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bnaropgapHoCTb

A 6narofapeH N0AAM, KOTOPblE MHE IMYHO HEU3BECTHbI, HO KOTOPbIE
MPUCYTCTBYIOT B MOEW KMU3HW pPe3yNbTaTOM CBOETrO KaXK40AHEBHOro Tpyaa:

Tem, TpyAamu KOTopbIX Noagepxneaertca npoektRadbeapbl *aHHa MoHe,

KOTOPbIM NO3BOINA MHE NpoaenaTb paboTy H

Tem, KOTOpble Hanncaan ymHble KHUTU 0 MHOW KpaCOTOﬁ

ncTtopmn 1 YyesIoBeYeCcKo MmbiCn,

Tem, KTo 6yAeT UnTaTb 3Ty KHUTY...



BeepgeHue

A.

MPUUYMHON HAMUCAHUA 3TOM KHUTU B0 MHOIMOM CTasi0 T, YTO B TEYEHUe
HECKO/IbKUX NeT A uuTan Kypc "BBEaeHue B eBPOMNEWUCKYHO MpPaBoOBYtO
KynbTypy" B EBpOneiickom rymaHuTapHOM yHuBepcutete B BuabHioce. Kypc
BXOAMN B BIOK NpeamMeToB, KOTOpble NpeaHasHavyaMCb AN BCeX CTYAEHTOB
yHUBepcUTeTa, H6ONbLIMHCTBO W3, KOTOPbIX He CBA3biBaNAW CBOe byayuiee C
Kapbepoi opucta. JAoaFoToBUTL TakoM KYPCIBbII0 UHTEPECHBIM U CIOMHBIM
OeNoM, NpoynTath €ro — ellle 601ee CAOKHbIM U MHTEpPecHbIM. A A0 cux nop
He yBepeH B pesyabrate. N 8 ayman M nNpogonKal AymaTb O COAEPKAHUM
TaKoro Kypcanlak NekunumMpeBPatuIMCh B, rNaBbl KHUTU.

A1 3agaBasnca Bonpocamu: Kak pacckasatb o npase? Kak HaliTu nogxon K
MOUM CAylLaTeNAM, KOQrga MOM)JIEKLMW OTYACTU - HaBA3AHHbLIA O1s HUX
pacckas? 3ayem CTyZAeHTbI-MCTOPUKU WAU CTYAEHTbI-AU3alHEPbl A0MKHbI
NpoBecTM B ayAUTOpPMM BMeCTe CO MHOM 12 aKagemMuyeckux 4vacos? YTto A
MOTy MM pacckaszaTbHa uto paccumTbiBaeT yHMBEPCUTET, BBOAA NOLO6HbIN
KypC B yyebHble NporpaMmbl Mo UCTOPUKN, AN3ANHY NN megma?

A pewwnn nocTpouTb Kypc, ucxoga M3 uaen, yto EBponeickas npasosas
TpaauMuMAa — 3TO 4acCTb KyAbTypbl 3anaga. A nofgyman, YTo MPaBO MOMKHO
paccmaTpUBaTb B KOHTEKCTE Ky/NbTypbl BOOOLLE, MOCKO/IbKY OHO — ee BarKkHas
4acTb, KaK UCKYCCTBO UK penunrns. KynbTypa e MMeeT 3HauyeHue 4011 BCero,
YeM KMB 4enoBek. [lpaBO HEBO3MOXKHO M30AMpOBaTb OT obuero
Ky/NbTYPHOrO NpoLlecca, a €ec/iuM Takaa ero M30/auusa NPOUCXOAWT, 3TO
OT3bIBAETCA CPa3y e Ha BCEX WHbIX 061acTaX KyabTypbl. B Takoi
NnepcnekTMBe MNpPaBO OKa3blBaeTCA CBA3AHHbIM HE TONbKO C MHTepecamu
COBCTBEHHO HOPUCTOB, HO C MHTEPECAMM BCAKOTO YeNOBEKA, NPUTA3AtOLLErO
Ha obnafaHue KynbTypoi, yenoseka 060l npodeccum, HaUMOHANbHOCTH



nnbo ybexkaeHnin. He aTo M 1 3a4a4a BCAKOTO YHUBEPCUTETA — yAepKaHue
onpeaeneHHoOro YPOBHA UWMBWIW30OBAHHOCTM W  XPaHEHWE KpuUTepues
Ye/IOBEYECKOTO B Ye/0BEKAX — BO BCEM MHOroobpasuu gen u nocealeHuUin
yenoseka? Jllogn Bcerga Hy)KAATCS B OOHapyXeHWM nyTeln, KoTopsble
BBOAM/IM Obl UX B NPOCTPAHCTBO, MAEe COBEPLUAETCA MbICNb WU NMpoucxoamuT
CTaHOB/IEHME CMbICNA. WM camm Takue nyTu yxKe ABNAOTCA NO[06HbIM
MPOCTPAHCTBOM, CMbIC/IOM. YHUBEPCUMTET MOXKET npeasaratb nogobHoro
poda pocKowb 064yMbIBaHMA M COOMpPaHUSA, U BCTPEYWU, 4UTO ABAAETCA
3a70roMm U NpPodeccMOoHaNbHOrO MacTepcTBa, M AOCTUXEHUAa obnacTtei
BbICOKOM KyNbTypbl.

MoarotoBka Kypca noTpeboBasa nNpoBeAeHWA WCCNenoBaHUMA, C OOHOM
CTOPOHbI, B 06/1aCTM TeOpMM NpPaBa Kak *KMBOM TPaAANLMN, NPeaCcTaBAAIoLLEN
coboi HenpepbIBHbIM NOTOK ANCKYCCUI, Pa3BUBAIOLLMXCA MO OnpeaesieHHbIM
npUHLMNam, ¢ 4pyron, MeToAo/10rMmn npenodaBaHuUsinpaBsa B YyHUBEPCUTETAX,
B 0COBEHHOCTU — CTyAeHTaM, He roToBAWMM cebs KynnpodeccnoHanbHoM
OeATeNbHOCTU topucTa. TaKkKe A CTAaBUA CBOEM LeNblo NPEeACTaBUTb NPaBo B
ero cBf3n c obuwein KynbTypol, ero. Blanmogencteme ¢ rounocoduein,
NOJIMTUKOM, 3KOHOMMKOW, (IUTepaTypoir. Takoro poga noAxod MOXKHO
Habnaogatb B paboTax BpyHO, JfleoHun, [xopgka Pnetyepa, laposnbaa
BepmaHa, H. AnekceeBa. B mocnegHue A€CATUNETUA YHUBEPCUTETHI
BK/IIOYAOT B CBOW MPOFPaMMbl TaKOW Kypc Kakn«[paBo u nutepaTypa». OH
yuTaeTca ANa CTYAEHTOB HOPUCTOB, N 0BECNEeYMBAET CBA3b MENKAY 3HAHMAMM
B 06/1acTV NpaBa 1 OBLUMM KYALTYPHbLIM IPOLECCOM.

MpaBO MpeACTaBAEHO B KHWre Kak 'o4Ha W3 COLUMaNbHbIX MNOACUCTEM,
[OCTaTOYHO CaMOCTOATE/IbHAA) HO BMecCTe C Tem, CBA3aHHaA C WHbIMU
noAcucTemamu, UcCnbITblBaOWan’ mMx BauAHMe Ha cebe, HO M cama
OKa3blBaloLWaA BANAHNE HA TO, YTO NPOUCXOAMT B APYruX chepax KU3HU.

WccnepoBaHne NOCTPOEHO Ha AOMYLLEHMM TOFO, YTO eBpONeicKan NpaBoBasn
TPaAuLMA, KaK M eBponeickas KynbTypa B LE/JOM, CMHTE3MpOBaHa Ha
OCHOBaHWWN YBEPEHHOCTU U NPUBEPKEHHOCTU €BPOMENLLEB Ha MPOTAMXEHUU
MHOTUX NMOKONEHWI ONpeaeneHHbIM UAEAM U IOPUAMYECKUM KOHCTPYKLMAM,
B 4aCTWM M3 KOTOPbIX 3anag, MOXOMK Ha BCE WHble MPaBOBble CUCTEMbI W
KY/NIbTYpbl MWpa, CyWecTBOBaBlUME KOrga-nuMbo u cywecTsyowme. ITo0
obecneumBaeT BO3MOXHOCTb AManora Mexay HUMW, MPEeemMCTBEHHOCTU U
KU3HM camoro npasa. Ho TakKe 3Ta Tpaguums BbipaboTana yHUKasbHble
KOHCTPYKLMM, KOTOpble ABASIOTCA  COBCEM HeCyLLecTBEHHbIMU U
He3HayaWwmMmmn NMB0O HEPA3BUTbIMU B UHbIX NPABOBbIX CUCTEMAX M KY/IbTypax
M 10 TaKOM CTeneHn 0COBEHHbIMM, YTO OHM, KaK XOPOLUME CTUXM MO CYLLECTBY,
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HenepeBoAMMbl Ha A3bIKM WHbIX cucTtem. MM HeT aHanoroB. TakuMmu
HenepeBoAMMbIMM MOHATUAMM, K MPUMEPY, ABAAIOTCA:

= Kopnopauua <corporation>,

®  KOHTpPaKT <contract>,

=  cocTosiHMe/cobcTBEHHOCTL <estate>,
"  nepcoHa <persona>.

TpyaHo 6bl10 onNpedennTb aHpP Takoro poga uccnegosaHusa. OHo
nocTpoeHa Ha MeTode CMHTe3a NpaBoOBbIX MAel, cocTaBaeHuA
onpeaeneHHoro obpasa npaBa C ONOPOM Ha HECKO/IbKO 6a30BbIX MOHATUMA.
MpobnemaTnky 1 npeaMeTHY0 061acTb Kypca obpasosann 7 poKycos:

B MMepBoi nekuMuM  paccMaTpUBAETCA POAb CYKAEHWA B coumMasbHOM
nopsfke, T.e. TaKoro AeWcTBUA, KOTOPOE PACKPbLIBAET BO3MOMKHOCTb
OCYLLEeCTBNATL BbIOOP M OCTaHaBAMBATBEA Ha OMPELENEHHOM pPeLIeHUU.
MocTaHoBKa npobaembl B NOA0O6HOM Kiloye BefeT K MHOMY BOMpPOCY: Kak
CY)KIEHME CBA3AHO C HOPMOM? BO3MOMKHO /M CO34aThb WABMOH CyKAeHUS,
KOTOpblin 6bl  MMen aBTEPUTET U COAEpP)an B cebe) mexaHWUsm
CaMOMCNONHEHMA? W MOXKHQ AUMITaKYl0 HOPMY OLLeHMBATb Ha OCHOBaHUM
KaKMx-To eue 6onee WMPOKUX KpuTepnes? K Mpumepy, MOXKHO M HOpMY
noBepaTb CrpaBegfinBoCTb0? MOKa Mbl HAXOAMMCSH nepes, NNULOM TaKuX
BOMPOCOB, CBA3aHbl C MNOMAOXKWUTENABHBIM 06pPa3OM nMpaBa, - Mbl JETKO
coeaMHAeM ero C KyabTypHbIMM NpaKTUKamK, ¢ AuTepaTypoi, dunocopuei.
Ho n ecib W mpyras C€TOPOHa MPo6/ieMbl, - BONPOCbl HACUAUA, HaKasaHus,
OTBETCTBEHHOCTU B NpPaBe, BOOOLLLE PACEMOTPEHME CAaMOro npasa Kak Gopmbl
HacunrAa. 06 sTom TOXKEMAET PeYb B NEPBON [/1aBe.

MocnenHsAA TemMa NpoaoMKaeTcA M pa3BMBaAETCA BO BTOpoi neKkumm, HO yKe
BOKPYr OTBETA Ha BOMPOC O TOM, HAa YeM OCHOBAH aBTOpPMTET npasa. Kak
MOHO obecneynTb, aBfopuTeT npasa? MOMKHO /M 3TO CAENATb TOJbKO C
nomouwpto BAacTM? ‘Kak B npaBe COEAMHAIOTCA JIMYHbIE, CO3HATE/bHbIE
YCTaHOBKM M AMKTaT HOPMbI? MOXKHO i1 CPOPMMPOBATL NPABOBYHO KY/IbTypy
Hacuamem? CyLlecTBYIOT /M WHble cnocobbl obocHoBaHWs npaBa? Kak
npousBoguT 060CHOBaHWE MpaBa ecTecTBEHHO-NpaBoBas Tpaauuma?  Kak
AENCTBYIOT HOPMbI, CyLLLEeCTBYIOT I abCONIOTHbIE HOPMbI, He 3aBuUcALME OT
BpemeHu n obctoAaTenbcTB? B rnase BbiACHAETCA, no4vyemy, No ybexxaeHuto
KaHTa, Henb3a AraTb U3 YeNOBEKONHOOUA, T.e. PAaCCMATPMBAIOTCA HEKOTOPbIE
ecTecTBeHHbIe rpaHu1Lbl Npaga.

B Tpetbeit nekumm dopmupyetcs o06pas OCHOBAHWI NpaBa, APEBHMUX
TPagUUM, KOTOpble HEe YMEPAW, HO MPOAOJ/IKAIOT MUTb, KaK CYLLECTBEHHbIe
NpeanocbiIKM COBPEMEHHON NPaBoOBOM cUcTeMbl. K TakKMM MCTOYHMKAM
OTHEeCEeHbI 34eCb PUMCKOEe NPaBo, UyLencKoe 1 XpUCTMaHcKoe borocaosue u
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rpeyeckaa ¢punocodus, BbipaboTaBne Maen NPaBoOBOro NPUTA3aHKA, 1L,
BOJIM U CTATyCa, KakK onpeaesieHHoro Mecrta B COUManbHOM MPOCTPAHCTBE U
dopmbl gencTBUA. ITU UCTOYHMKM 3a4at0T OCHOBHYIO NpobaemaTuKy npasa,
aKTyanbHYO U cerogHs.

YeTBeprTasn nexkums nocesweHa nccnefoBaHUIo dopmmpoBaHun
COBPEMEHHOI NPaBOBOI CUCTEMbI 3aMafHOM HayKoM NpaBa, YHUBEPCUTETOM,
M306PETWMM HaydHblit meToa. OnucbiBaeTcA CTaHOB/AIEHME MPaABOBOM
KY/NbTypbl BO B3aUMOZENCTBUM MHOMKECTBA HOPUCAUKLMOHHbIX CUCTEM,
KOTOpble MPOAO/IKAIOTCA 4Yepe3 MM3Hb MHOIMX MOKONAEHUN nogen, w
OKa3bIBaOTCA CNOCOBHLIMW K POPMMPOBAHMIO BbICLLENO, HEXKE/IM OHU CaMU,
nopsaka. Hannume MHOMKECTBA OPUCOMKLMA  OTParkaeT CJIOKHOCTb
YeNiOBEYECKOTO MWMPA, HO TaKKe YKa3blBaeT, M Ha CyL,ecTBOBaHWE
YKOpPEHEHHOro B 4YesioBeyecTBe KOHOAMKTA,/ BCErga COMPOBOXKAAOLLErO
LeNyl YenoBEeYECKYI KM3Hb W pPa3BMBalOlIEFOCs Ha YpOBHe OTAEe/IbHOro
CO3HAHWA, PAaBHO KaK M B coLMyme, MEXKAY OTAEAbHbIMW NHOAbMU U KX
rpynnamu.

MAaTaa Nekuus MoCBALWEHA MWAEee KOHTpPaKTa, Kak B cbepe 4YacTHbIX
OTHOLIEHUIM, TaK M Nyb/MYHbIX. 34ecb ke pas3bupaetca naea 6anaHcos
WMHTEPECOB U KPUTEPMA COCTABAEHUSA TaKoro poaa 6anaHcoB, U OCHOBaHHasn
Ha HeW uaeAa KOHCTUTYUMOHAAM3Ma), Kak OAHeN M3 (PopmM KOHTPAKTa,
NPUMEHAIOLLETOCA _«Bm. Chepe Nyb6nMUHbBIX, OTHOWEHMA. Kpome TOro
paccmaTpuBatoTeA HioaHcbhuaen deaepaunn n ApnHUMNa cybcnamapHoOCTy.
Takxke paccmaTpuBaeTca GOPMUpPOBAHUE MAEM KOPMOPALIMKM, NO3BOAAIOLWEN
dopmannzesalb MHOXKECTBO OTHOLLEHWI,\COOOWMNTL UM NpPeacKasyemocTb U
06e31YUTb CTOPOHL! B TAKON KOHCTRYKLMN.

B wecTo nekumm onpeaensierca ctaTyc Mua B NpPaBe, a TakKe 0COBEeHHOCTH
B3aMMOLEHUCTBUA MEXKAYVIMLOM M MUPOM, MEXAY /IMLOM M Belwbto. ITO
Ba)KHeWllMe PasinumaA, paspaboTaHHble B NpaBe, onpeAensiolme rpaHuLb
YyesIoBEYECKOrO “MUpa, /KOTOpble YAEPKUBAIOT [NaBHble KpUTepuu, no
KOTOPbIM MOHO CYAWUTb, oA 4ero BooOLLEe CyLlecTBYeT NpPaBo, U KaKum
obpasom OHO MOXeT 06nafaTb YENOBEYECKUM U3MEpPEeHWEM, COXPaHATb
OpPMEHTALMIO HA JINYHOCTb WU ee WMHTepecbl U NpuTAsaHuA. Pasbupaetca
KOHCTPYKLMA npaB coOOBCTBEHHOCTW, ONpesenatowan CBA3N MeXay JNLOM U
MWPOM, JMLUOM U1 BeLLbIO, @ TAK}Ke BbIABIAETCA COLMaNbHOE 3HaYyeHMe npaea
COBCTBEHHOCTM.

B cegbMoW nekumMm BbISICHAETCA 3HaYeHMe KaTeropum ceoboabl B Npase U ee
NpUMeHNUMocTU. B Lenom 3Ta rnaBa NoABOAUT YMUTaTeNA K YXKe He BMOJHe
NpPaBOBbIM acNeKTaM B, , COLMANbHOM U JIMYHOW KMU3HW, K Npeaenam npaea, K
obnactu, yxe He NpuUHaA/exKallei NpPaBoBOM peasibHOCTM, HO BCe elé
CBA3aHHOW C NPaBOBbIMW BoMpocaMun K npobnemamu. B rnase pasbupatorcs
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BONMPOCHI npeaenos npaBoBOro peryiiMmpoBaHUA, a TakXKe TakKMe KaTeropuu,
KaK AOCTOMHCTBO, CNpaBea/INnBOCTb N PaBEHCTBO.

%k %k

Tak A npeactaBun Kypc, C HaAeX[oW, 4YTO OH He MNPUYUHUT MOUM
CAywaTensam Bpes, He COCTaBUT JI0XKHOe MpeAcTas/ieHns O npase, He co3aacT
CVILLKOM NPOCTYIO KapTUHY, HO U He 3anyTaeT, Ae NpeAcTaBUT NpaBo Kak
HEeYTo OTBAEYEHHOE WU/IM TeXHUYECKoe, HO TakKiKe He BBedeT B 3abyxKaeHue
OTHOCUTENbHO ero 6e3onacHocTy.

B.

Pa3MbILNASA Had KHUIOW, A NPULLEN K BbIBOAY, YTO NpeacTaBneHne NpaBoBon
TPaaAuUMM — AMHAMUYECKOro, - CAOXHOro' 'iBNieHMA, OXBaTblBaloLLEro
OrPOMHbIE MEpPUOoabl BPEMEHU WUANOKONEHUA NtOAel, obnagarowero cBoewn
nuctopuein, — MOoKHO ynogobutb nyaenckon NETopUn 0 COTBOPEHUU MUpa.
MpaBo He BO3HWKaeT BAPYr, B OAHO MrHOBEHWE, B €ro pasBUTUU ecTb
onpeaeneHHas NoCNeA0BaTeNbHOCTb U IOTWKA. Kaxkaylo M3 WecTu nekumin s
pewunn MAOCBATUTL, OAHOMY W3 AHel TBOPEHMWA, Kak OHM NpeacTaB/eHbl B
Tope} B Mx nocnenoBaTeNbHOETU, U A06ABUTL 3aTEM U OTAE/NbHYIO — CEAbMYIO
— JIeKUuMo, 0 cBo60e,\NOCBALLEHHYIO AHI, CTosAWwemy ocobHAkom. U a
No3BO/IMN NPEABaAPUTb CBOM NEKLUN TaKUM HEBONbLUMM OTCTYNAEHUEM, ANs
TOro, YTO6bl COCTABUTbL HYMKHbIA KOHTEKCT. YMTaTe/lb CaM CMOXKET COCTaBUTb
Heobxoanmble acColmalun 1 napannenu.

KaxeTtca, yto Mowuceld, onucbiBaa MoOCNeAO0BaTENbHOCTb TBOPEHUSA MUpa,
bonee Bcero 3aboTnaca o Tom, YTobbl 0603HaUNTb HEUTO B CAMOM YEN0BEKE,
YPOBHM ero 6bITUA, 1, CKa3aB HEYTO O MUPE, CKa3aTb KaK MOXHO 6o/iblue Tem
caMbIM O YyesnoBeKe. Yenosek nocaegHUM NpuLen B 3TOT MUP, U TEM CamMbim
coeanHuN B cebe BCe AHWN TBOPEHUSA, HO HE YHUUTOXUA UX. OH COAEPXKUT UX
B cebe, 1 B cBoel nNpupoae 6AU30K K KaxKaoW cTyneHun bbiTma — BMAOTb A0
6bITUS  HeopraHMYyeckon maTtepun. YenoBek W npaBha, HECKOAbKO
nepedpasnpyem Mayram, «o4HOK KPOBU C 3TUM MUPOM».
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dTa 61AM30CTb YenoBeKa K MpUpOAe, COAepKUT B cebe KaK  OrpomHble
npeMmyLLecTBa gJ/s Hero, TaKk M OMacHOCTb, —  4enoBek obnagaer
BO3MOHOCTbIO C/AULIKOM TeCHO CH6AM3UTLCA C TeM, YTO ANA Hero U Tak
611M3Ko, U B 3TOW 6AM3OCTU YyNoOOOMTLCA KaKOM-TO WHOW, Hexenu
yenoseveckas, ¢opme XKU3HWU. TaK, 4YeNoBEeK MOMKeT CTaTb XOA0AHbIM
BYNbIXKHUKOM MAKU TENbIM AHTapeM, OH MOXKET BbiTb OCOKOI MAU PO30i, OH
MOMeT BbITb }UBOTHbIM, HO OH MOXeT BbITb MPOCTO YenoBekom. Ho Takke
3Ta TMBKOCTb UM M3MEHUYMBOCTb MO3BOAAIOT 4YeNIOBEKY HafeATbcA CTaTb
6onblle, Yem OH ecTb, CMepTHOe U 3abbiBUMBOE, Cnaboe, pacTBopsatoLLeeca
BO BPEMEHM CYLLLeCTBO.

CKas3aHo 0 nepBoM AHe TBOpeHus: "B Hayane comeopun boe Hebo u 3emsio.
3emna ne b6bina 6e3s8udHa u nycma, U moMa HA@ 6e3oHoro, u Ayx boxruli
HocuscA Had 8000t0"." ITOT AeHb Ha3BdM. EAMHBIM, M OH 6O/bLUE, HEXEeNu
OAMH AeHb, — 3TO €ANHCTBEHHbIW, BECKOHEeUHbI AeHbAOH, KaK nepsbli, -
BHE MnopAdKa, NvWeH NOpPAAKOBOro 3HavyeHusa. B atom AHe oTobpakaetca
TBOpYECKoe AeNCTBMe BOODOLLE, B HEM - TallHd COMPUKOCHOBEHMS HU3HU C
HebbITMeM, B KOTOPOM MUP POXKAEETCA U3 HUYero. B sTom gHe - 6e3BuaHan
n 6e3-66pa3Has ocHoBa YenoBeEKa, MOPOr 6bITUA I HeOLITUA. 3aecb bbiTHe -
BCE elle TO/NbKO _wBO3MOXKHOCTb. be3BuaeH w BOesobpaseH MmiageHel,
3a4aBLINICA B MaTEPUHCKOW yTPobe, — HO OH COFPET MaTepblo U Y¥Ke CAbILLUT
OT Hee MeceHKN W €Boe MMA, C HUM YyXKe 06pallatoTca Kak C HaCTOALLMM
YeNoBEKOMaM, OH BXOAUT B MM3Hb APYrMX. Ho TakKe yacto 6e3BuaeH u
6e306pa3eH cam YesIoBEK, ONYyCKAOWININCA B cBOEM XU3HM Ao "Boa cBomx",
00 CaMOro HWXKHEro, AHa,) He MOTylWMiA MNOOHATbCA Hah MNOTOKOM
6ecco3HaTeNbHOro, OKEaHa XU3HW, OKeaHa, CoAep Kallero Bce CMbIC/bl, HO B
KOTOPOM elLLe HET HNYEero onpeaeneHHoro, U cama JIMYHOCTb — BCEro /nLlb
BO3MOXHOCTb, HE-AaHHOCTb...

1.

[eHb BTOpOI ecTb Co3gaHWe TBepau, oTtgenswowein "sody om eo0bl”,
TBOpPEHWE 3eMaun U Heba. "M Hazean boe meepdb Hebom". YaUBUTENBHO U
Kak-TO CoBCeM HenpasuibHO Hebo Ha3BaHO TBepAblo. MHoraa Hag 3TMMm
CpaBHEHMEM MoTewanncb Noau, He ymelwmne LeHUTb noasuio. Ho Beap
MMEHHO B 3TOM — B 3TOM TBEPAOM KaK anmMas U custollem Hebe, — ocHoBa
Ye/I0BEYECKOro CyLLECTBa, ero PoAuHa, Ta 3eM/a, Ha KOTOPYO eAMHCTBEHHO
MOMET ONUPaTbCA YeNOBEK. ITO MHCTUHKTMBHOE MOYTU KenaHue HU3LWero
CTaTb  BbICLLIMM, be3ynepXkHoe KenaHuMe CTaTb Jiydlle, TOHbLUe,

! 3necb 1 ganee bnbana untnpyetca no nsgaHuno Mockosckoli Matpuapxmm 1990 .
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coBeplleHHee, CTaTb b6nunKe K He6y, BCTaTb Ha Hero Horamu. [axe TeopuAa
,ﬂ,apBMHa OCHOBbIBa€eTCA HA 3TOM CTPaHHOM ABNEHUN YC/IOXKHEHUA KU3HMN.

Tak, nepseble ABa AHA TBOPEHWA 3aKNnadblBalOT OCHOBbI XU3HU — 34€Cb yXKe
BUOUTCA NpAMaA OCaHKa 4e/iI0BEKA, YCTpeEMIAIOWEro B3rnAag cBoel BBEpPX,
TOCKyowero no 3ses3gam M Be4HOCTU U uulyulero csoe npumeHeHue, ceoe
MeCTO U CBOKO POAUHY, — N3 CBOEro ognHo4yecTsa.

1.

B TpeTuii geHb TBOpUTCA cama 3emns, cobupaerca cyla, oTaennetcs oT
Mopen, 3eMsia MpouspalllaeT 3e/eHb, Tpasy, celowyl cema, u "agepeso
nnofgosutoe". 3To Nepsble 3a4aTKN OpraHMYecKoi, becco3HaTeIbHON KU3HU
— HeXKallenca noj CoNHUEM, NPUHUMALOLLEN gapbkl 1 y4yallelics oTBeYyaTb Ha
HUX... Becb KOCMOC rnaguT Ha 3Ty 3e/ieHbs BECBHKOCMOC CAYKUT ei. UayT
OOXAWN, [OCTaBNAA el Bnary, cBeT ¢ Heba /lackaeT ee /NIUCTOYKM, 3TO 4yao
OXMBaloLWen maTepum — Befdb B CaMOWM TpaBe HeT HUYero HOBOro, — NNLLb
BOAA, NNLWb TOT e Habop 3/1eMEHTOB,YTO U B KaMHAX, BOAE, 3em/e, — HO
TpaBa — XMBET. B 4YeNioBEeKe ecCTb 3TOT Ke APOBEHb KU3HUH— O0ObIYHOW
6MOIOrMUYECKON KU3HU, HE Pa3NYaloLLE BRPEMEHM, HE pa3nnyatloWwen nuu,
— HO KUBOW.

V.

N yeTBepTbim, AHEM  TBOPEHUANRNOTOMY \ABNAETCA CO3A4aHue 'ceemun Ha
meepdu HebecHol", "019 emoeneHUAyO0HA om Ho4u", "u Ons 3HameHul, u
spemMeH,u OHell, u 20008". TaKk Bpems BTOPraeTcs B Ye/0BEYECKYIO }KM3Hb;
OeHb OTAENAETCA OT HOUM, KNaAyTCA rPaHuLbl CBETY U TbME, — U BO3HUKaeT
6e3aHa BONPOCEB, CBA3aHHbIX C KOHEYHOCTbIO U BpemMeHeM. 34ecb — OCHOBA
ON1A 0CO3HaHMA €ebs camoro, sTo TPeTba OCHOBa MPUPOAbI Ye0BEYECKOM B
OOMNOJIHEHUE K AHIO MEPBOMY M MOCAeAHEMY — CMOCOBHOCTb Pas/iMyeHus
BpemeH, cnocobHOCTb CAMOCO3HaHMA.

3pecb oTBpaTUTE/IbHbIE XKabbl

B rycTylo npbiratoT Tpasy.

Korga 6 He cmepTb, TO HMKorga Obl
MHe He y3HaTb, YTO A XKuBY.

Bam o0 meHA Kakoe geno,

3emHas *KU3Hb U KpacoTa?

A Ta HAaNOMHWUTb MHe cymena,
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KTo A 1 KTO moA Me‘-IT{:l.2

Y yesioBeKa ecTb UCTOPUSA, M YENOBEK NMO-0COBOMY MepexknBaeT U poxaeHue,
M cmepTb. [eHb BYepalWHWA NPOTMBOMOCTABAAETCA AHIO HblHEWwHemy, A
npoTMBonocTaBnstocb He-fl, BO3HMKaeT Bonpoc o byaywem, M byayuiee
NPOTMBOMNOCTABAAETCA BEYHOCTU. BmecTe ¢ BpemeHem NPUXOAAT medyanb U
TOCKa, M MOWUCK NyTW.

V.

MATbIN AeHb HauyMHAEeTCA C TOro, YTo BOAA NPOM3BOAUT "MpecmblKaroujuxcs,
oywy xusyr". ITU NpecMblKalolmMecs — TaKXKe, YPOBEHb Y€/10BEeYECKOro
6bITUA — BECCUMNBHOTO K XU3HM B OAMHOUYKY, M APECMbIKAIOLLErocsa No 3eme,
MILYLWIEro M He Haxogsawero, W nofomy » — npecmblKatolerocs,
BbITArMBAIOLLErOCA K APYromy. 3TO nepBbie Kopuu Aywun xuson. "YU nmuysl
nonemam Haod 3emsneto, No meepoul HebecHoli", — panee cKasaHo. [axe
MosieT Ha camosieTe MOXKET cAefiaTb Ye/oBeKa cyacT/iMBbIM. M B yenoBeke
eCTb 3TO MHoroobpasve — guanasoH — OT [PECcMbiKaHusa AONCBOb6OAHOro
noneta. MATbl AeHb - AeHb KWBOTHbIX. M Koraa mbl roBOpMM MHOrAa O
yenoBeke — "3Bepb", — TO Mbl Bblpakaem 4acTb UCTMHbLI 06 3TOM COCTOAHUM
— COCTOSIHUM XKUBOTHbIX SHEPrMid.\Ho 3TO BEero nu1ilb,YacTb UCTUHbI, NOTOMY
YTO KMBOTHbIMAMPUCYLLA WM BO3MOHOCTb PasNMUYEHUs CBOUX XO3SEB, U
CNOCOBHOCTb NPMBABAHHOCTU, 6AaroJAaPHOCTU, eCNKn AarKe He NtobBU K HUM.
M 3TOT ypoBeHb "303" = ricuxonernyeckuii ypoBeHb, — NPUCYLL, YENOBEKY, U
OH MOKET NMpeBanUpoBaTh B,.Ue0BEKENTOFAA MOTYT roBOPUTb — "BOT A06pbIN
yenosek' Mnu "BOT yMHbIN Yesesek" nam "BoT rag'"...

VI.

A B WwecTon aeHb Ber TBOPUT YenoBeKa «r1o 0b6pasy u nodobuto» Ceoemy, «0a
8/1a0b14ecm8yom OHU HA0 pbl6bamu MOPCKUMU, U HGO nmuuyamu HebecHbiMu,
U Hao 38epAaMU, U HAO CKOMOM U HOO BCAKOI 3eMselo, U Ha0 ecemu 2a0amu,
MPEecMbIKarWUMUCA Ha 3emsae». ITO — 3anoBedb BAagbldecTBa Haj, BCEl
npupoaoto, 1, B MepByl0 odyepedb — Hag MPUPOAOID CaMOro YesioBeKa, B
KOTOPOI coeaMHAETCA XU3Hb BCErO MMUPa. DTO BAAAbIMECTBO TaKKe U Hafg
camMmum coboi. Tak, yenoBeKk cnocobeH CTaTb Bbille, YeM OH eCTb, crnocobeH
BbICTYNWUTb 32 CBOM Npeaesnbl. Ho ans yero aTo Bnaabiuectso? Ans obpeTeHus
ceba, — KOTopoe BOT B 3TOM y3HaBaHUM ceba BO B3rnsage, obpalleHHOM Ha
Tebs... a c To6OI M BCEro MUPA, KOTOPbI MOXKET CTaTb AOMOM. U TonbKo B

20.2. MaHgenbwTtam. CobpaHue counHeHnt B 4 1. M.: ApT-busHec-LleHtp, 1993. T. 1.
C. 36.
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3TOM C/1y4ae OH CTAaHOBUTCA 4YE/I0OBEKOM, a HE KaMHeEM, U HE BOAOIO, N HE
6pyCHMKOl7I, n He rony6eM, N He Aulepom, h He medBedem, — a HeJTIOBEKOM.

VII.

CeabMol feHb — fAeHb NokoA. He 3acTbiBwero M meptsoro. Ho nokos
cosepuaHua n obpeteHms Toro, 4to 66110 M co3a4aBanoch A0 cux nop. JeHb
MPUHATMA U UCTUHHOTO rocnoacTea. BxosxkaeHus B ceoboay.

Nekumsa |. BockpeceHbe. CBeT U TbMma

Yacme 1. CymcdeHue. Cyo. lpasuabHoe u HenpasusbHoe.

Bcem Ham uM3BeCTHbl npocTeine maTemaTuyeckme npasuna. CornacHo
npaBunam cnoxeHma 2+6 obpasyet 8. M mbl roBOPMM, YTO 3TO NpPaBUIbHOE
aevicteue. Ho ecnm 2+6 obpasyeT 9, Mbl CKaXKeM, YTO 3TO HenpasBuAbHO. Tak
MaTeMaTMKa paccekaeT MMp Ha "npaBuibHO" M "HenpasunbHo". U B 3TOM
CMbIC/Ne MaTeMaTUKa 3TO Heobbl4allHO HOPMATMBHAA HayKa. MOXKHO Takke
3aMeTUTb, YTO «MNPABUJIBHO» U «HEMPaBW/bHO» — BOBCE He PaBHOLLEHHbIE
AW paBHOMpPaBHbIE YaCTW, U3 KOTOPbIX CAaraeTca Mup; eciv nogymatb, TO
OHM BOBCE WM He 4acTu Yero-To ogHoro. «lMpaBuabHO» npeacTaBaset cobok
CTPYKTYPbl CYLLECTBYIOLWEro MWPa, AEUCTBUTENbHOCTb 3TOr0 MMUpPA, OHO
ncyepnbiBaeT MUP; TO XKe, YTO «HEMpPaBW/IbHO», HE UMEET CyLLeCTBOBaHMWA, He
OTHOCUTCA K AOeWCTBUTENIbHOCTM, Kak He o06pa3yeT OHO U  Hekyk



17

napannenbHyro «npaBuabHOMY» ,D,El\;ICTBMTEI]bHOCTb, KaK OHO WU He
AONO/HAET «NnpaBUbHOEN.

TakKe Mbl MOXem 06paTUTbCA K obpasam TbMbl U cBeTa. CBET CBETUT BO
Tbme, — bechopmeHHoN, 6e306pa3HON, HE MMEIOLLLEN UMEHU, COoAEpPHKAHMUA.
CseT — obpasyeT dopmbl, coaep:kaHne, CMbicabl. Tbma e 6echopmeHHa,
b6eccopepkaTesibHa, BECCMbICIEHHA, U He ABAAETCS NPOTMBOMONOMNHOCTBIO
cseTy. O Hell HeYyero cKas3aTb, €e HEBO3MOXKHO BblpPa3nTb, €e HeMb3A ONMcaTb
onpeaeneHHbIM MeCTOM. TaK, MpaBW/bHOE TMOrPYKEHO B  My4YMHY
HEenpaBW/JbHOTO, PAAOM CO 3HavyeHMem 2+6=8 HaxoAAaATcA MUANMAPAbI
HenpasW/bHbIX 3HayeHun 2+6=1, 2+6=10, 2+6=1100 wn T.4. — A0
6€eCKOHEYHOCTU. Mbl, KOHEYHO, MOXKeM BOOBPA3UTb, YTO CYLLECTBYHOT MUPBI,
B KOTOpbIX 2+6 moxeT obpasosbiBatb U 1, 10, u 1100, Ho 3TO byayT
HefeNcTBUTENbHbIE, HECYLLeCcTBylOWMe, HeaKTyasbHble 3Ha4yeHua, He
OTHOCALLMECA K STOMY MUPY, HECOBMECTUMbBIE C STUMMMUPOM.

OfHaKo, MapagoKcanbHO, — 3TO ¢HECyLLecTByOLWEE . NCOMPUCYTCTBYET C
CYWLECTBYIOWMM KaK HeKas BO3MOMHOCGTb, — WalOAYEPKUBAET XPYMKOCTb
3TOro Mmpa, HeobXxoA4MMOCTb@I0 OTCTaMBaHUAM pacno3HaBaHMa) U BmecTe ¢
Tem, 3TW [ABa COCTOAHMA ‘— KMPaBUAbHOE», W «HenpaBuMAbHOE» WAU
«CYLLECTBYIOLLEE» W «HECyLLECTBYOWee», — “HEBO3MOXKHO CpaBHMBATD,
NMOTOMY YTO Y HUXHET Huyero obLero, oHU He 0bpasytoT oNnosnLUn, XoTA
noxogAT Ha ormo3uumio. Ecan 6bl \OHM 06pa3oBbIBaAM ONMNO3MUMIO, MO
cyuiectsy, He cyuiectBoBana 6bl npobnaembl Bbibopa. MoOXKHO 6blno 6bl
BbIOMpaTs U3MmABYX PaBHbIX BO3MOXHOCTel. Ho OHM He paBHbl, XOTA
HecyulecTBylolLlee W MOXOxKe Ha - CyLLEeCTBYlOWEe, W €ro MOXKHO C
CyLLecTBYIloWMM cnyTaTk. Ec/iM Bbl OHM 6blIM PaBHOLEHHBIMWU, Mbl HE MOTN
6bl CTPOUTh PaA3MbILINEHNA, K NpnMepy, o cBoboae UM OTBETCTBEHHOCTM.
CyLLecTByOLLEE Z\IOTOMY | HYy»KAAETCA B Yy3HAaBaHMM, B MNOATBEPKAEHWM, B
NPUHATAN, B YCUTUW;, B MBICN.

Kaxkapin pas, obpawasacb K mupy, K camum cebe M cmbiCiam  Mbl
CTA/IKMBAEMCA C [BOALLENCA PEaNbHOCTbIO, C ABYMSA CUTYaUUAMM, MUPOM
«MPaBUIbHOMO» W  «HenpaBuAbHOro». Mbl npebbiBaem B  CUTyauuMM
YCTaHOB/IEHWA W CTQHOBJIEHWUA 3TOrO MMpPA, B KOTOPOW PaBHOBENVKU U
€AMHCTBEHHbIV NPaBU/IbHbIA OTBET, U MMPUAAbl HEMNPABU/bHbIX.

* %k ¥

YenoBek M e€ro pasym YCTPOEHbl TaK, YTO CMOCOBHbI BMAETb HapAdy C
CYLWLECTBYIOWMM UM HecyllecTBylollee, Hapsgy ¢ ¢opmamy — HeuyTo
6ecpopmeHHoe n 6e3dbpasHoe. OH BUAWUT He TOIKO 2 + 6 = 8, HO U
MHOXECTBO HenpaBWbHbIX AeicTBM. WM nocpeacTBOM YenoBeka 3TU
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HenpaBW/ibHble AEWCTBMA MOTYT BXOAMTb B MWP, WCKa)KaTb €ro, Ho, 4To
napagoKcasibHO, — TaK}Ke U pa3BUBaTb, U YCNOXKHATb, U AOMNOJHATb ero. TakK
VX YANBUTENbHO YENOBEK YCTPOEH, YTO CNOCOBEH BUAETb HECYLLECTBYHOLLEE,
a NOTOMy — COMHEBaTbCA [Aaxe B AeNCTBUTE/NIbHO cyllecTByowem. He byab
3TOM cnocobHOCTM, YenoBeK He Mor 6bl co34aBaTb HOBblE BelM, He Mor Obl
6bITb TBOPLOM U NU306peTaTesiem, He mor bbl MmeYTaTb, U A5 Hero 6b1s1o Obl,
Hanpumep, HegOoCTYNHO YA0BO/bCTBUE, KOTOPOE OH MOJIy4aeT OT CKa3oK UK
CTPALLHbIX UCTOPUIA.

MaTtemaTMKa MO03BO/AET OOHapy»KMBaTb, YTO MUP MOKOWUTCA  Ha
[OEeNCTBUTE/IbHBIX, HEe TMPOU3BOJIbHLIX CTPYKTYpax, B HEM CYLLEeCTBYIOT
npuHUMNbI, GOPMbl, MECTO, MNPOCTPaHCTBO, M3MEPEHUA, ANUTENbHOCTH,
MPOTAMEHHOCTM, — KaXApll pa3 eaAMHCTBEHHbIE, KaK eAWHCTBEHHbIM
NpaBu/IbHbIM ABNAETCA OTBET, YTo 2+6 06pa3yer,.8. Ho matemaTmKa TakKe
no3BonseT OBHapysKWUTb NPOCTPaHCTBO 4 HECYLLECTBYIOLEE, CTaHOBALLEECcH
aKTyasibHbIM TO/1IbKO NMOCPEACTBOM aKTOB, CBOMCTBEHHBIX\TO/IbKO YeioBekKy. B
3TOM MPOCTPAHCTBE 3aK/0YEHbl TPATUYECKME OWMBKM U 310, HO B HEM 3Ke
MPUCYTCTBYET M MeYTa, N HaZexaa, M Boobpakedue, n TBOPYECTBO.

* k¥

CywecTBO 4YenoBeYECKOW, | AeATEeNbHOCTM  3aK/OYaeTcd B OTKPbITMM
npasuabHbIX GOPM W UX NPOM3BOACTBE W BOCNPOU3BOACTBE, YCTAHOB/AEHMM
HEKMX EAMHCTBEHHbIX M ONpeae/ieHHblx 3HauyeHWiA. YenoBek ynopsaaoumsaer
MUpP.“CMbICNbl M 3HAYEHUANOTHACTM OTKPbIBAOTCA Pa3yMOM, OTYacTU —
CO34atoTCARM NPU KX CO3AaHUMY, YenoBeKk 06palLaeTca OTYACTU TaKKe U K
06/1acTV HecyluecTeyoLWEro. MyMmKU-TPO/IEN He CYLLLECTBYET, HO OHU — BCe-
TaKW CYLECTBYIOT) M Mbl MOHMMAET UX, OHW BMOJIHE YMOMOCTUIaemMbl, OHM
BMno/siHe AOMONHATA MWUp 4YenoBekoB, 6yayusm camu  CO34aHHbIMK
yesnoBeyeckum BoobparkeHMemM. YenoBeK MOXKET coBepluaTb OWWMBKY — Ha
YPOKE MaTeMaTMKM, — HO OH K& MOMET M pacro3HaTb CBOI OLIMBKY Kak
OLWKNBKY, XOTA OHa BXOAMT B Hall MMP M CTAaHOBMTCA €ro 4actblo. Yenosek
MOXEeT MeyTaTb U GaHTa3MpoBaThb, U LYTUTb, U AOMNONHATL 3TOT MUP MEYTOM
WU WYTKOMK. HO OH He MOMKeT BCce NPeBpPaTUTb B WYTKY MK daHTasuIo.

MpaBuibHble [OENCTBUMA B KOHTEKCTE HEMpPaBW/IbHbIX MAPaAOKCa/IbHO
06pasyloT onpeaeneHHble OrpaHUYEHUs A/1A YeNoBeKa, He MO3BO/IAA emy
notepatb camoro cebsA, pacTedbcA W pacTBOpUTbCA, bObiTb  BCem,
OAHOBPEMEHHO 3aHMMaTb MNO3MLUMIO «A4a» U NO3MUMI0 «HeT». OaHo u3
OTKPbITUI rpeyeckolt ¢punocodmnm cocTosNo B OKaNN3aLLMKN BCAKON Belwn. He
MOryT ABe Beluy 3aHMMaTb OAHO MECTO B NPOCTPAHCTBE. ITO NOJIOXKEHUE He
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no3sosiAeT YesoBeKy CyllecTBoBaTb B Xaoce U HechopmeHHOCTU.
HenpasunbHble aeicTBMA OTMeHAT GOpMbl, CO34al0T MecuBo, ANA
KOTOPOrO HEe MOMET HaWTUCb HWM OAHOr0 MNOAXOAALLErO  UMEHMW,
HenpasuabHble GOPMbl MpeTeHAYT Ha TO, YTO B OAHOM MeCTe MOryT
OAHOBPEMEHHO CYLLECTBOBaTb HECKO/IbKMX Belel. [peKuM Takoe MecuBo
o0b603HaYann noHATMEM «xaoc». [loTomy nboe TBOPYECTBO YesIOBEKa,
CO34aloLLero HoBOE M3 HeCyLLEeCTBYIOLWEro, He MOXeT 6biTb NPOU3BO/IbHbIM,
OHO MNOAYMHEHO 3aKOHYy HajeneHua >STUMX HOBbIX Bellei CBOMCTBAMMU
YMOMOCTUIAaeMOCTU U YHUKANbHOCTU, COBCTBEHHOM W CBOe0obpasHoOi
dbopmoit, UTo oTAenseT CyllecTBylolee OT Xaoca, B KOTOPOM HepasandMMbl
npasoe 1 nesoe, Aobpoe 1 310e, NpaBUAbHOE N HEMpPaBUAbHOE, MOTOMY YTO
Tam OHM OKa3bIBaAOTCA OAHUM U TEM XKe.

* %k %

YenoBek NpuaymMbIBaeT cnocobbl GUKEUPOBAHMA «NPaBUIbHOM» peasbHOCTY.
MpaBo sABnseTcA oAHOW M3 Takux GOPMiyNePAAcYEHUs CYLLECTBYIOLWETO,
MHCTPYMEHTOM pasrpaHWyYeHUsA KRPaBUAbLHOTO® U «HemnpasBuabHOro». Mpaso
— MPUHUMMMANBHO YMOMOCTUFAEMO, NOHO — MOHATHO, YCTPOEHO B Mepy
pasyma, 3aJaeT HOpPMAaTMBHYIO ‘OCHOBY cywlecTBytowero. Ans obbiBaTens
NPaBO MOXET Ka3aTbCsA HEeKol HenpoHWUILaeMOoWn 3aragKkom, CUcTeMOol TalHbIX
npoueayp, Orpa*KAeHHON | crneunasbHbIM KaproHOM, MOHATHBIM JIULb
NOCBALWEHHbIM B TalHbl 4OPUAUUYECKOTO) PEMECNA, KOTOPOE 4YacTO MOMKET
BbIMSAAETb /ML KaK TEXHUKA. TaKOByMUP OPUANYECKOrO, M306parKeHHbIN
bpeiireaem (cm puc. 1)
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Puc 1. NMumep bpeiizeno Mnadwulii. /lepeseHckuli adsokam

BmecTte c Tem, NpaBo MeHbLLE BCEFOMOX0OXe HacKyuHyto chepy HbaHaibHbIX
MUCTUH, MOTOMY YTO CBA3aHO\ M C 3aJaBaHWeM  CyLeCcTBYoLemMy
onpeaeneHHoro AA0pu3oHTa; MNpaBso) YIBEPKAAET MWP, KOTOPOro HET, HO
KOTOPbIN enateneH — mmp ceobobl, MMp paBeHCTBa, MUP CNpaBea/IuBOCTH,
- OHO BBOXAWUT 3T PEeHOMEHbL B MMWP,, HAAENAA €ro OCMbICNIEHHOCTbIO U
npeacKkasyemocTbio.

* %k ¥

OpyrMm acnekToM NPEANoCLbIIoOK Npasa ABndeTca obHapyKeHue B Hem
CaMOM MO3HAaBAaeMOro W Heno3HaBaemoro, YTo CBA3AHO CO CMOCOBHOCTLIO
YesIoBEKaA K CYXKOEHMIO, U3BJIEUYEHMNIO CMbICNA U NMPUHATUIO PELLIEHNA.

K npumepy, nocne 2001 roga HEKOTOPbIE YCOMHUANCH B CYLLECTBOBAHUMN OUH
NapeHa, n cTanu yTBep»KAaTb, YTO OUH JlafeHa HUKOraa He CyLw,ecTBOBaso,
YTO OH — BCEro AunWb GaHTOM, NpUAYMaHHbIN cneucnyxbamu. Unn, apyras
CUTYaumsa, — 4acTb Ntofen yoexaeHbl B CyLLECTBOBAHUN NETAOLWMX TapesoK, a
elwle ofHa 4Yactb — B BO3MOXHOCTU maruu. BO3mOXKHO, OHWM npasbl, a
BO3MOHO, YTO — HeT. Huyero Henb3s onNpeneneHHOro cKasaTb 06 3TuX
BeLLAX, KaK HeMb3A U NPOBEPUTL 3TU YTBEPXKAEHUA, - HU 0 6UH JlageHe, HU O
HJ/10, H1 0 marun. Nan Kak-To yxKe nocne cmeptn MoaHHa Masna Btoporo,
NPOTUBHMKN ero beaTUduKauMmM NPUHAAUCL OocyaaTb Many 3a To, YTO OH
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KOr4a-To NMPUMHUMAN HEKUX XOPBATCKMX HALMOHANMCTOB. MpuHMMan nu Ha
camom pgene WMoaHH Masen Il XOpBaTCKMX HAUMOHANNCTOB WU HET, KOro
MMEHHO M3 HUX, U NPU KAKMX OOCTOATENBbCTBAX — 3TOFO Hesb3s yrKe 6blio
BbIACHUTb, — Henb3a yXe 6bl10 npamo crnpocutb y [Manbl 06 3TOM
obcToATenbCTBE, a CBMUAETENEN NONPOCTYy He 6bino. U nepsble, U BTOpble
OKa3a/IMCb B OAHON W TOI Ke CUTyaLuW, 3arfAHYB 33 FOPU3OHT He3HaHUS,
KOTOPbIA sBNAETCS OOCTOATENbCTBOM KM3HW BCAKOrO 4YenoBeka. 3a 3TUm
rOPU3OHTOM HaxoAWUTCHA He TO, 3HaHMEe O YemM MOMKHO MOJIyYUTb, HO TO, YTO
NPUHUMMNNANBHO  Heno3HaBaemo.  HuKakMmm  ycuamamu,  cambiMu
TUTAaHUYECKMMMU, — HE YAACTCS IMKBUANPOBATb 3TOT FOPU3OHT. BHYTpK Hero —
TO, YTO MO3HABaeMO, M YTO Tbl OTYACTM 3Haellb, @ OTYACTU — He 3Haellb, HO
MOelb y3HaTb, @ 3@ ropM3oHTOM — abcontoTHOE, HE3HAHME, COBepLUEHHas
TalHa, NPUHLUMNNANbHO He no3HaBaemas. M KoMy, 4To HaxoaMTCa 3a 3TUM
rOPU3OHTOM, HENb3 OTHOCUTBLCA TaK, KakK K. TOMYy, UTO J/IeKUT BHYTPU
ropusoHTa. Ecnm e Tbl Begelwb cebs 3a40pM30HTOM TaK, Kak ecin 6bl ero u
BOBCE He CYyLLEeCTBOBaso, FTOPU3OHT, M B CaMOM Aene, Ueye3aeT, HO cam Thbl
napagoKcasibHbiIM 06pa3om OKa3blBaEllbCA He B NPOCBELEHHOM MUpE, a B
06/1aCTN TOTaNbHOIO He3HaHuA. T.e. B 06AacTtu AOrafioK, CAYXOB, MHEHUN,
CTPaxoB U rnaBHoOe — 6eCCMbICIEHHOCTN. BHYTPM 3TOro ropM3oHTa He3HaHUS
harke o4yeBuaHble GaKTbl CTAaHOBATCA HEOYEBMAHbIMU. Takon Mup
nsobpaxkator . Kadpka n B. FombpoBUYNOHM BBIIM OYEHb YYTKUMMK K
cobbITMAM, KOTOPbIE NPOPbIBaNM FOPU3OHT HE3HAHMKA, NOC/E YETrO MUP TOHYN
B TOTa/ibHOM abcyphe. [loctatoyHo 3adABMTb, YTO Tbl BCE 3HaeLlb, KaK TOTYac
Ke OKaXKelibcAd B TaKOM{ MUPE: TaKoW \MMp  MOXKeT ObiTb NOXOXUM Ha
06bIYHBIA MWUP, “HO, B HEM, He CbIWETCA 34paBbli CMbIC/T U TO, UYTO Mbl
Ha3blBaéM «0ObEKTUBHOCTbIOM:, B «[Mpouecce» Kad)r(a3 onucbiBaeT UCTOPUIO
K. TaK, 4TONB OTAENbHOCTM MOMHO OODBACHUTL KaXKAylo AeTanb npouecca,
KOTOpbIl BeAeTea B oTHOWeHMKU rocnoamHa K. U Bce, ¢ kem ctankmeaetca K.,
06BACHAIOT eMy BCE AE€TaNM 3TOro NPOLLECCA, U CBOE MOJIOKEHME B HEM, U
nonoxkeHne K. Ho'yem 6onblie oHU 0OBACHAIOT, TeM DOJiblEe CKpbiBaeTcA
Luenoe, Kotopoe Bce 6onblue 1 6onblue 3ameHAeTcs abecypagom. HYacTHocTu
NoAMEHSIOT LEeNoe, YacTHOE 3HaHME, CTPEMACH KO BCEOOBACHEHUIO, N3TOHSET
BCAKUIM cmbica. K. umeeT 4eno ¢ MeNKUMU WUCNOAHUTENSMM, KaxKablid n3
KOTOPbIX 3aHAT CBOMM MAaJIeHbKUM M MOHATHbIM Ae/10M, KOTOpoe TEM He
MeHee, ABNAEeTCA YacTbio abcontoTHOro abeypaa.

TaK 4TO e MMeHHO nponcxoaunT, Korga 4enoBeK 3arnAabiBa€T 3a rOpu3oHT
He3HaHuA? B npuHuune — HU4ero, — NnoOTomMy 4To OH HMYero Tam He BUAuT, HE
CNblWNT, HE OWyLWlaeT, HE NMOHUMaAET. OH moxeTt BOO6pa3VITb Tam BCe, 4YTO

} ®paHy, Kadka — Mpouecc. Mep. HotkmH . b. UsgaTenbctBo: Manbmupa, 2017 r.
CobpaHue B 5-Tn Tomax. T. 3.
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yrogHo, n Bce byaet 061agatb paBHOM CTeNeHbo HegoCTOoBepPHOCTU. Huuero
3/1eCb He/sb3A CKasaTb HaBepHsKa, BPAA M BOOOLE MOMKET YTO-TO CKasaTb,
BO BCAKOM C/ly4ae — CKasaTb He4yTo onpegeneHHoe. [oTomy 4to ecau Thbl
OKa3a/ICs 38 FOPU30HTOM He3HaHUs, U obopaymBaeLlbes, YTobbl B3rAHYTb Ha
MOKMHYTbIN TOBOW MUpP, — TO BUAMULIb TOT K€ FOPU3OHT HE3HAHMSA, A 3@ HUM —
BECb CBOM MMP, MOMELLEHHbI 33 3TOT FOPU3OHT, U 0OpaLLEHHbI B HE3HaHWe,
T.e. nonajaellb B 3aMKHYTbII Kpyr, B AypHoe 3asepkanbe.’ U3 3asepkanbs
TBOW COOCTBEHHbLIA MUP BbIMAAMT TOXKe 3asepKanbem. W Toraa Tebe
HauMHaeT Kas3aTbCsi, 4YTO TebsA KTO-TO KPynHO O6MaHbIBaeT, MOCTOAHHO
pasbirpbiBaeT napagoKkcamm CYLLLECTBOBAHMA-HECYLLECTBOBAHMS,
onpeaeneHHoOCTU-HeonpeaeeHHOCTH, JIOTMYHOCTU-aNOTUYHOCTH 6u1H
NapeHa, abCTpaKTHbIX KaTeropuii, 4yBcTB, paKkToB, UCTOPUM, MUpa, TBOEN
KM3HU. W Kaxpgaa nonbiTKa pauMOHanM3MpoBaTb TO, YTO HaxoAMUTCA 3a
rOpU3oHTOM  3HaHMA, obopaumBaeTcA 4 KOHTy3Mel, MpPOU3BOACTBOM
HenenocTtei. 3TO [eNCTBME MOXOXKe MHa, onepaluio AeneHus Ha HoJb.
CnencteBuem SBAAETCA CTAHOBNAEHWE penaTUBM3MA, . BHEYBEPEHHOCTU MU
HEBHATHOCTW.

MoaBnseTca TpeBora: a YTo, €cau M1UpP BOBHE — BOBCE He TaKOB, KOTOPbIM Tbl
ero 3Haewb? IJTO OAHa W3 [AaBHbIX TPEBOF hHAlero BpemeHW. bpaTba
BauoBcku B «MaTpuLie»’ 06paTUAKCH K STOiL TPEBOF,M MPOUAIIOCTPMPOBANH
ee. JOTO Ke W rNaBHbIN Bonpoc, KOTopkiid 3adaeT, K npumepy, MNenesnH —
peanbHaa KapTUHaymmpa — gpyras, OHa — Heo4YeBMAHA, CKPbITa, U CKpbITa
MMEHHO 3a rOpPM3OHTOM (HE3HAHMUA, KyAa 4YeNoBeK BHE3aMHO MPOHUK M
notepsas’ BCAKYIOy, OpreHTaLMIo.® TakKe kak MUp npeacTasnseT coboit
CTAaHOBJIEHME, @ HE CTaTMYECKBE COCTOAHME.

* %k ¥

Kak 13 nopobHoro “Kpyra 3asepkanbsA, BTArMBatowero Bce B abcypa,
He3HaHWe U HeonpeaeneHHOCTb, U PENATUBMU3M, — BbINTU? BbIATU M3 3TOrO
Kpyra HEBO3MOKHO, €C/IN CTPEMUTbCA 06paTUTL BCe B 3HAHME, KOJIOHU3MPYA
BCE HOBbIE U HOBble 061aCTN He3HaHMA. TOTOMY YTO TEM CaMbIM YMHOXKaeTca
6eccmbicanua. NMOToOMy YTO CaM FOPU3OHT HE3HAHMA He UcYe3aeT HuKorga. U
yem 60Ablue U CUAbHEE Tbl CTPEMMULILCA PACNPOCTPAHUTLCA 33 HUM U
nonacTb 3a HEero, rae, Kak KakeTcA, - ONpefeneHHocTb — TeM Cu/bHee
MMEHHO HeonpeaeneHHOCTb, U TEM LIMPE FOPU3OHT He3HaHuA. BbliTh 13

“n. Kappon. Anuca B 3a3epkanbe. MockBa, Hayka, 1991.

> NoypeHc BayoBcku, IHApO Bavoscku. Matpuua. Warner Bros., Village Roadshow
Pictures, 1999.

® Cm. B. MenesuH. Yanaes v nycrtota. Mocksa. 9kcmo. 2009
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aToro 6eckoHe4yHoro 3a3sepKasbsi BO3MOMKHO, JULb COCPEAOTOMMBLUUCL B
Kpyre akTyanbHOro 3HaHWA, B KOTOPOM MPOU3BOAATCA CMbIC/bl, B KOTOPOM
MPOMCXOOAT  3HAuMMble  pelleHua, rae  cywecTeyloulee obnagaer
OO0CTOBEpPHOCTbIO. M3 nNogobHOro Kpyra MOXHO BbIATW, AUWb NPU3HaB
CYLLEeCTBOBaHME FOPM30HTa HEe3HaHWA, KOTOPOEe He CKPbIBAaeT HMYero, U Tem
npusHaTb 061acTb He3HaHUA U TalHbl, cAenas ee 06CTOATENIbCTBOM MU3HM.
MpaBo UK o6nactm onpegeneHHOCTM — BCerAa JioKajlbHbl, OHU He
pacnpoCTPaHATCA Ha BCe BelM B MUPe, He NpeTeHAyoT Ha abCcooTHYH
YHMBEPCaNbHOCTb, OHM — BCEeraa OCTPOB B 06/1aCTM BEAMKOW MyCTOTbl U
MO/IYaHUA. YeNnoBeK MOXET fIerko COTBOPUTL B 3TUX 0BCTOATENbCTBAX MUP
Xaoca v HeonpeaeneHHOCTH, CTpaxa 1 yKaca.

MpaBo BHUMATENbHO K WHTeEpecy, nosnuuug cratycy, OBCTOATENbCTBY,
aprymeHTy. [lpaBo, CTaHoBAWLeecA TOTa/NbHbIM, M BCEPErYNPYIOWNM, —
HanmeHee 3¢GGEKTUBHO M PAaBHO KaK WHbIE ABNEHUS, OPUEHTMPOBAHHbIE ea
ncyepnbiBatolme obbAcCHeEHUA, obpalwaerca B abcyph, MOCKONIbKY HE MOXKeT
OXBaTUTb MMUP ABNAEHWUI, UcYepnaTb . CJ0XKHOCTM, OXBAaTUTb TO, YTO HosbLle
HEero, n NOTOMy HemnsbeKHO B CUCTEMY, YIBEPXKAIOLLYIO KaKOW-TO CTPaHHbIM
MWP, CYLLECTBYHOLLNM Aa »OoTpULAHUU. ITO YTBEPKAEHWE MOXKHO
NPOWANIOCTPUMPOBATL Ha NPUMEPE 3aKoHa 06PaTHOM NPOMOPLMOHANBHOCTU
06bEMa U COAEPKAHMA NOHATUA',KOTOPBINObIN UIBECTEH €LLe B aHTUYHOCTM
(cm. Puc. 2) ITOT8aKOH rhacuT TaK: uem@onblile coAepKaHNe NOHATUS, TEM
‘y»Ke ero o6bem U, HA0O60POT, YeEM MEHbLLIE coAep’KaHNe NOHATUA, TEM Lnpe
ero obvem. Hanpumep,/ coaeprkaHue noHATUA «xi1eb» 6onble no
CcoZepKaHUIO MOHATUA KPPaHLY3CRUIM BaTOoH». MMo3TOMy 0O6bemM NOHATUSA
«x1e6»  meHblue | 06bemManNoHATUA  «PpaHLYy3CKUI BaToH». MeHbwnm
06BbEMOM YMOKHO OXBaTMTb BO0Abllee uucno sBneHun. C paclmpeHnem
obbema noHATHE CTaHOBATCA BCe 6onee cneuynanbHbIMK,
cboKycnpoBaHHbIMKM. HO c pacwumpeHnem obbema pacTeT UYUCAO NlaKyH,
ABNEHUN, KOTOPbIE YHE «CXBaTbIBAKOTCA» 3TUMWU CheLMain3npoBaHHbIMMU,
60nbWNMMK NO 06BEMY NOHATUAMMU. U yem Bosiblie Mbl YMHOXKAEM 4YUCAIO
LUMPOKMX N0 06beMy NOHATUI, Tem BoNbLLee YMCNO NaKyH co3aaem. NoTomy
rpeku BbipaboTanu npepactasneHne o Jloroce — TakomM MOHATUM, KOTOpOEe
cofepXuT B cebe BCE MbICIMMbIE WU HEMbBICIMMbIE 3HAYeHWA, MOHATUE,
KOTOpoe fABASIETCA HaMMEHbLUMM MO cBoeMy obbemy, M HanbosblMM NO
cogepXaHuio. MMeHHO 3TO C/I0BO 3aTeM WUcnosb3oBan MoaHH, B Hayane
csoero EBaHrenus, Kak ogHo n3s UmeH bora-Teopua.

7 Cm. BeegeHckuit A. M O6Lwas ucropua punocodun. Mocksa: Anpekt-Meauna, 2013.
C.79.
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ECv NpUMEHATb 3aKOH 06PaTHOM NPONOPLMOHANBHOCTU MEXKAY 06beMOM U
COAEp!KaHMEeM MNOHATUA, K MNpaBy, OKasblBAeTCA, 4YTO HEBO3MOMKHO
6ECKOHEUYHO paclunpaTb chepy pPeryimpoBaHus, HEBO3MOXHO GECKOHeyHo
HapalmMBaTb 06beM HOPM, MOCKOJIbKY 3TO Ype3Bbl4alHO OrpaHUYMBAET MX
CoAep!KaHWe, OHU CTAHOBATCA HeccofepkaTeNbHbIMKU, B CUY YEro Nnpaso B
KOHeYyHOM cyete
OKaxkeTcA HeapPEeKTUBHOW CUCTEMOW, C OTPOMHBIM YUC/IOM NaKyH, He
peryaMpyembix MpPaBoM, MOPOMKAAIOWMX CUCTEMY He MpPaBoMopAgKa, a
KaKoro-To 06paTHOro NpaBoOMoOPAAKY COCTOAHMA. 34eCb YMECTHO MpUBecTU
aHaNoOTUIO: HEBO3MOXKHO 3aMO/IHUTb OKPYMKHOCTb APYTMMMW OKPYXKHOCTAMM,
yem 60/blIe OKPY)KHOCTEM Bbl BMNUCLIBAETE B OMPEAESIEHHYHO OKPYKHOCTD,
Tem 60/1ble 0bpasyeTca NaKyH, NPOCTPAHCTB MEXKAY HUMMU.

@ o¢/Se
BT

Puc. 2. 3aKkoH obpamtoli MPOAopUUOHAALHOCMU Me#Oy CcoOepHaHuem u
0b6veMomM ROHAMUA

* %k %

C npaBom Mbl CTaj/lkKMBaemca Toraa, Korga obHapy:mBaem ceba
HaxoAAWMMNCA CNOBHO Bbl HA OCTPOBE, OKPYXKEHHbIM OKEAaHOM HEe3HaHWA.
Huuero Henb3a onpeaeneHHOro ckasatb 06 3Toi 06/1acT HesHaHWA, fobpa
1N OHa WM HET, BbICOKA /M, UMEET CMbICA WM e HeT, .. Ho 1o, 4To
NPOUCXOAMUT Ha camom ocTpoBe — o06/1agaeT [A0CTOBEPHOCTblO.  ITa
[OCTOBEPHOCTb HE MCYEPNbIBAET BCEro 3HAHWA, He UCYepPnbIBAeT MUP, He
pacnpocTpaHAeTcA Ha BeCb MMp. TakoBa A0OCTOBEPHOCTL [ecAaTn 3anosesen,
nnun e 3akoHoB Xl Tabnuu, — KpaTKMx yTBepKAeHMW, — obpasyowmx B
6ECKOHEYHOM U HeonpeaeneHHOM MNPOCTpaHcTBe cdepy onpesesieHHOCTU U
CMbICAa.
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KoHeuyHo, NpaBo Npu 3TOM He /IMLWEHO NPOTMBOPEeYnin B camom cebe. Jltoban
€ro HOpMa BbIPAXKAETCA B C/IOBAX, a C/I0BA MMEIOT HECKOJIbKO 3HauyeHWH,
yepes coeguHeHne BO ¢pasbl, YNCNO 3HAYEHWUI BO3pPaACTAaeT MHOTOKPATHO.
Bonee Toro, npaBo 6onee Bcero obpalleHO K MUMEHHO K pPas/IMyHOro poaa
nosnuuam, OHO M3 npusHaeT. OAHM OPUCTbI MOTYT NPEBO3HOCUTb €ro
OOCTOMHCTBA, ApyrMe — pyraTb 33 HeAOCTaTKWU, TPETbM — BOOOLLE OTPULATb
HainuMe B Hem crnpaBeg/MBOCTM, cBobogbl. BmecTe ¢ Tem, npaso
npucTaBaaeT coboil MHCTPYMEHT U3MEHEHMA 3TOTO MMPA U BHECEHWA B HEro
yrnopagoyeHHocTU. CTaHAapTbl B 06/1aCT paBeHCTBA, COUMAbHbIX rapaHTUiA,
, pacoBoro paBeHcTBa, 6e3onacHocT, cBoboabl C/OBa, HOPM TOProB/M,
3alMTbl MPaB YesoBEKA — 3TO pe3ynbTaTbl PasBUTUS MNpaBa, YYTKOrO K
No3NUUKN U NPUTA3AHMIO YeNoBeKa.

* %k %

MpaBUAbHOE W  HenpaBWAbHOE, OEMbICIEHHOE W ' BECCMbICAEHHOE,
[OCTOBEPHOE U HEAOCTOBEPHOE — 3TOMbYHAIMEHTANbHBIEN AMXOTOMUM,
OYepUMBAIOLLME TOPUBOHT YENOBEUECKON KMUBHU. B OAHOM U3 KHUT Bubauu
Mbl UMTaeM crnegylolume cioBa, 0bpalileHHble Lapem ConomoHom: «...Tbl BCe
PACMOIONKMA MEPOIOZHUCIOM 1 BEEOM. IT0.04eHb MOXOMKE Ha TO, YTO BbIN0
cKaszaHo nosaHeé Apwuctotenem.’ WA eflle nosike Temu, KTO CO34an Mup
uMdpoBbiX TexHONOmMN.'® Mapk AHgepceeH M SpuKk buHa, co3gaBaBluMe
nepsbiii Be6-6pay3ep. IMoSaiCIoTMYHO NPeacTaBasan cebe CBA3b Memay
yncnoM M MUPOM. peaibHbix Bellleil."t  BceneHHas onpegensetca B
KaTeropuax Beca, Yicia, MEPBL. Bce BeLLy MOKHO onucaTb PAZOM NOAOGHbBIX
KaTeropui. 3To — YeNOBEYECKIi B3rNAL Ha MUP... HaBEPHOE, KMUBOTHbIE
MMELOT ApYroelBocnpuATUE MMUpa. ECm AepeBbA MOTYT BOCIPUHMMATL MU,
OHU WMEIOT WMHOE, BOCApUATME. HO, OYEBMAHO, YTO AEpPeBbA AMLIEHbI
CUTYaLMK BblGOpa, COMHEHMA, ABOWCTBEHHOM NO3ULMMU. HO ysKe Ha camoit

8 Mpem. Con. 11:21.
° TpakTtat ApuctoTtens «O Hebe» HauMHaeTcs Takumu cnosBamu: HayKa o npupoge
M3y4yaeT NPenMyLLECTBEHHO Tesa U BEeANYUHbI, UX CBOMCTBA U BUAbl ABUNKEHUSA, a
Kpome TOro, Hayana Takoro poga 6biTMa. YTo ouyeBMAHO, TaK Kak [Bce]
cylLecTByloLLee OT NPUMpPOoAbl NOAPA3AENAETCA Ha Tena U BeAWUYUHbI, TO, YTO MMeeT
Teno " BE/INYMHY,
Hauyana Toro, Yto umeert [Teno u BennunHy](Apuctotens. O Hebe // CoumHeHus. B 4-x
T. T. 3. KH. 1 : nep.: H. B. BparuHckoi, T. A. Munnep, A. B. lebeagesa, B. . Kapnosa,
M. 4. PoxkaHckuii, M. : Mbicnb, 1981. 613 c.
0 cm. Shannon, Claude E.; Weaver, Warren (1963). The mathematical theory of
communication (4. print. ed.). Urbana: University of lllinois Press. 1963

Andreessen, Marc; NCSA Mosaic Technical Summary; National Center for
Supercomputing Applications; February 20, 1993.
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3ape YEeN0BEYECKON UMBWUAM3ALMWU Mbl MOXKEM HabnoaaTb CyllecTBOBaHME
He TONbKO OMUCaHMA W WU306paxKeHUit Mupa, HO U HOPM, KoTopble
noAanepXMBAKOT onpefesieHHoe COCTOSHWME OTHOLWEHWI, u3basnaas nwaen
My4UTENIbHOW ABOWCTBEHHOCTU U HeonpeaenéHHoOCTU. Bmecte ¢ Tem, TaKas
onepaumsa peayumpoBaHUA OBOWCTBEHHOCTU TpebyeT onpeaeneHHbIxX
yCunnii.

YanButenoHo, HO AOCTyNHas HamM UCTOPUA YenoBevyecTBa, — BCA CBA3aHa C
CyLLeCcTBOBaHMEM 3aKOHOB. OHa He TaK LMPOKO PacKUHynacb BO BPEMEHMW,
3Ta UCTOPMA, OHa He Heucyepnaema — Haw B3rAA4 He yxoguT Briybb ee
Janee HECKOMbKUX Tbicayenetun. Mbl 3HAaem MOMMEHHO MyApeLos,
3aKoHoAaTenen, MnoJMTUKOB, BOWHOB, FepoeB, KaK-TO Y4acTBOBaBLUMX B
odbopmMneHnmn aToro mmpa. YTo-To Mcyesno, Ho MHOFOE OCTaNoCh B NAMATHU, U
MHOTroe COCTaB/IAET YacCTb }KU3HU, KOTOPYIO MBI COO6LLA KUBEM CEroaHs.

* k¥

Utak, obuwectBo npenidraer  MHOXECTBO  BApPMAHTOB ~ OTHOLUEHMIA.
MpaBWAbHBIX M HEMpPaBW/IbHbBIX, MO3HABAaeMbIXh HenosHaBaemblX. lpaso
NnoaLep:KMBaeT KakMe-TO M3 HUx, a . Kakve-To. = HeT. [paBo B 3TOM
NCTOPMYECKOIN NEePCHEKTUBE OKa3blBaeTCA CBA3AHHbIM C maeen dopmbl —
HagnexKawero Wu_gencrsutencHoro.  TlonbITKa™ pa3obpaTbca B cylem,
OTKPbITb €ro CTPYKTYPYy HAX0AUTCA B ‘OCHOBAHWMAX YE/I0BEYECKOW MbICIU U
4YenoBEYECKOM RuU3HW.  ApucToTesib, BBE/) A/1A 3TOro noHATUE «dopma,
KOTOPOE NpWAaeT CylLecTBOBaHMIO OMpPeAenéHHbIN XapakTep'?. dopma y
ApucTOTe/IA OTAEeNsEeT CyLlee 0T, He-CyLero, AeUCTBUTENIbHOE OT JIOXKHOTO,
MeCTO OT MHUMOCTU. APUCTOTe/Ib npeanonaraet bbiTe BeyHbiX M B cebe
HeM3MeHHbIX CYLLHOCTE KaK OCHOBbl MMpOBOro nopsaka. Kpome Toro, B
CaMMX BelLax OTKPBIBAETCA HEeKas CyLWHOCTb, UAM Gopma, KOTOpas TaKwKe
MOCTMUIAETCA TONbKO PAa3yMOM, — HEKUIA OOBEKTUBHbBIN 3aKOH OpraHuM3aLumu,
odopmneHUs 6bITUA, ero CTPYKTYPUpPOBaHUA.

OfHaKo, K Cywemy OTHOCATCA He TO/JbKO MaTepualbHble BelM, KoTopble
BOCMPUHUMAIOTCA YyBCTBAMM Nt0AeN. TaK, KAMEHb CYLLECTBYET, — €r0 MOXHO
noTporaTb, BOZA CyLLECTBYET, Mbl MOXEM HanUTbCA €l0, OLYTUTb ee BKYC,
KYBLUMH CyLLECTBYeT, YallKa Kode, AEPEBO..., HO TaKXKe CYLLEeCTBYET U HeuTo,
YTO He BOCMPUMHUMMAETCA HU OAHMM YyBCTBOM, HO BOCMPUHUMAETCA YMOM:
[ob6po, cnpaBeasMBoOCTb, Nt060Bb, ApyxK6a, 6naro.. CylecTBYOT TaKKe U
caM YM, KOTOpbIA He MOryT o6HapyXuTb ©GU3MOAOMM, M KpacoTa, He

12 ApuctoTtenb. Metadusuka. CounHeHua. B 4 Tomax. Mockea: Mebicb, 1976. T. 1.V,
2,1013a24-1013821.
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noaJarowancsd TO4HOMY ONpeaeneHuto, U CNPaBeaNNBOCTb, — MOTYLLAs BbITb
TaKol pasHoii. B maTepnanbHOM MUpe TakKMX OOBEKTOB HET, — HET 3a/1eXel
OPY*KObl, N1EeCOB KpacoTbl WAM OKeaHOB cnpaseanuMeBoctn. U B atom
3aKntoyaeTca TpyaHocTb. OHa cBA3aHa € TeM, YTO NMOMMMO BELLENM, KOTopble
ABNAIOTCA  CTaTUYHBIMM M ONPESenstoTcs  CYWHOCTbIO,  KayecTBOM,
KO/IMYECTBOM, — CYLECTBYIOT W OTHOLIEHWUA, KOTOpble BblpaxKatoTca
CPaBHUTE/IbHBIMM MOHATUAMM, K KOTOPOM HEMPUNOMKMM HU BEC, HU YUCNIO, HU
onpeaeneHHana mepa. Ana ¢mnocodos 60/bLIYIO TPYAHOCTb NOTOMY BO BCE
BpemMeHa npeactasnana ITMKa. He meHbLyO TPyAHOCTb Bbi3blBaeT U [1paBo.

= R M K S e s s TepmuH "oTHowWweHwne"
TEo : OxBaTblBaeT
b6ecumcneHHoe
MHOXEeCTBO CambIX
Pa3/IMYHbIX NMPU3HAKOB U
CBOMCTB Beweh B UX
B3aMMO0O33aBNUCUMOCTU
Apyr ‘om, Apyra, B WUX
B3aMMHOM
PacnonoXeHNUn N CBA3MW.
OTHOLWeEHuUA -

Puc. 3 ®pazmeHm 3akoHo8 yapsa Xammypanu (XVII eek 00'P.X.)

HemaTepuasbHble,

HeBMAMMbIE, - He
ABNAIOTCA MPOCTbIMK, KaTENOPUAMM, TIOTOMY YTO CBA3bLIBAIOT mexay cobow
BEWMW U ABAEHWA, NMPOTUBOMOCTABNAIOT WX, CTA/IKMBAIOT, NMO3BOAIT ObITb
NPOTUBOPEUNAM, NMPUBOAAT, B ABUKEHME ‘Belln. He cyuwiecTsyeT Belei BHe
OTHOLWEHUM. Apuctotenb “mApepnonaraet ObiTue BevyHblx UM B cebe
HeM3MeHHBIX, CYLLHOCTEM\KaK OCHOBbI MWPOBOro nopsaka. Kpome Toro, B
CaMMX BeLLaX OTKPbIBAeTCA HeKaa CyWHOCTb, Uan Gopma, KOTOpas TaKKe
MOCTMUraeTcs TOIbKO Pa3yMOM, — HEKMIA OOBEKTUBHbLIN 3aKOH OpraHM3aLumu,
odopmaeHus ObITUA,  €F0 CTPYKTYPUPOBaHMA.M  OTKPbIBATb CYLLHOCTb M
CMbICNbl — MPUHUMNWANABHO 4esoBeyecKkaa O0COBEeHHOCTb. A KamHA He
CyLLEeCTBYET HMKAKOro Mopsiika. A BOT AJ/1a Ye/ioBeKa NMOpPALOK CyLLecTBYeT.
310 3HaeT ntoboi pebeHOK, KOTOpPOro TO M Aen0 3aCTaBAAKT HABOAUTL
nopsdok B cBoux Bewax. COBOKYMHOCTb CylWHOCTe o6pasyeT BbiCLWIMNA,
CBEPXYYBCTBEHHbIN, YMHbI YPOBEHb ObITUA, KOTOPbIA HE MEHee peasieH, Yem
YPOBEHb 4YYBCTBEHHbIX, €AMHWYHbIX Belen, YpoBeHb npupoapl. Tak
OeNCTBUTENbHblE Belwy CAMBAOTCA Yy ApUCTOTENs C YMONOCTUraeMbiMM
Bewamu, obpasys eauHCTBO. ITO €AMHCTBO — OOBEKTMBHO, OHO — He
BbIAYMKA YE/NOBEYECKOrOo YyMa, He MpoekuMs yma Bo-BHe. Kaxkaas
onpegefieHHaa CyWHOCTb WMeeT CcnocobHOCTb K  CamMoCTOATENbHOMY
CYLLLECTBOBAHUIO, K B3aMMOZENCTBMIO C YMOM YesI0BEKA, KOTOPLIM, B CBOMO
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oyepespb, cnocobeH No3HaBaTb CYWHOCTM U OTHOWEHUA. Mbl pasinyaem He
TO/IbKO X/1eb6, ropy, Aopory, HO U ApyK6y, A06pPOTY, 3/10CTb, HEHABUCTD,
CNpaBeANNBOCTb.

TaK 4To TaKoe ke npaBo? MoXHO BblAeUTb, NO KpaliHen mepe, TP noaxoaa
K ero onpegeneHnto. C o0AHOW CTOPOHbI, NpPaBO — 3TO CUCTEMA
YHUBEPCANbHbIX MOPasbHbIX MPUHLMMNOB, KOTOpble OTBEYalT Npupoae,
CyLLeCTBY Hallero mupa. ITOT B3rAs[ Ha NpPaBO MMEET O4YeHb AO0ATYH
ncroputo. C gpyron CTOpPOHbI, NPaBO — 3TO CUCTEMA TEXHUYECKMX MpaBu/,
HOPM, MPWKA30B, BbIPA*KEHHbIX B onpeaeneHHoli dopme, 1 B 3TOM acnekTte
NpaBo He 3aBUCUT OT HPABCTBEHHOTO COAEpPXKaHWA AaHHbIX HOpM. TpeTui
noaxod mnosBOAsfET paccMaTpuBaTb MNPaBO KaK Habop MHCTPYMEHTOB AAs
3alMTbl IMYHBIX NPAB M AOCTUMKEHMA CnpaBeafiMBOCTM — SKOHOMMUYECKOW,
NOJIMTUYECKOM, PacoBOWN, reHaepHoW, couudabHon M np. O4yeBUAHO, 4TO
NnpaBo NPW BCEM CBOEW KarKylencs MpoCToTe SABASETCA OYeHb CAOXHbIM
ABNEHMEM, AONYCKaOWMM camble pasHbleé cnocobbl ero, onnucaHmMa, UMeHHO
NMOTOMY, YTO B HEM NPUCYTCTBYIOT BCE TE€ KaYecTBa, KOTOPbIE, Obl/I OTMEYEHbI
BblLLE.

k k¥

Camo onpegeneHne Ye0BEKa, BO-MHOFOM, CBA3aHO C TEM, YTO 3TO CYLLECTBO,
KOTOpOEe MOMMMO YYBCTB MMEET TaKKe YM, CNOCOBHbIN 06paLLaTbCs K YMHbIM
CYLLHOCTAM, KOTOpPble HEBO3MOXKHOIOTPOraTh PYKOIO», KOLLYTUTb X BKYCY,
«MOHIOXaTb», «YBUAETb», HO, KOTOPble' MMEIOT B YE/I0BEYECKOW KMU3HM
OrpoOMHOE'8HaYeHne — Aobpo, chnpasesanMBoCcTb, 61aro, BEPHOCTb, 11060BL U
np. v np. ZHa 3TK | CyWHOCTM TaKKe pacnpocTpaHAlTcA npaBuia
CYLLECTBYIOLLERO» W | | KHECYLLECTBYIOLLEro»,  «MNO3HAaBaeMoro» MU
«HEeNno3HaBaeMoro», ) «fl0CTOBEPHOro» U «HeAOoCTOBepHoro». M B camom
Aene, ecnv cnpaBea/INBOCTb HE MOXKET CYLL,EeCTBOBaTb KOObEKTUBHOY, TO OHA
ABNAETCA MNPOM3BOJIbHOM WM NPOWU3BOAHOM, a 3TO MNPOTMBOPEYUT CaMOM
npupoae cnpaBegMBOCTM, CaMOMYy CMbICIy cnpaBeanvMBocT. Ho ecau
CNpaBeg/IMBOCTb CyLLECTBYET, TO KaK OHa pgocturaetca?  Yto coboi
npeacraBnseT?

%k %k %k

B XX Beke Y. longuHrom 6blna HanucaHa KHura «lloBenutenb Myx»,
ABMBLUAACA cBOeobpasHbIM NPOAO/IKEHNEM TEX PA3MbILL/IEHUIA €BPONENLEB,
KoTopble 6osiee yem Tpemsa CTONETUAMM paHee OblIM HavaTbl POMaHOM
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«PobuH3oH Kpyso» . Aedo. U Kak MOXKHO 3aMeTUTb, MMEHHO «PO6MH30H
Kpyso», COBCTBEHHO, 3HameHyeT Hayano 3noxu MogepHa. A
«Mosenutenem myx» anoxa MogepHa, BUAMMO, 3aKaHYmBaeTca. POGMH30H
Kpy30 Hec 3HaHue, TBepable NPUHLMMbI U LMBUAN3AUMIO BCeMY MUpPY. OHM
CoAepKanncb B ero yme, cepgue u Bose. OH BOCNPOU3BOAMUN CTPYKTYPbI
AHIMNUW, paXke Korga oKasancs ogvH — Ha HeobuTaemom OCTpoBe nocpeau
OrPOMHOIO M Ma/sioNocelaemMoro ApyrmMmmM YenoBekaMmn okeaHa. PobuH30H
Kpy3o 6bl1 4YeNOBEKOM, M YMTATEAN 3TOM KHUIM Y3HABaAUM O TOM, KaKMM
OO/IKeH OblTb 4YenoBek, C KoToporo cyabba cTpaxHyna Bce yaobcTea
umBuansaumn. B «Mosenntene myx» Ha HeEOBUTaeMOM OCTPOBE OKa3bIBaETCS
rpynna getein. EBponenckuii mud MopaepHa ycmaTpuBaeT B AETAX YMCTbIX
CYLLECTB, HETPOHYTbIX MOPOKaMU. [4e-TO UX OTLLbl.CPAXKAIOTCA N PEXYT ApYr
Apyra, u CTpenatT Apyr B Apyra, WU B3pblBaldT Apyr Apyra, a 34ecb — Ha
NpeKpacHOM OCTPOBE, NMOXOXKUM Ha paii, n3ebunykouiem bpyKTamu, BOAON, C
MSATKMM KNIMMATOM, — OKasa/incb uMx aern. Y, HaBepHoe, 3TM 6ecnopoyHble
cyuiectBsa moram 6bl co3aaTh paid, ufcosaatb cBoo AHFAMIO, — HO yXKe bes
NPEecTYNHMKOB, FON0AHbIX, HECYACTHbIX,)— HO 3TOro He npaucxoauT. MNoTomy
YTO AETM Ha 3TOM NPEKPACHOM OCTPOBE BOCMIPOU3BOAAT MUP EBOMX OTLLOB,
MUP CBOEN UMBUAMN3ALNKN, — HAMOAHEHHDbI CTPAXOM, KaXKA0M YTBEPKAEHMA
CBOEN BO/IM, NPEBOCXOACTBA, PENUFUEN, Hacuauem M KeptBo. OaHUM K3
LEeHTPasibHbIX AMAN0FOB,B KHUTE ABNAETCA BOT 3TOT, BAKOTOPOM OMNMCbIBAETCA
OYHT NPOTMB MpaBWUfia KFOBOPUT TOT) B PYyKaX Yy 'KOTOPOro HaxoamuTcAa pory,
NMo3BONAOWEro AETAM CTPOUTb AUCKYCCUMIO, TOBOPUTb MO oyepesnm,
BbIC/NYLLMBaTh:KaXK A0 U c0b6A0AaTL POPManbHOE PaBEHCTBO:

3aBA3asiacb MFHOBEHHAA CTbIYKA, U BBEPX-BHM3 3a4eprasca
MepLatowmii B TemHoTe por, Panb¢ BCKoumn:

— xkerl [xkek! Por He y TebA! [lait emy ckasaTb!

Ha Hero'HannbIBano anuo [xeka.

— W Tbl cam ToxKe 3aTKHMUCB! [la KTO Tbl Tako? Cuaniub,
pacnopsxxaelWwbCal TleTb Tbl HE yMeeLlb, OXOTUTbCA HE YMeeLlb...
— Al rnaBHbIN. MeHs Bbibpanu.

— Nopgymaelwb, Bblbpann! eno 6onbwoe! TonbKO M 3Haelb NPUKasbl
Aypaukue otaasatbl.. MHOro Tbl NOHMMaelwb!

— Por y Xptowmn.

— Ax, Xptowa! Hy n uauKarica co ceoum obumymkom!

— Mxek!

[KeK nepegpasHmn 3106HO:

— Mxkek! Oxek!

— MpaBunal — KpnkHyn Panbd. — Tbl Hapywaewb npasmnal

—Hy nuto?

Panb¢ B3an ceba B pyKu.
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— A TO, UTO, KPOME NPaBW/, y Hac HUuero Her."
W Korga pyliaTtca npasuia, HacTaeT BOT YTO:

Manbmbl POCAM Ha HaMbIBHOW MONOCE: U MHOTME MOKOJIEHUA MaJibM
NOBbLITATMBAAM M3 MNOYBbI KAaMELLKU, Npexae ne)kaswme B necke
apyroro bepera. Poa)kep HarHy/sca, NOAHAA KamMelleK M 3anyctun B
FeHpM, HO TaK, u4TOObl nNpomaxHyTbca. KameHb CMMBOIOM
CMECTMBLLUErocsi BpeMeHW NPOCBUCTEN B NATU ApAax oT FeHpu n ByxHyn
B BoAy. Pogkep Habpan ropcTky KamewKoB M cTan wWebipATb. Ho
BOKpYr MeHpW OCTaBasnoCb NPOCTPAHCTBO APAOB B 4eCATb ANAMETPOM,
Kyaa Poaep He gepsan mMeTuTb. 34eCb, HEBUAMMbIN, HO CTPOrUM,
BMUTA/l 3aMpeT npeXHeWn KU3HW. PebeHKa Ha KOPTOYKax oceHsana
3alWnTa  poauTenen, WKOAbl, NoAuMuenckux, 3akoHa. Poaxepa
VAEPXKMBANA 33 PYKY LMBUAM3ALMNA, KOTOPAA 3HAaTb O HEM He 3Hana n
pyu.wmaCb.14

* k%

Ob6wwecTBO, KOTOPOE NPU3HAET NPABO, COCTOMT U3, TAKNX CYLLECTB, HA KOTOPbIX
PacnpoCTPaHAOTCA He TOJIbKO 3aKOHbl FEHETUKMU, HE TONbKO OO6BEKTMBHbIE
npasuaa NpUpoabl; HO UKCO3AaHHbIE MU CaMUMK TIPaBUAA, AEUACTBYOLLME
MMEHHO KaK CTaHAQpTbl NOBeAeHUA AaHHbIX CyLLecTs, CNOoCObHbIX CMOTPETb
Ha 3TW MpaBuaa C BHYTPEHHEW TOYKWU BpeHMA, KaK Ha MPOCTO HaAeXHble
npescKkasaHuaA Toro, YTo ByseT ¢ HumMmK, €Civ OHU He ByayT NOBMHOBATLCA U
nonag@yT B PyKM OOMKHOCTHBIX nunL,. Bedkoe 06LECTBO TaKKe BKAOYAET TeX,
KoMy (MOTOMY, 4TO OHIW NMBQNPECTYNHUKKU, NMOO 6e33alMTHbIE XKepTBbl
cUCTeMbl) 3TW, NPaBOBbIE CTAHAAPTHI AO/KHbI ObITb HaBA3AHbI CUIOK WK
Yrpo30i CuAbl; MPaBua UMW BOCTIPUHUMAIOTCA KaK BCEro AWlb UCTOYHMK
BO3MOHOIo HaKasaHuA. COOTHOWEHME MeXAy 3TUMW ABYMS Tpynnamu
onpeaenseTca  MHOMECTBOM  pa3/nyHbiXx  ¢aktoposB. Ecam  cuctema
cnpasegAnBa U AeNCTBUTENIbHO 3ab60TUTCA O MKM3HEHHbIX MHTEpPecax Bcex, OT
Koro TpebyeT NOBMHOBEHWS,, OHA MOXET MOJYYUTb W  COXPAHATb
NPUBEPKEHHOCTb MNpaBuaam 6HO/bLIMHCTBA GO/bLIYID 4YacTb BPEMEHU M,
COOTBETCTBEHHO, ByaeT cTabunbHon. C Apyroi CTOPOHbLI, OHA MOXKeT ObITb
V3KOM W WUCKAOYaloWen CcUcTeMoW, LOeNCTBYIOLWEN B MHTepecax
OOMUWHMpPYIOLWEM Trpynnbl, W HenpepbiBHO CcTaHoBAWeWca Bce 6onee
penpeccuBHON M HecTabubHOM B CBA3WM C NAaTEHTHOM Yrpo30i coLManbHOro
B3pbiBa. Bbl moxeTe B n0boiN coumanbHOM rpynne HaWTu AelcTeylolme

By, Fonguyur. MNosenntens myx. Mockea: ACT, 2009. C. 54
Y Tam e, c. 36
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npasuna. MpaBo o6bluHO 06nadaeT NpM3HaKaMM YHWBEPCANIbHOCTU — OHO
pelaeT 3a4aun He TONbKO OTAEeNbHOM Y3KOW rpynmnbl, HO YHMBEpCa/bHble
3afaun, cToaume nepes obLLECTBOM — B NEPCNEKTUBE HaAnumMa B obLiecTee
MHOXECTBa Tpynn W MWHTepecoB. Mexay 3TMUMKM ABYMS KpPalHOCTAMM
HaXo4ATCA Pa3/IMYHbIE COYETAaHWUA 3TUX ABYX OTHOLIEHWI K NpaBsy, 4acTo U B
OLHOM M TOM ¥Ke YeNOBEKE.

PasmblilineHne 06 3TOM acneKkTe [en BbIABAAET OTPE3BAAIOLLYI0 UCTUHY: war
OT npocToro obliecTsa, rae NepBuYHbIe Npasuaa U 06A3aHHOCTU ABNAIOTCA
€QUHCTBEHHbIM CPEeACTBOM COLMa/IbHOTO KOHTPOJA, K MPaBoOBOMY MUpPY, C
ero LeHTpan30BaHHOM 3aKoHOAATeNbHOM cucTemon, cyaamu,
obULMaNbHBIMM AULAMU U CAHKUMAMU, NPUHOCUT NIOAAM BHYLUUTENbHbIE
npuobpeteHus, HO AocCTUraemble onpeaeneHHoW LlieHoi. MpuobpeteHus —
NpPMCNocobNsemocTb K M3MEHEHUsIM, TOYHOCTb M 3dEKTUBHOCTL —
rPaHAMO3HbI, LieHa — PUCK TOrO, YTO LIeHTPAAIM30BaHKanA BNaCTb MOXET TaKKe
yCnewHo MCnonb30BaThCA ANA YrHeTEHUA Tex, 6e3 Ubell NoAAep’KKU OHa
MOXKeT 060MTUCb, YTO He Obl1I0 BO3MOXKHbIM A 6osee RPOCTOro pexmnuma
NepBUMYHbIX NpaBua. PUCK 3aKnlo4yaeTcs, B OTKase OT MpasBa, OT ero
YHUBEpPCaNbHOCTH.

* % %

Yacto B NMTepaType MOXKHO -IOBCTPeYatb Cnopbl O COOTHOLIEHUW MpaBa U
mopanué MpaBo 4e/1KHO COOTBETCTBOBATL MOPa/IN, HO HE B KAKOM-TO AasIeKO
naoyulem OTHOWEHWUM, He), ObiTb AGAYMHEHHbIM MOpanu, He ObITb
NPOAMKTOBaHO 1 onpeAeneHo Mepanblo. Kaxapiii pas Tesmnc 0 COOTBETCTBUM
npasa mopaiu An60 WHOW HOPMATMBHOMN CUCTEME HYMKAAETCA B OYEHb
Cepbe3HOoI NPOBEpKe 1 TECTMPOBaHUIO. MHorue 13 NoAo6HbIX YyTBEPKAEHUI
NMbo He B COCTOSHUMW, MPOACHUTb CMbIC/, B KOTOPOM CBSI3b MEXKAY NPaBoM U
Mopanblo 0b6bABAAETES Heobxogumol; nnMbo, B pe3ynbTaTe aHanAM3a,
OKa3bIBaETCS, YTO OHWM 3HAYAT HEUYTO OAHOBPEMEHHO UCTUHHOE U BaXHOE, HO
npeacTaB/ieHMe 3TOro Kak HEOOXOAMMOW CBA3M MeXAy NPaBoOM U MOPasbio
TO/IbKO 3anyTbIBaeT AENO.
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Nekuyums |. CeeT U Tbma

Yacme 2. Mpaeo Kak Kynbmypa

MpaBo npeacTaBnseT coboi YyacTb bonee rpaHAMO3HON CUCTEMBI, KOTOPYIO
NPMHATO Ha3biBaTb Ky/AbTypoil. paBo CBA3AHO C APYrMMW 3/1EMEHTaMM
KynbTypbl. OHO npeacTasaneT coboit He TOABKO CUCTEMY HOPM, HO U CUCTEMY
UX WHTepnpeTaumn, obecneymBaloLyd NPUMEHEHNE HOPM, NoALepKaHue
npaBonopsgKka B LeNOM. WHTeprApeTauus HOpPM 3aBUCUT OT MHOMecCTBa
$aKTopoB M MpeanocbioK, KOTOPblE  COAEPHMAT, KyabTypa.h W KyabTypa
XPaHUT KaKue-To ypesBblyaifHO,BarKHble BeLiy, BarKHble ANA noanepKaHus
COCTOSIHMA YeNOoBeKa.

KynbTypa - 3TO ofHanM3 BaKHEMLIMX XaPAKTEPUCTUK CaMOro Yes0BEKa, B
LLe/IOM OHa CBA3@Ha C onpeaesieHNEM\COCTOAHWA YesI0BEKA B STOM MUpE, U, B
YaCcTHOCTM, OHa BAMAET HA CNoCOB6HOCTb YesoBeKa MoJb30BaTbCA CBOMMM
npaBamumMIcBo6040M.

Npes KyAbTYpPbl MOMKET. ObITh UCNO/Ib30BaHA B pPa3HbIX 061acTax 3HaHMA. U B
ntoboit 13 3TUX obnacTel\BpAL ik HAM YAACTCA HAWTU TOYHOE onpeaeneHue
KyAbTypbl. 3TO, YTBEPXKAEHWE CNpaBeasIMBO M OTHOCUTE/IbHO MPABOBOW
Ky/bType. MochenHAs, KOHEYHO, — 31eMeHT o0bwein KyabTypbl Kak
COBOKYMHOCTU CMOCOBOB YCTAaHOBNEHMA /IIOABMU XapaKTEPA OTHOLUEHWUIN K
camum cebe U K OENCTBUTENbHOCTM. Bnepsble C/0BO  «Ky/abTypa»
3aduKcupoBaHo B Tpyae Mapka KatoHa Crapuwero (234—149 r. go H.3) De
Agri Cultura (oK. 160 r. 40 H. 3.)". 3Ta KHWra MOCBALLEHA 3eMIEAENNI0 U
npeacTaBnseT cobon oAnH U3 CaMblX PaHHUX NAaMATHUKOB IaTUHCKOM NpPO3bl.
TpaktaT KaToHa — He npocto 06 0bpaboTke 3eman, Ho 06 ocobom yxoae 3a
noJjiem, 4To NPeAoaraeT He TO/IbKO BO3Ae/bIBaHWE, HO U 0coboe aylieBHOe
OTHOLLUEHME K Hel, 0cobblli xapaKkTep 3emneaennua. 3emnenenel, yxaxKmBas
3a 3eMJield, yxarKMBaeT 1 3a coboli, popmupyeT camoro cebs.

> M. Porci Catonis De Agri Cultura. Rerum Rusticarum Libri Tres, by M. T. Varro 2012
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B naTMHCKOM A3blKe C€NOBO “KynbTypa” WMMEET HECKOJIbKO 3HauYeHWi:
BO3A4e/blBaHWe, 06pabaTbiBaHMe, yX04, pa3BeAeHUe; 3eMefenne, CebCKkoe
X0381ACTBO; BOCNUTaHMe, o6pa3oBaHMe, pa3BUTUE; MOKNOHEHWE, NMOYUTaAHME.
PumnaHe ynotpebnsanm cnoBo “KynbTypa” € KakMM-HMbyab ob6bekTom B
pPOAUTENIbHOM MNafeKe, TO eCTb TOJIbKO B C/0BOCOYETAHMAX, O3HAYAOLLMX
COBEepLUEHCTBOBAHME, YyULLEHWE TOTO, C YeM .TO C/I0BO codeTanock: «culture
juries» — BblpaboTKa npaBun noBegeHus, «culture lingual» —
COBEpLUEHCTBOBAHME A3blka M T.4. Pumckuii opatop n ¢dunocod Mapk
Tynnnn UuuepoH (106-43 go H. 3.) B cBoux «TycKynaHckux becepax»
ynotpebun cnoBo KynbTypa B NepeHOCHOM 3HayeHuW, HaseaB ¢unocoduto
«KynbTypolt  gywm»  («cultura  animae»)'®:  uenosek, 3aHMMaloWMiicA
dunocoduen, obnagaeT KynbTypon ayxa u yma.

B cTaTyce caMoCTOATE/IbHOrO MOHATUA «KY/bTYPa» NoABWUIACh IMLb B TPYyAaX
HemeuKoro topucta U uctopmka Camyans TlypdpeHaopda (1632—1694). OH
ynoTpebun 3ToT TEPMMH MPUMEHUTEIBHO K «4esl0BERY WMCKYCCTBEHHOMYY,
BOCNUTAHHOMY B  obuwectBe, “B. NPOTMBOMOJNIOXHOCTL  4Yes0BEKY
HeobpasoBaHHOMY."

WU.T. Tepaep (1744—1803), dpakTnueckm 1 BBeBlMI B KoHLe 80-x rogos XVIII
BEKa B Hay4yHbli 06MX04 TEePMWH “KRYJIbTYpan,h NpAMO YKasan Ha ero
NAaTUHCKOE MPOUCXOMKAEHME W HA ero 3TMMOAOrMYECKYlo CBA3b CO C/10BOM
«3emnegenue».( B Bocbmol KHure \cBoero Tpyga «Waoeu K dunocodum
nucrtopum  venoseyectsa»,  (1784—1791) Tlepaep  oxapaKTepusoBan
«BOCMUTAHWE NueI0BeYEecKoro pogda» KaK «MNpoLecc M reHeTUYecKui, wu
oprauityeckuity. & WKynotypa AnA [epaepa — 3TO BCe ele pesynbtaT
Ype3BbIYAMHOrO YCWAMUA CO. NCTOPOHblI YeN0BEYECKOrO CyLlecTBa, OHa
npousseseHa, xotsa NepAep 3amedaeT, YTo OT4ACTU KybTypa “Hacnepyetcs”.

C cepeaunbl XIX) BeKka, € noasneHnem COLMOAOTMW,  LUMPOKO CTaau
MCNONb30BaTb TEPMMH  «KyAbTypa» Ans 0603HauyeHWs YHUBEPCANbHOIO
4YeN0BEYECKOro NOTEeHUMaNa, CBOMCTBOM MU NPUHAANEKHOCTbIO 0bLLecTBa.
[na F'eopra 3ummens, KyabTypa CBA3aHa C «BOCMUTAaHMEM UL, MOCPEACTBOM
BHELIHWX GOPM, KOTOopble bl KOHKPETU3MPOBaHbI B Xode nctopun.™. B XX
BeKe «KynbTypa» CTasla UeHTpPpa/ZibHbiIM NOHATUEM B aHTPONOIOTUMN,

1 UnuepoH Mapk Tyanauin. MNep. Facnapos M. TyckynaHckue 6ecegbl. Mocksa:
Punon-Knaccuk, 2017 r. C. 117
v Camyanb ¢oH Mydperaopd. O NPOUCXOKAEHUN U NPOrPecce HAYKU ecTeCTBEHHOIo
npasa. 3TMyeckaa mbicab 2017. T. 17. Ne 1. C. 136-149
18 lepaep WNoraHH Notopua. Uaev Kk punocodpum nctopum yenoseyectBa. MoCKBa:
Hayka, 1977.

leopr 3ummenb. U3bpaHHoe. Tom nepsbit. ®unocodus KyabTypbl. MocKksa:
KOpwuct, 1996. C. 348.



34

OXBaTbIBAOWMIA AMaNa30H Ye/10BEeYECKON U3HKU, KOTOPbIN He MOXeT 6biTh
OTHeCeH K reHeTMYecKoMy HacnefloBaHMUI0. B YaCTHOCTM, TEPMUH «KYAbTypa»
B aMepUKAHCKOM aHTPONoNOrMM MMeeT JABa 3HadyeHus: 1) 3BoaoLUS
yenoBeYecKknx cnocobHocTelt B 061acTu KnaccuduKauum U onbIToB paboThbl ¢
CMMBO/MIaMN, B OTHOLUEHUW KOTOPbIX AelcTBoBaTb Heobxoaumo 6bii1o
n3obpeTaTtenbHO U TBOPYECKKU, U 2) pa3anyHble cnocobbl, KOTOPbIMK MOAM,
XUBYLME B PasHbIX YacTax MUpa KNacCUPUUMpyoT U NpeacTaBaaoT CBOM
OMbIT, U TBOPYECKM PaboTatoT C HUM. 20

B HacToswee BpemsA Nod KyAbTypol MNOHMMAIOTCA TaK¥Ke pasandHble
dusmnyeckme aptedakTbl, CO3AaHHble OOLWECTBOM, €ro TaK HasbiBaemas
mMmaTepuanbHas KyabTypa W, HemaTepuasbHble aKTUBbl, TakMe Kak A3blK,
obbl4aM U T.A., KOTOpble ABAAIOTCA OCHOBHbLIMW *pedepeHTaMn TEPMUHA
"KynbTypa".

KynbTypa npousBoauT nopsfok. ITOT » NopALOK. mpeacTaBaseTr coboit
pe3ynbTaT TpyAa, Bblbopa, cornacOBaHWii, KOMMNPOMMUCEOB OTHOCUTENbHO
YacTHOCTEN U KOHCEHCYCa OTHOCUTEIbHO)BaXKHEMLEro U MPUHLUNUANABHOTO.
MocmoTpuTe BOKpYr ceba — Kaxkablii yBUAUT,.OAHO U TO e NOMELLEHME MO-
pa3sHoMy. HO 3TW pa3HOCTM' BCe-Taku He AaAyT BMAETb 3TO MOMeLleHMe
coBeplleHHO npou3BoabHO. Mosib PUKEP AaXKe), yTBepKaan, 4YTo Ccamo
NOHMUMaHWe 4YeNoBEKOMNCEDS BCEFOa ONOCPeAoBaHO) KY/bTYPOW, 3HaKamu,
CMMBONaMM 1 TEKETaMM 1 cOBMadaeT edMHTepnpeTauymeii.

B [pesHel . [peumn 6AUSKUMNK, TEPMUHY KynbTypa ABASAOCH  MOHATUE
«Nangens», KoTopas BblPaxKaia CYTBAKBHYTPEHHEN KyAbTypbl», WK, UHAYe
roBOPA, KKY/NbTypbl Aylun». Flalaena — 3To TakKe BOCNUTaHWE, HEOTAEIMMOE
oT paboThkl Haa coboit, 6T camoamcUMNAMHbI. HeckonbKo 61M3KO K aTOoMy
3HaYeHMIo CIOBO «0bpa3oBaHME», HO HEe KaK COObLLEeHNE 3HaHMIA, @ UMEHHO
KaKk nepepaya MYHOCTHOFO onbiTa. B ero ocHoBe — npuxog 4YesoBeKa K
camomy cebe, 4To ‘HE MpocTo. KynbTypa NOCTOAHHO YTO-TO HanNoMWHaeT
YyenoBeKy— HanoMuHaeT O camom Hem. BoT, K npumepy, cutyauma. Hekoe
CYLLECTBO C/yLUAeT CKa3KM O ApaKoHax. M OHWM, 3TU CKa3KM - 3aHATHblE U
CTpallHble. 3TU APaKOHbI - FAe-TO AaNeKOo, @ MOXKeT 6biTb M 6113KO - B WKady
WU NOoA KPOBaTbiO - HO OHW — ApyrMe, Yem camo 3TO CyL,ecTBO. A NoTom
BAPYr CYLLECTBO MOHMMAET, YTO OHO W eCTb - APAKOH. N 4To BCe, YTO OH A0
CUX NOp CAbIWan — 0 Hem caMoM. M cKasku 6bian NPo HEro, OH — WX rNaBHbIN
repon. 1 oHM BOpPYr OTKPLIBAIOTCA B KAaKOM-TO HOBOM 3HayeHuu. Uam BoT
Apyras ucropua - ob ypoaax unm Kpacasmuax. CHayana CyLLecTBo y3HaeT, 4YTo

% ManuHosckmit b. K. Hay4Haa Teopua KyabTypbl. — M., 1999.
> Nonb Pukep. KoHPAMKT nHTepnpeTaumn. MockBa: AKagemnyeckunin npoekT, 2008 r.
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YPOZbl NN KpacaBuLbl - CYLLLECTBYHOT, YTO YPOAbI - NPE3PEHHbI, @ KpacaBuLLbl
- HaobopoT, NoYnTaembl. M MWL NOTOM 3TO CYLLECTBO OAHAMKAbl OCO3HAET,
YTO OHO U ecCTb - YPOS4 WUAN KpacaBuua. M ogHO Aeno — c/bliwaTb UCTOPUN O
HWUX, @ Apyroe fefo — y4acTBOBaTb B OA4HOWM M3 TaKUX UCTOpPU. KynbTypa —
3TO He CaM PacCcKas, 3TO BCeraa M C/blWallyMii ero U HaxoaAwWwMmMii CBOe MecTo B
Hem. HaxoauTb cBOe MpPaBO M HaxoAuTb ceba B npaBe — OAHO M3 TaKUX
3aHATMI.  Unnm BOT ewe oauH npumep. KeH WMoHecko B "Hocopore"
npeactaBnsieT 4YesoBeK MO  MmeHM bBepaH:ke, KOTOpbliM  OcTaeTcA
€OVUHCTBEHHbIM YesloBeKOM Ha 3emse. OcTasnbHble floAM NpeBpaTUIMCL B
HocoporoB. W u4enoBeuyeckasa KpacoTa ywna oT awogeid. OHa cTana
HocOopoKbei. PoamMHa W Hauusa bBepaHKe NpeBpaTUANCL B HOCOPOXKbIO
POAMHY M HOCOPOMKbIO Hauuto. A BepaHyke NoYemy-To HOCOPOrom He CTa, U,
No-BUANUMOMY, CTaTb HE CMOMKET HUKOoraa... HoKaK e eMy onpeaenntb CBoe
cocTosaHue?

"He xouy ux cnblwaTtb. 3aTKHY cebe ylwuM ‘Batoi. (3aTbiKaeT ylum
BaTOW W, pasroBapuBaeT
cam c¢ cobolr, ctoa y
3epkana.) Ectb TONbKO
oAuH BbIXo4 - ybeauntb
X, HO B Yem ybeamTb? A
TAaKOro poga MyTauuw...
oHM  obpatumbl?  Kro
3HaeT, ob6paTumbl An
OHM? WM noTom, 3TO e
Kak noasur epakna, ato
Bbile momx cun. MNpexae

BCEro, A Toro ytobbl nx
ybeanTb, € HUMMU HYXKHO
BCTYNUTb BhMEPEroBopbl. A 4YTOObI pPasroBapmBaTb C HUMW, MHe
HY>KHO Hay4MTbCs UX A3bIKY. MM MM HYXKHO HayunTbCca Moemy. A Ha
KaKoM A3blke A roBopto? Kakoi y meHa A3bIK? OpaHLuy3ckuin, aoa?
KoHeyHo, 3To cumTaetca ppaHuUy3cKMM. A 4TO TaKoe ¢paHLy3CKUi
A3bIK? KOHEYHO, MOXHO ero HasBaTb ¢paHLy3CKUM, eCan YroaHo,
HUKTO HE MOXKET 3TOr0 OCMOPUTb, TOIbKO A OA4MH U TOBOPIO HA HEM.
A uTO 5 roBopto? MoHMMato n 5 cam cebs? A — cebs — NoHUMal0?
(MpeT Ha cepegMHy KOMHaTbl.) A 4TO, ec/iu, Kak cKasana [asw,
npasbl OHU? (Bo3BpalLaeTcs K 3epKany.) Yenosek He ypoasivB, He
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ypoaame! (CMOTpuUTCA B 3epKano, NPOBOAUT pyKoW no nuuy.) Kak
22

cTpaHHo! Ho Ha yTo e s noxoxK? Ha uto?".....
KynbTypa XxpaHuT obpas yenoseka. Oco3HaBaTb cebsa MOXKHO, Korga Tbl B
KANKOM COCTOAHMMU, UAM HAOBOPOT - Ha BepluMHe. HMKOrga He 3Haelwsb, B
KaKolM TOYKe 3TO MOXKeT HacTynuTb. Ho npaBo, KakK W  KyabTypa,
noATBep:KAAeT TBOE CYLLECTBOBAHME, YKa3biBaeT Ha Tebn, Kak Ha HEKUI daKT,
KaK Ha O4YeBMOHYIO AaHHOCTb. HeKoTopble, BNpo4yem, A0 OCO3HaHuA cebs
HUKOrga He goxogAaT. M 34ecb NpaBo M Ky/bTypa NpeaocTaBaseT UM KapT-
6naHW, obecneunBas OTHOWEHUE K HUM, KaK K Il04AM, CO CTOPOHbI APYrux
nogen.

Ha 3ape yenoseyecTBa NpaBo 6bI1I0 HEOTAENUMO €/IUTUKN U PESTUTUNO3HbIX

HOPpM, HO MW p[Oa*Xe U Toraa, Korga OHO OfT, €TCA OT HWUX, CTaHOBUTCA

aBTOHOMHOWM CMCTEMOﬁ, CBA3b MeXay HUM , MOCKOJIbKY BMeCTe OHU

npoAo/IXKatT COCTAaB/IATbL OA4HY CUCTEM

MpeKkpacHoe aHrnuiickoe m e XVII B apraHTioa U

6ne (ero MoXKHO yBUAETb

HTarpro3/1a»

WBbAMOTEKE  MpOEKTa
2

eHBepra®), yKpalleHHoe

tocTpaumammu  TtocTasa

Oope, OTKpblBaeTcA
‘ noptpetom camoro Pabne.
Pabne n306parkeH

npenapupyowmm nogen u

MX CTpacTU. ITO O4YeBUAHO

ONA Tex, KTo paccmaTpuBaeT

rpaBlopy, U NOTOMY U3aaHue

XVIl BeKa /AUWIEHO KaKux-

nmbo Haanucemn 7
Pabie 3a NUCbMEHHbIM CTO/I0M -

pa3bACHEHWUN noga

rpastopoii. Ho B XIX Beke, B

penpuHTHOM n3gaHuu,

BOCMPOM3BOAALLMM MEPBbIA NepeBos, POMaHa Ha aHMMUCKUI A3bIK, NOA

noptpetom Pabne penaetca Hagnucb — «Pabne npenapupyet OBLLECTBO u

nUWET CBOKD KHUTY». dTa Hagnucb noa FpaBIOpOﬁ 3ameyaTtesibHa MMEeHHO

2 NoHecko 3. Hocopor. Mocksa: TekcT, 2008. C. 26.
Gargantua and Pantagruel by Frangois Rabelais - Project Gutenberg
https://www.gutenberg.org/ebooks/1200
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TeM, 4YTO OHa Morsia noABUTbCA TonbKo B XIX Beke. Pabne He mor
npenapupoBaTh "obwectso" - B XVI 1 XVII BeKax HMKaKoro "obuiectsa" ele
He 6bln10. BblAn ntoAM U NX oTHOoLWEHMA. M npaBo ObII0 He «0bLWECTBEHHbIM»
AB/NIEHMEeM, HO — UYe/loBEYECKMM, T[NaBHbIM o0bpasom. WU KyabTypa
neperkmMBanacb, Npexae BCEro, Kak COBOKYMHOCTb MEPCOHaNbHbIX MPaKTUK.
Pabne cmesanca He Hag obLLECTBOM, @ HAZ, Ye/I0OBEYECKMMMU CYLLLECTBAMMU C UX
CTPaHHbIMM NOCTYNKamMuM 1 ewe 6onee CTPaHHbIMU MbICAAMMU.

MpaBo M3HAYaNbHO TaK)Ke CBA3AHO C OTAE/IbHbIM YE/I0BEKOM, U /IMLLb 3aTEM
pacnpocTpaHaeTcd Ha 4esnoBeyeckoe obuiectBo. Ectb ob6nactm B
COBPEMEHHOM MWpe, B KOTOPbIX MPaBO BCe elwe MNpeTeprneBaeT MyKM
poxaeHua. TaKoBO MexayHapogHoe nybivMyHoe npaBo, K npumepy. B
paMKax MeXAyHapoAHOro ny6/iMyHOro npasa f1paBo NpaB 4YenoBeKa, Kak
HWKaKoe apyroe, 6/M3KO OTAE/IbHOMY YeO0BEKY, M Hanbosiee OT3bIBUMBO Ha
obLee cocToAHUE KyAbTYpbl.

% kK

KynbTypa npeacraeT nepen Hamu Beerga Kak beckoHeuyHoe mHoroobpasue.
OHo 60Able NOX0XKa Ha CNOMKHbBIK, NOTOK,'MeM Ha HeKkune 3acTbiBwne Gopmbl.
MMeHHO B  cuTyauuu » MHOroobpasua mApoucxeaut  dopmMupoBaHMe
MHCTPYMEHTOB, "HOY-Xay M HaBblKOB B 0b6nacTu tOpuUCnpyaeHUMn, KoTopble
CTPEMATCA K TOMY, » UTOBbl, CTaTb @BTOHOMHbIMM MO OTHOLIEHWUIO K
onpeaeAeHHbIM hKYAbTYPHbIM  dopMaM, » Ecim 3To  npoucxoauT, npaso
0bpeTaeT yHMBEPCANbHbIN, h KOCMOMNONUTUYECKUI XapaKkTep aguadopsl,
BCTaeT Hag, KoHGAMKTamM, obperaeT cnocobHOCTb paspellaTb KOHGAUKTLI,
UMELLMMU. CBON WMCTOYHWK B KOHKYPUPYHOLLMX [AOKTPUHAX - STUYECKMX,
pennrnosHbix U eunocodckunx, obpallatowmxca K rnybokum Bonpocam o
KOHEYHOWN LeNn YEeNoBEeYEeCKOM »KM3HKU. [paBO COXpaHAEeT, 4acTo O4eHb
HeABHO, CBOK CBA3b C Ky/bTyYPHbIM TPOLECCOM, W ABASAETCA 4YacTblo
KY/IbTYpbl, HO NprMobpeTaeT NapagoKcasibHbIM XapakTep.

MapagoKcanbHOCTb MNpasBa u HpaBOBOVI KynbTypbl MOXXHO 3aMEeTUTb B
HECKOJIbKUX €ro NnpoABaeHNAX:

1. Bcakas oTgenbHan KyabTypa NpeacTaeT Kak yHUKasbHadA, obuian ke
Ky/bTypa — [OMCKPeTHa, B HeW COXPAHAITCA MNPOMEKYTKA MU
HECOOTBETCTBUA MeXAY OTAe/bHbIMU CyBKyNbTypamu. BmecTte ¢ Tem
KynbTypbl 0b6nagatoT nogobuem apyr apyra, 6onee Toro, OHW
OKa3blBalOTCA COBMECTMMbI, MeXAy HUMKU BO3MOMKEH ObmeH,
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BAUAHME, CUHTE3, AMANOor, TPaHCPOPMAUMU U KOHPAMKT, KOTOPbIN
TaKKe BbICTYNaeT Kak popma B3aMMOOTHOLLEHUS.

2. CuHTeTMYecKMe MoAenn KyabTypbl (@ Ky/nbTypa npaBa sBAsetcs
MMEHHO CUHTETUYECKOMN, YHMBEPCAZIbHOW MOZENbIO) OOHApYKMBatOT
y)Ke B camux cebe ANCKPEeTHOCTb, HEOAHOPOAHOCTb M HENpPECTaHHbIM
npouecc KOHOAMKTOB, PA3HOCTM MHTEpPNpeTaunin, MNOHUMaHKUS,
CMbIC/IOB, WHAMBUAYaNM3aumn. MoToMy TaKkue KynbTypbl AOJMKHbI
061azaTb HEO6XO4MMbBIMU UHCTPYMEHTAMM, KOTOPbIE NO3BONANN bl
CNPaBAATLCA C AMKPETHOCTbIO.

3. Ob6HapyxeHWe B Ky/nbType ee KOpHeW, cyabbbl, uUcTOpUM,
NPeemMcTBEHHOCTU,  COXPAHEHMA, COCEACTBYET C  MPOLLECCOM
TpaHCchOPMaUMKN U PEBOIOLUMOHHDBIX M3MEHEHUI, CKAaYKOB, KPUTUKH,
NepecmMoTpOoB, pPa3pbiBOB, HeNpeacKadyemocTy, HOBOro CUHTe3a.
KOpuin  JloTmaH HasbiBan Takoro! poAa npouecchbl «B3pPbIBOM
KYNbTYPbl», ONUCHIBAIOLLMM MNPOUECC ee pPa3BUTHUA.

MapagoKCcasbHOCTb Ky/bTypbl M MPABOBOWN Ky/bTypbl ‘M@XKeT nyraTb, HO
TakoBa UX NpuUpoaa, U ee HeobXoAMMO TMPUHUMATL BO BHUMAHKKE, KOraa Mbl
MMEeeM A0 C NPaBoM.

* % %

CerogHa ocoboe “BHMMAHUE YOENAeTCA COXPAaHEHUID  UCTOPUYECKUX
Ky/IbTYPHBIX UAEHTVUYHOCTEN a TaK¥Ke, YBAXKEHUIO K Ky/bType ApYrux ftoaei.
BmecTe c Tem, Yacto WMMEHHO KyNbTypHble OCHOBAaHWSA U Ky/bTypHble
NpeanoyYTeHMs CAy»KaT orpaHuueHuto npas. [lpasoBas cuctema, byayuu
YyacTbto 06LLE KynbTypbl, HAaXo4MUTCA B MOCTOAHHOM npouecce obecneyeHuns
COB6CTBEHHOTO CUHTE3a W YAeprKaHMA KayecTBa aamodopbl, HEUTPaANbHOCTM
no OTHOLLUEHUI K KoZam MHBIX cucTem, He BCE
roa ycnewHo un 3¢@PeKTUBHO, MOCKO/IbKY 31aCTUYHOCTb 06LWEen KyabTypbl
BAMAET Ha 3/1aCTMYHOCTb €e MpPaBOBOro cermeHTa. [paBo HaxoguTca C
KY/IbTYpO B C/IOXKHOM OTHOWeEHMU. OHO YKOPEHEHO B KY/bTYPHbIX
NpaKTUKax, KOTOpble OCTaloTCA BEe3AEeCYWMMMU, SABAAIOTCA MOCTOAHHbIM
MOTOKOM M3HM, HO TaKKe OHO NpuobpeTaeT CaMOCTOATE/IbHOE 3HaYeHue,
CTPEMUTCA K YHMBEPCA/IbHOMY XapaKTepy, HaxoAd 6anaHC B 3TOM MOTOKe,
TOYKM paBHOBECUSA. B noMCKe TaKOro paBHOBECUA YACTO anessIupyrT UMEHHO
K KYy/AbTypHbIM MpaKTMKam, W Toraa MnpaBo /IMWAETCA XapaKTepUCTUKK
HelTpanbHOCTU. K npumepy, TaKoBbl 3anpeTbl Ha npenogasaHue
onpeaeneHHoro fA3blka, BedylwMe K HapyweHWo npasB npeacTaBuTenei
uenoro coobuiectea. Takum o6pasom, Koraa NpaBUTENbCTBO 3anpeliaeT
npenofasaHue onNpeaeneHHOro A3blKa, B MOJb3y fA3blKa roCyAapCTBEHHOrO,
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WHTErpupYyloLWEero Haumio, TaKOM 3anpeT MOMKET HapywaTb KyabTypHble
npaBa COOTBETCTBYIOWErO A3bIKOBOTO  COOBWECTBA, HO  MOJIHOCTbIO
COOTBETCTBOBATb  WMHbIM  KY/IbTYPHbIM  YCTaHOBKaM. KOpnanuyeckne
orpaHuyeHus, byab TO 3anpeT Ha MCCNeAOBaHWA CTBOJIOBLIX KAETOK WMAM
3anpeT Ha pasmelleHne B WMHTepHETe MHEHUM, KPUTMUYHBLIX K MNOJUTUKE
NpPaBUTENbCTBA, - YaCTO 0OOCHOBBIBAIOTCA CCbIIKOW Ha Ky/IbTYPHbIE Tpaanumm
WU  PEeNUrnosHble NpPaKTUKK. [paBa JKEeHWWH He MNpW3HaBaluCb WX
NPOTUBHMKAMWN TaK¥Ke CO CCbI/IKAMU Ha «TPaauMUMOHHble LeHHocTu». Ho
BMECTE C TEM, OHM e BbICTYNa/IM NPOTUB TAKUX KTPAANLMOHHbBIX LEHHOCTEN»
Kak BeHAeTTa (YOMMACTBO M3 YECTU) UNU KEHCKoe obpesaHune. X KpUTUKM,
KOHEYHO e, 0bpallaloTca K aprymeHTamM Ky/lbTYpPHOM YyBCTBMTE/NIbHOCTU U
TEPMMMOCTb K KYyJAbTYPHbIM Pasanuuam. YneHbl 3THUYECKUX, PENUTMO3HbIX
rpynn van nNpeacTaBUTENU KOPEeHHbIX HapoaoB 06biuHO TpebytoT ana cebs
KYNIbTYPHbIX NPUBUAETMIA U UCKNIOYEHMI B OPUAUYECKMX UNN NONUTUYECKUX
HOopMmax B iMbepasbHbIX rocyAapCcTBax.«BblAatOWMECH UHTENIEKTYA/IbHbIE U
pPennrMosHble NMAEpbl YacTo AatoT 6AarocioBeHNE TOW AN MHOM NOAUTUKE
M couMaNbHbIM HOPMaM, BbICTyNas OT MMEHM CBOEM KyabTypbl. YacTo Takoe
6narocnoBeHne KpaliHe u3bupatesbHO U HOKYCUPYeTCA HA OQRPeLEeNEeHHbIX
acnekrax.

Takoro poga cuTyaumu MO3BOAAIOT MOHATb, YTO Mbl MMEEM AOEN0 He C
3aCTbIBLWIMMMK pOpMamMm, aic ABNEHUAMM,AOTOKOM M NpoL.eccom, Tpebytowmx
aKTMBHbIX AEWCTBUI C Halleid CTOPOHbl — A1 NOHUMaHMA U NOAAEPKAHUA
npasonopsaKa.

* %k %

MpaBo MmeeT CBOEN LieNblo 3PPEKTUBHYIO M aAeKBaTHYIO 3aLLUTY OTAENbHbIX
vy, obuwero nopagkat OHo pelwaeT, B YaCTHOCTM, BOMPOChI:

= [0CTyNa K 3aKOHaM U rocyapCTBEHHbIM YUpeXAeHUAM;

= 0CcBOBOXKAEHUA OT lOpUAMYECKUX 06A3aTeNbCTB Ha OCHOBaHUAX
CYXOEHWIA coBECTY;

=  CnpaBeaanBOro paspeweHns KOHGNUKTOB, WMeWMX CBOWM
WUCTOYHMK B PasHbIX ITUYECKUX, PEAUTMO3HBIX U dunocodckmne
MMPOBO33PEHUSAX;

= onpaBgaHvMe MHAMBMAAQ 33 HapylleHMe 3aKoHa B  C/ydae
HEenpoOM3BOILHOIO NPABOHAPYLLEHUS.
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B npecnenoBaHMuM Takoro poAa Lenel npaBo B3aMMoAencTByeT C LWWMPOKUMU
obnactamm 3TUKK, UEHHOCTEN, YOEXAEHWUMN, Tpaauumuii, YCTOABLUMXCS
YCTaHOBOK. B noBcegHeBHOM npolecce NPUHATUA pelleHUiA U BbipaboTKu
HOPM Mbl MOCTOAHHO CTa/IkKMBaeMcA C  AMAEMMaMW, C KaxkyWwumucs
HecornacyrlWmMmMMCca nepcnekTMBamMmmM W KOHKYPUPYIOWUMWU  LeHHOCTAMM.
KynbTypHble pasninumMa MOTYT Ka3aTbCA HEnpeoao/IMMbIMU MPEnATCTBUAMM.
Mpo6nembl pazHoob6pasnsa, HageKHOCTU, 06 BEKTUBHOCTK, CNPaBeA/IMBOCTU U
OaXe CamMoli BO3MOXHOCTU CY}KAEHWI, CTaHOBATCA elle 6onee oCTpbIMU U
CNOXHbIMK, KOrAa MUpP CXKMMaeTcs, npoBoAMT B COMNPUKOCHOBEHWE
co0bLIeCcTBa U KY/IbTYpbl, paHee He BCTpeyasLluneca Apyr C APYrom.

B 1990-e rogbl C HapacTaHMem Trnob6anvMsaumMmM CTaaM  ABCTBEHHO
obHapyXuBaTbC Npobaembl, CBA3aHHblE C HEKPUTUYECKMM YCBOEHMEM
pacnpocTpaHeHMM onpegeneHHbiX MNPaBOBbIX M MNOAUTUMYECKUX OpM,
CchOpPMUPOBABLLMXCA B UHbIX KYNbTYPHbIX CUTYaumaxaXopollo paboTatowme B
ofHOM o0buiecTBe HOpMbl M NpakTUKKM nepecTaloT paboTaTb B ApPYrom
KY/NIbTYPHOM KOHTEKCTe. B 3TOT mepuos ctanu noABnATbEA MCCefoBaHMA,
NOCBALWEHHbIE, HANPUMEP, MeHeaKepUaibHbIMMPAKTUKAM U TPYAHOCTAM UX
nepeHoca B ApYrylo Ky/lbTYpHyio 1 6usHet cpeay.” Torga ke BbIXOAUT
3HAaMeHUTbIN Tpysn noa pefakuuMeln, XaHImUHETOHa — «KyabTypa umeet
3HaueHue».

Hago 3ameTuTth, uUTOo pasamuvsa B4 KynAbType » -  TPYAHOCTM B  UX
B3aMMOZENCTBUK, ‘HO, HEe MAperpagbl.. M 34ecb HET HUKaKUX NpUYUH OAA
NPUHMXEHNA 1BHaYeHUA BHYTPEHHUX PA3ANYNA BO B3rNagax U Ky/abTypHbIX
LEHHOCTAX AarKe MeKay 4YieHamu ogHoro coobuiectsa. Takoe NOHUNKeHWe
BCeraa . 03Hayano 6bl, M ObfpaHWYeHMEe BO3MOMKHOCTEW [ANA CuMHTe3a
yHUBepCcabHbIX Npasui, B nt0b60M Cyyae, MCKYCCTBEHHO CHUMKaA 3HaYeHue
pasnuuuii, Mbl)a006bEMCA He CcuUHTE3a — BCerda OPraHUM4YHoOro, - HO
MeXaHWYeCcKoro eAUHCTBA, CTpaHHOMN rMbpuaHoi popmbl.

* %k ¥

Takum o06pas3om, Mbl MOXKeM 334aTbCA TaKMM BOMpPOCaM, Kak ABAAeTCA u
MpaBo ABAeHMEM, KOTOpOe WMeeT CUHTETUYECKUWN, YHUBEPCA/bHbIN
XapaKkTtep? 3ToMy BOMpocy nocealleHa obwmpHaa nutepaTtypa, obpasyoLLyto

4 Hammer, M. and Champy, J.A. Reengineering the corporation. A manifesto for
busi-ness revolution, Harper Business Books, New York. 1993

XaHTuHrTtoH C. KynbTypa wumeeT 3HayeHue. Kakmm obpasom LLeHHOCTU
cnocobcTByOT 06LLecTBEHHOMY nporpeccy MocKoBCKaa LWKoNa MNOANTUYECKUX
nccnenosaHuin, 2002.
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OMCKYCCUIO, MPOAO/IKAIOLLYIOCA BEKAMU, MHOTMMU MOKONEHUAMU Atogen. B
XX Beke, XK. Pon3,26 OKa3aBLIMA OFPOMHOE BAUSHWE Ha TO, KaK 3TOT BeK
npeacrasnan ceba m Kak chopmupoBanca, co3gan M MCNONb30OBAN
KOHLenumio «nepeKpbIBatoLWero KOHceHcyca»®/, OMpaBAbIBaloLLYHO
onpeaeneHHoe MpaBo KaK  MEXKYNbTypHO 060CHOBaHHOe. Pons
O06HapyKMBaa OAHO M TO e NPaBo (K NpUmepy, NPaBO Ha 3aLLUTY }KU3HU) BO
MHOKeCTBE MPaBOBbIX CUCTEM, U AeNan BblBO4 06 WX corfacum B AaHHOM
Bonpoce. Yapnb3 Teiinop®® BbicTynaeT B NoAfepsKy npaBaonofo6HOCTM
OCYLLECTBNEHUA «HENpPeaBUAEHHOIO KOHCEHCYCa» 06 onpegeneHHbIX NpaBax
"MexKay PasMYHbIMU AYXOBHbIMW / KYAbTYPHbIMW TPAZULMAMM, TAaKUMU Kak
XPUCTMAHCTBO U I5y,u,;|,v|3M.29 Ho v Pons, n Taltnop pasnnyaioT NoAUTUYECKUI
N KYJbTYPHbIA KOHCEHCYC. YAaeTcA AM UM NPeeaoneTb pPasHULY MeXay
NO/IMTUYECKUMM U KYNbTYPHbIMW  KOHCeAcycammn?  [1eicTBUTENbHO,
NOJIMTUYECKUI KOHCEHCYC MEXAY CyBEPEHHBIMW FOCyAapcTBamm CyLLecTByeT
B nepuwog nocne BTopon mupoBoiiMBOMHbI. HO, ¢yHKUMOHMpPYET AU
KYNbTYPHbIA  KOHCEHCYC NOoA06HO4 MOAUTUYECKOMY? OueBnpgHO, uTO
NOSIMTUYECKUIA KOHCEHCYC He BNEYET 33 COo60M rnobHanbHOro KynbTypHOro
KOHCeHcyca WmeHHO nosToMy TakK Ba¥HO YUYMTbIBaTb . @COBEHHOCTM
KY/NbTYPHOrO npouecca.

Mocne BTopoit mMpoBOM BOMHbI BCe DOJiblle KyAbTYPHbLIX aHTPOMOAOIOB U
COUMO/IOrOB Hauyafin APUXOAMTL K BbIBOHAAM, YT0 Nt0boe 3HaHWE, KoTopoe
OHM MOrAn Bbl MOAYYMTb IPU M3YYEHUWN M30MPOBAHHOTO 06pasa KM3HU
MasibiX MAEeMEH, He MPO/IMBAET CBET Ha, COLMANbHYIO KM3Hb B OCTa/bHOM
yactn mnpa. Mupam Ky/bTypa pa3BUBAIOTCS BO B3aMMoAeNCcTBMU. B 6onbluom
Mupe BbicTpoe pa3BuUTKe U FIebannsalma co3gasaim HoBble GopMbl U HOBblE
OTHOLUEHUS, KOTOPbIE  BK/OYA/IW, B KOHLLE KOHLOB B cebs M 3T Masnble
naemeHa. ARTPOMNOJIOrA \Hayanu Wu3y4aTb JAMHAMMYECKME coLManbHble
M3MEHEHMA BHYTPU TaKUX COOOLECTB M BO3HMKalowMe rnobanbHbie U
rmopugHole GopMbl 3KM3HM B yCioBUAX BCe Bonee CNOXKHOM opraHuM3aumm
Mupa. OHM NPUWAK K BbIBOAY, YTO OFPaAHWYEHHOW KyAbTypbl, BUAUMO,
NpoCTO He cyUJ,eCTByeT.3° Jarke PobuH3oH Kpy3o cosgasan v nposouupoBan
KYNbTYpHOE B3auMoeicTBue Ha cBoem HeobUTaemom OCTpOBe.

CWHTEe3 npaBa Npu KyNbTYPHOM B3aMMOZENCTBMM He caeayeT nyTaTb C UHOM
cuTyaumei — Ky/JbTYpHOrO AOMWUHWUPOBaHUA. [JOMUHUPYHOLWME CUAbl B

*® pon3 XK. Teopua cnpasegnmeocTn. HoBocmbupck, usa-so HIY, 1995.

* pons LK. Teopusa cnpasegnnsoctn. Mocksa, JIKM, 2010.

8 [. Oedo. NpukntoyeHns PobnHsoHa Kpyso. C3K30, 2019 .

? Teinop Yapnb3 CekynapHbii BeK. [MepeBoaunk: BacunbeB Anekcenr, Konkep
NeoHua, lykbaHoB AHgpein. UspaTenbctBo: BBU, 2017 r.

30 Cowan, J., Dembour, M-B., and Wilson, R. (eds) Culture and Rights, Cambridge
University Press, 2001. C.27
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obllecTBe Bcerga CTPEeMATCA YCTaHOBUTb M YBEKOBEYUTb onpedesieHHble
Habopbl LeHHOCTEN, CMbIC/IOB M CTaHAAPTOB (Hanpumep, XpUCTUaHCKNe uUan
KOHOYLMAHCKME  LEHHOCTM, WM LUEHHOCTM  KOMMYHMUCTUYECKue),
nponaraHAaMpyemble yepes coumanbHble U NOANTUYECKME cucTeMbl. KOHeYHo,
Ka)kgoe 4enoBeyeckoe o06LWECTBO MMeeT CBOO Gopmy, CBOM COBCTBEHHbIe
LUefM M CMbIC/bl, Bblpaxkas MX B CBOWMX WHCTUTYTAxX, MCKYCCTBE, CUCTEME
obpa3oBaHua. Pa3BnTue obLuecTBa — 3TO 06HapYKeHWe Takoro poaa obLmx,
KOMMYHUTapPHbIX 3Ha4YeHWA W HanpasneHui. Ho o6LliecTBO 4valle Bcero
pacnosiaraeT Hapsay C HEKOTOPbIMM OBLMMM HOPMaMM, CO34aHHbIMU ONA
YHUBEPCaNbHOrO NPUMEHEHNA N 0COBEHHbIMW, NAPTUKYAAPHBIMU HOPMaMM,
CBOMCTBEHHbIMKW Wb emy. Kakmmm 6bl cTabBuAbHbBIMU HU BbIAM  HOPMBbI,
OHM OTKPbITbI K U3BMEHEHMAM B NepCrneKkTUBe HeomnpeaeneHHoro byayuero, a
TaKe noj BO34eNCTBMEM OTAe/lbHbIX Y1eHOB 06LliecTBa, MLIYLMX CBOW
MHTepec B NpoLecce NPUMEHEHM HOPM U AOTOMY, CKIOHHbIX K MHHOBALMAM
n TpaHcoopmaumuam. CryyaeTca TakKe APOLLecc, KOFAa CMbIC/I U OCHOBAHMA
HOPMbI YTPa4MBaIOTCA, XOTA OHa MOXET NpPoAo/KaTb AENCTBOBATb, Bbi3biBad
MHTEepeCHble NPOLLeCChl HAaXoXAeHUA HOBOro OCHoBaHMA AMBO obpasoBaHMA
TabyMpPOBaHHOTO 419 O6bECHEHWA BOCMPOM3BOACTBA.” UHAMBMAYaNM3aLMA
NpaBoOnNpUMEHEHNs, WHTeprnpeTauus npasa, OcCnapuBaHWME M WHHOBALUK
BblpacTaloT M3 pa3Hoobpa3HOro, OMbITa pPa3/IMYHbIX 4YieHoB obliectBa ©
coobulecTB.  ITO _GAOXKHbIN NpoLecc, fpPeaycMaTpuUBaloWmMn MeaaeHHoe
n3meHeHve Gopm, Lieneit, EmMbICNOB = Ha NPaKTUKe U B Teopun. B pesynbTaTte
TAaKoro Ky/bTypHOro, npouecca Heusbe)KHO BO3HWMKAOT HOBblE CMbIC/bI,
OVNPEKTUBbLmn YOEKAEHUSAS HOPMbl; OHKM BO3AEWCTBYIOT Ha  Ky/AbTypy,
AVBepPCUPNUMPYIOTIM TPAHCHOPMUPYIOT. ee.

O6LWwecTBOWM Ky/AbTypa PaCTyT, HO,OCHOBHOE MECTO, B KOTOPOM 3TOT npoLecc
NPOUCXOAMUT, = OTAEe/bHbIW YenosBeyeckmii ym. KynbTypa - 3To 1 npouecc ee
CTQHOB/IEHUA, AUCKYCCUA, U ee NPoAyKTbl. [IPpoAyKTbl KyNbTypbl NO-PasHOMY
OTpakaloTcas B yMax.toaei.. [arke B CAMOW TPaAMUMOHHOMN KynbType
HA/IMYECTBYIOT MOMEHTbI ee TpaHchOopMaUMM M UIMEHEHUA, U B CAMOM
OVNHAMWYHOW KynbType ecTb 06s1acTM cTabuabHOCTM M Tpaguumu; camole
CNJ/I0YEHHble KyNbTypbl AEMOHCTPUPYIOT MHoroobpasue n
anoddepeHumaymio, camble  pa3HoobpasHble  cogeprkat B cebe
XapPaKTEPUCTUKM LENOCTHOCTM.

KynbTypa npeactaeT Kak noTok. KyabTypa HWMKOrga He COCTOMT AUlWb U3
He4aBHO MONYYEHHbIX MAEN, 3HAHWUMA M NPeacTaBAeHUN, B HEW y4acTBYIOT
MHOTMe NnokoneHua noaei. Tak, B NpaBe NpaB Ye/10BeKa Mbl BMOHE MOXKEM
cumTatbca c Apuctotenem, Mouceem uan  KaHTOM, MOSHOLEHHO MU

1 o
B KayecTBe npuvmepa TakoW HOPMbl MOXHO YKas3aTb npegnucaHve «He Bapwm
KO3/1eHKa B MOJIOKe ero matepu». Ucx. 34:26; cp. 23:19; Brop. 14:21
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NJ0AO0TBOPHO NPUHUMAIOLLMMM YYacTMe B CAaMbIX COBPEMEHHbIX AUCKYCCUAX.
BHOBb BO3HMKAOWME UAEN NUWDb MOAYEPKMBAIOT TEKYYECTb Ky/bTypbl, ee
NMoTOKoBYylO  npupoay. Kakme BbIBOAbI Mbl  MOXeM  genatb W3
NPOTUBOPEUMBBIX aHTPOMNONOIMYECKMUX HAXOA0K, OTKPbIBAIOLLMX BHYTPEHHOHO
HEeOAHOPOAHOCTb, COBMNAAEHMA, CXOACTBA W M3MEHEHUA B Ky/bTypHble
NPaKTUKax pas/iMyHbIX 0bWMH? Kakue nocneactsma aTM pesynbTaTbl UMeOT
ONA  HaWuWX NpuBbIYEK MNPeACTaBAATb  KyAbTypbl KaK OAHOPOAHbLIE,
HecoMsamepumble M cTaTuyeckme?  Ky/ibTypa OKa3blBAETCA WCTOPUYECKM
npounsseseHHON, rNobafbHO B3aMMOCBA3AHHOM, BHYTPEHHE OCNAapMBAEMOM U
0603Ha4YaemMon rpaHNULAMM HEOAHO3HAYHbIX MPAKTUK NOALEPNKAHMA CBOEN
NAEHTUYHOCTH.

KynbTypa 6onblue BCero MmeeT 3HayeHWe TaM, TAe OHa BOM/OLlLEHa B
noBceAHEBHbIE MPAKTUKW, BblpaXKeHa B MHCETUTyTax, o6blyaax M HoOpmax.
OcobeHHO BblpasnUTeNbHO KyNbTypa ABAAET CebA B LIKOMAX U YHUBEpCUTETaX,
cocpefoToYeHHbIX Ha nepedadye 3HaHWIA U TPaAuUUWA, a TaKKe B
MaKCMMabHOM cTeneHn NponssoaAlUX MHHOBALMMN.

*k %k *k

MNpasoBasa Tpaguuma EBpORbI ¢ camero HayananCTpeMmniacb 04HOBPEMEHHO
paspewnTb ABe Mpobiembl: yHMBEPCANIM3IMA U PENATMBM3MA. MMEHHO 3Tn
Hayana oT4yacTU AOENAIOT ATY..KY/NbTypPy\CNocobHOW K B3aMMOAEWNCTBUIO U
cobcTBeAHOMY. Pa3BuTUIO. CeroAHAKOMAapaTUBUCTMKA BHECNA OMPOMHbIN
BKNaf, B KPUTUYECKOEIOCMbBICAEHWE AAHHBIX BOMPOCOB, OHA *Ke NO3BOSET MNOo-
HOBOMY ‘B3F/IAHYTb Ha CaMy €BPOIMENCKYI0 NPABOBYIO KY/bTYPY U OLEHUTb Te
npoLecchl, KOTOpble MPOUCXOAAT BHYTPU Hee B pasHble 3MOXM, a TaKkKe
ONHAMUKY  OTHOLUEHMI| MeXAy OTAE/IbHbIMM  COCTaBAAOWMMM  ITOMU
Ky/nbTypbl. HO KakuUm©6pasom MOXKHO MAEHTMOUUMPOBATL €BPONENCKYLO
NPaBoOBYIO  KyNbTypy? KakvMe npefenibl BHYTPEHHero pasHoobpasus
AOMYCTUMbl  ANAa Hee? KaKoBbl MexaHM3Mbl PacnpoCTPaHeHUA TaKoMu
KY/IbTYPbI? U KAKMM 06pa3om OCYLLLECTBAAETCA ee MHTeprnpeTaumns?

OZHMM U3 CambIX BayKHbIX BbI3OBOB NOCAEAHEro BPEMEHU AN eBPONenCcKoM
Tpaauummn ctan penatmemam. OH  BbI3blBAeT YraybAAioLLeecs 4yBCTBO
OTHOCUTENBbHOCTM /Il0BbLIX CTOPOH W 3/1€MEHTOB COLUMANbHOM KU3HU U
KynbTypbl. O6 OTHOCUTENbHOCTM COLMANbHOMO MUpPaA FOBOPUA MApPKCU3M,
YTBEPKAABLWNIA, YTO MCTMHA 3aBMCUT OT KJ/IAaCCOBOM MPUHALNEKHOCTU
cybbeKkTa, B CW/ly Yero CyLLeCcTBYIOT MNpOJieTapcKas WCTMHA WM UCTUHA
ByprKyasHasa, U Mx HMYero He obbeguHaeT. PpeliaMsm NepeHoCUT 3Ty Ke
cxemy B 061acTb MCUMXONOTMW, B KOTOPOM CBA3bIBAET MAEM M MOCTYMNKU
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yesnioBeKa co cdepoii beccosHaTeNbHbIX KenaHuin. cTHa geTepmMuHupyeTcs
TEKYLLMM NCUXONI0TUYECKUM COCTOSIHUEM. Takue BO33peHUA
BOCMPOU3BOAATCA U B HEBPO/IOTUK, U B BMOXMMUK, NpeacTaBAAoLME AEN U
LLEHHOCTM KaK NPOAYKTbl XUMUYECKUX UAN GU3NYECKMX NPOLLECCOB.

B uesom Ke Hayka M MAeu B MepcrnekTuBe pPensTUBUM3Ma — 3TO TOJIbKO
cpeactea B 6opbbe 3a Bnactb. BHe 6Gopbbbl 3a BnacTb He CyllecTByeT
006beKTMBHbIX ¢aKkToB. OOBEKTMBHOCTM He CyLLECTBYEeT, Ha ee MecTe
HaxoguTcA wHTepec. [utep E.eprep32 npuBOAUT NpPUMEpP: YYeHbIi-
OPUEHTANINCT YTBEPKAAET, YTO 3HaeT obuwecTBo BamkHero Boctoka, HO Ha
CaMOM Zie/ie ero 3HaHMe — 3TO TO/IbKO MHCTPYMeHT B 6opb6e 3a Bnactb.> Mpu
N3MEHEHUW MHTEpeca, MEHAETCA U COOTBETCTBYIOWAA UAEAHAnA KOHCTPYKLMA.
KoHe4Ho, TakoM NoAxo4 OTMEHAET BO3MOXKHOCTH UCTMHbI MO CYLLEeCTBY.

OpHako, penAaTMBM3M OTCTYMaeT nepeaintom GpaKkTos. Mctopusa coxpaHuna
becegy mexay enuckonom bepknndu aoktopom [IKOHCOHOM, B KOTOPOIM
€rnncKon pasBMBan COJIMMNCUYECKYIO TEOPWUIO, OCHOBAHHYK Ha abCcoNMOTHOM
COMHEHUM, U YTBEPXKAOAA, MTO HeT HUKaKOro crnocoba  OmpoBepPrHyTb
YTBEPKAEHME, YTO BHELLHWA MUP,LABAAETCA UL NAOAOM BOOBpaxeHus.>
Becesa Mmena mecTo B TO BpEMS, Koraa oba OHW, Nporyaneanucb. M Toraa
OOKTOP [KOHCOH MNHyJA, eXKalWMn Ha A0POFe KaMeHb U KPUKHYA: "Takum

obpasom onposgprato 370 yreepKaennel”

CylecTBytoT,TaKkKe cowuanbHBle, GpaKTbl) KOTOpble ABASIOTCA OYEBUAHbLIMM.
Mutepd Beprep “nuweT: “«OAHUM U3ndYHAAMEHTANbHbIX YTBEPXKAEHUN B
pa3BUTUK, COLMONOTMMObINA PeKOMeHAaLMA IMuna [iopKrelima o Tom, 4To
Heob6XxoAMMOD, "TpaKToBaTh CoLMabHble baKTbl Kak Bewm".” A yTo Takoe
Belb? To, YTONCONPOTUBASIETCA HALUMM MKENaHWUAM, YTO AMKTYET Ham, BHe
3aBMCMMOCTM OT TOFO, HPABUTCA HaM 3TO UM HET. ITO KayecTBO ObITMA BeLLM
OTHOCUTCA U KO BCEM QYHKLMOHMPYIOLWMM MHCTUTYTaM, HauMHasA C A3bIKa.
TakMm 06pasom, 4YenoBeK, U3yyaloWUiA MHOCTPAHHbLIA A3bIK HE MOXKeT
YKaN0BaTbCA, YTO €r0 FPAaMMATMKa HEeIOTMYHA, YTO NPOM3HOLEHNE Heyao6HO,
W TaK ganee. YUnTenb A3blka MOXKET OTBETUTL: "K MoeMy coXKaneHuto, Ho 31O
rpammaTiKa M NPOU3HOLLEHWE AAHHOTO A3bIKa, U /yULLe WX Bbly4nUTb, EC/IU Tbl
xoyelwb, 4Tobbl TEbA noHMmanu". Mbl 3Haem, YTO A3bIK, a TaKKe gpyrue
YUYPEKAEHUA, MOTYT MEHATLCA, U MHOTAA — YMbIW/AEHHO. Ho Ao Tex nop, Kak
WMHCTUTYTbl NPOYHO BXOAAT B OBLLECTBO, WX CYLLECTBOBaHME onpeaendeT 3Ta

%2 peter Berger Anton Zijderveld. Pochwata watpliwosci Jak mie¢ przekonania i nie
staé sie fanatykiem. Warszawa: Vis-a-vis / Etiuda, 2014.
2n. Beprep nmeert B Buay Canga, HEOMapPKCUCTA, HANUCABLUETO KHUTY
** Bennett J. Locke, Berkeley, Hume: central themes. Oxford, 1971.
35
Uwnt. C. 55.
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0cobeHHOCTb. Bo3bmuTe npaso. /Itobon YenoBEK MOXKET BbIPa3nUTb MHEHWE,
YTO OHO HENOMMYHO, HEACHO, HEMOPAIbHO. M IOPUCT MOMKET OTBETUTb, TaKKe
KaK M y4uTenb rpammaTukun: "MHe o4YeHb *Kaib, HO, HPAaBUTCA Bam 3TO UM

HeT, HO MMEHHO 3TOT 3aKOH OTHOCUTCA K BalLeMy KOHKPETHOMY cyyato."*®

* k¥

KynbTypa, BKAKOYAA NPaBOBYHO Ky/bTypy, HE BbIBOAUTCA OAHO3HAYHO W3
NUCTOPUYECKOTO npouecca, KaK HeKoTopas OeTepMUHMPOBAHHAA
HeusameHHocTb. MHaye — Kak morna 6bl MNcantupb [JaBuaa 4mMTaThca Ha
NPOTAXKEHUN ThICAYENETUN KaXKAbIM YENOBEKOM, KaK IMYHAA KHUIA, U Kak Obl
Mbl BOOOLWE MOHUMANN CTUXW, COMHEHUSA U CTPafdaHMA APYrnx YeNoBEKOB?
OaHa M3 cambix TNYOOKUX KHUT O Ky/bType,HanucaHHbiXx B XX Beke,
npuHagnexut 0. JlotmaHy. OHa o3arnasneda — «KynbTypa u B3pb|B»37.
B3pbIB — 3TO CyLWECTBEHHbIN NPU3HAK KynbTYpPbl. M OH Bcerga NnpoucxoauT Kak
6yato 6bl M3 NycTOTbl, M3 HMYTOL HUKOrAa HE, CBOAUTCA /Wb K
npeawecreyowmm emy snemeHTam. WCTOPUMKM C KarkabiM rogom mMoryT
OTKPbIBaTb 4YTO-TO HOBOE O FOTMKE W MpeaLecTBOBaBLUMX €M 3MOXax, HO
noyemy WMMEHHO MNOABUAACKERTOTUKA — "HUKTO He B COCTOAHMW TOJNKOM
06BbACHUTL. MoXem N1 Mbl. CAPOrHO3MPOBATL C/EAYIOWYIO KYNbTYPHYLO
anoxy? MyTu, no KoTopbim ByaeT\cneaAoBaTb NPaBo? ITO NOXOXKE Ha Urpy Ha
dopeKkc — HUKTOHEe '3HaeT, KAKOBbl CTABKW Oyayr 3aBTpa M Aarke B
cneayowyo CEKyHAy, HO\ 3aTemM, «KOF4a 3TWU PCTaBKU MNOABAAKOTCA, W
oTobparkatoTcs B KPAaeMBoM rpaduke, BO3HUKAET UIIO3USA 3aKOHOMEPHOCTH,
KaKMX-TOA ' MIPOCTbIX AETEPMUHALMA MEXAY NPOWbiM W  TONbKO YTO
BO3HUKLIEN peanbHOCTbIO. 'HO TaKOW 3aKOHOMEPHOCTU HET — MOTOMY 4TO
NPOLL/OE)B TaKOro poAanpoLeccax HUCKONbKO He NPOoSACHAET byayLiero.

MMeHHO B TaKOM TEMHOTE Ham HEOBXOAMMO NPUHMMATL PeLUEHUS, - MOTOMY
YyTO B 3TOM TEMHOTE y MefioBeKa HeT anubu, OH He MOMKEeT OTCUMAETbCA B
CTOPOHKE OT CBOei COOCTBEHHOM KM3HWU. U Aarke ecnun NbiTaeTca OTCUAETbCS,
BCE PaBHO NPOKMBAET CBOIO XKMU3Hb.

N BOT mbl Habaogaem 3TO o4yeBUAHOE MHOroobpasme NPaBoOBbIX CEeMEN,
NpaBoOBbIX KyNbTYp. Maea «npaBoBol cemb » NpeanosaraeT, YTo CyLLEeCTBYIOT
onpeaensowne NPM3HaKU TaKoW CeMbM, ee LeHTpaNbHble 3/1eMeHTbl, —
CTUNb U cnocob CTaHOB/IEHUS HOPM, OOKTPUHA, NPaBOBas aprymeHTauus,
0Ccobble MHCTUTYTbI. TaK}Ke OKa3blBAETCA, YTO 3TN 3/IEMEHTbI CBA3aHbl ApPYr C
OPYTOM LUMPOKUM COLMANbHbIM  KOHTEKCTOM. M Mbl BOCXMLL@eMcA 3TUM
MHoroobpasvem W yameBnaemcs emy. ITO BOCXULLEHWE MOXKET ObiTb U

36
Uwnt. C. 14.
*” NotmaH 10.M. KynbTypa n B3pbis. MockBa: NHo3uc , Mporpecc, 1992.
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BHELIHUM COBCEM, eLLe Honee NoAYEPKMBAIOLLMM MPaHULY, TaK BOCXMLLANUCD
XPUCTUAHE MYCY/IbMAHCKMMM MOPALKAaMWN U YECTHOCTbIO U CNpaBesMBOCTbIO
Pukopgo ge MoHTte Kpoue B «MyTewecteun no CesTtoi 3emne» (okono 1291
roga) OenaeT MHOXeCTBO KOMMJIMMEHTOB HpaBaMm, obblyaam u
3aKOHOYCTaHOBNEHUAM CapaLMH’’, TaK 4YTO Aaxe npusHaeT, uyto CeATas
3emna pgoctanacb MM, 2 He XPUCTMAHAM MO CnpaseasnBocTU. Ho Takxke
HeobxoAMMO M 06BACHATb U NOHUMATb. M NpPaBo, U KyNbTypa YKOPEHEHbI He
CTONIbKO BO BHELWHUX OBCTOATENBCTBAX, CKOJIbKO HEMNOCPEACTBEHHO B
CO3HaHWUU, CBA3aHbI C PabOTOMN CO3HaAHUSA.

KynbTypa yKasbiBaeT Ha CyLIeCTBOBaHWE LEAOr0, Ha BO3MOXHOCTb
CPaBHEHMWA M MHTepnpeTauyn. MHOKeCTBEHHOCTb Ky/bTyp — He BO3A4BUraeTt
rPaHMLbl MeX4y HUMW, HO NO3BONAET BblAENATbOBILYI0 06/1aCTb ABNEHUN, B
T.4. yHMBepcanbHyto. O6bACHAET BO3SMOMKHOCTb 3aMMCTBOBaHNA U B3aUMHOrO
BAMAHUA. Hanpumep, HACKONbKO BAUATE/IbHBIMY, MAM  ONPesenstomMm
ABnAeTca $akTop KyAbTypbl B (GOPMUPOBAHMM MOPASbHBLIX CYXKAEHUN,
YyunTbiBan BAUAHME ApPYrux (aKTOPOB B KM3HKM, KaK TO MNOAMTMYECKoe
JaBneHve, npeanonaraemas HeobxoAUMOCTb BbIKMBAHUA UAM KaaccoBoe
AOMUHNPOBAHMA.

* % %

Elle o4HMM acneKTOM, BOCIPUATUA KYABTYPbl ABAAETCA ee MOHMMaHMe Kak
obnactu’«komdopra». TlpeacrtaBaénue 0 Ky/nbType KaKk LLeNoCTHOW cucteme
3HaHWA,  06nacTU ), YpEe3BbIYAMHOrO. YCMAMSA  MbICW,  TBOPYECTBa,
Npou3BodaLLMe U3MEHEHMA, CO3hatoliee AeWCTBUTEIbHO HOBOE, O YeM Mbl
roBOpUAN TOMbKO 4YTO,. KOHEYHO, COBCEM He CBfA3aHO C KomdopTom.
«KomdopT» BO3HUKaeT Kak 3pPeKT pensTMBuM3ma, KOTOPbIM He npu3HaeT
rpaHuL, 0cobeHHOCTU,MPUHLNNNANBHOTO Pa3NNYUsA, HEOBXOAMMOCTM Cropa,
OTCTanBaHMA no3uvuunn, He BMNOUT HEO6XOLI,VIMOCTVI B CUHTE3e KYJ/IbTYPHbIX
ABNIEHNI, MOMUCKA CPeACTB BblpaXKeHMs, CoBa W A3blKa.  HekoTopble
aHTponosnorn Boobwe npeanaraldT OTKasaTbCA OT obuwero TepmuHa
KyNbTypa», a BMECTO Hero ccCblaTbCA Ha Habopbl, WAM «NaTTEPHbI»,
NPaKTUK, CTPYKTYpbl CMbICia, Habopbl OTHOWEHUN WM GOPM  KU3HM.
Penatmeuam 3agaetr TAry K KOMOOPTY, K KynbType, Kak K obnactu
notpebneHns n HacnaxkgeHus. Takske KOmOPT 3agaeTcs W CTPaxom He
CNPaBUTLCA C XMU3HbIO B PacTyllem, NPOTUBOPEUYMBOM, WM3MEHSAIOLLEMCH
obwecTee. Mo cylwecTBy, TPAKTOBKA Ky/bTypbl Kak obnactu KomdopTa

% Cm. Kuura cTpaHctBuin (cepus "Bubamnoteka CpepHesekosbs'"). MepesBog B.

lopenosa. MockBa, A3byka. 2006. C. 147-200.
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MbITAaeTCA OCTAHOBUTb KyAbTypy, OTMeHUTb ee. HOpuii JombpoBcKuin B
«®DaKynbTeETE HEHYXHbIX BELLe» ONUCbIBAeT TaKylo MOMbITKY B Auanore
mexay cnepgosatesibHMUen coseTckoro HKBA M noacneactBeHHbIm
3bIOUHbIM:

Tenepb OHM cMAeNN pasgeneHHble CTOIOM U CMOTPENu Apyr Apyry B
nvuo.

— A 3HaeTe, — BAPYr COBCEM MO-KEHCKWU BCMbIXHY/1a OHA, — HE MOLLUAN
6bl Bbl CO CBOMM TEATPOM M KOHTpamapKoun!.. Ecim A 3axouy cxoguTb B
TeaTp...

— TaK BOT Bbl W 3aXOTUTE, — CKa3a/l OH YMNPAMO M YrpiOMO U, Kak OblK,
HaKNOHWA ronosy. — Tak BOT Bbl 06A3aTeNIbHO 3ax0TUTe. B moe Bpems,
Hanpumep, CTyAeHTbl topuandeckoro dakyabTeTa 3HaAW KAACCMKOB,
3Ha/IM, KTO Takoh MonoHWMi, a Bac TOJIBKO, M HATACKMBAIOT: MPUKMMU,
PacKoNN, YUK, BbIABKU. IX, AaXKe NPOTUBHO FOBOPUTL... — OH oceKca U
MaXHYN PYKOA.

— To ecTb YTO 3TO 3HAYMT «PACKONM»? — CNPOCUIA BHa CypoBo. — He
«pPacKoNIM», @ «YCTaHOBM» — 3TO ABEIPa3HbIe BELLM.

— Ho yctaHaBnuBaTb-TO Bbl OyaeTe KaK? — KPUKHYN OH. — BoT atu
noasible ¢pOTO NoKasbiBaThda JiraTb Hanponanyto? Aa? Tak?

OHa noKonebanacb 1 BAPYT peLLMARPUHATE BOA.

— [a, TaK, efaplmiiHayYHbi ‘coTpYAHURNTaKk!“"Ecan oTbpocuTb cnoso
«nog/ble», To, TaK. HadHayeHWe cnencTema — BbiABUTb UCTUHY. Bbl Begb
TOXe KOHYanu tepuandecknin? Aa? Mo muctopum npasa. Tak BOT, Baw
baKRyNbTET BbiN B TO Bpems QaKy/1IbTETOM HEHYXKHbIX BELLEN — HAayKOW O
dopmanbHOCTAX, Oymaxkkax M npoueaypax. A  Hac  yy4mnu
yCTaHaB/MBaATb UCTUHY.

— A KaK ycCTaHaBAMBaTb — Ha 3TO HanjieBaTb? — CNPOCWUA OH. —
Hanpumep,). BOT MHE NOKa3biBalOT OpAep Ha apecT MOEeW ¥KeHbl.
loBOPAT: He MOAMKULLIELb, KTO BUHOBAT, — CEFOAHA Ke TBOA KeHa byaeT
cngetb pagom.” Tak A nognuwy! Tak A 4yTo yrogHo noanuuy!
MoTpebyiiTe, 4TOObI A MOKasan, 4To ybun, orpabun, noess CBepHyn C
PeNbCoB, — TaK A MOKaXy M 3T0. HO TONbKO KeHy He Tporaiite...>

34ecb ACHO OYEepuYMBAETCA 3Ta CBA3b MeEXAY Ky/AbTypoi U MNpaBom: C
nageHvem NPeAcTaBieHNA O Ky/AbType Kak Npouecce U yCuanm, OTMEHSeTcA
M NpaBo, OHO OKAa3blBAaeTCA HEHYXHOM Belblo, Habopom MycTbiX W
meLlatowmx GopmanbHocTe.

*10. JombpoBckuiA. PakynbTeT HeHYXHbIX Bewen. Mockea: ACT, Actpens, 2011. C.
44
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* k¥

B o4yeHb CEPbE3HbIX KHUIax nHorga ecrtb HeobbIKHOBEHHO APKMNE U NOJIHble

CBETa NOoJiIAHbI, Ha KOTOPbIX BAPYI NPOACHAETCA TO, 4YTO 06bI4HO HaXxo4unTcAa B

TEHU WU KarKeTca camo coboi pasymerowmmca. Tak, [xKoH dunHuc™

nepedyncnAaeT OCHOBHbI€ Ky/bTypHble UEHHOCTU, B KOTOPbIX YKOPEHEHO

BCAKOE NpaBo:

1.

«3HaHWe (camo3HaHue)» — NpeAcTaBAAoLEee OCHOBAaHUA ANSA BCAKOro
NPUTA3aHUA N NPOCTPAHCTBO peannsaumm n GopmMMpPoOBaHNA HOPMbI;
«KU3HbY, — KaK npoussoadALlan Bce obuame popm M YenoBeyecKol
YKU3HU, He NO3B0/IAIOLWAA CePUaNU3NPOBaTh Ye0BEKa, OTHOCUTLCA K
HEeMY Kak K «o0b6bekTy»; HpreH Xab€pmac roBopuT B TaKOM
KOHTEKCTE O «MMpEe XU3HW» KOTOPBIM OH oTaenseTr OT «Mupa
TEXHUKM»';

«urpa», — NPeoCcTaBAAOLWANA POAM, COCTABAAIOLLAA PA3INYEHUA U
NoATBEPKAEHWE pasnuumniifcospatolan oTHOWEHMA. dpuk beph®
CBA3bIBAET Urpy CO CNOCOBHOCTBIO YeNoBeKa MOAEAUPOBaTh, BUAETb
BapMaTMBHOCTb CUTYalMM, PaboTaTh €O BpeMeHeM U MPOFHO3MPOBaTb
ero, Cco3gaBas YCAOBMUAN, ANA camocbbiBalolleroca nporHosa.
MpaBoBaA HOpMa ABAAETEA TaKoNe, poaa NPerHo3om. M Haao BuaeThb,
HaCKO/IbKOAMPaB0o,61M3Ko K Urpe;

«KpacoTa», — KoTopaa npedAnonaraet. cnocobHOCTb OLEHKU U
rpaAyMpoBaHuUA peasbHOCTU U BOCNPUATUA, BHECEHUA B pPeasibHOCTb
KaYeCTBeHHOMW  OCHOBbI, "3CTETUKKM, CBA3AaHHOM CO CMbICNAMU WU
0CO3HaHWEM; C/10XHbIM BOCMPUATUEM PeasibHOCTY;

KAPUA3HBb», — YMEHUE X KUTb C APYITMMM, KenaHue ObiTb C Apyrumu
CNocebHOCTb, | pPelarllas  MpaKkTMYeckMe  BOMPOCbl  TaKoOro
COBMECTHOro npebbiBaHMA, a TaKXe BO3MOHOCTb MPOLLEHUA WU
4oBepua, B _KOTOpbIX CyLLeCTBYeT MpaBO, paccyMTaHHaa Ha
3HAUUTENIbHYHD  HeonpeaeneHHOCTb WM CMOHTAHHOCTb, Ha coepy,
cBO6OAHYIO OT NPAMOr0 KOHTPOAS;

«penurusa», — cnocobHOCTb Pas/ivyaTb BbICLIEE U HEMOCTUNKMMOE,
BbIBOAAWAA M3 3TOTO BbICWIErO [NaBHbIE MPUHLMMbI, a TaK¥XKe
o603HavaoLWan rpaHULbl AOMNYCTUMOro AeNCTBUA, BKJ/KOYAIOLLYHO
TaliHy, HEMOCTUX}UMOE BO BCAKYIO CUCTEMY;

** duHHUC LK. EcTecTBEHHOE NPaBO M ecTecTBeHHble Npasa. Mockea: UIPUC3H , N[
"Coumym" 2016.

o Xabepmac 0. byayuiee yenoseuyeckon npupoapl. MNep. c Hem. — M.: U3gaTenbcTso
«Becb Mup», 2002

42

bepH 3. WUrpbl, B KOoTOpble urpatoT Awoau. Jlioau, KoTopble WUrpatoT B Urpbl.

MNepeBoauuk Mpy3bepr A. MockBa: MsgatenbctBo dkcmo, 2016
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7. «NpaKTUYecKUn pasym (MygpocTb)», — HaxogAwMhi CMmbICAbl B
CYLLLEeCTBOBAaHUM, paLMOHaibHasA CNOoCcCOBHOCTb, NPU NOMOLLM KOTOPOW
(paumoHanbHble) cybbeEKTbl YyMNpPaBAAlOT CBOMM noseAeHuem. B
MopanbHoin o¢unocodumn MmmaHymna KaHTa npakTUYECKUId pasym
onpeaenseTcs  Kak  CcnocobHOCTb  paUMOHaNbHOro  cyllecTsa
OEWCTBOBaTb  COIMMAaCHO  MpUHUMNAm  (T.e. COMacHO  CBOemy
NOHMMaHWIO 3aKOHOB). [lpaKTUYeCcKMit pasym, B  CYLLHOCTM,
dopmaneH, 3TO0 ocHoBa AnA GOPMUPOBAHMA MNPUHLMNOB, a He
WCTOYHMK KOHKPETHbIX NpaBua. He nmena Kakom-nMbo BO3MOMKHOCTM
NOCTUIHYTb LAPCTBO MOpPaau, A0AM MOTyT TONbKO 3a4aBaTbCA
BONPOCOM, MMeeT M TO, 4YTO OHM npeanonaraloT cAenatb,
dopMasnbHbIA XapaKTep 3aKoHa, T.e. TOT JKe CaMblii XapakTtep AnAa
BCEX NI0AEN, HAXOAALLMXCA B NOA0OHbIXYCNOBUSAX.

OcTanbHble LEHHOCTM MOXHO NpeacTaBUTb KaK KOMOMHaLMKM 3TUX ceMMU... U
KaXablh M3 3TUX CEMMU 3INEMEHTOB MNOABEPMKEH ), Pa3/IMYHOIO poaa
WMHTepnpeTaumam, B T.4. U1 B KOHTEKCTE HECYLLEeCTBYIOLLEF0; B KOTOPOM OHU

CaMn NpeacTaloT CTPaHHbIMM 3/1emeHTamu. bBITb MOXKeT,  NOACHUTb 3TOT

nacca*k ®uHHMCA MOXKHOS 06paTMBWKCE K ewe 6onee HeobbIYHOM

KOHUenuun PobepTcoHa [laBUCa, KOTOPbLIA B .O4HOM CBOeM pomaHe™ Tak

noaxoamut K 3ToM Ke Teme. ‘OH nuwer, o «Cemm Cmerowmxca» — T.e.

obecneunsatoLmxCamocosHaH1e U uHTepakLuio(no Muay™):

1. CseTe,— noO3BONAKWEM YBUAETL M BUAETb. [leT oOo4vYeHb TOHKO
YYBCTBYIOT CMEX COMIHLIA W CBETA = CO/THLIE Y HUX HA PUCYHKaAxX 06bI4HO
ynbibaeTca..hCmex 34ecb CBA3AH C yAMBAEHMEM W paspelleHnem
BCAKOTrO HanpAXeHMA B OTKPbITOCTH,

2. HeboeBogae (Kak'0CHOBaHUW, TBEPAM, KOTOPasA — HaBepxy),

3. Yme “—\TO/IKOBaTE/NE, NpocBeTuUTese, UYTO MO3BONAET HaXoAuTb
CMbIC/bl BTOM/YUTO €CTb, U AaXKe B TOM, YTO €eLe He NPoABAEHO.

4. ToporKAeHUU, KOTOpOoe ecTb BO3pacTaHWe, pa3BUTME, COXPAHEHME,

dpopma,
5. Cyabbe — LuLenocTHOCTM B 3TOM  pas3BuTUM,  Bblbope,
WMHANBUAYANbHOCTU, Pa3Anunm,
6. BpemeHn—  3anonHAlowemcs  3ToM  cyabboit, npeaenbHoM
YHWKa/IbHOCTH,

“Robertson Davies What’s Bred in the Bone. Viking, 1985.

* 0. Mua. Pasym, f, O6wectso. (Inasbl U3 KHurn G.H.MEAD. MIND, SELF AND
SOCIETY. - CHICAGO, 1934. - P. 135-144, 164-178, 192-200) / CouuanbHble w
rymaHuTapHble Hayku. OTeuyecTBeHHas M 3apybexkHaa auTepaTypa. Cepua 11.
Coumonorusa. UHCTUTYT HaydyHOW WMHPOpMauMM MO OOLWECTBEHHbIM HayKkam PAH
Mocksa. Homep: 4 1997 C.c. 162-195
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7. [Oywe (Psyche) — oxuBnsawlehn 3TO TBOPEHWE WU COCTaBAAIOLLEN

KOHKpPETHblE OTHOLWIEHUA.

el -
F. Scott-Hess The Measure of Life (2004)

CMmex NPOTMBOCTOUT BCAKOM CEPbE3HOCTU, KaK abCoNtoTHOM onpeneneHHOCTH
N 3aMKHYTOCTM, KOCHOCTU M HEMOABWKHOCTU, OH 3aAaeT yron 3peHus, Koraa
CyLLecTByloLWee — BCe ele BO3MOXMHOCTL M OTKPbITOCTb. Cmex aenaet
OTHOCMUTE/IbHOMN BCAKYIO OKaMeHE/I0CTb, OXKMBAAET ee, CMeX HanmoMMHAET O
TOM, YTO BCSIKas Cepbe3HOCTb BMCUT B MYCTOTE, TaK MJaHeTbl U 3Be3gbl —
CKO/Ib Obl HU TAXKENbl OHU HU BBIAKY — BUCAT B NYCTOTE, KaK e/lovHble UTPYLLKK.
M nepsoe BocnpuATHE, JOCTYNHOE HaM — 3TO KPAcoTa Takoro asaeHua. Cmex
HaNnOMMWHAET O TOM, YTO Ye/IOBEK MOKET CYLLECTBOBATb NNLLb TOr4a, KOraa oH
CMArYaeT cepbe3HOCTb  CBOMX WAEaNnos, WAOA0B, TOTEMOB, WAEO/NOrOB,
BOXAEN, — U OTKPbIBAETCA UCCNEA0BAHUIO, B TOM YMCAE CBOErO BOCMPUATUA.
MpaBo BbIBOAWUT YeNOBEKa/ B MUP, NOAHBIM MapafoKCcoB, B KOTOPOM MpaBo
yTBEPKAAET HOPMbI, HO MPM 3TOMISHAET,) YTO 3TW HacToAwMe TBepAable U
He3blGNiemble HOPMBL — ‘BleYaTaHHble B KameHb M Meab, — OyayT
WHTEPNPEeTUPOBaTLCA, YT@ OHM HE MOryT ObITb 060CHOBaHbI O4HOW CTOPOHOIA,
KaKoW Obl OHa),BE/IMKOMN U \CUNbHOM He 6blfa, YTO OHM MOrYyT OcrapmBaTbCA
Jaxe OAHMM  enabbiM  uyenosekom. Cmex [OMONHSET CepbesHOCTb,
obecneuynBaeT ee NOAJANHHOCTb, OH MNPUBOAMUT K HEKOTOPOMY pesynbTaTy, K
NEepPeoCMbIC/IEHUIO C/IOXKUBLLETOCA ONbITa, KOTOPbIM MOMET cTaTb OCHOBOW
HOBOrO OMbiTa U nopaaKa. Camo ob6LECTBO MOXKET CyLLEeCTBOBATb, €C/IN OHO
HaxoAMT 6N1aronpuATHbIE COOTHOLUEHUS MEXAY CMEXOM U CEpPbe3HOCTbH,
COOTBETCTBYIOWYIO GOPMy nepexoaa, KoTopas OTBeYyaeT CyTM [AaHHOro
obuecTBa, cnocobCTBYET yxo4y OT peasibHOM ONacHOCTM OAHOCTOPOHHOCTU
Kaxaoro u3 Hux. OAHaKo Janeko He Bcerga obuecTtBo CnocobHo HanTm
61aronpuUATHYIO Mepy MeX4y CMEeXOM M cepbesHocTbio. [la M aypak ot
YMHOTO OT/INYAETCA TEM, YTO HE YMEET LYTUTb U HE NOHUMAET LYTKY.

Hawe o06LlecTBO 3HaeT MHOXeCTBO BMAOB CMexa. He [O/MKHO /M Hac
TPEBOXMUTb, UTO ABCTBEHHEE BCErO B HEM 3BYYMT cerofaHa cmex frombposunya u
KadKu... a ectb elle cmex Konakosckoro, cmex LUnaxumua 3aBanbHKU, cmex
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COBETCKUX aHeKaoToB, cmex BeHumukn Epodeesa.. EcTb yaumBuTenbHoe
cBugetenbctBo Hagexapl Mangenbwtam 06 Ocune MaHgenbwtame. OHa
nuweT 06 06CTOATENBCTBAX HAMUCAHUA CTPOK:

loe a? Y10 co MHOM AypHOro?
Crenb 6e33nMMHsAA rona.

910 mayexa Konbuosa,
LLyTWWb: poaurHa wernal®

3TN CTPOKM HanucaHbl Ha ucxode 1936 roga, Korga y»Ke 6bln Oo4YeBUAEH
KOHeLl, UCXOA XM3HW, B HULLETE, OAMHOYECTBE M OCTaBAeHHOCTU. Nocpean
NnosiHoM 6e3HaAeKHOCTM M Nepes CaMon CMEePTbIO = BCE-TaKM NECHs LWerna.

3TM 3anemeHTbl 3a4a0T HOPMAJIbHYIO KapTUHY MMPA, B KOTOPOM BO3MOMKHO
CO3HaHMe U ero pabota. [1paBo NO3BO/SET BUAETBL,HOPMATUBHYIO KapTUHY
MUpa — [O/KHOMO MWPa; peasbHO TaKOro mMupa HET, HO 3TOT BTOPOMN —
HOPMaTMBHbIN MWP, NO3BO/AIOWMNIA . Ye/IOBEKY BbICKA3aTbCA, -  AaeT
BO3MOKHOCTb CYLLLECTBOBATb B C/IOKHOM MUPE YE0BEYECKOMYM3MEPEHMUIO. .
M 3TOT MUp OKasbiBaeTcs AEUCTBUTE/IbHLIM, KOTAA OH TECHO CBA3aH C TEM,
YTO Mbl Ha3biBaeM Ky/bTypOW — 06AAETbIO CEMU CMeoLLMXCs, GopMUpYIOLEi
COCTOSIHME YEe/I0BEKA, WCMbITbIBAIOWEN  HOPMbI, ‘CTaNKMBAOWEN HOPMbI C
AeCTBUTEIbHOCTBIO U APYE C APYTOM.

kpk k

Henb3s Tak:Ke He 3aMETUTb U HEYBUAETb, YTO KyaAbTypa — TparnyHa, noTomy
YTO OHa He €034aeT NOJIHOCTbIO PeanbHOCTb — OHA COMPUCYTCTBYET BCeraa ¢
WHOW peanbHOCTbIO; KY/AbTypa — BCerga, - 04eHb TOHKMI C/ION B cOUManbHOM
CTPyKTYpe. U noTommoHWMaeLb, 4To Bce 3Tn npobaemsl - Kocmoca 1 Xaoca,
Mwuda un loroca, JindyHoct n OTHoweHuaA, Cnpasegnnsoctn 1 MNpounssona. —
OHM NPUCYTCTBYIOT 34eCb M Celyac TOMbKO MOTOMYy, YTO CylLlecTByeT
yesioBeYECKOE CO3HAHWME, W 3TU MAEM KMBYT baarogapa CO3HaHUIO, CKBO3AT B
ybexaeHusx, B pensvkax, W 4To 04U CamMM CO343a0T MUP, B KOTOPOM
YKUBYT, N30T 3TO HA Kpato HebbITUA, TEMHOTbI, HeccmbicieHHOCTU. OYeHb
YacTo /0N OTKa3blBAlOTCA BEPUTb BO YTO-TO 3amMeyaTenbHOe, NOTOMY YTO
"He moxeT bbITb", "3TO cAMWKOM 3ameyaTtenbHo", "camwkom xopouwo". U
3TOT OTKAa3 — He TPAarMyHbIi, a MoparkeHYecknin. Tpareams - 3To NepexunBaHue

45 v
MaHgenbwTam Ocun Imunbesund. MonHoe cobpaHue COYMHEeHUM u nucem B 3
Tomax. T. 1. CtuxotBopeHua. Mocksa: lporpecc-Maeaaa, 2009.
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3713, pPOKa, MafeHua M pacnaga B MPUCYTCTBUM 3TOTO 3aMeyvaTeNbHOro M
CUAIOLLLErO ABMEHUA CO3HAHMA. A YTO TPArMYHOrO B MPUMMPEHUU C MUPOM, B
KOTOPOM HeT U He 6bl10 HUKOrAa M He ByAeT HUKOr4a HUMYero CTOALLEro M
3axsartbiBatowero?*®

He cyuwectsyeT oAHON eOMHCTBEHHOM KyNbTypbl, Kak He cylecTsyeT U
OAHOro efMHCTBEHHOro npasa. Mx pasHoobpasne MMeeT MecTo JaKe He
NoToMy, 4YTO Ye/I0BEeYeCTBO COCTOMT W3 pasHbiXx Hauuinl. YenoseuvecTso,
npexae BCero, COCTOUT M3 pPasHbIX tofei. M oHM nepeXxunsatoT onbIT MUPa, -
no-pasHomy, U BMecTe ¢ Tem, coobua. Mpaso 3ToT ¢paKT npusHaeT. NMoTomy
Ye/IOBEYECKUI poOA NPOU3BOAUT MHOMKECTBO Ky/AbTyp, B TOM 4YMUCAe W
NpPaBOBbIX Ky/AbTyp. Mbl BOCMpUHMMaem 4YenoBeyecTBO 4Yepes 3TO
MHOMECTBO Ky/bTyp.. 3TO MHOroobpasue o3agadnBaeT n co3gaeT OCHoBaHMA
ONA MHOXecTBa BOMpPocoB. W rnaBHbIi U3 MAUX.— €CTb /N Y BCEX KYNbTYp
oblee AApo, 4YTO NO3BOANAO Bbl MM B3aMMOAENCTBOBATL OAHA C APYromn?
KynbTypa — 3T0 npoAsBaeHue YenoBeKas Yenose4HocTU? Uan oHa cay4vaitHa no
OTHOLWIEHUIO K 4YenoBeKy? WMmeeT AW KynbTypa HEKOE HOPMaTMBHOE
M3MEepEeHME UM OHa XaoTMYHa 1 becnopaaoYHa?

...oTuy KuxoTy npucHWAOCh, 4To XpUCTOC 6bIN CHAT C KpecTa
NErMoHOM aHrenoBs: ABABOA. 3apaHee Npeaynpeiun ero, 4To OH
MOXeT KdAHUMNBO33BaTh.) [T03TOMY»HEe ObINO aroHWMKW, HUKTO He
OTKaTbiBaN TAXENOro HaArpebbA, HUKTO He OobOHapy:KMBan nycToi
morunbl. ‘Otel, Kuxot ctoan'Ha lonrode u cmoTpen, Kak Xpucroc
fo6epoHoCHO colen ¢ KpecTa Mo KPMKK TonMbl. Pumckue congatol
BO rNnaBe G, LeHTYPUOHOM ORYCTUANCL NMepes HUM Ha KoJieHM, a
Xutenm Mepycanvma, yctpemuancb BBepx MO  rope, 4Tobbl
MOKAOHUTLCA eMy. YUYEHUKM pafoCTHO OKpyxuau ero. Matepb
BoxuaAnynbibanacb cKBO3b Ce3bl cHacTbA. Bce ACHO — HUKaKoM
[BYCMbIC/IEHHOCTM, HMKAKOro NOBOAA A8 COMHEHWI U HUKAKOro
nosoaa Ana Bepbl. Becb MMp co Bceto 04EBUAHOCTBIO MOHUMAJ, YTO
XpucTtoc - CbiH Boxuit.

310 6bin BCero nuub COH, KOHe4YHO, BCero /b COH, U TeM He
mMeHee, MPOCHYBLWNCb, oTel, Kuxot NO4YyBCTBOBAJI, KaK iegAHaA pyKa
OT4aAHMA CXaJla emMmy cepale, — TaKoe 4yBCTBO OBJlageBaeT
4e/lI0BEKOM, BHE3ANMHO OCO3HaWLWWMMm, YTO OH Bbl6pa!'l I'IpOd)ECCI/HO,
KOTOpPaA HUKOMY HeE HyXHa, U 4YTO OH BbIHYXAEH XWUTb B CBOEro

* Derek W.M. Barker, Tragedy and Citizenship: Conflict, Reconciliation, and

Democracy from Haemon to Hegel. Albany: SUNY Press, 2009. OT/iM4HaA peueHsus
Ha KHWKKY - http://www.blogisdead.net/2010/10/review-of-derek-barkers-tragedy-
and.html
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poaa nycTbiHe Caxape, rae HeT MecTa HM COMHEHWUIO, HU Bepe, rae
Bce yberKaeHbl B UCTUHHOCTM IMLLIb OAHOI0 BEpPOBaHUA, —

nuwet Mpam Mpun?’.

k% ¥

WNTaK, KyNbTypa M NpaBo npeacTaBnatoT coboi He HeYTo HeuaMeHHoe, HO
ANHAMUYHO M3MEHSAIOLLEecs, HO MMerolllee HeYTO HeMpous3Bo/ibHOE B CBOEM
OCHOBaHWW. 3TO HENpoW3BO/JbHOE, TeM He MeHee, O4YeHb TAXeNo
onpeaennTb, OHO TEMHO M MOYTU HeHasbiBaemo. M. KyHaepa B ogHoM cBoel
Khure'® samevaer:

fomep He CTaBUT MOL COMHEHME MNPUYUHBI, 3acTaBMBLUME TPEKOB
ocaxpatb Tpoto. Ho korpa EspunualobpaluaeTt B3rnag Ha 3Ty Ke
CamMylo BOMHY C AMCTaHUMW B HECKONbKONBEKOB, OH OTHIOAb He
BoCxulaeTcA EneHol M ykadblBaeT Ha HECOOTBETCTBME MeEXKAY
LeHHOCTbIO, KaKylo npeactaBAfeT coboi 3Ta KeHLyHa, U ThicAYaMu
¥U3HEW, KOTOpbIMU MNOoMKepTBOBaaM padu Hee. B «Opecte» ero
AnonnioH roBopuT: «BORM Noxenaan, 4tobbl EneHa okasanacb CTo/b
KpacuBa, AUlb ANA TOFRO, YTo6bl CTOAKHYTb FPEKOB M TPOAHLEB U
nocpeacTBOM pe3HU 0CBOOOAUTBASEM/IIO 0T, MHOMECTBa CMEPTHbIX,
KoTopble .61 MellatoT». BHe3anHo BCe, CTaHOBUTCA ACHbIM: camas
3HamMeHUTas BOMHa\ He WMeNfla HMKAKoOM BenuKolW uenu; ee
eAMHCTBEHHOW, LLebio.Obina 6OUKHA cama no cebe. Ho B Takom ciydyae
MOXKHO Jin,TOr4a FOBOPUTb O)Tparuyeckom?

ChnpocuTte niogeln, KakeBa MCTMHHAA npuyMHa BoMHblI 1914 ropa.
HWKTEO He cymeeT OTBETUTB, AaKe NPUTOM YTO 3Ta FMraHTCKan 6OMHSA
NIEKUT_ B, OCHOBAHWM TOJIbKO 4YTO MMWHYBLUErO BEKa M BCEX €ero
HecyacTUi. A ToABKO He roBopwuTe, 4YTO eBponelubl ybusanu Aapyr
Apyra, 4TobblCAACTN YecTb 0O4HOro poroHocua!

EBpununa Bce-Takm He cunTan TPOAHCKYLO BOMHY KOMMYHOW. Ho oanH
poMaH nepewen u 3Ty rpaHb. ConaaTta LUseiika y MNaweka ctonb mano
3a60TAT Lenn BOMHbI, YTO OH MX AaXKe He OCNapMBAET; OH O HUX Aaxe
He 3HAeT M He MblTaeTcA UX MOHATb. BoMHa 4ygoBULLHA, HO OH He
NPUHUMAET ee Bcepbe3. TO, YTO HE MMeEeT CMbICNa, BCepbe3 He
NPUHUMAIOT.

v lpuH I'. MoHceHbop Knxot. Mocksa: Monogasa reapaua. 1989. C. 87.
® KyHaepa M. 3aHaBec. MockBa: A3byka-Knaccuka, 2010
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CyLLEeCTBYIOT MOMEHTbI, KOrda MCTopus, C BEAUKUMM AEAHWUAMMU U
FEPOAIMM, MOXKET KasaTbCA HUUTOMKHOW M fasKe KOMUYHOM, HO
TPYAHO, 6ECHENOBEYHO, TO ECTb BHEUENOBEYHO, TaK CMOTPETb Ha Hee
A0Nroe BpemA. BO3MOKHO, A€3epTUpbl Ha 3TO CrocobHbl. LLBeiK —
Ae3epTip. He B 1OPUAMYECKOM CMbICAE 3TOrO TEPMMHA (TOT, KTO
HeferanbHO NOKMAAeT AeNCTBYIOLYIO apMUI0), @ B TOM CMbIC/E, YTO
NPoABAAeT nonHellwee 6e3pasanume K BEUKOMY KOMNEKTUBHOMY
KOHMAMKTY. CO BCEX TOYEK 3PEHUA: MOSUTUYECKON, HOPUAUYECKON,
HPABCTBEHHON — [4e3epTMp [AO/KEH Kas3aTbCA  HEMPUATHBIM,
[OCTOMHBIM OCYXAEHUA, YEeM-TO CPOAHM TPyCam M MNpesaTensim.
POMaHWUCT BUAWUT €ro NO-APYromy: Ae3epTup TOT, KTO OTKa3blBaeTcA
BMAETb CMbicn B 6opbbe CBOMX COBPEeMEHHMKOB. KTO OTKasbiaeTcs
BUAETb B 6OMHe Tparnueckoe seaddme. Komy npetut 6biTh
CKOMOPOXOM B KOMeZAuM, pasbirpbiBdemois ctopweii. Ero B3rnag Ha
BELLM 3a4acTylo NPO30P/INB, BEEBMA NPO3OPAMB, U 3TO JeNaeT ero
NONONKEHNE HEBLIHOCUMbIM; AOAOGHbINM B3rNAA PasbeavHAET ero co
CBOMMMU; OTAANAET €ro oT YesoBeyecTsa.”

kK k

Pa3Hoobpasne XopoLlo B HEKOTORLIX CAYHanX. B HEKOTOPbLIX e CcaydYaax OHO
nyraet. lyraeT cepuanusauus, BO3MOXKHOCTbL PEAATMBM3MA M LUMpPOKan
yHMBepcanusauma, B KOTOpOi TepsAeTcA 3HadyeHMe nepcoHbl U CMbICAa.
MyraeT comHeHMe B camom cebe. lNaTepa ocHos — nyraeTt. Kasketca — Tl
TO/IbKO YTO'CTOR/L Ha TBEpPAOV 3emne. Ho Bapyr — Tepsellb onopy — 1 IeTULb
BBepX TOpMaLlLKamMUa AN HaumHaellb XoaMTb No Boae. Man ke — cTosTb Ha
ronose —hbe3 BCAKOrQ HanpsKeHua. Huuwe nucan o tom Xe: “O Bbiclwne
noan, Balle xyalee B TOM, YTO BCE Bbl HE Hay4yM/IMCb TaHLEBaTb, KaK HYKHO
TaHLLEeBaTb, - TAHLEBaTb NOBEPX camux cebal”>°

* %k %

MpasoBasA Ky/abTypa He NPU3HaAET NPOM3BObHOrO BbIOOpa, OHA OCHOBaHA Ha
BbibOpe OCMbICIEHHOM W coumManbHOM MO cBoeil npupoge. [MoHATMe
NpPaBoOBOM Ky/bTypbl, TakKUM 06pa3om, pa3BMBaeTcA B ABYX HanpasaeHuax. C
OOHOW CTOPOHbI, OHO YKasblBaeT Ha LUMPOKME CPaBHEHWUA W NpPU3HaHUeE
Ype3BblYAKHO LUMPOKUX UCTOPUYECKUX TEHAEHUMA U ABUMKEHMUI, KOTOpble,
KOHEYHO, He JIOKa/M3MPOBaHbl rpaHMLAMM HauWn WAKM TroCyLapCTBEHHO-
npasoBbIx cuctem. C APYroi CTOPOHbI, OHa 3aHATa He ABMeHNAMM BoobLLe, a
COBEPLUEHHO KOHKPETHBIMWU U MHAUBUAYANN3UPOBAHHBIMU ABEHUAMM.

* Lur. € 237.
>0 Huuwe @. Tak roBopun 3apatyctpa. Mocksa: ACT Neoclassic, 2009.
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MpaBoBas Ky/abTypa BbICTYMaeT He KaK eaMHan KOHUENuMUs, Ho yKasbiBaeT Ha
OYEHb C/IOXKHbIE U KOMNJIEKCHbIE HANIOXKEHWA YPOBHEN U 0bnacTelt KynbTypbl,
Pa3/INYHbIX MO COAEP!KAHUIO M MaclTabax. TaKXe Mbl pasnyaem, B
COOTBETCTBUM C 3amedyaHMem CaBMHbM MPABOBYIO KYy/NbTYpy «TeX Y/JEeHOB
obwecTBa, KOTOpble BbLINOAHAT CNEeuWaan3MpoBaHHbIE tOpUgMYeckue
3a3/la4M1, M NPaBOBYIO Ky/IbTYPY OCTANbHbIX FpaXaaH»’".

MpaBoBaa Ky/nbTypa HOPUCTOB ABaseTcA Haubonee BaXHOW B cUCTeme
Ky/NbTypbl NpaBa. KOpUCTbl B €BPONENCKOM KybType UMEeKT UCKIUUTEIbHOE
3HayeHune. OHM ABNAIOTCA OZHUM M3 O/IbKAOPHbIX NepcoHaxKein. W oHu
HaXo4ATCA BCerga B APYroW CUTyauuu, Hexenn «BHewHue». OTHOLEeHUA
MeXAYy «BHYTPEHHEW» W «BHEWHeW» MPaBoOBON KyAbTypbl OCTaeTcs
aKTyasIbHbIM [0 HACTOALLErO BPeMEHMU.

MpaBoBasA Ky/AbTypa OonpeaenseTr, Korga, WOYEMY WM rae AogM UCNoSb3yoT
npasa, NpPaBOBble WHCTUTYTbl UAM CyAE€OHbIM MPOLEEc; AN Nnoyemy OHU
MCNONb3YIOT Apyrne yupexaeHuad Wan e Boobuwe He npuberaloT K
nogobHbiMm Mepam. [paBo AenaeT ‘BO3MOMKHbIM CneayloLwnin  npouecc:
MHTEepecbl MNpeBpallaeT B MPUTA3AHUSA, NPUTA3aHMA MPETEHAYIOT Ha WX
YOO0BNETBOPEHNE B pPaMKax MPaBOBOM CUCTEMbI Yepes MNpPaBOBble aAKTbl.
Takum o6pasom, NpaBoBas Ky/bTypa MOKeT OblTby B COCTOAHUN OOBACHUTD
TO, KakKMM-TO OobpasomMhnpaBo NpecayMBaeTes B omfpeaesneHHble obnactu
U3HKW, KaK MpUTA3aHMA HapacTaloT Kak pacTeT Bceobliee oXxupaHue
CnpaBegAnMBOCTM WMAW, Bo3Me3saua. RyabTypa 3aecb npeactaBaseT coboit
cpeny, BIKOTOpON “JIOAN OXMAAlOT, 4TO OyAyT MMeTb BO3MOXKHOCTb
bopmMyANpoBaTb, ‘BBIPAXKATBE), M OCYLECTBASATL /IMYHbIA Bblbop. KoHuenumsa
NpPaBoBOWM, Ky/IbTypbl “Apeanaraer cnocob paHKMPOBAHWUA NO BaKHbIM, HO
HeonpeaeAeHHbIM 40 KOHLLA BOMPOCaM, Kacatowmmcs ocobeHHocTel 0bwmx
N3MEHEHMN U COLMaNbHbIX YOerKAeHNN, MHEHUI, LLeHHOCTEM U NepCcneKkTmB.

BaXHO, 4YTO KOHUEMMA NpaBOBOM KyAbTypbl MNO3BOASET MOHATbL U Te
WHTENIEKTYa/IbHbIE U OPraHW3aUMOHHbIE MEXaHU3Mbl, C NMOMOLLbI KOTOPbIX
npaBoBas AOKTPMHA MOXKET MMeTb BAMAHME U PopMMPOBaTb ''34paBbii
cmbicn" — KaKk npaBoBble GOPMbl MPUHUMAIOTCA KaK AO/KHblE 3HAHWA Ha
OCHOBaHMW Bepbl WAM  [0BepuUs BHe cdepbl nNpodeccroHanbHOM
IOPUANYECKON NPAKTUKM.

> CaBuHbM ®. CucTema COBpemMeHHOro pumckoro npasa. Mep. . XMuryamua. T. 1.
Mocksa: CratyT, 2011.
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Jlekyus I. CeBeT n Tbma

Yacme 3. Mpaeo Kak Hacunue

Bce-Taku, npaBo, B OTAMYME OT MaTEMAaTUKWK,), He ABAAETCA TO/bKO
OTB/IEYEHHbIM YMpPaXkHEHMEeM MO MOBOAY NOPAAKA, WMAWN CTPYKTYPbl MK
OTHOLLEHMSA, OHO He TO/IbKO OTKPbIBAET Haj/exallee, HO I, YTBEPKAAET ero.
Ero napagoKcanbHOCTb B TOM, YTO OHOMBMOMHENMOMKET MPUAABaTb CTaTyC
NPaBuAbHOrO WAW  Hag/ elKawero CrnopHbIM MAM  Jgaxke: HeBepHbIM
MONOMKEHUAM. 34ecCb BMONHE OBHAPYXMBAGTCA PaCXOXAEHUE Mexay
paunoHanbHbIM M BONEBbIM B Npase. PaloHasibHOE OXKMaaeT pasaeneHus
YyCTaHOBOK. Bones0e = MOKOPHOGTU. VIMEHHO)BONEBOM MOMEHT B npase
HeobblyaiHO cUAEH. Tak MPOMCXOAMNT MOTOMY, YTO MpPaBo CO3aaeT npasuna,
dopmynmnpyetr HopMBIOHW/, BRO/HE MOFYT He 6biTb pPaUMOHANbHBLIMKU MO
xapaktepy.  [lpaBo coobliaeT UM 0683aTe/IbHOCTb HE TONbKO CWUION
ybexaenuna nnn arpymeHTta.OHo 4pesBblyaitHO 6AM3KO K cune, K BaAactu u
Hacuaunie. 1 3To BTOpan CTopoHampasa.

Ha 3agHem pJBope 6auctaTenbHoro 3paHusa  KyabTypbl, 3a  dacagamu,
YKPaLeHHbIMU KOJIOHHamK, dnaramu, KNATBaMM U NPUCATAMM, BbICOKMMU
CNOBaMM U 3HaYeHMAMM -  OBHApyXKMBAETCA T[O/bli KUPNKUY BAACTH,
WHTepeca, Hacuama. Tomac MaHH TaK uM306parkaeT 3Ty CTPaHHOCTb B
“BonwebHolt rope”. naBHbI repot pomaHa, Kactopn, - BUAMUT COH. B aTom
CHE ero OKpYy)KaloT MpeKpacHble NAM W MNPEeKpacHble BWAbl, NapK, C
PacKMANCTBIMU U TEHUCTbIMU AEPEBbAMM, MOpPE, NS, HaZ HUMMU — BCTaeT
pagyra, - BO34yX CBEX, a [/1as3a JIloAeil, HANOMHAWMX NapK U MNAsK, -
COJIHEYHbIE, KaK M Bce BOKPYr. M KacTpon NoHMMaeT, 4To 3To — cyacTbe. M oH
BOCXMLLLAETCA 3TUMM NtoabMU. OHU yuTUBLI U ApyKentobHbl. M KacTopn HMKak
He MOor BAOCTa/lb HArNAAETbCA Ha HUX U TOJIbKO, BOJIHYACH, CNpalunsan cebs,
He 3acny)KMBaeT /M OH CypOBOW Kapbl 3a 3TO CcO3epuaHMe, 3a 3TO
NOACAYWMBAHME CONHEYHO-BNAaroCTHOrO CYacTbA, OH, HEMNOCBALLEHHbIN,
Kaxkylminca cebe TakmMm rpybbim, HecknagHbim U 6e3obpasHbim. Ho TyT oH
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3aMeyaeT HeyTo Apyroe, U o4yeHb CcTpaHHoe. OH BUAUT ManbymKa, CUOALLEro
B CTOpOHe OT Bcex. M manbumk 3ameTtmn Kactpona, nogHsan rnasa. 3atem
nepesen B3riag, NocMoTpesn BAab, U “c ero KpacMBoro, NOyAeTCKOro amua
CO CTPOrMMM YepTamMu MIrHOBEHHO cberKkana urpasllas 34ecb Ha BCeX nuax
ynbibKa y4TMBOW OpaTCKOM BHMMATE/NIbHOCTW, U XOTb OpPOBM €ro He
HaxMypWaUCb, HO B YepTax MOSABWIACb CYPOBOCTb, KaMeHHas, /IMLIEeHHas
BblPa*KeHMA, HenpoHuUuaemas, CMepTHad 3aMKHYTOCTb, OT KOTOpO/
XONI0AHbIV NOT NpoLWwnb yKe ycnokomslerocs 6bii1o MaHca Kactopna, Mbo oH
Ha4yan goraabiBaTbcA, YTO OHa o3Havaet”. U Kactpon ornsapiBaetca. Yto oH
BUAUT? Moryunme KoJIOHHbl 6€3 LLOKO/S, C/IOXKEHHble M3 UUAUHAPUYECKMX
rnbi6 M B Masax NOPOCLIME MOXOM, B3AbIMAAUCb 338 HWUM, — KOJIOHHbI,
obpa3sytowme BpaTa Xpama; Ha LUMPOKOM NecTHUUE, BeAyLWEN K HUM, OH U
cugen. OH NOAHANCA C TAXKENbIM CEPALEM U MNOLWEN BHU3 NO CTyNeHam, Bce
Bpems Aep¥Kacb C Kpato, MU NOTOM 3aBepHYA(B NPOXOA NoJ BpaTamMu, OTKYAa
BbilE/ HAa Y/MLY, MOLLEHYI0 KaMeHHBIMW NAuMTaMu, NpUBEALWY ero K
HoBbIM nponuneam. OH UX ToXe MUHOBanN, N neped HUM OTKPbLIACSA Xpam,
TAMENbIN, Cepo-3eNeHbli OT BPEMEHU,NC KPYTbIM CTyNneHYaTbiM LLOKONEM U
WMPOKMM  dacagom, MOKOMBLIMMCA Ha, Kanutensax MOLWHbIX, MOYTH
NPU3eMMUCTbIX, HO KBEPXY YTOHYABLUMXCS KOAOHH, Hag, KOTOPbIMK TO TYT, TO
Tam ToOpyYan CABMHYBLUMMCA C MECTa Kpyribii 0BAOMOK KamHsA. C ycuamem,
nomoras cebe pyKamuau, TAXKeN0 Abilla, Tak Rak y Hero,sce 6osblue u bonblue
TecHuno cepaues FaHc Kactopn go6panca Ao neca, KonoHH. 3To bbina o4eHb
rnybokasa KonoHHafda, n OH 6poaus B Hel, CIOBHO B /iecy MeXK OyKOBbIX
CTBO/I0B y.Beaecoro Mops; CTaparenbHO 06xoaa ee cepeauHy [...], n cepaue
ero nedemy-To CRUMaNoCh TAXKeNbIMIEMYTHbIM NpeadyscTBuem. OH 6osnca
BepuTb Cebe, HO BCe ¥Ke BbiHYKAEH Obln ABUHYTLCA AaNblue, BAOAb ABONHOIO
psfa KoJIQHH. MNepes HAM BO3HWKAA MeTanaMyecKas ABepb, OTKPbITas BO
BHYTPEHHOCTb_Xpama, Uy beaHArn noAorHy/iMcCb KONEHW OT y»Kaca nepep,
Tem, 4To OH yBugen./[lBe cenple CTapyxu, NOAyronble, KocmaTble, C
OTBMCAbIMM TPYASAMU U COCKaMM AJIMHOIO B NaJsiel, Mep30CTHO BO3UAUCH
cpegu nblnalowmx KapoBeH. Hapg 6onblwon vawel OHWU  paspbiBanum
MJlafeHUa, B HEMCTOBOW TULIMHE pa3pbiBann ero pykamm, — lFaHc Kactopn
Buaen 6enoKypbie TOHKME BOJIOCbI, M3Ma3aHHble KPOBbO, — W MOXMUPaNu
KYCKM, TaK YTO JIOMKME KOCTOUKM XPYCTE/IM Y HUX Ha 3ybax U KPOBb CTeKana c
nccoxwmx ry6. NaHc Kactopn onegeHen. XoTen 3akpbiTb F/1a3a pykamMu — U He
mor. Xoten 6exaTb — W... He MOT. 3a THYCHOM, CTPaLIHOM cBoel paboToli OHM
3aMeTUN ero U cTann noTpAcaTb OKPOBABAEHHbIMU KynaKamMu, pyratbcs
6e3rnacHo, Ho rpsAsHO M 6eccTblAHO, A3 elle Ha NPOCTOHAPOAHOM Hapeyuu
poauHbl MaHca Kactopna. Emy cTano TowHo, AyPHO, Kak HMKorga. B otTyasaHuu
OH PBaHYJICA C MeCTa U, CKOJIb3HYB CMMHOW MO KOJIOHHE, yrnan Ha3emb —
OMEpP3UTE/IbHbIN THYCHbIN LEenoT BCE elle CTOAA Yy Hero B ylax, JieaaHoM
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Y)Kac Mo-nperKHemy CKOBbIBasl €0 — W... OYHY/CA Yy CBOEro capas, Jexa
6GOKOM Ha CHery, ro0BOIM MNPUCIOHMUBLUMCD K CTEHE, C /ibIXKaMW Ha Horax. Ho
3TO He 6bIJI0 HACTOALLMM, AONOAJAMHHBIM NPObYKAeHUEM. OH NULLIb MOPrHYA
rnasamu, pagayacb nsbaBaeHUI0 OT MeP3KMX CTapyX, HO BCE e He YACHWUA
cebe 40 KOHUa, A3, BNpodYem, eMmy 3TO 6bl10 6e3pas3iNyHO, NEXUT N OH Y
KOJIOHHbI Xpama WU y capas, M 0T4aCTM ele NPOLOKAA CNaTb, TONIbKO YIKe
He MecTpble KapTUHbI NPeACTaBAAANCE eMY, @ OH AyMasl BO CHe, AymMan He
MeHee NpuYyanBo M Aep30CTHO. «f TaK U 3Han, YTo 3TO COH, — BopmoTan
OH npo cebsa. — MHe NPUCHUACA COH, NpenecTHbI U cTpawHbIn. CobcTBEHHO
roBops, A BCErAa 37O 3HaN U BCe CaM A/ cebs co34an — 3eNeHeoWnin napk,
W YyAHYIO BIAXKHOCTb, U BCE OCTa/lbHOE, NPEKPACHOe U Mep3Koe. A, MOXKHO
CKas3aTb, 3HaN 3TO Hanepes. HO MOXHO /M TaKoe 3HaTb W CO34aBaTb A1
cebsq, TaK ceba TelwnTb U r|yraTb?52

* k¥

Koraa mbl NpUCTyNaem K pPaccyAeHUI0 O Ky/lbType, N @ MpaBoOBOM KynbType
— HY)XHO MMETb B BUAY, YTO HEMPEMEHHO CYLLECTBYET KaKOMTO 3a4HWI NAaH
€e — CBA3aHHbIN C HEMpUATHbIMM M NOTPACAIOLMMM BCE ‘QCHOBaHUA ee
NposABAEHUAMM.

k kX

[axe yTBepKOaA ZHeuyTo| NpaBu/bHOE, YTBEpPXKA4ad €ero C MOMOLLbIO
paLMoHalbHblX apryMEHTOB, MpaBo 6AM3KO Hacuauio M Bnactu. Hacuaue
npon3BoamnTCcA BCAROM BAACTbI0. HOpMa,Ke Bceraa HaxoamuTcs B NpeacToAHUN
anbTepHaTuBbl ei. M NOTOMY HOpMa YTBEPKAAEeTCA He TO/IbKO pa3yMoMm, HO
n Bosein. By 3Tol OCHOBaHHOCTU) MpaBa Ha BOJIe U CBA3SWU €ro C BOJE
O0OHapyKMBAETEA, YTO HACUAME U BNACTb OTPULAIOT IMYHOCTb, NPEBPaLLAOT
ee 6osiblle B 0OBEKT, YeM B cyObeKT. MpaBo M BAACTb BbICTPAUBAOT CUCTEMY,
KoTopas, no 6onblieMy cyeTy, He Hy:KAaeTca B /mue. UM garke Hocutenb
BNACTW, NOBE/IEBAIOWIMA B TaKoW cUCTEeMe, He MOXKeT wusbexaTb 3ToM
meTamopdo3bl — BNACTb U ero npespallaeT B 06bEKT. ITO npesBpalleHne
YYBCTBYIOT BCE, KTO CONpuKacaeTca ¢ peHOMEHOM BEPXOBHOW BAACTU. TaKoM
BNACTUTENb — YyXe He OBObIKHOBEHHbI YenoseKk. [la M 4YenoBeK /M OH?
OcTaeTca nm oH cybbekTom? [1o Kakux rpaHuy? U Koraa mbl, TEM He MeHee,
roBopMM O «CybbekTe npaBa» - TO KTO OH, 3TOT CYyObeKT, Kak ero
06HapPYKUTb? Kak OH MOXET COXPaHUTbCA B TaKOro poJa o0bCcToATeNbCTBAX, B
KOTOPbIX CYLLEeCTBYET HacUAne OrPOMHOM CTENEHN U MoLU?

>2 ManH Tomac. Bonwe6Has ropa. Mocksa: ACT, Neoclassic, 2010
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Ero MoXXHO UCKaTb, TaKOro Cy6beKTa, MOXKHO COCTaBNATb TeOpUto cybbeKTa. B
NPUHLMNE, TAKUM CYOBEKTOM MOMKET ObITb /INWb TOT, KTO Cam NPOU3BOAUT
npaBo, U Kaxkgoe ero npasuao. Ecnu Takol cybbeKT OTbICKMBAETCA, TO cam
OH MOANENKUT NPaBY UAM HET? B cocTaBneHHbIX NapafoKcanbHbIX 3a43a4ax o
TaKUX CcybbeKTax — a OHW COCTaBAANNCbL MHOIMMM M MHOrMMK (3amn, He
noBuHyoWMiica cyapbe, HacTamBaloWMiM Ha TOM, YTO MMEHHO OH cam —
npuYMHa nocTurwmnx ero 6eactsnin, He 6oru, He cyabba, a TONbKO M TOJIbKO
OH CcaM; UK, K NPUMEpPY, 334a4a O KaMHe, KOTOPbI HE MOKET NOAHATb ero
BCEMOTYLLMA CO3AaTe/b) - OTbICKMBAETCA BO3MOXHOCTb OrpaHMYeHNs BacTH,
ee OTCTynneHus nepen 4Yem-To bonee Benukum. [lpaBo, camo 6yayuu
CBA3aHO C HACW/IMEM, MOXKET OrpaHMuYMBaTb BAacCTb, HE pauUMOHaNbHO, HO
camoit e Bnactbto. MpaBo , gaxe O6yayyYM CBSA3aHHbIM C HaCU/IEM, MOXKET
6bITb MHbIM, YeM Hacunne? C yem NpaBO CBA3AHO, C KAKMM OCHOBaHWEM?
Hacunne — cnyyaliHoe 06CTOATENLCTBO CYUWIECTBOBAHMA NpaBa WM Ke
BHYTPEHHe npucyLLee emy KayecTBo? ABAAETCA 1M APABO BbICLUIMM NPaBUIOM
couManbHbIX OTHOWEHWUIN, TMH60 OHO #TONLKO cypporaT, BblHYKAEeHHan Mepa,
No3BO/IAOLLAA CYLLECTBOBATb YE/IOBEYECKOMY MUPY?

MpaBo Npu3HaeT nog/exalue fApasy cyObeKThbl, KOTOPble CaMM OTKPbIBAOT
NnpaBua CBOEN KM3HW, CO3AAKT UX UIRPMMEHAIOT K CBOEN KMU3HU, B CBOEM
U3HU. Y4yeHue O_ecTecTBEHHOM\NPaBE MPELCTABAAET KAaXKAOro YesnoBeka
KaK CaMOBNaCTHOrO Cy6beKTa, KOTOpemMy NPABO. APYHALANEKUT OT POXKAEHMSA
— B LL&/IOM KOMIJIEKEE NpaB U UX CBA3U C BOJIEN U pa3ymoMm M 4yyBCTBamMM. Ho
Npeanonaraercs, 4To »CyObeKTy. HeobXxoaMMO OTKpbITb 3TM NpaBuAa,
OOHAPYHKMUTL UX, MPUMEHWUTb MX. HAXOAUM NI Mbl B AeACTBUTENBHOCTU TaKOro
cybbeKkTa? M Kak 1 Kem, OH BbIBOAUTCA Ha apeHy uctopumn? U ectb M y Hero
BO3MOKHOCTb W BpeMs Ha,CcBepLUEHWE TAaKOro poLa OTKPbITUIM U HA 0byyeHne
npasmaam?

lpaHAMO3HbIe MOMbITKA 0OHaPYKEHWA TaKOro CybbekTa MOXKHO HabstoaaTh,
K MpMMepy, B JA0CM3ME WM B XPUCTUAHCTBE. ITO — NPAKTUKM COCTaBAEHMUA
LLApPCTBEHHOrO, CYBEPEHHOrO NOpAAKa B pamMKax CamMoil JIMYHOCTM, KoTopas
onpeaenseTcs HeraTMBHO, KaK HecBOAMMAs HM K OAHOMY M3 MNPU3HAKOB
CaMOro 4YesioBEKa, KaxAblil pa3 OKasbliBatlolelhca yem-To ewe. B [peBHel
Mpeunn 6bin paspaboTaHa KOHUEMNUMA «aToOMNoOC», MPUMEHUTENBHO K NnLy.
ATOMOC 03HayaeT «HEeBbIPA3UMBbIN», M OH JOMYyCKaeT pas/inyYeHue,
JOMNyLLEeHWe TOro, YTo AB/AETCA HEBbIPa3sMMbIM MO CyTU. B eBponelickoi
Tpaguuum atonoc — npeaenbHO NycToe M NOTOMY MPeAenbHO MOAHOE U
HenoBTOpPUMOE. B KUTaCKOM TpaauLUMM «NYyCTOTa» — 3TO CaMOE KejlaHHoe
cocTosiHMe 4yesioBeka. OHa MpeAenbHO OTKpbITa M BOCMPUMMYMBA. TaKkas
JIMYHOCTb CYyBepeHHa, MOXeT 6biTb UCTUHHbLIM FOCNOAMHOM BeLLein U camoM
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cebs. Ho Kak oHa BoO3aeilcTBYeT Ha obwuii nopsgok? Ha uHctutyuumu?
[Jaocnsmy M XpUCTMAHCTBY, BMnpoyem, HeT ocobeHHoro aena Ao obuwero
NnopsaKa, OHU He 3aHATbl KOHCTPYMPOBAHNEM COLMAbHOM PeanbHOCTU, HO
npobnematMsmpytoT ntobyto peanbHOCTb, BHOCA B Hee 3TOT daKTop
cBobogHol oT nobbix 06CTOATENBCTB  JIMYHOCTU. TaK, KOCBEHHO,
XPUCTUAHCTBO M 4a0CM3M OKa3blBalOT BO3AENCTBME U Ha O6OLWMIM NOPAAOoK, U
Ha ero Hopmbl. >

B XX Beke P. My3unib nuWeT KHUTY O YenioBeke 6e3 coiicts™. Ha YpOBHe
ctoxkeTa My3unb pacckasblBaeT aHEKAOT O TOM, Kak B ABcTpuu, B 1913 roay (a
Mbl, C BbICOTbl MCTOPUYECKOTO OMbITa, 3HAEM, YTO 3TO rog HakaHyHe lNepBsoit
MWPOBOI BOMHbI) rPyNna YMHOBHUKOB, WHTENNEKTYANIOB U BOEHHbIX,
BAOXHOBNEHHaA peKpacHoin Jamon Aunoammoi, pewmna nposectu AKUUIO
npasgHoBaHua 70-netma npasneHus Mmnepatopa PpaHua Wocnda,
3an/laHUPOBaAHHYIO MMM Ha 1918 r. AKUMA ROAy4YMaa HaAMMEHOBaHMe
MapannenbHoi Mo npuyMHe Toro, yro B coceaHel Blpyccum Ha 1918 r.
HameTunn otnpasgHoBaTb 30-neTne MApasieHUA umnepartepa Buabrenoma.
KO6uneit, 3a4yMaHHbIN Kak MUPHOE TOPYKECTBO, MPOocnaBastoWee cosngaHme
W CNaBy MMMNEpPUMU, CTAaHOBUTEA AeCTBOM NO MOATOTOBKE K BOMHE M Kpaxy. Ha
ypoBHe naeit Mysnab pacckasbiBaemo napagdoKce, KOTOpbIA, ObiTb MOXKET,
ABNAETCA OAHMM U3 T[NaBHbIX) ONA° COBPeMEHHOM emy ABCTpUM U
coBpemeHHon Ham EBponbl: 6€30CHOBaTeIBHOCTM M BecnpuyYMHHOCTU
MHOXEeCTBA  COUMANbHbIX |\ ABMEHUM, KOPEHALMXCA B  MOpPA/bHOM
HeonpeaeneHHOCTN YeI0BEeKax, TO eCcTb 9TO AaXKe He KAKOW-TO OCOBEHHbIN
NopoK #ABCTPUU wunn EBPONbI, “3TO, CTPaHHble 3PdeKTbl COLMANBHOCTH,
CNOHBIX cuUCTeM, CTpoAmMxXiBce 6osiee n bonee CNOMKHbIE UHCTUTYTbI, He
peLwaloT HKU, OAHOW MOPaNbHOM Mpobaembl NtOAEN, KOTOPbIE 3TU UHCTUTYTbI
o6pa3ytoT. Mpeononets 9Ty 6€30CHOBATE/ILHOCTD HEBO3MOMKHO C NOMOLLBIO
MHCTUTYLUIN, YUPEXOEHUM U Npoumx  KecTkux  dopm.  KynbTypa,
UMBUIM3ALMA, TEXHUKA— He TO/IbKOHE CMacatoT YesioBeKa OT HEOBX04MMOCTH
MoOpasibHOro Bbibopa, HO, NO-BUAMMOMY, eLle 6onee 3TOT BbIOOP YCAOKHAOT.

53
B XpucCTMaHCTBE M3HA4YanbHO pa3BuBaeTca yyeHume o LUapctse boxuvem —

rpaHAMO3HAA KOHUENUUs, KoTopas, Npexae BCero, MMeeT IMYHOCTHOE U3MEpPEHHeE.
370 LUapcTBo — MeHblue BCEro MOMUTUYECKAs CUCTeMa, 3TO MNpexae BCero
NPOCTPAHCTBO OTHOLWIEHUI MeXay ABYMA-TPEMSA N0AbMMU, OTKPbITbIMU APYT APYrY U
nmobawmmmn  apyr apyra. B pamMKax [JaocuM3ma  BO3HMK/AO y4yeHue o Jin —
onpeaeneHHOM nopagKe. BOSMOXKHOM B 3TOM MUpe, cpoacTeeHHom [ao (Mytu). 310
He MexaHMYecKMin ¥ Ccyxol nopagok. /I nogobHo nopsaaKy — pacTeHus —
HECMMMETPMYHOMY, HO BCK-Taku MNOPSAAKY. TaKoB Ke NOPAAOK PUCYHKa Aepesa,
KaMHsi, BOJIH. [lMofobHOro poJa NOpPAAOK, BepAT KWUTalubl, BO3MOXEH W B
COLMaNbHbIX OTHOLIEHWUAX U IMYHOW KU3HW.

> PobepTt My3unb. Yenosek 6e3 ceoiictB. MockBa: A3byKa-ATTMKyc , MHOCTpaHKa,
2015
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HM  KynbTypa, HM  UMBMAM3AUMA  He  BbICTYNAlT  NPUYMHAMMU
6e30CHOBATE/IbHOCTU, MPUYMHA HaxOAWUTCA B CaMOW MOpPanM U YeNoBeEKe.
Jobpo n 300 camm no cebe 6eCnpUYMHHDBI, TaK YTO HEBO3MOXHO HaMTK
onpasgaHuMe W NpuuMHy Aobpa v 3na. U Mysunb cTaBuUT BONPOC O TOM,
6ecnpuymMHeH M MopasnbHbIA BbIOOpP, paBHO3Ha4YeH K BblGOp, KOTOpPbIM
COBepLUAeT YesioBeK mexay Aobpom 1 3n10m? CBmuaeTenem nposaBIeHNN 3TOM
6ecnpuymMHHOCTM UK bHesocHoBaTenbHOCTM My3uab genaet Ynbpuxa -—
aBCTPUMCKOro matemaTtuka, kotopomy B 1913 r. UcnonHunocb 32 roga. Ho
Ynbpux KuBeT He TonbKo B 1913 r., — ero Bpema — To, KOr4a NOHUMaeLb, YTO
Y)E Yero-To B CBOEM KM3HU Tbl He caenaelwb; 3To Bpema ¢ 1913 rogom
HUKaKOM CBA3KU He MmeeT. Y Ybpuxa, Kak Uy pOMaHa, TOXKe HET OKOHYaHUA —
OOPOXKKM M BO3MOXKHOCTU, KOTOPbIX OblJI0 paHee MHOro, — BAPYr HAYMHAOT
CY*KaTbCA, UX KOJIMYECTBO YMEHbLUAETCA, HO TaK elle CNoXHee onpeaennThb,
KOTOpas M3 HUX — TBOA M HacToAWaA. YAbPUX sIBNAETCA CBUAETENEM He
TONbKO KMU3HU APYIUX, HO U CBOEW KU3HUITOXKE; OH HUCKO/IbKO HE OTAENEH, —
HM OT ABCTPWUM, HU OT cecTpbl AraTbif HX OT CBOEero OTla, HU OT CayYalHbIX
ntofen, ¢ KotopbiMmn ero ceoauT My3uiib. B KOHTaKTax ¢ APYEMMU NtOABMU U
obHapyuBaeTcs cTpaHHas 6e30CHOBATENbHOCTb MOCTYMNKOB WM peLIeHN,
KOTOpPbIE Nt0AN BbINOHALOT, CTPARHAasA Pa3ABOEHHOCTb: KOrAaa BCe 3Haellb, HO
cAenaTb HUYEro He MOXKELb, MaWN Aenaellb, HOZHE 3Haellb, XOPOLWO MAn
MJIOX0 TO, YTO Tbl Aenaellb, Korga Ao0pP0 W, 3/10 KaxKyTca PaBHOBEINKMMMU
BO3MOXKHOCTAMU] @ ObITb XOPOLLIMM, =~ HEXOPOLION, ITOT YE/IOBEK HE CTO/IbKO
b6eccogepKaTeneH, CKoJbKO NOTEPAH, M MOTOMY HYXAJAETCA B PA3/IMYAIOLLEM,
y3HaloweM-ero B3rnage. HeyaobHoe 4yBCTBO OTCYTCTBMA KaKoro 6bl TO HU
6b1710 ACBOMNCTBA, -HOTHOCUTCA K TOMY;, UTO MHOrMe NoAM B Halle Bpems
Ha3bIBAOT UHTYULMEN,TOrA4a Kak paHbLUe 3TO Ha3blBa/soCb BAOXHOBEHMEM, U
OHW AYMAIOT, YTO OHU AOMKHbIYBUAETb YTO-TO CBEPX/IMYHOCTHOE Ha MecTe
JINYHOCTM, HO Yalle BCEro Bce, YTO OHWU BMAAT, OKA3bIBAETCA TO/IbKO YEM-TO
HENIMYHOCTHbIM, “HEYENOBEYECKMM, HU3KMM U CTpalHbiM. Yenosek 6e3
CBOWCTB — €AWHCTBEHHbIN cBMAETeNb KU3HU. OH Bcerga npas, HO HUKOr4a
He 6blBaeT NPOAYKTUBHbIM, HUKOTAa HE CYHACTAMBbLIM, MU HUKOrAa, Kpome KakK
Ha MrHOBEHWE, He yBJieKaeTca Yem bbl TO HM Bblno. ITO cocTosHME Apyroe,
HeXenu nycToTa, NOXaAyW, 3TO W ecTb npefesbHaa HAMNOJIHEHHOCTD,
NpensbbITOK, OTTOPXKEHUE, OTUYKAEeHUEe M oT4asHMe. Yenosek 6e3 cBOMCTB —
He OTKpbIT 60/bllUEe K pa3/INYaloLLEMY Er0 B3raay.

I'IpaBo HaXo4unTCA Ha rpaHunuUe 3Toro HeEBbIPasmMMoro. BbIHY)KAeHO NMPUHUMATb
HeraTuBHble CbOpN\bI ANnAa npunaaHnAa o4epTaHnAa HEBbIPpasnMmomy.

Wnu apyroit npumep. MaTpuapxasbHas ceMbs — KperKa, BCe 3HatOT, UTO U Kak
B HeW Aenatb, ee NOpAJOK YCTAaHOB/EH TbiCAYaMM MpPaBuW/, NMPOYHOCTb ee
MOKOMTCA Ha Hesblbiemblx cTaTycax. Ho Bce MeHseTca, Korga cembsA
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OCHOBbIBAETCA HE Ha CTaTycax, a Ha cBoboAe, Ha Nto6BU. TaKyto CEMbIO OYEHb
TPYAHO CTabUAN3NPOBATb, OHA HYXKAAeTcA B HOBbIX GOpPMax, HO He HAaXoAUT
MX, NOCKONbKY Ntobaa dopma ABAAETCA OTpULLAHMEM NpuHUMNA cBO6OAbI.
3TN GopMbl OCMAPUBAIOTCA KaXKAbIM pas, U KaXKAbli pa3 BOCMNPOU3BOAATCA
TEMM, KTO YyTBEpXKAaeT cBok cBobogy. He Bce cnocobHbl K Takomy
HanpsaKeHHoMY AencTBuio. MNoTomy uncno Tepnawmx Katactpody cemen —
OrPOMHO B COBPEMEHHOM MUPE, NMPUHABLUEM MOAENb CEMbWU, OCHOBAHHOM Ha
cBO6OHOM BOJIEN3BABNEHUN NIHOAEN, €€ COCTABAAOLLMX.

* k¥

MpaBo HEBEPOATHO O/M3KO K «NOAUTUYECKOMY», K MNyOBANMYHOM BAACTU.
TepMMH 3TOT — «MNOAUTUYECKOEY, - B PYCCKOM(A3BIKE 3aMMCTBOBaHHbIN, U
aHasora C/IaBAHCKOro y Hero HeT. HeT 3Tof0 CHWMCXOXAEHWUS CMbICIOB K
YCTPOWMCTBY rpakAaHCKON MOAMUCHOM M3HU, HeT MpMBKyca obLiecTBeHHOWM
opraHvM3aumMm M MUPOBOW OpraHusaliumM, ynopAagoyYeHns B 3TOM ClOBe.
TEPMUHbI:  «KHAXEHWe»® ", npaBfeHWe, LAPCTBOBAHME W HE UAEHTUYHDI
noNuTUKe. B aHrAMICKOM A3blKke, Hanpumep,4YHNnoanuTUYECKOro ectb Tpu
CMbIC/IOBbIX OTTEHKa, 0603Ha¥aembix pa3HbiMi cnoBamu: 1. Politics —
NosINTMKA C cCOBCTBEHHOM CMbICAE CNOB3; 2. Polity— nonutuueckas cdepa; 3.
Policy — nonutnuyeckmn ctpon. \ToT @aki, UYTO 3TM CMbIC/IbI B PYCCKOM
0603HayaloTCA YEPE3 CAOBOCOYETAHMSA, @ He Yepes oThe/bHble TEPMMUHBI,
yKa3blBaeT  Ha ' hHe3pefoCTb CaMUX  Ha3BaHHbIX  peHomMeHOB B
COOTBETCTBYIOLEN KYAbTYpE, Ha, TO, YTO chepa, NONUTUYECKOTO MOXKET BbiTb
Avwb o€BanBaemMoiM, HO He OCBOEHHOM.

HapoaHoe » noHnMaHWe \, AaHHbIX, GeHOMEHOB OTpaKkaeTca B A3blke. B
rpeYeckom «KpoTtoc» — \3TO CWUAa, BNAACTb, TOCMOACTBO; «OpPXL» — Hayaso,
HayaNbCTBOBATb, WPaBWUTb, BnacTb. B naTMHCKOm “impero” o3Havaet
«rocnoacTeo, MNoBen€HWe, pacrnopsxeHue; “dominatic” —  pgecnor,
BEpXOBHaA BfacTb, eguHoBnactve; “auctoritas” — nonHosnacTue,
NOJIHOMOYMSA, BNACTb. AHFAMICKOe “power” o4eHb MHOro3HayHo. 3To M cuna
M MOLLb, U Aep)KaBa M BNacTb, MU NosHOMo4YMe. B ocHOBe BnacTuM nexar
OTHOWEHUSA AByX W 6osee cybbekToB. Bnactb — ABNEHWE [YXOBHOMO
CBOWCTBA, OHa anpuopHa. OHa — OCHOBa couManbHbIX OBLHOCTEN. Y HemLeB
Macht (cuna) koppenupyet c noHaTMem Recht. B aHrMMCKOM s3bike power B

> Cm.  «KHsxeckoe npaso» (MpecHakos, A. E. KHAoe npasBo B [lpeBHel Pycu.
Oyepku no ucropumn x—XIl croneTtnit : yuebHoe nocobue / A. E. MpecHAKoB. —
Mockea : UspgaTtenbcteo KOpaliit, 2018.), unmn «Mctopuio rocyaapcTea POCCUMNCKoro» (
KapamsuH HuKkonait Mwuxainosuy. Wctopus rocypapctsa poccuiickoro. Mocksa:
dkcmo, 2018) wam nobble nonauTMYEcKWe TpaKTaTtel [peBHei Pycn - ana
06HapyXeHWA TaKoW TEPMUHOOTUMU.
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NOJIMTUKE COOTHOCUTCA C KaTeropumen cobctBeHHocT — authority. Mo cyTtwy,
npobnema 4yenoBeKa Ba)KHa HamM B MPOEKLUMM ee Ha OTHOLIEeHMA camoro
YyesioBEKA B €ro CaMOMO3HAHMM U CAMOOLLYLLEHWW BAACTU. ITO, B CBOIO
oyepedb, €CTb OTHOLIEHUA HE TONbKO K BNACTU, Kak K camomy cebe, HO U K
MHOMY YenoBeKy. UmeHHO ¢eHOMEH BNaCTM NO3BOAUA APUCTOTENO FOBOPUTb
O YesioBeEKE KaK O MOJIMTUYECKOM }KMBOTHOM MO CBOEM npwpo,cl,e.56 B. Janb
[aBan TaKkoe NMOHMMaHMe BNacTU: «ITO NpaBo, CUla U BOAA Haj Yem, cBoboaa
OENCTBUS N PacropsiKEeHUs, HayaNbCTBOBaHWE, YMNpaB/JeHWe, HayanbCTBo,
HauyanbHUK».>’ Benopycckoe “Ynaga” — OAHOKOpPEeHHOe C pycckum. Ho
HeNb3s HE OTMETUTb, YTO 3TUMOJIOTMYECKUIM pAfg 3TOro CN0Ba BOCXOAMUT K
BNageHuto, obnagarHnto. 1 3To oTiMYaeT pycckoe NoHMMaHME CyTU BAACTHbIX
OTHOLUEHWUI OT IATUHCKOM TpaaAnLMN.

BnacTBOBaHME M MOJUTUKA €CTb CTOPOHbI OIHOFO, M TOro e npolecca. Ha
MPOTAXEHUN CTONETUI MUP MOIUTUHECKOIO MEHABTEA, MEHAIOTCA rPaHMLbl
NONNTUYECKOI CPEepbl, MEHAIOTCA NPEACTaBAEHNUA W MOAUTUYECKUE WUAEMN,
pacluMpAeTcA  TeopeTMyeckoe  MOAe  KOHUEnuui, b  cogepsKallee
WHTepnpeTaLmMn NOAUTUYECKOro. TOT cMblea, KOTOpLIV BKAaJpiBaeTcA B 3TO
NOHATME B COBPEMEHHOCTM, BfiepBble 6bll 0603HaueH B HoBoe Bpems
Makuasenin.®  [o MaKuaseinu NOAUTAYECKME  OTHOLIEHMA
PacCMaTPUBANNCL _HOmaHANOMMIU A C OTHOWEHUAMMUY MEXZy CTaplnm W
MNaAWMM B CEMbE, W MOTOMY Obifil KECTKO CBA3aHbI C HOPMamu
HPABCTBEHHOCTU W penvrmeii.”” B APeBHUX aHTUUHbIX rocygapcreax (Pum)
pater familias,asnaetealogHOBPEMEHHO U KpeL,oM. MpaBo He OTAenAnoch oT
PennmAn, Pennmia = oT BAACTHbIX OTHOWEHNIT. Chepa NOUTUYECKOTO — 3TO
chepa KeCMUYECKMX, YNopAA0UMBAIOLLMX 3aKOHOB. Cdepa NOAUTUYECKOTO
5T0 cdepal, rocyAapCTBEHHbIX  OTHOWeHUN, chepa OBLIEHUA WUMEHHO
NONUTUYECKUX ﬂlop'eﬁ, TeX MNOJUTUYECKUX MKUBOTHbLIX, O KOTOPbIX nucan
ApucTtoTenb. MOAUTMKA /3Aecb aHTponomopdHa, B Maeane B NOAUCE HET

> ApuctoTtensb «CounHeHus B 4-x Tomax» M., 1984 1.4 «Monutnka» KHura 1 1(9) crp.
378

> Janb Bnagnmump MeaHoBMY. TONKOBbIMA CNIOBapb KMBOTO BE/IMKOPYCCKOrO A3bIKa.
MockBa: Pycckuii a3bik. 1991

% 310 yTBEPXKAEHNE HEOOXO0AMMO NMPUHMMATL C OFOBOPKOM O €ro ycnoBHOCTU. Peub
MOXET MATU O AOMUHAHTE, aKLUeHTe U uaeane. Te rHyCHOCTU, KOTOpble ONUCbIBaeT
Makuasennm, cywecrtsoBasv Bcerga, HO He Bcerga BO3BOAWINCL B pPaHr
YKeNaTeNbHbIX U AONYCTUMbIX U ONPaBAAHHbIX, HE BCErAa OHWU MAEaIM3NPOBAIUCH U
BMUCbIBA/IUCb B CUCTEMY MUpoONopALKa. B 3TOM M OTAMuME KynbTypHbIX 3MOX: B
3HAKax MX PaBHEHWSA, HA YTO OHM CBOAATCA B CBOEM MAEaNIbHOW 3aKOHYEHHOCTM MO
NlorvKe BHyTpeHHero pa3sutna. Cm. Maknasennm Hukkono. Nocyaaps. Mocksa: ACT ,
Xapsect, OI'13, 2006

> cm. Dertapés A.A. NMonnTnKa Kak chepa obLEecTBEHHOM KU3HWN (KOHLUENTYyaIbHble
noaxoAbl). // CoumanbHO-NOAUTUYECKMI KypHan Ne 2, 1997 r. cTp. 94-107
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peHomeHa  oTuykaeHua.”®  lpeAcTaBneHMA O MOAUTMKE  HOCAT
CUHKPETMYECKUI XapaKTep, B HUX CMewaHbl MmuUdONorus, Teonorus,
KOCMOTOHMA, 3TUKA. MaKnaBenn pasopsan 3Ty CaKpPasbHYl CBA3b MeEXAY
BNACTbiO, MPaBOM, HPABCTBEHHOCTbIO M penurnei. N emy npepliectsoBan
3Tan CMeLeHMA aKUEHTOB OT KOCMOFOHMYECKUX MNpeacTaBNeHUn o
rocygapcTBe K COLMONOTMYECKOMY MpPeacTaBfeHU0 O Hem, Korga BJacTb
rocyfapcrea cTana OCNapmMBaTbCsA BNACTbIO M OpPraHW3auMen rpaykAaHCKoro
oblecTBa. 34ecb paspywanca aHTUYHbIA U CPeAHEBEKOBbI KOCMOC M €ro
3akoHbl. C XVII BeKa Takoe pasninyeHne NnpoYHO BXOAUT B 06MX04 TEOPETUKOB
npaBa W rocygapctBa. JIOKK onpegenseT rocyfapcrBO KaK He3aBUCMMOe
coobliectBo NOAelN, KOTOpPOe CO34aHO ANA MNOALEPHKKW €ecTeCcTBEHHOro
nopsaKa M oXpaHbl YacTHOM cobcTBeHHOCTU. MoanInyeckoe obLLecTBO 34€eCh
OKa3blBaeTcA Wwupe NOHATUA rocygapctea. MoOHTECKbe BBEN B NONUTUYECKYHO
chepy BHecouManbHble YCNOBUA W 31EMEHTbL BAAaCTM W MOJNUTUKKU:
reorpaduyeckmini, KAMMaTUYECKUN, aemorpapuyeckuii wm T.n., co3gaBas
OVUCTAHUMIO Mexay Bonen u nonuvtudeckon Gopmoit. " AHaNAN3 NOAUTUKKU C
3TOr0 MOMEHTa Bbllea 33 MWHCTUTYLMOHANIbHblE pPaMKW, M NpUOBPEn

COLMONOTMYECKUIi  XapaKTep, o

N 3pecb 4Mbl CTanKMBaeMcA C OAHa
TpyAHOCTblO. ECAM NOAUTMKA EETb NPUPOAHOE AB/EeHUE, TO KaK MOXHO
roBOpuUTb 0O CTaHAapTax noautuyeckoro?y M moxetr M 6biTb
npeanoYTUTeIbHOM aKakaa-To M3\ bopm. neautmyeckoro?  Kakue cBsAsm
CYLLEeCTBYIOT MexkAy Tpemsa yKasaHHbiMy cdepamn? PeanbHas MNOAUTMKA
N3y4yaeTcs NONUTONOINEN, MPeaMET MPaBa COBCEM MHOW — OH OTHOCUTCA K
NO/INTUKE,-=HO,  MPEeACTaBAAET Mco60M dUKCUPOBAHHbIE HOPMbI, B T.u.

O6F|3bIBaIOU.I,Me I'IOI'IMTI/IKy.G2

60
3ameyaTeNlbHO, 4YTO B \@HTUYHOCTM B MNPUHLUNE HEBO3MOMKEH d)eHOMEH

KOHCTUTYLMOHAAN3MA: CYLLECTBOBABLUME 3aKOHbI OXPaHAIM YesoBeKa OT Nogo6Horo
eMy 4enoBeKa, HO HWKOFA@ — OT camoro nosuca. Mpea KOHCTUTyUMM B ee
COBPEMEHHOM MOHMMAHWUW HenpemeHHO Oblna 6bl BOCNPUHATA Kak 6esymue u
CBATOTATCTBO.

' 31a paLMoHann3aLma NOAUTUKKN U Lienelt rocyaapCTBEHHON KONNEKTUBHOM KU3HU
3ameyaTesibHa MO YacTU NPaKTUYECKUX YTUANTAPHbIX AOCTUNKEHUI ee. K coxaneHuto,
3TUM pPaLMOHANM3MOM MOFYT YyAoBAeTBOpUTbCA MHorue. Ho He Bce. [oTomy
CYLLeCTBYIOT T.H. «MpaBble», KOTOpble WWYT WHbIX Gopm  peanunsauumm
rocyJapCTBEHHOM WAEN U BbIBOSAT €€ 3a PaMKM 4YUCTOro yTuautapmsma. Mx
CyLLecTBOBaHME 3TO eLle M MOMMMO MOPOKA — CTPEMJ/IEHME K YeMY-TO BbiCLUEMY, OT
KOTOPOro OTKa3bIBalOTCA. HacTO OHM He 33 YTO-TO BbICTYNAOT, @ KaK JieBble — MPOTUB
yero-to. Cm. xapakTepHyto KHury H0. 3Bonbl «A3blvecknini umnepmanmam». OHa BcAa
nocTpoeHa Ha GaHTACTUYECKOM BbIMbIC/Ie OTHOCUTENbHO HEKOe PumMcKoin nmnepuu,
KOTOpas CylecTBOBasa /Wb B CO3HAHWMWM IBOJbI, HO HUKOrAA He CyLLecTBOBasa B
AeNCcTBUTENbHOCTU. KpUTUYecKana 4acTb KHWUMM HanucaHa Xopowo U obCcToATencHo,
NONOXKUTENbHAA YacTb — b671eHA U HEBHATHa.

62 AHuKunesny, A. T. NMonntuyeckas BnacTb: Bonpocbl MeTo400rMK UccneaoBaHuin /
A. T. AHnkunesuny. — KpacHoAapck: M3pgatenbctBo KpacHoApck, yHusepcuteta, 1986.
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Bnactb BO3HMKAET NOBCHOAY, FAe BO3HMKAKOT OTHOWEHMA MEeXAy No4bMu.
BblITb MOXeT, B/aCTb MNpPeALWecTBYET OTHOLWEHUAM MeXAYy oabMu.
MOCKONbKY BNacTb — CyTb OTHOLWIEHWUS Meay NoAbMM, TO OHa 0ObEKTUBHO
HOCUT HE TO/IbKO PaLMOHabHbIA, HO U UPPALMUOHA/IbHBLIN XapaKTep, NnLlb
YaCcTMYHO nMoAadatoWniica apTukyaaumn. B 3anagHolt  NOAUTUYECKOM
TpagauuMmn Aonroe Bpems AOMUHNPOBAN KOHTPAKTUBUCTCKMIA noaxon, (Teopus
oblecTBEHHOro O0roBopa), B TakKoM cucTeme MOJMTUKA W BAacTb
NpPOM3BOAHbI OT NpaBa. MMEHHO K TaKoM Tpaauunm npuHagiexat npu Bcemn
MX pasHoCTU M Henoxorkectu Mob6¢c, JIokK, Pycco, CnuHo3a, KaHTt, erens,
OxeHTune. MMeHHO B TaKoW TpaauvuUMM BO3HWKAKOT MHOFOYUC/IEHHbIE
NOMbITKWU YyBA3bIBAHMA NpaBa C Mopanbio. CoBpemeHHas noAnuTUYecKas
MbIC/1b 3anafaa CoAep*KUT B cebe WHY0 AOMUHAHTY. HaumHaa ¢ M. Bebepa,
NONNUTUKA BOCMPUHMMAETCA KaK He CTO/IbKOKaK y4acTMa BO BNACTWU, CKONbKO
KaK BO3MOKHOCTb €€ pacrnpeneneHusa Kak Mexay rocysapcrsamu, Tak U B
paMKax OZHOrO rocyAapcTea — MeNMy NoabMu U ux tpynnamn.”  Takas
KOHUEeNuMA No-HOBOMY onpeaenaer YeNloBEKA KaK NOJIMTUYECKOE CyLLEeCcTBO,
MOHMKAA 3HaAYeHMe ero WHAMBMAYANbHOrol MOpPasbHOrO . HAENCTBMA, U
NnoBbllas Po/ib U CTaTyC M 3Ha4eHue OOULECTBEHHbIX WHCTUTYTOB. B 3Tol
TOYKE MPOUCXOAUT MNOBOPOT \ OT NIPAAULMOHHOIO  aApPUCTOTENEBCKOrO
NMOHMMAHMA NONNTUKMK;B KOTOPOM YesloBEK Be3 NOUTUKM — He YeNoBEK, OH
— nnbo KNBOTHOE, NMH0 Bor, a B NOAUTUKE NPOSABIAETCA Kak YenoBeyeckoe
cywectso. MNonutnyeckoe COCTOAHME ‘OPraHUYHO A YeN0BEKa, MOTOMY YTO,
KaK HacTauBa/j Apuctotesib, Mexay OYHKUMAMM LapAa WUAKM Mmarmctpata u
dYHKUMAMIN OTUA ‘ceMelicTBa pa3HUlla, He B cTerneHu, a B cneuuduke. Y
Bebepa moMTUKa ABAAETCA /Wb CErMEHTOM YEe/0BEYECKOM XU3HU. Ponb
NONUTUKU — NpuBeLEeHUE B €AUHCTBO Pa3[e/eHHOro Ha 4acTu, Knaccbl m
npocnomkm obuiectsa. HoW nonnTMyeckoe Hayano He McYepnbiBaeT BCEro
couManbHoro. Y4yactve /B NOAUTMKE UMeeT MHoxecTBo ¢opm. OgHako,
BCAKOE COLMaNbHOE OTHOLIEHME [ONYCKAeT NOJIMTUYECKUI acneKT. MapagoKe
NONUTUKN: OHA KMBET COUMANbHON TFEeTepPOreHHOCTbIO, XOTA BHYTPWU
rocygapcrea MblTaeTcs co3f4aTb HeKoe ogHoobpasne. MMeHHO C 3Tum
NapafoKCOM CBfI3aHO  CYyLLECTBOBAHME CTOJIb LWIMPOKOTO  AManasoHa
NOHMMAHWUA MNONUTUYECKOTO M coBCTBEHHO MOAUTUKK. MNMonutnka — Bcerga
npouecc, Bceraa AMHaMuKa, BCerga cMTyauns, usmeHeHme no ¢opme, Bceraa
peanusauns csobopbl Yenoseka. MNonnTUKa AaeT obLLeCTBY ero CTPYKTypY,
dopmy, co3gaeT KOHBEHUMWU, WHCTUTYTbl, WHTEPNPETUPYeT 3aKOHbl U
npasmaa, U3MeHAET CUTYyaLuMo M MNO3BONAET YEN0BEKY aAanTUPOBATbCA K
N3MEHAOLLUMCA BPEMEHHbIM n NPOCTPAHCTBEHHbIM yCN0BUAM.
MonuTnyeckoe HayaNo OTKPbIBAaETCA YenoBEeKY OOBLEKTMBHO, OHO He

® Make Bebep: Nonntrka Kak npmsBaHue n npodeccus. NlymaHUTapHbIN LeHTp, 2018.
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NOBUHYETCA €ro »XesaHnAaMmM. o710 npnpoaHoe Ha4vaznio MNO3BOJIAET YE/10BEKY
6bITb AEMUYypProm FIOJ'II/ITMI-(M64 (HO Heé CO034aBaTb NOJIUTURY NO CYLLI,eCTBy).

BHMMaHWEe COBPEMEHHOM NOAUTUYECKON MbICIN COCPEAOTOMEHO Ha Hayanax
NOJINTUKKU, KOTOPble BUAATCA B Ha/NM4YMM B OOLLECTBE rpynn «Apysen» u
«paro».”®  CkasaTb O YeM-TO, 4YTO 3TO MOAUTMKA, 3HAUYUT YBUAETH
NosIEMUYECKUIN, aroOHUCTUYECKUI XapaKTep TOro WAuM uHoro ¢eHomeHa.
Bnactb M nonuMTUKa npegsafaHbl AN YenoBeKa, MOCKOJIbKY npeasanaHsbl
«Apy3ba» K «Bparn». Takaa Nos3nuUMA NO3BOAAET COCPEAOTOUUTCA B NOAUTUKE
Ha TEeXHWYECKMX BOMpPOcCax, KOTOpble MO3BOAAKOT PEryJnpoBaTb MNOJUTUKY B
AeTanax u paumoHanusmpoBaTb ee. K. OpéHg AaeT Takoe onpeneneHue
NONTUKKN: «ITO [AeATeNbHOCTb, KOTOpasA WMeeT Lenun, NoAKpenseHHas
B/1ACTbl0, OCHOBaHHOM Ha npaBe, obecrneyeHuA BHewHel 6e3onacHOCTU U
BHYTPEHHee corfacMe OTAE/NbHbIX MONUTUYECKO eauHuUbl C  OpYyroun,
rapaHTMpyeT NopAaoK B xoae 60pbbbl, BO3HUKAIOLLEN N3 Pa3NUYNIA MHEHUIA
Y uHTepecos».®

Muwenio PyKo NnpuHagneKnT adpopu3M; KOTOPbIA XapaKTepU3yeT cocTosHUE
COBPEMEHHOM MOINTUYECKOEN TEOPUN B LIeSIOM: «BnacTb Be3ae He notomy,
YTO OHa OXBaTblBaeT BCE, a MOTOMY, YTO wMcxoauT oTosctogy».’” Bcé
pasHoobpasue 3TUX KOHUEeNUUM  CBA3aHO € MHCTPYMEHTa/lbHbIM  UX
HasHayeHuem. Ta uaWpMHAs MOZeNb BAACTU, UAN EE BUAEHME B TOM WM
MHOM acnekTte ACAYKUT. 34ecb 3leMEHTOM  Bosiee LWMPOKOro yyeHus.
LleHTpanbHbIi MOMEHT Nt0B0N TaKoW TEOPUKN - 3TO OnpeaeneHne xapakrepa
CBA3N CYOBEKTOB BNACTHLIX OTHOLIEHWM: \NOAYNHAIOWETO MU NOAYUHAEMOrO.
N, 6e3ycnoBHO,  mocTMXeHnem XXmBeKa CTano MNpU3HAHME BaXXHOCTU
3NieMeHTa NoAYMHEHHOCTUN B'OTUX OTHOLIEHMAX, MPU3HAHME 3@ HUM aKTUBHOM
YHKLMN Y PaBHO3HAYHOCTM aCReKTy nogvymHeHusa. CyliecTBoBaHMe BAacTu
03Ha4aeT He MpPOCTO BO3MOXKHOCTb, NMOTEHUMaNbHOCTb NOAYNHEHHOCTU, HO
NOAYMHEHHOCTb « Ae-PpaKTo. BnacTb cywiecteyeT M Npu  OTCYTCTBUMM eé
OCO3HAHWA M NpU3HAHWA, nNernTMmmsauuu. 3To TOT ¢eHOMeH, nepes
KOTOPbIM OTCTYNaloT TEOPETUKMU €CTECTBEHHOrO npaBa U no3utueuama. H.M.
KopkyHoB, A.C. fAweHKO paccmaTpuBanu MNOAYMHEHHOCTb KaK ABAEHue,

* B cMbIC/IE aHTMYHOTO AEeMUypra, TBOPALLETO MUP M3 MaTepum, HO He TBOPSLLMIA
camy 3Ty maTepuio.

® WmuTT K. NMowsTre noautuueckoro // Bonpockl couponoruu. 1992. Ne 1. C. 37-67.
* Lut no: KpaBueHs H.U. Bnactb u obuectso. // «Bnactb (04epKku coBpemeHHOoM
nonutuyeckon ¢mnocodum 3anaga)» o\p B.B. MwBseHunepaase M., 1989 ctp. 43

¢ LuT. no Conosbes A.WN. «BnacTb B noanTnyeckom nsmepeHum» BectHuk MIY cepusa
12 «MNonntnyeckune Haykm» Ne 6, 1997 ctp. 57-70.
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KOHUenTyanusmpyiolee Bnactb.®® Takum 06pasom, BAacTb NpeacTaeT Kak
$beHOMEH CNOXKHbIW, B paBHOM CTeneHn obycnoBAeHHbI 0bcTosTEIbCTBAMM
KaK NOAYMHEHUA, TaK U nogunHeHHoCcTH.*

Bce 3TM pa3sHoob6pasHbie TEOPUM MOXKHO PasbuTb Ha 2 6onbliMe rpynnbl:
penAuMOHHaAA  KOHLENuMA  BNACTW, NpPeACTaBAAOWaA  BAacTb  KakK
MEX/MYHOCTHOE OObLLeHMe, NO3BO/AIOLWEE OLHOMY KakKMm-To obpasom
MEHATb MOBEAEHWNE APYroro WM Ke Teopua, OCHOBAHHAA Ha TOM, 4TO
CcybbeKT NofaBafeT conpoTuBieHMe 0H6beKTa, YTO NpeanonaraetT HepaBHoe
pacnpegeneHve pecypcos. [pyroi Noaxof — CUCTEMHbIN, - COBEPLUEHHO
OTCTPAHAETCA OT IMYHOCTU. BnacTb ecTb NWb 3N1EMEHT CUCTEMbI, CBOMCTBO
cuctembl. OCHOBOMOJ/IOXKHUKM COBpeMeHHOW noautonormm M. Bebep, T.
Naccyann BUAAT cyTb NONUTUKM KaK U3HaYanbHYIO 6opbby 3a Bractb. Takyto
KOHLENLMIO BNOJIHE NPUHUMAAN U KOMMYHMUCTbI, BO MHOOM OonpeenvsLLme
061K coBpeceHHOro mupa. Kak rosoput E. BATp:, «OCHOBHOM npeamet
NOSIMTUKM — BAacTb, W60 Hopbba 3af3aBoeBaHMe BNACTW, U OCYLLECTBIEHME
BJIACTVU — OCHOBA NOAUTUKM».”®

Takoe onpegeneHne OCHOBAHO. Ha MHAMBMAyanMCTMHECKOVI aHTponoiaormu
Hosoro BpeMeHW. NHansna noTomMmy- “n 60peTCﬂ 3a B/1aCTb, YTO OHa emy He

o8 KopkyHoB. H. JIEKUunKM no obluel Teopuudipasa. — 8=e nsa. — CMN6.: U3a. KOp. KH.
Mar. H. K. MapTbiHoBa, 1908.; AweHKo A. C. Teopusa degepanmsama. OnbiT
CMHTETUYECKOM TeopUN ApaBa‘M recyaapctea.— HOpbes, 1912

* B HacTofilee BpemA MOM¥KHO BblAEAUTL COLMOIOrMYECKNe NoAXOAbl K 06 bACHEHUIO
dbeHoMEHa BNACTU, HARPUMEPHATPMOYTUBHOrPENALMOHHAA KOHLENLUUU, CYLLHOCTHO
aHTpoMoorMyeckne: ~AemuHUpyiowan, 6Hepywana Hayano B  Bebeposckoi
COUMOIOTMYECKONM LWKoe, 3aech BAACTb CBA3bLIBAETCA C Pas3/IMYHbIMKM CBOMCTBaMMU
YyesioBEKA M CTOPOHAMM ero WHAMBUAYaNbHOW AeAaTenbHOCTU. Bonesasa KoHuenuuma
lerens, cunosaa Fob66ca, ncuxonornyeckasa B MeTpaxuuKoro, KoHuenuus obmeHa
Naccysna - KkntoYeBbled KOHLENUMU WUCMONb30BaHMA Pa3HOObpasHbIX CpeacTs
NPUHYKOEHUSA B OCYWECTBAEHUM BAacTU. [POTMBOMOCTaBAEHbl 3TUM TEOpPUAM
6eccybbeKTHbIE CUCTEMHbIE KOHLLENUUWU: CTPYKTYPHO-PyHKUMOHanbHas (T. MapcoHc
MapcoHc Tankott. CoumanbHaa cucTema. MoCKBa: AKafgeMUUYecKMit  MPOEKT,
2018.NoapobHee: https://www.labirint.ru/books/651463); HOPMaTUBHO-
WMHCTUTYuMoHanbHaa (Ox. Maliep Meyer, John W. and Rowan, Brian (1977)
‘Institutionalized organizations: Formal structure as myth and ceremony’. American
journal of sociology 83: 340—363); nHTepakumnoHuctckan (M. bnay Peter Blau. On the
Nature of Organizations. Wiley-Interscience; First Edition, 3rd Printing; Ex-Library
edition 1974), knaccoBan (MapKc-IHrenbc), NoCTCTpyKTypanuctkaa (M. ®yko dyko
M. BesonacHocTb, TeppuUTopus, HaceneHne. Kypc nekumii, npoumTtaHHbix B Konnegxe
ne ®paHc B 1977—1978 yu. roay / Mep. ¢ ¢p. H0. 0. BoicTposa, H. B. Cycnosa, A. B.
LectakoBa. — CM6.: Hayka, 2011. — 544 c.).

70 Uut. no 3yes B.W. «BnacTb KaK cucTema MOJMUTONOMMYECKUX KaTeropui»//
Focypapcteo M npaso 1992 Ne 5 ctp. 91-97, ctp. 91. Cm. Batp E. M. Coumonorua
NOAUTMYECKUX OTHoweHui / Mep. B. Cknsap, A. Hukonaes. — Mocksa: Mporpecc,
1979.



68

NPUHAZNENKNUT, YTO OH A0OMBaEeTcA TOro, YTO He COBCEM eMy OPraHW4yHo
npucywe. Motomy 6opbba, NOTOMy BNACTb — COLMaNbHbIA pecypc U
6e3ycnoBHas LEHHOCTb B F[flasax boploweroca 3a BAactb. B Takoi
nepcrnekTuee B/1aCTb
CBA3bIBAETCA C MPOSABAEHUEM
CUAbl, B COLMANbHOM CMbICAeE.
Cunbl, KaK *KecToKoro rpyboro
HacuaMa, HO Kak obbema
COLMaANbHbIX  BO3MOXHOCTEMN,
B/IUAHME, T.e. oOnATb BCE
CBOAMTCA K pecypcy, KOTopbiM
ABNAETCA W BNACTb. B
KOHCTUTYLMAX CYLHOCTb
B/1ACTU Kak 6yato 6bl
packpelBaeTcA B paspaboTke
psAa npaBOBbIX KaTeropum,
rnaBHaa M3 HUX: MCTOYHMKM
BAlaCcT, CyObEeKTbl  BAacTy,

06beKTbl B/1IaCTH,
B3aUMOOTHOLIEHNA Mexay
HUMMU.

Crabunusauyms npasa

NPOUCXOAUT»33 CYET HhCO34aHMsA,  ero. 1Bepablx GOpM M UX 3a4acTyio
NPUHYAUTENbHOTO hBHEAPEHNA B MPaKTMKM U yaep:KaHus. MMoTomy nog
CyObEKTOM B NMpaBe Yalle BCEro NMOHMMaem He «CBOBOAHYI NUMYHOCTLY, a
HEKUI CTaTyC — Macky,, GOpMY; CKOHCTPYMPOBAHHYIO W MO3BOJIAIOLLYIO
YenoBeKy KaK=TO XWUTb U BbiTb BKAOUYEHHbIM B COUManbHble cBA3U. Mexay
JINYHOCTBIO M STON'HOPMOWN — OFPOMHOE Pa3/IMiNE, HE MEHDbLLEE, YEM MEXKAY
Tenom u ogexaon. IHOrAa 3Ty KOHCTPYKUMIO — cybbeKTa, - MPUHUMALOT 33
caMy /IMYHOCTb. TO, YTO 3TO COBCEM HE TaK, BbIACHAETCA B KpPUTMYECKMe
MOMEHTbI U CUTyauun, Korga oagexgbl COBJEKakTCA W Nnoa HUMU
0bHapy:»KMBaeTCA BCe-TaKM MOAJNMHHOE 4Yes/lOBEYECKOe CyLLecTBO, YacTo
3HauMTeNIbHO OT/IMYalolEeeca OT CBOEro cratyca. [lpaBo M BAacTb He
NMPOCTMPAIOTCA Ha 3TO CyLWeCTBO, B Jlyyllem C/y4yae, MpPaBO MOXKET
rapaHTMpoBaTb /ML CTATyC — T.e. TPaHWUbl 3TOrO Ccyullectsa, — OT
nocsaraTenbCcTBa BAACTM UAW APYrMX Auu. ITO OrpaHMYeHue Npou3BOAUTCA
NpaBom, KOTOpOe camMo 6/M3KO BNACTM M HAcWAUIO. BbIXOAMT, 4TO BAACTb
OrPaHNYMBAETCA BAACTbIO, YTO 3aZaeT nporpammy 3¢GPeKTUBHOCTM TAKOro
pofa orpaHUYeHus.
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Bo BTOpOM nosoBuMHE XX BEKa BbIWAO MHOMECTBO KHUF M CTaTel Ha Temy
npasa BHe rocyaapctsa.’’ MpaBo, OYEBMAHO, MPEALIECTBYET rocy4apcTay,
BO3HMKaeT A0 Hero, W oKa3biBaeTca 3PpPeKTUBHbIM A0 onpeaenéHHom
creneHu, 6e3 rocygapctea. Ho nuvwweHo n Aaxe Takoe A0rocyaapcTBeEHHOE

272

npaBo HacunaunA OueBnaHo, Het. 3a npaBoBbIMM HOpMamMu Bcerga CtouTt

KONINEKTUBHAsA BO/A W BNACTb, AAXe eC/IM OHA He MMeeT rocyAapcTBeHHOM
npupoapl.

* k¥

PaccykgaTb M nucaTb 06 3TOW CTOpPOHe NpaBa _.— MpPaBe Kak Hacuauu, -
Henerko. MloToMy 4acTo O Hell U He FOBOPAT, U HE MULLYT.

B 1938 roay Knaiis flbtouc ony6nvkosad acce =20 Hakasanuu”.” OHo

NOCBALWEHO OAHOW uAee, NOCTOSHHO ero 6ecroKOUBLIEN, - @ MMEHHO —
nonbITKe npeAcTaBUTb NpaBo 6e3. CBOWCTEHHOro emyh Hacunua. Jlbloc
paccy>kAaeT O CyTM HaKasaHua, OTMeuas, MTo HaKasaHMue Bce uyalle
npeacTaBnsaloT B Kadectse (“YienpaButencHOn mepbl”, n b6onee Toro — B
KauyecTBe “neKkapcrea”, npecTynHUKa, e — Kak 601bHOro, HENONHOLEHHOro
yenosekKa, Tpebylowero ocoboro, BHUMAHUA, 3360Tbl, nedyeHuaA. Sibiouc B
Takom nogxoge yCMaTpUBaeT NOKYLEeHUE Ha JIMYHOCTb MPecTynHMKa, OTKas
emMy B BO3MOHOCTM HeCTW OTBETCTBEHHOCTb 33 COBeplUeHHOe, OTKa3 B
cBoboae, B T.u. B cBOBoAe/coBepLIaTh OWMBKN. ABTOp HacTamBaeT Ha TOM,
YTO B HAKa3aHUMNPUCYTCTBYET MPEeKae Bcero Boamesaune, - B3blBatoliee K
caMoMy. 4e/IoBEKY, Khero cnocobHOCTU OTBeyaTb 3a cBoW Aena. [o3agHee K
5TOl Ke Teme obpawatorca 3. Bepaxecc’ n C. Ky6puk’®. OHu B “3aBogHOM
anenbCuHe™ 3KCNepMMEHTUPYIOT C TEM XKe — UCCeaytoT CNeACTBUA 3aMeHbl
3TOr0  ApPEeBHEFO), YCTaHOBNEHWA BO3ME3AMA HEKOW anbTepHaTUBON —
NledyeHnem, MaHUNyAALnEN C YeOBEKOM, NPOU3BOAUMON, BNPOYEM, MO €ro
cornacuio.

CerogHa MHOrmMe CTpaHbl 3anpeTnnm CMepTHYIK Ka3Hb. Ho mHorne no
npexHemy COXpaHAKT 3Ty Mepy HakKa3aHnA. OHa pacCMaTpunBaeTCA OTAEe/IbHO

"' Bruce L. Benson. The Enterprise of Law: Justice Without the State. Pacific Research
Institute. 1990

M. K npumepy: Liam Murphy Law Beyond the State: Some Philosophical
Questions. / The European Journal of International Law Vol. 28 no. 1

EJIL (2017), Vol. 28 No. 1, 203-232

73 C.S. Lewis The Humanitarian Theory of Punishment. / Amcap Journal, 1987 Vol 13,
No. 1

3, Bepaxecc. 3aBoaHol anenbcuH / A Clockwork Orange). Mocksa: ACT, 2014 .
”c. KybpuK. 3aBoaHown anenbcuH. Warner Brothers, 1971.
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OT APYruUX CaHKUMUI, HO BMeCTe C TeM OHa OpraHWYHO coeAMHeHa C HUMU, U
ee punocodus ectb punocodPpma BCeX MHbIX CAaHKUMNA.

TaK»Ke C APKO BbIPAKEHHbIM HacU/MEM B MpPaBe Mbl CTa/IKMBAETCA B pamKax
WMHCTUTYTa YPEe3BbI4ANHOIO NOMOMXKEHMA, MW B NpaBe BOIHbI. [paBo NbiTaeTcA
perynmposatb MHOrMe 061acTu, U AenaTb OHO 3TO MOXKET, MWb CO343aBas
NPUHYXAeHUe orpoMmHon cunbl. Mo BbiparkeHuto K. LLmuTTa, cyBepeH 3To
TOT, KTO MOMKET OOBABUTL PEXMM UPE3BbIYAMHOTO MOMONKEHUA. '°
daKTUYECKK, 3TO TOT, KTO MOKET YCTaHaBAMBATb HOPMbI M NPaBWAa, a Apyrue

6yayT 065A3aHbI C/Ie40BaTb 3TUM HOPMaM U NpaBuIam.

BoruHa MNpaBocyana M3o6paxaeTca C BECAMM, HO B APYroii pyKe OHa Bcerga
LEPKUT Med. B “NleBuadaHe” T. Mo66¢”’ 3ameyaer, uto «cornaweHue 6es
Meuya - 3TO BCero AuwWb cnosa». Ona o66€a «meuy» no cyTM ABAfeTcs
eIMHCTBEHHBIM MHCTPYMEHTOM, KOTOPbIN (AE€NaeTh3aKOHbI 065A3aTeNbHbIMM
JNA BCeX rpawgaH. XaHHa ApeHaT 0BpaTtuna BHUMAHWE Ha To, 4To ANA
NONUTUYECKMUX TEOPETUKOB HacunuedBCeraa ABNAETCA NPOABAEHUEM BAACTH.
B TO Ke Bpema BAacTb NPEACTaBAAETACOGON MHCTPYMEHT, NPaBAeHNA, a
NPaBMNO WAM HOPMa, B GBOIO oOuepeAB,AMOHMMAETCA KaK) «MHCTUHKT
LOMUHUPOBaHUA» >,

* %k %k

34ecb CIOWTIBENOMHUTBS OAHY. O4eHb MpoHMUATENbHYIO paboTy BanbTepa
BeHbaAMMUHa — “K KpuTuke Hacuana”2hOH nuwet: “U60 B OCYLLECTBAEHUM
Hacuavs epe3 BAACTbhHAZL PKU3HbIO M CMEPTbIO MPaBO YTBEPKAAET Camo
ceba cunbHEe, YeM B KaKOM-1M60 Apyrom npasosom akTe”.*

BeHbAMUWH 3a43€Tes BOMPOCOM — ABASETCA M HAaCUAME NIMLLb CPEACTBOM MO
OTHOLLEHMIO K LUenu, WM3MeHAETCA 1M ero XxapakTep B 3aBUCUMMOCTM OT TOTO, K
KaKoW Lenn OHO HanpasBiaeHo. B KayecTBe npumepa OH HasblBaeT
ecTecTBEHHOE MpPaBO KaK CUCTEMY, KOTOpas YTBEPKAAET BO3MOMKHOCTb
HacuAuA AN OOCTUNKEHMS CchnpaBefauBbix ueneid. Hacuave u Bnactb —

NPOAYKT NpUpoabl, U C 3TUM HeobxoamMmo CMUpUTbea. EcTecTBeHHOe npaso

7® K. WmnTT. MoauTtideckan Teonorus. M.: KaHoH-lMpecc-U, 2000.
"7 To66¢ Tomac. NesnadaH. / Nepesoaumk: N'ytepmaH A. — Mocksa: Punon-Knaccuk,
2017.
8 Arendt, H. Special Supplement: Reflections on Violence / The New York Review of
Books. February 27, 1969

BanbTep BeHbAMWH. K KpuTuUKe Hacunua. / MypHanbHblit Kny6 MHTenpoc »
Kynbtusatop » Nel, 2011
VK. Cou. C. 115.
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Wb GUKCUpYeT cayyau 3/10ynoTpebneHus HacuaMem, Korga Camo OHO
MOXKeT ObiTb HanpaBAEHO K HeHaaNexalwmm uenam. [na nosutnuemMama e
BaXKHbIM ABASETCA KPUTEPUIM CpeacTBa — 3aKOHHO /IMOGO HE3aKOHHO camo
Hacuame. [puM 3TOM MO3UTUBM3M [OOMYCKAET BO3MOMKHOCTb 33aKOHHOIO
Hacuama. Ho obe nosuumMm — U NosUTMBM3MA, WU ecTecTBEHHOro npaea, -
CXOOATCA B TOM, 4TO “cnpaBegnMBble LEAU MOryT OblTb AOCTUIHYTbI C
NMoMoLLbIO OMpPaBAAHHbIX CPeacTB, a OnpaBAaHHble cpeacTBa MOryT ObiTb
obpalleHbl K OOCTUMKEHUIO CrnpaBeguBbiX uenein” EcTecTBeHHOe npaBo
CTPEMUTCA «OMNpaBaaTby CPeACcTBA CNPaBeAMBOCTLIO LLEeNeR, B TO BPEMA KaK
Mo3WUTUBHOE MNPaBO —  «rapaHTMPOBaTb»  CMNpPaBeA/IMBOCTb  Lienen
onpaBAaHHOCTbIO cpeacTB. Ho B OCHOBE M TOrO M APYroro AeXuT Hacuaue.

BeHbAMWH HabntogaeT BaxKHbIN GaKT, 3aKNtoYatouluiica B TOM, YTo BceobLyasn
MaKCMMa eBpOMencKoro 3akoHopzaTesnbcTBal cBoauTcA K dopmyne: Bce
€CTeCTBEHHbIE LN OTAENbHbIX WL, BXOAAT B NPOTUBOPEYME C NPABOBbLIMU
LenaMu, ecnum A[oCTUraloTca Npuv OOMOLWM B TOWM WMAM WMHOM CTeneHu
3HaYMTEIbHOrO MHAMBUAYANbHOTO HAacUWA. U3 3To MaKEUmbl CieayeT, YTo
NpaBo paccMaTpuMBaeT HacWUAMEe CO - CTOPOHBI) OTAENbHOME /MUa  Kak
onacHoCTb, noApblBatoluLyto (NpaBonopsaaok. Ho camo npaso onupaeTcs Ha
Hacuave. Hacunve B Tex CAyMasXp, KOrga OHO He HaxoAuTca B pyKax
COOTBETCTBYIOWErO NpaBa, ABNAETCA AAANITOro fpasa ONacHbIM He W3-3a
uenei, KotTopble € ero NOMOLLbIO APEC/IEAYIOTCA, @ MPOCTO NOTOMY, YTO OHO
CyLLecTByeT BHe MpaBa. TakMm obpasom, B 3TOM Cayyae HacuaMe, NPaBo Ha
KoTopoe topucnpyaeHuma oTbupaeT y oT4e/bHOro YesloBeKa Bo Bcex cdepax
ero peATenbHOCTW, NeNCTBUTEIbHONRpMObpeTaeT yrpoxkatowme ¢opmbl U,
npecneayemoe 3aKOHEM, BbI3blBAaeT NPOTMBOMPABHbIE CUMNATUN Y TOANMbI.

3pecb Mbicab, beHbssMWHA\coBNagaeT ¢ nosnumen Pene H(Mpapaslz Hacunme
3apasuTenbHO W, noAparxkarenbHo. MHAMBUAYanbHOE Hacuane nopoXKaaeT
WHAMBUAYANIbHOE JKE HAcMaMe, KOTOPOE CK/JOHHO K paclwupeHuio. Takoe
HacuAne OCTaHaB/MBAETCA KepTBoM (KOoTopas npeacTaBnser coboi
PEeNNUTMO3HbIA WHCTUTYT, HEeOoTAE/NWMbIA OT MpaBa) WAM KOHLUEHTpauuen
HacuAMA B PyKax MONMTMYECKOM BAacTU. Bcakoe npaBo onpaBabiBaeT
HeobXxoAMMOCTb KepTBbl UK Bo3me3aua. MpaBo, KOTopoe He NopaxkaeT, He
OCyLLeCcTBNSET BO3Me3aMa W He 3anpeliaeT Mnpou3BOJIbHOE, JIMYHOE
BO3ME34Me, He MOXKeT MNoAAep)KMBaTb CBOe cywecTBoBaHue.  [paso
YyCTaHaBAMBAEeT CUCTEMY, OXpaHsawolleylo obuee OT aAuMKTata U
Heoby3sgaHHocTM “A”. “A” — oCHOBHaA yrposa, KOTopasa aKTya/lbHa W Ans
OTAEeNbHOro YenoBeKa, U ansa obuectsa B uesom. C Helt NblTaeTcs coBMaAaThb
npaBo, YyCTaHaB/IMBaA LLE/IYIO0 CUCTEMY OrPaHUUYEHNIA.

81 upap PeHe. Hacunuve u ceaweHHoe. MockBa: HoBoe nnTepaTypHoe 0603peHue,
2010.
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* k¥

I'IpaBo BBOOUT YE/NOBEKA B I'IY6/WNHbIe OTHOLWeEHNA, obesnnuymBan ero,
HagenAaAa CtTaHAapTHbIM CTaTyCOM. Ty e onepauuto npasBo nponssoauT U B
OTHOLWEHNN BNacTtu, obesnnumsas ee, nnan I'IepCOHaﬂbHOl\/JI
NPUHAANEKHOCTW.

3aBapa PybuH nMwet®™ 0 TOM, HAaCKObKO coBpeMeHHas nybanyHan
agMMHUCTPaALMA OTAaNMNack OT Tex MoAeNiell MNepcoHanNbHOM BNacTy,
KoTopble rocnoacTeoBanun ewe 200 net Hasaa. CospaHue rocyaapcTea —
State, - 3to Hambonee npopgBuHyTas ¢opma AenepcoHUPUUMPOBAHHOM
B/1ACTMU.

XoTa npaBoBas cMCTemMa COBPEMEHHOrOMFOCYAapCTBaLMN ABIAETCA CIOXHOMN,
OHa NOAJIEKUT aHaAN3y rNaBHbIM 0BPa3OM Mo ABYM OCHOBAHWAM: Mpasa B
LEeNOM W OTAE/bHbIX CyObeKTUBHbIX mpaB. MpaBo KaK UHAMBUAYaSIbHOE
ABIEHME pernameHTUpyeT [oBeAeHUE  FpaxdaH, onpedenser npasuia,
KOTOPbIM MOAUYMHAIOTCA WX pelleHrsa W noBedeHMe, B T.4. B obniactu
NoAUTMKK. NPaBo e B Le/IOM KOHTPOAKUPYET MNOAUTUYECKME UHCTUTYTbI, ANA
KOTOPbIX YCTaHaB/UBAaET, CPeACTBa) NpaBuAayd MHCTPYMEHTbI, KOTOPbIE OHM
MOTYT UCNONb30BATH. -

Pasnuume mexkay sTumu popMamy npaBa, mexagy obWUMM NPUHLUNAMU U
33aKOHOM, MeXKay. HopMamMWM NpUKasamu, - NEeXKUT B OCHOBAHMU NOHUMAHMUSA
cybbeKTa, npaBa, KOTOPkI CROCO6EH K GOPMYIMPOBAHMIO, PACNO3HABAHUIO U
noAuYnHeHUo NpaBuIam.

* k%

I. XapT B «MoHATUM APaBa»®* Kak Ha UCXOAHOE 0BCTOATENBCTBO YKa3biBaeT Ha
pasinune mexay npasom (3aKOHOM) M npuKasom. [puKas coaepsKut
3HAYMTE/IbHbIN BOJIEBOM 3/1EMEHT, S/IMMUHUPOBAHHbIM U CKPbLITbIA B 3aKOHE.
Tak NpoucxoAuT pPacToXKAECTB/EHMEe NpaBa WM BOJIM, NMpaBa WM BAACTU, 4YTO
No3B0/1AET OrpaHMUYNBaTh BAACTb U BOJIKO. HO TaK UTO e NIeXKMT B OCHOBaHUN
npasa? PaunoHanbHbI NOPAAOK AMBO BOAA U Hacuane?

 Edward L. Rubin. Beyond Camelot. Rethinking Politics and Law for the Modern
State.

Princeton University Press, 2005.

® Ykas. Cou. C. 191-192.

8 Xapt I'. NoHATHe npaBsa. U3gatenbcrso CM6IY, 2007.
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B nomoaepHyto 3noxy 60/bLWMHCTBO NPaBOBbIX MbICAUTENEN, BbIIU N OHU
dunocodpamu, TakMmM Kak cB. doma AKBUHCKUMN, WU aBTOPaMU CBETCKUX
IOPUANYECKMX TPaKTaToOB, TaKMMKM Kak lyro Fpounit, - cBA3bIBaAM NPaBo C
pasymom. ECTeCTBEHHbI M 4YenoBeYecKMid 3aKOH - 3TO He MpocTo Habop
KOMaHZA, KoTopble YNpaBaAtoT NOBeAEHNEM Ye0BEKa, OHWU OTKpbIBAlOT bonee
rnyboKMn NopafoK, OCHOBAHHbLIN Ha MWUPOBON 3aKOHOMEPHOCTU, CPOAHOW
3aKOHOMEPHOCTH, cyulecTBylowenn B ¢dusmyeckom mupe. [paBoBas
peanbHOCTb — 3TO YacTb PEaSIbHOCTM COTBOPEHHOIO pasyMHO Kocmoca. Takoi
MUP CyLIEeCTBYEeT He3aBMCMMO OT Jatodei, byayum cosgaHHbiIM Borom, Ho
NtogM MoryT BOCMPUHMMATL U MocTuratb ero.. Cam MUP YCTPOEH TaK, 4To
NnosBoNfeT /Ml4AM COBeplaTb TakKoro poga onepauuun.  MopanbHblii
NopsaAoK CyLLecTByeT He3aBUCMMO OT JiloAeil, W OHW MOTyT MOHATb ero
nocpeacTBOM CBOWUX YMCTBEHHbIX CrnocobHocTeN. O6wmin Ke nopAaaokK
AomkeH obecneymBaTb BO3MOXKHOCTb AOCTYNa YENOBEKA K OOBEKTUBHOMY
MOpasbHOMY nopAaKy. BoT noyemy €cTecTBEHHbIM 3aKOH MOXeT ObiTb
OobHapyXeH 4YesloBEeYECKMM pasymom, U MMEHHO 3TO UMeN B BMAY CBATOMU
doma, Koraa roBopus, YTo eCTECTBEHHBIK 3aKOH OblN NPOBO3RNALLIEH TEM, YTO
6bl1 BNUCaH B CO3HAHME KaxKAoro YenoBeka:

Bmecte ¢ Tem, NpaBo — pe3yabTaT MPMHATUSA PELLUEeHNI, OeATeNbHOCTU No
NPUHATUIO pelleHnid, N CBA3aHO OHO He TOAbKO CPaccyaKoM, HO U C BoJeil.
Hacunune — Bons < BcTpedaeTt Apyryio BoAio. Tak,poXaaeTca BMEHAEMOCTb U
OTBETCTBEHHOCTb. Mory /i1 8\ 4To-TO TpeboBaTtb OT gpyroro? EcTb an y meHn
OCHOBaHUA AN MOUX RPUTA3aHUIM? ITOT Bonpoc - 60/bluas coluanbHas U
NnyHasd npobnema, cBA3aHHaA TaK:Ke W 'C UCNOSHEHMEM 06A3aTeNbCcTB U
obeulaHuii. Tpebyto Te, 4uTo Moe. Tpebyto To, YTO TBOE, HO 06eLLaHOo. ITO aKT
BO/IN, HE PaLIMOHaNbHBIMAKT.

Ho Korza Bo/Mllb— MOKELLb NOBeeBaTb, HO MOKeLLb U NPOCTO 0bpaLLaTbea
K CO3HaHWI0 ApYroronB0O3MoKHO M Takoe nNpamoe obpalleHune? Beerga ectb
MOryLLLeCTBEHHbIE MOCPEAHMKM, 3acC/oHAIOWME W NoAMeHsolme coboit
obpalleHne K pasymy. 3ayem yrosapumsaTb W PasbACHATb, €CAM A MOry
nprKasatb. CaMblil Manblii KapAUK MOXKET O0T6pacbiBaTb Camyto rPOMaLHYHo
TeHb. Take B aKkTe BOAM O6HapPY)XMBAeTCA BMEHAEMOCTb 4YesloBeKa,
CBA3aHHasA C Tem, 4YTO, MOMWMMO CyAa BHELIHEro, CyllecTByeT W cy4
BHYTPEHHMI, KOTOPbIM YeNoBeK cam cebs cyaut. O6 atom — «[lpecTynneHue
M HaKasaHue» ®. [locToeBCKoro.

%k %k %k

EctecTBeHHOe npaso 6b110 3aMeHeHO, HayMHaa ¢ 19 BeKa, NO3UTUBHbLIM
npaBom, ropasao 6aunxke pacnonoXeHHbIM K NpuKasy. No3ntnemsayma npasa
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— O0fHa W3 [/1IaBHbIX OCOOEHHOCTEM COBPEMEHHOro Mmupa. B pamkax
NO3UTUBM3MA HOPUCTbI MPULLAM K Naee TOro, 4To NPaBoBble UAEN MOTYT ObiTb
pelleHbl B paMKax NIOrMYeCcKUX onepaunii B 061acTy A3biKa, OTCTPAHAACH OT
IOPUOMYECKOrO MNpeuefeHTa WAM  TBOPYECKON UMHTepnpeTauuu. [lpaso
BOCMPUHUMAETCA KaK LeNIOCTHbIN CBOA NPaBuA, AOCTYMNHbIX AN NOHUMAHUA.
B «[MoHAaTUM npasa» . XapT nbiTaeTcAa KPUTUKOBATb B3rnaapl [J»KoHa OctnHa®
n laHca KenbseHa®, cornacHo KOTOpPbIM MPaBO — 3TO HW YTO MHOE, KaK
KOMaHAbl cyBepeHa, MoAKpenseHHble CaHKumamW. Ho ero Kputuka He B
COCTOAHUM MPOTUBOCTOATb CaMbIM OCHOBHbIM TPYAHOCTAM MO3UTUBU3MA, a
MMEHHO, B Hell npeobnafaetr TO Ke CTPEM/IEHME K PEeryasapHocTn w
COrNacoBaHHOCTU, YTO U B TEOPUWN eCTEeCTBEHHOro MpaBa, KOTOPYI OHa Xe
npu3BaHa ONPOBEPrHyTb.

OZHyY 13 cBOMX paboT No Teopum NoauTMKK unpasa Kapn LUMUTT npeasapsaeT
cnoBamu: «OCTOPOXKHO»Y'. O YeM OH MPEeAYNPEXAAET, KaK He O TOM, YTO
YeNoBeK BCTyNaeT B 061aCTb, B KOTOPOMW HET HUKAKMUX FAPaHTUIA ero pasymy,
KOTOPbIV MOXeT BbITb aTaKoBaH BONEN W, HACUANEM, U HET HIUKAKMX rapaHTUi
TOrO, YTO BONA WU HacMAMe MOIYT 6biTb NOKopeHbl pasymom. MpaBo, KoTopoe
BOCMPUHUMAETCA KaK CpeACcTBO OFpaHWYeHWA BAAcTU, CaMo NO CBOEN CyTu
COLEPKUT B cebe Hacuane U Ha HacAUK. OCHOBAHO.

MoTomy Teopus MpaBa He ABNAETCA Teopuern cBO6OAbl M YyYEHMEM O CaMOM
yesnoseKke. [paBO. HYyXOAETCA B ONPEAENEHMM Er0 TPaHWUL,, MOCKOJIbKY
CBA3AHO C.BAACTbIO W MOPAAKOMHOCHOBAHHOM Ha HACU/IUU U MPUHYKOEHUMN.
OHo oKasbiBaeTes 16/1aroMyNLb B ORPEAEEHHOM KOHTEKCTE, B KOTOPOM
B3aMMQAENCTBYET N NPU3HAETH06/1acTM, KOTOPbIE NPUHLMNNANBHO cBO6OAbI
OT MPUHYNKAEHUA W Hacuaua. Mol BUOUMM Takoro poga obocHoBaHWe B
dunocopun Kaura o mopaabHOM AeNCTBUM, AW B y4eHUn o Jln B Kutae, nnm
B NnbepanbHoM mMaee o cBoboae — NPUMHUMNMANBHO He MpPUHAAfeKallein
caMoMy NPaBOBOMY TIOPALKY.

[NaBy HYXHO 3aBepLUMTb KPAaTKMMU BbiBOgaMU, Tem 6onee 4To 310 yyebHoe
nocobue. Kpome Toro, Hy>HO NOKa3aTb NPAMYIO CBA3b C Bubaerickum mmupom

& Austin, John, 1832, The Province of Jurisprudence Determined, W. Rumble (ed.),
Cambridge: Cambridge University Press, 1995.

Austin, John, 1879, Lectures on Jurisprudence, or The Philosophy of Positive Law, two
vols., R. Campbell (ed.), 4th edition, rev., London: John Murray; reprint, Bristol:
Thoemmes Press, 2002.

% Kenb3seH I'. Yncroe yyeHue o npase. MockBa: Aned-npecc, 2015.

¥ WmnTT K. JNeBnadaH B yueHuun o rocygapctee Tomaca Mob6¢a. / Mep. KyaumubiH [.
Mocksa: Baagumup Oanb, 2006 r.
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0 cBeTe M TbMe (Ha3BaHue rnasbl). Mo cogep:KaHuMIO rnaBbl 3TO BUAHO, HO BCE
K€ HY)HO nponucatb. MHauye 6ubnenckue croxeTbl npoBucatoT. Kak s
NOHMMalD, TaKan e peKomeHaauma dyaet n K ApyrMm riasam. Bo3amorkHO,
CTOUT TaKXe nopekomeHaoBaTtb Further reading, Kak 3To 06bl4HO AenatoT B
3anagHbix y4ebHbIX nocobumsnx.

Jlekyus Il. [loHedenbHuK. Teepab (He60) n 3emnsn

Asmopumem npasa

YacTo 3agaertcA BMOMHE MPaBW/bHbIA BOMPOC: @ Ha YeM OCHOBbIBaeTCsA
aBTOpPUTET NpaBa, aBTOPUTET HOpMbI? Ha 3ToT Bonpoc HeT, OYeBUAHO, YTO
0AHO3Ha4YHOro OTBETa, OOBACHAIOLWEro aBTOPUTET HOPMbl KaKOW-TO YeTKO
onpeaeneHHol npuunMHon, 34ecb HeT. OTYacTM Mbl Y3Ke 3aTparvMsanu
npobaemy OCHOBaHWA aBTOpPUTETAa HOPM B K/AaCCMYECKOM JNOTUKE W
neppopmaTMBHOM JIOTUKE, YAEPKMBAIOWEN M A3bIK, U OTHOWEHWA OT
npespalleHna B abcypaHble w  obecneumBaloliMe KaK BO3MOMKHOCTb
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YTBEPKAEHMUA, TaK M BO3MOMHOCTb KOMMYHMKaUMW.®® ABTOpUTET HOPMbI
06bl4HO BO3BOAMTCA K YCTaHOBNEHWMAM TBOPUA, K BOJIe TMpPaHa MAKU elue
YbeWn-To BNACTU, K 06bIYasiM, BOSHUKAIOWMX B MOHOTOHHbIX, U30 AHA B AEHb,
M3 MOKONEHMA B MOKOJIEHWe, - noBTOpeHuax. OgHAKo, HAa camom pgene,
YyenoBeK, 3arnAAblBalOWMIA B OCHOBaHMA Bellel, NbITaACb [03HATbCA O
NMPUYUHAX UX CYLLECTBOBAHMA, BAPYr MOHWMAET, YTO KaKue-Imbo BHATHbIE
NPUYUHbI NOSBNEHUS HOPM OTCYCTBYIOT, YTO OHM BUCAT B KaK Obl nycroTe.
Bnpoyem, 3TO 06CTOATENBCTBO OTHOCUTCA K NHOOOMY 4esoBeyYecKomy
3HaHuo. OHO nyratouwe, Ha nepBbii B3rAa4. Kak nyratowe Bbirnagut 3emns,
He MOKOALWAACA HM HA KaKOM OCHOBE — NEeTALLANA B NPOCTPAHCTBE C OFPOMHOW
cKkopocTblo.  CoBpemeHHas  ¢uM3MKa  NpuWwna K yAUBUTE/IbHbIM
yTBEpXKAeHUAM. [onroe Bpems OGU3MKM He MOrAn MPUMMPUTb 3aKOH
rpaBMTaLMM C KBAHTOBOW Teopuen, T.K. 6OABWION MWUP He MOXKeT ObiTb
ONnucaH KBAHTOBOWM Teopuen, a B3aMMOALENCTBME DNEMEHTAPHbIX YacTUL, He
nogymHAeTcA 3akoHam rpasuTauun. B 80-e roapl XX, BeKa BO3HWMKAA maea
CYNnepcTpyH — KOTOpas KaKk pas cnocobHa onucbiBaTh B'OBLLMX YPaBHEHUAX U
noBeAeHWe YacTuLl, U NoseeHWe 38834, M ranakTvk.®’ [1na'aToro npuwnock
OTKa3aTbCA OT TOYEYHOrO NPEeACTaBIeHUA 0)«YaCTMLLAX» U OMUCbIBATb UX Kak
3ByYalme, Konebatowmecs CIPyHbl-neTan. TIpM 3TOM MX «3ByYaHWE» — He
NPOW3BOJIbHO, OHO He NPeACTABAAET CO60MN HeCKOHeYHOE MHOroobpasns, Ho
CYyLWLecTBYeT B Mpeaesax KOHEYHOro  Ke/M4YecTBa [AuManasoHoB. Tak
coBpemeHHas GU3UKA CMbIKaeTcsa C APEBHMMMN MPEeACTaBNEHUAMU O My3blKe
chep, 0 My3biKke, NeKalleit| Bl OCHOBaHUN MUpa. HO 3TO TaKkKe 03HayaeT, YTo
KaKOro-To.yEToM4MBOFO TBEPAOF0,0CHOBAHNSA Y MMPA HET, KaK, BNpoYem, HeT
N NPOU3BO/IbHOCTUIB OnpeaeeHMN HOPM. OCHOBaHWS A0XHbI ONUCLIBATbCA
Ha OPYrom f3bike, KOTOPbIA Bbl MO3BO/IMA YUMTbIBATL 3TOT NapagoKc. TOYHO
TaK e M Hopma He NpeacTaBaser coboi HeYyTo HEenoABWMKHOE, HO OHa He
MOMeT ObITb UHpeNaTUBU3MpPOBaHa. CylwecTBoBaHNE HOPMbl aHTPOMHO, OHA
MMeEeT Ye/IoBEeYECKDE U3MEPEHME, CYLLECTBYET TO/IbKO NOCTO/IbKY, MOCKOJIbKY
CYLLLECTBYIOT Y€/IOBEK U Ye/IOBEKWU, OHA OYE€Hb MasIoe OTHOLUEHWE UMEET K
"06bEKTMBHOM peanbHOCTU" N ee NPUYMHHOCTU. Ee aBTOPUTET, NO CyLLEeCTBY,
HUYemM He obecneyeH U He rapaHTUPOBAH, — OHA HE MOMKET OMepeTbCs HU Ha
O/ZHY BHELLHIOK NO OTHOLUEHWIO K YENOBEKY NPUUYNHY, U NOTOMY HY}KAAETCA B
NOCTOAHHOM OOHOBNEHMM W BOCMPOM3BOACTBE, — B T. Y. B MOCTOAHHOM
NoucKke cOBCTBEHHbIX OCHOBaHWI. Hopma HyXpgaetcs B KarKAOAHEBHOM
OTKPbITUMH, NOHMMAHUN W NPUMEHEHUM, M 3TO BCeraa COBMECTHas
AeATeNbHOCTb NIl0Ael.

% Cm. OcTun 0. /1. U3bpaHHoe. — M., 1999; UcTnHa, Kak coBepliaTb AeNCTBUA NpU
nomotuu cnos, CMbIca U ceHenbunmm, Yy:koe cosHaHwme.

¥ cm. Bbap6awos, b. M., HectepeHKo, B. B. CynepcTpyHbl — HOBbIN NOAX04, K €4AUHON
Teopun GpyHAAMeHTaNbHbIX B3aumoaenctenin // Yecnexu dpusmyecknx Hayk. Tom 150,
Ne 4. — M.: 1986, c. 489—524.
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Mo-Apyromy 3TO MOKHO O6BACHUTbL Ha NpUMepe OTKPbITUIA NocTMoaepHa. B
OAHOM NOCTMOAEPHUCTCKOW paboTe roBOpMUTCA, YTO B OCHOBE MPaBAMBOCTU
JIEXXUT He COOTHOLLUEHME C «PeasbHOCTbIOY» M ee NpaBaoi, a COOTHOLIEHUE C
TEM, YTO GO/BLWIMHCTBO /IOAEN CYMTAET peanbHOCTbo.” KaxeTca, uto 3To
yTBEepXKAeHWe BbIrNAAUT PenaTUBUCTCKUM, HO Ha camMom Jene, ecau
BAYMaTbCA, pPevyb UAEeT O peanbHOCTU MMEHHO KaK O 4e/noBeyecKoM
peanbHOCTK, B T. Y. — HOPMATUBHOWN, KOTOpas ABNAETCA, MO CyTW,
€QUHCTBEHHOM, AOCTYMNHOW YenoseKy. M oHa coBcem He OCHOBaHa Ha HeKoM
ob6bekTUBHOM, "peanbHoit” peanbHocTU. CyllecTBYeT i Takaa 06beKTUBHanA
peanbHOCTb BoObLWE — Npobnema Aaxke ANA COBPeMeHHOW PpU3UKK, KoTopas
npussaHa paboTaTb Kak pa3 ¢ 06bEKTUBHOCTAMM.

YMEeCTHO TYT BCMOMHWUTbL MCTOpuio o byaae u'cnenom yenoseke. Cnenoi
AOCaXKaan oaHoceNbYaHaM, A0KasblBaA TeMyUTO Ha CaMOM Jefe CBETa — HeT,
KaK HeT 1 3peHuaA. U oH Bbin TaKUM UCKYEHBIM B CAOPE, YTO MOoYTH yberkaan
3pAYMX B TOM, YTO CBeTa — HeT. M BoT/ero npmeenu K byaae. byaaa He cTan ¢
HUM CMOPUTb, @ OTNPABWUA K FNasHOMy Bpayy. TOT nsnedynacnenoTy. Yepes
HeKoTopoe Bpems BbIBLUKNI caeney, npullenk byase c 6narogapHocTbto: «Thl
OAMH MPOABMA KO MHE MW/IOCEPAME, He CTajl. CropUTb CO MHOI». MOKHO
pPenAaTMBM3MPOBaATL WM, TEM CaMbIM, = pPaspylib HOPMY, WU 3TO OYEHb
YCNELHO W AOBOJIbHOWIETKO MOXKHO A,e/1aTh,)= HO MOMHO TaKKe NpUsHaTb ee
napagoKcanbHblil XapaKkTepi GaKTUUYHOCTb.

MocTmoaepHU3m npuaepKMBaeTca nNpubansmMTenbHO TOW e Oyaaninckol
CXeMbl) — U3beraghHeHYXHbIX CNOPOB), NPUAAET HOBble AblXaHWe BUAEHUIO
OENCTBUTENbHOW KapTuHbI MUPA, B KOTOPOM BaXKeH rOpPM30OHT Ye/I0BEeYECKOM
[OCTOBEPHOCTM, BHE KOTOPOM, ‘BO3MOMKHO, M CyLLECTBYET KaKOW-TO Apyrow
MWP, HO aKTYasJlbHOW ABASETCA /IMWb 3Ta YeNoBeYecKas [O0CTOBEPHOCTD,
KOTOpasa Nnlb TepAeT CBOK HanycKHyk TBepaoctb. K npumepy, XK. Jinotap
onucbiBas NOCTMOAEPHM3M KaK CBOEro pPoja CKEeMTULM3M MO OTHOLIEHUIO K
60/blUMM  CXeMaM, WAM HappaTMBaM, MOJAEpPHAa, KoTopble w3beranu
KaTeropuit ropnsoHTa, popmnpys AKoOblI 3aKOHYEHHbIE HENPOTUBOPEYMBbLIE
cucTembl U cxembl.”' BOJbLIOK CXeMOi MOXKeT BbiTb Ha3BaHO, K MPUMepY,
KaHTWAHCTBO, 3HAlOLLEE UYMCTOE MCKYCCTBO, YMCTYHO STUKY, YUCTYIO HAYKy, —
JoBfeowme Hag MUpoM. JIMoTap cCoOmMHeBaeTcs B abCOMIOTHOCTU  60/1bLIMX
CXEM, BCECTOPOHHUX W KOHUENTyalbHbIX. TemM cambiM MOCTMOAEPHU3IM
NPWBAEKAET BHUMAHWE K YE/10BEYECKOMY OMbITY, KOTOPOMY 3TW Bonblume

% dakTnuecku peyb He MAET O TOM, YTOObI 3HATb, BOCMPUHUMAEM /I Mbl PEASIBHOCTb
TaKOBOW, KaKOBa OHa €CTb, MOCKONIbKY PeaNbHOCTb B TOYHOCTM TaKOBA, KAKOW Mbl ee
BocnpuHumaem. aH-®paHcya Jinotap Jlmotap, XK. ®. CoctoaHMe nocTmozepHa.
CNé6.: Aneteinsa, 1998. C. 160.

1 *aH-®PpaHcya finoTtap. CoctoAaHne noctmogepHa. Aneteits, 2015.
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CXeMbl HWUCKO/IbKO He momoratoT. [oCTMOAEPHUCTBI OTKPbIIM, YTO MUP Ha
camom gJene — ropasgo 6onbwuii, Yem ero us3obparkann MOLEPHUCTI,
60nbWKNIA  cambix OOAbLWIMX WM BCEOXBATHLIX CXEM. MapafoKcanbHbIM
obpasom, camu  OyaydMm  4YacTO  arHOCTMKAMM  MAM  aTeucTamu,
NOCTMOZEPHUCTbI MPUrOTOBUAM MECTO A8 HOBOFO BCTYMJIEHUA B MUP
MOZEpPHA HOBbIX Hay4YHbIX KOHLEMLUWNA, NIOKaNbHbIX ABAEHWUN, MCUXONOTUM,
HOBOrO  €CTeCTBEHHOr0 NpaBa, PEeAUIMO3HOrO0  OfblTa, a TaKXkKe
nepeocmbICNeHNE MMPA NPABOBbLIX ABMEHWUN.

B dunbme Y. YanamHa «Benukuit ,cl,vu(TaTop»92 Bbl MOeTe BMAETb OYeHb
CTPaHHbIN PUHaN: NapMKMaxep, ABOMHMK AMKTATOPaA, KOTOPbI OKasblBaeTcA
Ha MecTe HacToALLEero ANMKTAaTOpa M KOTOPOTrO BCE MPUHMMALOT 3a AUKTATOPa,
— B ofeXnae AMKTaTopa, ¢ nadocom AMKTaTopas — obpaltaeTca K Hapoay ¢
peybto. OH He MOeT OTKasaTbcA. M 3pecb YanauH noaxoaumt K oOveHb
onacHomy Kpato. YTo, Ha camom gene, oTAMYaeT AUKTaTopa OT NapMKkmaxepa,
ecnn 0b6a OHW BCTPOEHbI B OANHAKOBYI CXEMY — «AMKTATOP M ToAna»? Tak au
Ba*KHa 34eCb NMYHOCTL? JInbo Bce Aeno B ¢yHKUMM? ‘ComepikaHne peyn
OKa3blBaeTCcA BTOPOCTEMNEHHbIM MO OTHOWEHMIOK CaMON CXEME), «AMKTATOpP —
TOANA», UMEHHO Cxema Ha3Ha4aeT W pacnpegensetr poav W MNoAuvMHAeT
NnepcoHa)kem BHEWHMM MO OTHOWEHWIO K MUX JIMYHOCTU MPUHUMNAM,
ybexaeHnam. M KaxeTca, 4To \MapuKMaxep, a BMECTe C HWM, — BCAKas
WHAMBUAYANbHOGTD, BCAKOE MNpaBo,)\BCAKaA Hamexga, — obpedveHbl — OH
3aHMMaEeT MeCTO GMUKTaTopa, N CAMO 9TO MECTO Ha4YMHaeT NPorpamMmmmnpoBaThb
ero noseggeHue, €eroH camoromn, OgHaKo, YanauH HaxoaWUT BbIXO4: peyb
napuKkmMaxepa 3aKaH4MBaAETCA reHMasibHO.\OH OCTaHAB/IMBAETCA B CBOEI peyn
M cnpawmeaeT: «AHHa, Tbl 'MeHA cabllnwb?» Becb nadoc ero peun Bapyr
$OKyCUpPYEeTCA Ha AMYHOM OTHOWEHMU... OH paspyLluaeT cxemy. He 6yab 3Tux
cnos, 661710 Bbh3epKanbHOE, B3aMMo3ameHsiemoe "pedb MapuKkmaxepa - peyb
OunkTaTopa". Macebl nNoAdepKuBatoT U TOro, U APYroro C OAMHAKOBbLIM
BoCcTOprom. Ho AHHa =CAbILNT, U 3TO ee C/bIAHME — YHUKA/IbHO.

34ecb OTKpblBaeTCA WMHOE OCHOBaHWe npaBa, Heenu Bnactb. [lpaso
KOPEHUTCA B /OKa/bHbIX OTHOLWIEHUAX, YTBEP)KAAETCA CyL,EeCTBOBaHMEM
OTAEeNbHOro MHTepeca, B3rna4a U No3nuuu.

YenoBeyeckmit MUp XapaKTepusyeTcs HEeUCKOPEHWMbIM U HencTpebrmbim
MHoroobpasmem, — BKYCOB, B3r140B, MaHepP, XapaKkTepos, CNoCO6HOCTEN...
3Ta MHOEeCTBEHHOCTb — KOHOAMKTHA. KOHOAMKT COMpOBOXKAAET Ye/oBeKa

* Yanauu Yapau. Benunkuin anktatop. Charles Chaplin Productions, 1940.
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BCIO XKM3Hb; OH MOKET MPOABAATLCA M KaK OTKPbLITbIN crop u 6opbba, 1 Kak
CTpajaHue, OH MOMKET MNOPOXKAATbCA OTHOWEHMAMW B MAAZLWen rpynne
AETCKOTO  CagMKa B KOHKYpPeHUMM 33 WMPYyLWKY WAM  BHUMaHUe
BOCMMTATE/IbHULbI, @ MOMKET BO3HMKATb B NpPOLLECCe 3THUYECKOro
NPOTMBOCTOSHMSA, KNAaCCOBOM KOHONNKTE, B pesiurMosHoi 6opbbe.

KOH®ANMKT — He HeuTo cay4anHoe, U He NOBOYHbIN HexKenaTesbHbIn 3P deKT
COUMANbHbIX OTHOWEHUN. KOHGAMKT — OCHOBA M TKaHb COLMANbHbIX
OTHOWeHU. [MoAnTMKa — He 4To WHOoe, Kak 6eckoHeyHas u4epepa
KOHOAMKTOB. [pobiema KoOHOAMKTAa MNO-HOBOMY MNO3BOAET YBUAETL W
OLEeHUTb 3HaYeHne Gopm 1 HOPM B YenoBevYeckom obLiecTse. bbiTb YneHom
TaKoro obLiecTsa — 03HAYaEeT YMETb Y4acTBOBaTb B KOHGAMKTE M BbICTPanBaTb
$opMbl y4acTua B BUAY CyLLECTBOBAHMA KOHOAMUKTOB. YyacTme B TaKOro posa
npoueccax Jgenaet awbylo ¢opmy 3apaHee \He onpeneneHHon, Ho
npoayumpyemoit. Tak¥Ke U HOpMbl JAENCTBYIOT. B BUAY MOCTOAHHOIO
KOHOAMKTa B coobuwectBe. Hopmbl  Hy)KAAOTCA By MeXaHM3Max MX
peanusaumu, B ¢MAOCOPMM B3aUMOOTHOLIEHUMA MEKAY HOPMOM U
COUMANbHOM [eNCTBUTENbHOCTbIO. HopMBL AOFPY*KeHbl B “He/NI0BEYECKyHo
peanbHOCTb, MHOTOO6Pa3HYO U MPOTUBOPEUUBYLO.

EcTb eBpeiicKkas uCTopus, B KOTOPON K MyLpomMyhpabbu npuwnun tpoe
CNOPALLMX, NPOEALMX pPaspelnTb Ux cnop. Pabbu npocun 3aiTn K Hemy
KaXkgoro nooguHouke. MNepBbl NOCETUTE/Nb BbIWEN JAUKYOWUM: «Pabbu
CKaszan, YToAnpas!» 3awen BTOpo 1 Bblllen 03aga4veHHbIM: «Pabbu ckasan,
4TO A _TOME NpaB». TPeTuid CNopLUK BOSMYTUBLUMNCH, BOPBaCA K pabbu: «Kak
e Takl Bbl roBopuTe REPBOMY, YTO OH MpPaB, BTOPOMY, 4TO OH npas! TaKk He
6biBaeT!» «Ibl TOXKe MpPaB», = WCMexHysca pabbu. OauH BbloaroLMIACA
COBPEMEHHbI MY3blKaHT B OAHOM CBOEW NecHe 3ameyvaeT: «fl He 3Halo
HUKOrO, KTO Bb1s1'Bbl HENpPaB».

Kaxablih 0TAeNbHbIA YeN0OBeK AEMCTBYET B FOPU30HTE COBCTBEHHOM NPaBOTHI.
[OPM30HTbI HEMPEMEHHO OAHaXAbl CXOAATCA, YTO BbI3biBaeT noTpsAceHune. U
3TO — MUp rpeyeckol Tparegun. OHa He 3HaeT abCoNIOTHO onpeseeHHOro B
COUMaANbHbIX OTHOWEHUAX. DTU OTHOLWEHWA — MNpeaesbHO OTKPbITbl M
HenpezcKasyembl. HOpmbl NbITalOTCA NpeAcKkasaTb COLMabHYO PeabHOCTb.
OHM He yCTPaHAT KOHGIMKT, OHW He MOryT M3MEHUTb Mpupoay Atoaen,
MHoroobpasme MHTEPecoB, MHEHWA. HO OHW MOryT NPeanoKuTb MoAOeNb
NPOrHO3MPOBAHMA COUMAIbHOW PeanbHOCTM, COrnacoBaHue KOHOAMKTa, bes
€ro YHWYTOXKEHWs U ycTpaHeHus. HM oAHO MOSMTMYEecKoe MAM MpaBoBoe
YyUpPEXKAEHME He MOMKET YCTPaHWUTb KOHQMKT, XOTA HepeaKo, MpaBoBble M
NONNTUYECKME YYpEeXKAEHUA WCMOb3YIOTCA KaK pa3 ANs  YHUUTOMKEHUSA
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KOHNMKTA. BmecTe C yHUUYTOXKEHMEM KOHOAMKTA norvbaloT nwgu,
coobuiecTsa, Hapoabl, KyAbTypbl U Np.

BepHemcs K M306peTeHuto rpekoB — K Tpareauu. B rpeyeckom nonuvce teatp
pa3BMBasICA KaK MeCTO A5l KOJJIEKTUBHONO pasMbiliieHMa o npobnemax,
CBA3AHHbIX C HEPa3peLIMMOCTbiO KOHGIMKTAa B Yenoseyeckom obuiectse.”
Takoe pasmblwneHne 6b110 04HOMN U3 TPaXKAaHCKMX 06A3aHHOCTEN 3N1/INHOB.
lpeyeckuit Teatp 6bl1 MHKOPNOPUPOBAH B MONUTUYECKYIO KU3Hb FPEeYECcKMX
coobuects. OH He TO/IbKO pasBieKasn, OH MOAE/IMPOBan MNOAUTUYECKME
OTHOLLEHUs, NPoUrpbIBan nx B 6e3onacHomM NpocTpaHCTBe cueHbl. Mpeyeckas
TpareAmss HacTONbKO ryboKa, YTO MOCAYXMNa OTNpPaBHOM TOYKOW ANA
mbicanTtenen XIX u XX Beka. Tlerenb, Ppena, Huuwe, Xangerrep
NCNO/Nb30BaN €e KaK K/oY M OCHOBaHWe AnsdpasmbillieHna Hag, caMbiMu
BaXXHbIMM  NOAUTUYECKUMKM U dmnocodCKUMI, Bonpocamu. Tpareams
OTKPbIBAET BHEAPEHHOCTb KOH(MKTA 4B, TKaHb COWLMANBLHOrO. YCTPAHWUTb
KOH}/IMKT MOXKHO TONbKO YCTPaHMB caMy COLManbHY PeasbHOCTb.

Tpareama 6blna LEHTPaNbHbIM  KyAbTYPHbIMS MHCTUTYTOM B, AQUHCKOM
noJsince, TeaTp BbICTyNas He U30IMPOBAHHbLIM YUpEXAEHUEM, @ OPraHUYHOM
yacTblo 60sbWworo coobuiectsa. [peyeckan Tpareaunn 6bina YacTblo bonbluel
KYAbTypbl W Tpaguuuu, KOTOpas, ropAuaacb CBOUMM AOCTUMEHUAMWU B
nybanuHoi peund Kak cocpesoToYEHHOE Ha Peun, MCKYCCTBO Apama XOpOLLO
cnocobcTBoBana  fparkaaHCKoMy 0Q0pasoBaHMIi0  rpaxkaaH. Mcnosbsys
ApamaTuyecKue pedn,hTparegus rnomorana npeacTaBuTb 3HaYeHWe C/oBa
oTzensHOro YenoBeka. CIOBO LO/TKHO,ObITh BbIC/YLIAHO, U OTBETOM Ha Hero
MOET \ObITb Apyroe, c/NoBO, He cWna, He peictBue. Tak Tpareams
dbopmMmupoBasa CyLLEeCTBEHHbIE "KayecTBa rparkAaHWMHA, TAaKMe KaK HaBbIKK
ny6anyHon ‘Gecenbl, YMEHWE CAylWaHMA W CAblwaHua apyrux. Tpareaus
TpeboBana, ytobblee ayauTopma MAeHTUPUULMpPOBaAna cebs C PasAnYHbIMK
NepCcoHaXKamm U XaPAKTEPAMU B C/IOXKHBIX ITUYECKUX CUTYaUUAX, ciedoBana
33 MX C/I0BamMM, PaclIMpsAs BO3MOXKHOCTM CTAHOBWUTBCA Ha TOYKY 3PEHUS
Apyroro 4yesnoBeka. 3TO — OCHOBOMOJAraloWMe HaBbIKM AAA yyacTua B
nonutuke. TeaTp HepeaKo Npeasaran He TOJIbKO C/IOXKHbIE 3TUYECKMe
CUTYyaUMKM, HO W UENMKOM NOJUTUYECKME TeMmbl: 3HayeHWe npasocyaus,
pasnMuMa Mexay Uapem M TUPaAHOM, 3aKOHHOCTb BAACTW, PaspyLUMTEbHbIN
noTeHLMan cTpacTen.

» Derek W.M. Barker, Tragedy and Citizenship: Conflict, Reconciliation, and

Democracy from Haemon to Hegel. Albany: SUNY Press, 2009. Cm. peLeH3uio
KHWKKY - http://www.blogisdead.net/2010/10/review-of-derek-barkers-tragedy-
and.html
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Tparegusa passBuBana MeToAbl 064yMbIBaHUA U KOANEKTUBHOIO CyXKAEHUA.
BmecTto Toro 4tobbl NpeacTtaBuTb AEUCTBME Yepes3 eAMHCTBEHHYH "uenb" u
nepcnekTUBY paccKasyuKa, Tpareams BrnepBsble NO3BOJIWAA NPeACTaBAEeHUI0
pa3BMBaTbCA U3 HECKONIbKUX NEPCneKkTUB 04HOBPEMEHHO, MpMUYEM Kaxaan
ee cobcTBeHHbIM BOMJIOWEHNEM Ha cueHe. Ha cueHe 6bian npeacTaBfieHbl
pa3nMUHble TOYKU 3PEHUA Ha OAHY W Ty Xe Bellb, YTO NPUBOAUNO K
CTONKHOBEHMIO  CTaTyCOB M MHTepecoB. IcTeTMYecKaa  C/NOXHOCTb
TparMyeckot  ¢opmbl  NO3BOAIANA  APamMaTU3UPOBaTb  MOAUTUYECKYIO
CNOXKHOCTb. 3puUTenu uaeHTueuumMpoBann ceba He C OAHMM repoem, HO
nosiydann BO3MOMKHOCTb MAEHTUDUKALMM CO BCEMM — OHU MPOXKMBAU
Tpare4uio Kak MHOroC/I0MHOe aeicTaue.

8 I ]
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Tparegmsa oTKPbIBaeT Ha/lUYMe NPOTMBOMONOKHOCTEN B YE/IOBEYECKOM MUPE,
TaKUX NPOTMBOMOMOMKHOCTEN, KOTOPblE HEBO3MOMXKHO HM UTHOPUPOBATb, HU
npUMMpPUTL.  BoT npumep: “AHTUroHa”, ofAHa M3 CaMbIX 3HAMEHMUTbIX
Tpareanin Codokna, — Tpareams, 6e3 COMHEHMs, CbirpaBLlas OrpOMHYHO PoJb
B YTBEPXAEHUU Maen ectecTBeHHoro npasa. ClosKeT Tpareamu A0BOJIbHO
npoct: MNMoAnHWUK, 6paT AHTUIOHbI, AoYepu Uaps dauna, npesaer poaHble
®duebl n nornbaer B HGopbbe co cBOMM pPoOAHbIM 6HpaToM ITEOK/IOM,
3aWnTHUKOM dume. Llapb ®uB KpeoHT 3anpeliaeT XOpOHUTb npepartens u
npuKasbiBaeT BbIOPOCUMTb €ro Teno 3a CTeHbl ropoaa, 6e3 MoXOopoH, Ha
pacTep3aHue AMKUM KUBOTHbIM. Llapb 3anpelwaeT nog yrpos3oin cmepTu
XOpPOHUTb MoNMHMKa. [lnA rpekoB TaKOM NPUWKA3 LapA O3Havyan ABOMHOe
HaKa3aHue ana MonnHuka: 6e3 norpebeHuns aywa MoavHWKka obpeyeHa bbina
Ha CTpagaHuA. AHTUIOHA He MoAYMHAETCA BOJe OTUA W UCNONHAET obpasg
norpebexua. Llapb npusbiBaeT AHTUIOHY W CNpaLUMBAET Y Hee, 3Hasa M OHa
O ero npukase. — 3Hana, — OTBeYaeT AHTMUIOHA. — 3ayeM Ke oc/ywanacb
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npukasa uapAa? — Notomy 4to Hag LLapcKMm 3aKOHOM ecTb Apyroit 3aKoH,
BbICLUWMI, €r0 A U UCMONHALD, - OTBeYaeT AHTUrOHa. U 3Tn ee cnosa BOLWM B
TeN0 eBponenckon nctopmn. KpeoHT Benen 3aMmypoBatb AHTUTOHY B NeLlepe.
KpeoHT M AHTUIOHa CTaNKMBAOTCA TaKMM 0OpPa3om, UYTO KaXKAbIM U3 HUX
peanusyeTt CBOIO BOJIO, CBOE NpeAcTaBNeHUe O AO/KHOM, O Hopme. Kak
MOXHO WX NpUMMPUTE? BO3MOMKHO /AWM paspewunTb 3TO CTpallHoe
CTONIKHOBEHME? B KaKOM M3MepeHUN BO3MOXKHO NogobHoe paspelleHne? U
€CTb /1M KaKan-TO HOPMA, KOTOPasA MOXKET OLEeHUTb OAHOBPEMEHHO U Laps, U
AHTUTOHY? M BOT 34€Cb FPEKM AenatoT OTKpbITUE. Hopma He ABAAeTCA Yem-To
BHEWHMM MO OTHOLWEHWUIO K NAAM, CTaJIKUBAKOWMMCA ApYyr C APYrOM.
Hopma Takke He ABnaeTcA pesysbTaToOM KomMnpomucca. Hopma TaKkxke He
ABNAETCA TEre/IMaHCKMM CHATUEM KOHOAWKTA, HO KOHOAMKT MO3BOAAET
0OHapyKMBaTb HOpMy, npubaukaTbca K HEW., Hopma — BblpaxeHue
Yye/ioBEYECKOW MPUPOAbI, pe3ynbTaT CaMonO3HaHUA, ANCUMNAUHBL U TpyAaa.
Ha 3ape umBuMan30BaHHOM MUCTOpUK BocTodyHolM EBpOMNbI NOABAAETCA TEKCT,
HaMWCaHHbIN CNAaBAHCKMM ennckonom UnnapnoHom —«McTtopusa o 3aKoHe U
Gnarogatm»>’. B 3TOM TeKcTe BeAETCA PasroBOp O TOM, YTONOCHOBAHWA ANs
yenoBEKA HAxXO[ATCA He BO. BHe, He BO) BHEWHem aBTOpUTETE — HO B
6narofati, To ecTb, B OTHOLUEHUAX, B KOTOPbIX M MPOUCXOAUT MU MO3HAHWE
cebA camoro, v No3HaHue Apyroro.

Pasnnuma — BO MHEHWAX, B | 0OCTOATENbCTBAX, COObLITMAX, BNACTH,
CNocobHOCTAX, BOJIe, WMHTEPecax, MHEHUAX, - BK/IOYEHbl B CNOMKHble
yesioBeyeckue, o6LIECTBA U Muenoseveckne OTHoOLWEHMA. KoHGANKTLI,
OCHOB@HHbIE HA 3TUX Pa3IMUMAX YALLEIBCEFO NOPOXKAAIOT HECNPABEA/IMBOCTD,
CTPaAaHusA, - U TpareAusa ABAAETCA 3epPKaNoOM 3TUX MPOLLECcoB. ApuUcToTenb
3ameyaeT BIMoNUTUKEN,\UTO KOHPAUKT BCTPOEH B CaMyto MpUpoAay noauca,
HeycTpaHWM U3Hero.”” XaHHa ApeH/T, NepeocMbIcnBas APUCTOTENA, TaKKe
NoAYEpPKMBAET, “UTO MHOXECTBEHHOCTb M  C/I0HOCTb — OCHOBHOE
06CTOATENBCTBO, B KOTOPOM Pa3BMBAOTCA U YENOBEK, U ero peyb.” Mpuuem
TYT BO3MOMHbl ABa TMNA peaKkumu: 1Mbo NPU3HaTb MHOMKECTBEHHOCTb, NM60
MOMbITAaTbCA €€ CBECTM Ha HEeT, JIMKBUAMPOBAB KOHP/IMKT Ha KOPHI0. MbIC/b
eBponenckan pa3BMBaeTca B BMAY ABYX 3TUX NOAXOA0B: AN NEpPBOro
KOHQIMKT HeycTpaHUM, M Mbl AEeUCTBYeM, NPU3HABaA HaauMuMe KOHQIMKTA,
yyacb CrpaBAATbCA CO MHOMECTBEHHOCTbIO, HE YHUYTOXas ee; A1 BTOPOro
KOHQIMKT — AocagHoe 06CToATENbCTBO, KOTOPOE BMOJIHE MOXHO YCTPaHUTD.

i Mutponoant NnnapuoH. ChoBo o 3aKkoHe 1 baarogatn. MockBa: MHCTUTYT pyccKom
umsmaunsaumm, 2011.

% ApuctoTtenb. CobpaHue couymHeHuit B 4 Tomax. Mockea, 1976. T. 1. (MoauTtuKa,
1261a15-25).

% ApeHaT X. O Hacuaum / nep.c aHra. I. M. awesckoro. — M: HoBoe 134aTenbCTso,
2014. — C. 119—125.
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Yawe Bcero NPOUCXOANT TaK, 4TO, YCTPaHAA KOH(I)IWIKT n3 06LLI,ECTBa,
YCTPaHAKT CaMOro 4YesnoBeKa.

Tak cnocobeH M KOHPAMKT K MCHEPMAHWUIO U MOTHOMY COr/IaCOBAHMIO BOJ/b U
NHTepecoB? MMeeT M CMbICA caMo cornacoBaHue, NMMbo 3To HecnonesHoe m
becnepcrnekTMBHOe 3aHATUE, Cu3ndoB Tpya? Tpareama ABAAETCA BEIMKUM
NJ0AOM YCUANIA FPEKOB MO OCMbICAEHUIO PaKTa KOHAUKTA B YEI0BEYECKOM
Mmupe. OpraHM3oBaHHble MNyb6ANYHbIE AEWCTBUA BKAKOYAKOT TparMyecKui
CMbIC/I, Tparegms no3BosisieT YeN0BEKy HalNTU CMbIC/T B MUPe KOHQIMKTa.

* k¥

lpeKkn B OB6LLECTBEHHOMN KU3HWM He NPW3HABaAM M HE 3HANM YeNoBeKa Kak
«BHYTPEHHEEe CylLecTBO». [PEKM MOMIU MHOTO CKa3aTbhOo YenoBeKe, Kak o
KMYXKE», KBOMHE», «Lape», «ounocope», «yuntene»... Ho Fpekn Huyero He
MOT/IN CKa3aTb, O 3HAYEHUN YeNOBEKe B €F0. YaCTHOM CYLLECTBOBAHMM, U eLle
b6onee — B ero 06CTOATENbCTBAXNKBHYTPEHHEN KU3HUY». [PEeKU 3HaAM OAHO
cnosa Ans o603HayeHna YesI0BEKA B HACTHOM EFQ'COCTOAHUN — «MAMOT». OHO
He MMeNo B TO BPEMSA.NCUXMATPUYECKOrO 3HaYeHnA, Ho 0603HaYaN0 UMEHHO
yenoBeKa, KOTOPBIN HUKaKhHE COOTHeceH € nybauyHbiMu genamu. Namot —
3TO YacCTHbIA 4Ye/loBEK, - QYeHb HemEYeTHoe A/ FPEKOB CylLecTBOBaHMe.
YenoBek Ke_ ans rpekoB < UMEHHO TOT, \KTO npoasaseT ceba B nNy6AnYHOM
OencTBun. ApuctoTesnb FOBOpUT Taka “Monnc npuHagnekut K Tomy poay
BELLEN, \KoTopble CYLUECTBYIOT COMacHO CBOEW Mpupoae, U YenoBek -
NOSIMTUYECROE KMBOTHOE... MOCKONbKY Mbl YTBEPXKAAEM, YTO Npuposa
HWYero He AeNaeT HanpacHo, TO Y O4HOTO TOJIbKO Ye/I0BEKa CPpean KUBOTHbIX

ectb peus”

Peub OTMeuaeTcA ApWCTOTeNeM KaK OCHOBHOW MpU3HaK
yenoseka.”® T.e. [PEKM He yAeNANM «BHYTPEHHEMY YENOBEKY» MHOTO
BHUMaHUA, XOTA pa3paboTanu BenMKoe yyeHue o6 «aTonoc», OTKPbIB B
YesIOBEKe TO, UTO He MOANENMUT HUKAKOMY M3MEPEHUIO U He OnpeaenseTca
HUKAKUM MECTOM. nOCKoﬂbe B I'IOIWICHOﬁ U3HU 3Ta KaTteropmAa He
MCMONb30BaNach, Ha 3TOM OCHOBAaHWM B MOCAEAYIOLLME SMOXM POAUIOCH
NpeACcTaBaeHUEe O TOM, YTO TPEKM He 3Ha/IM, YTO TAKOE «IMYHOCTb». TO/MBbKO
He TaK [aBHO BHUMaHWe Halwe 6bl10 NPUBAEYEHO K aTonoc —
NPeACTaBEHUIO O TOM, YTO €CTb B YE/IOBEKE, He NOJ/Iexallee onpeaeneHuIo
KaKMM-1M60 MecToM. Halle npescTaBaeHue O AMYHOCTU [LO0BOJLHO CULHO

OT/IMYAETCA OT rpedyeckoro, oHo O60I’3LIJ,EHO XPUCTUAHCKNUMU U MyAEI‘;ICKMMM

7 Monntuka, 1253a1-10.
%% Nonutuka, 1253a15-18.
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NpPeACTaBAEHUAMWN O BHYTPEHHEM Ye/IOBEKE, 3HAYEHUU BHYTPEHHEN XHKU3HW.
Bogopasgen mexay COBPEMEHHOCTbIO M aHTMYHbIM MWUpOM obpasyeT
«l/lcr|0|3e,£|,b»99 ABryctmHa, obpalleHHas Ha 4/5 Ko «BHyTPeHHemy»
ABryCTUHY, U nnwb Ha 1/5 — K ABryctuHy nybamMuHoro gencrema. Myaelickaa u
XPUCTUAHCKaA TpaguuMM Oal0T BO3MOMKHOCTb YEJIOBEKY YTBEPXKAATbCA He
TONbKO BO BHEWHEM, HO M B €ro BHYTPeHHeM pas3BuTUU. PasButme
npeacrasaeHus 06 «naunoTter, «MOHaxe», «MWKpPOKOCMEY,
«UHANBWMAYANBHOCTM» AOMNOJIHAET B STOM CMbIC/1e pa3BUTME TParnm4yeckoro B
CoLManbHOM B3aMMOAeNCTBUKN. JIMYHOCTb aBTOHOMU3NPYETCA, OTAENAETCA OT
coumanbHoro, 6onee TOro, KBHYTPEHHAA JIMYHOCTb» U CTAHOBUTCA YE€/10BEKOM
Nno NpenMyLLecTBy, B HEW U YKopeHsaeTca Yenosek. CocpenoToUeHHOCTb Ha
YaCTHOM M30/IMPOBAHHOM CYLLECTBOBAHUM MO3BOJAET AeCaKpaiM3npoBaTb
obneryaet BO3MOXHOCTb ee MPOrHosnposaHudA. MpaBo Tenepb MOXKET He
TONbKO 3alUMLLATL JINLO WU NPABONOPAAOKS HO. W, yCTaHaB/AMBATb CTaTyChbl,
NPOrHO3MpPOBaTb COLMANbHYIO PeasibHOETb. JNoxa MoegepHa n3obpeTaeT He
nosuc, a State, He pecnyb6anKy, a MEXAHUYECKUI MONUTUHECKUIA OPraHN3M,
OOMNYCKaloLWMA LWMPOKME NnYHble cBOBOALI BXOAALWMX B HEFO ntogei. Ho u
State He ycTpaHAeT KOHPAUKT. KOHPAMKTLMOMKET ObiTb pa3pelleH TOJIbKO
yepe3 aKTUBHble, CO3HaTe/IbHbIe, AeNCTBUA. Ero Henb3a ycTpaHuUTb wuam
YHUUYTOXUTb 6€3 aKTUBHOIO Y4aCTUA B'OTOM CaMUX,CTOPOH KOHGAUKTA. Mup
CNOXEH, OH YpeBamy, HanpPAXKEHHOCTbI, », UTOObI ), NpebbiBaTb B HEM,
HeobxoaMmbl HaBblkM Deceabl, CMOCOBHOCTb KHENyLWaHMIO, OTKPbLITOCTb K
HaXOXAEHWUIO 06X, 0CHOBAHWA.

k k%

N306peTeHHas rpekamMu \Tpareama SBAAETCA OAHUM W3 BarKHEWWWX Ans
eBponeiicko NpaBoBOM |KyNbTypbl OCHOBaHMW. EBponeiickoe MpaBo TaK:Ke
Jlydlle Bcero NOHMMAETCA, ec/iM Mbl obpallaemcs K Tparegmn. CyTb Tpareamm
— He B NevasbHbIX COBbLITUAX, HO B COMPUCYTCTBMM B OAHOM MOMEHTE
BPEMEHWN HECKONbKUX BOJIb, OAMHAKOBO MPaBbIX M HECOBMECTUMbBIX MeXAY
€060/, B NPU3HAHUN HaNNYMA KOHOIMKTA U HEYBEPEHHOCTU B NOJIUTUYECKOM
N couManbHOM KunsHKU. NMogobHoe NpUHATUE Tpareann BO MHOTOM Yyxao XIX
n XX BeKy, Korga cpopmmpoBanocb COBpeMeHHOE NpeacTaB/ieHMe O NpaBe U
Ny6ANYHON KU3HKM, CTPemAlMecs YCTPaHUTb M3 Hee BCe TparMyeckoe.
lerenvMaHckaa wnaes AWANEKTUKM  JIMKBMAMPYET Tpareguto, MblTaeTcs
NPUMUPUTD U CHATb NPOTUBOMNOOKHOCTU. HO Tem cambim, NapafoKcaibHbIM
06pasom, HaHOCUTCA OrPOMHBIN ywepb cBoboae N aBTOHOMUM YenoBeKa. He
3TO M NPUBOAMT K KPU3UCY CYLLECTBOBAHMA MNOJUTUKM M MpaBa,
obxoasawmxca 6e3 yyacTMa B HUX Joaen? [AuanekTuka npumupsert

% Aspenuit AeryctuH. Mcnoseab. Mockea: PeHeccaHc, 1991.
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NPOTUBOMNO/IOXKHOCTU, COrNAcoBbIBAET MX. [OCYAapCTBO CAYKUT BEYHOMY
MWpY, cornacHo ungeam KaHta. KaHT nuwet paboTy 0 BEHHOM MUpPE B KOHLE
CBOEN M3HU, U OHa, 3Ta paboTa — MaMATHUK €My U HEKWIA NOCbIA MUPY,
KOTOPbIA COCPEAOTAYNBAETCA BOKPYr 3TOM UAEW WU yCMewHo nposBoguT 2
MMpoBble BOVHbI B XX BeKe. MpuMUpeHne NpoTMBONONOKHOCTEN HYXKAAeTcA
B rpaHAMO3HbIX  cucTemax, Hanogobue  rocygapctsa,  KoTopoe
npefoTBpallaeT KOHGAUKT, CHMMaeT ero. HoO rocyaapcTtBO HACTO/IbKO
OFPOMHO, YTO B €ro MacliTabax He3ameTeH OKa3blBAETCA Ye/10BEK.

Hy:KoaeTca /M TaKoe rocyAapcTso, WAM ONpefenéHHbli  rpaHAMOo3HbIN
NpaBoBOM NOPAAOK, B YENOBEKE? — BaXKHbI BOMpPOC.

«locygapcTBeHHan NOAUTMKA» BeAeTcA YUYPEKAEHUAMU rocyaapcTea, HO B
OTHOLUEHUM YesioBEKA OHa ¢opmasnbHa, Tie. TpebyeT ycTtonumsbix ¢opm
peanuMsaumm M He TpebyeT HEe3aBUCMMOIO Y4acTuf, B Hel rpaxkaaHuHa.
Mprmepom TaKoro npouecca ABAAETEA COBPEMEHHOE MPAXKAAHCTBO, KOTOpPOE
MMeHHO ¢opmManbHO, U MNOAYEPKUBAET MNOBMHOBEHME WAM NOANBHOCTb
yenoBeKa K rocygapctey. Mup Tpareamn-neTomy cmeHsaetca B 19 seke u 20
BeKe abcypaom. [ocynapcTBO UNYENOBEK KUBYT B PasHbIX M3MepeHusx, a
Korga nepecekatoTcs, 3TM nepeceyeHuadaHTacMaropuyHbl, Kak Mupbl Kadku
nnn fombposunya. UsmepeceKatoTea oHM CayHainHo.. HoBoe Bpems nbiTaeTcA
YCTPaHUTb  KOHOAMKT U3, couuvanbHOW KU3HW. TakoBa nporpamma
MpocBeleHnsa, TakoBbl MHTEHLMM MaPKCM3Ma, COUuMann3ma, aHapxusma.
KOH(NUKIY-RPOTUBOMOCTABAAETCA HEKoe TrapMOHMYHOE, COBEpPLUEHHOE
coctoaHue, 6e3 BEAKUX ‘mpoTnBopednin. Ho 3To cocToAHWe, Kak npaswuso,
obecriedmBaeTca HaMUMeM QrROMHON CU/IbI, C €e KOJI0CCabHbIM YCUIMEM
NPUHYXKOEHUA «K mMupy». Tak, WpocBelweHre un3obpeTaeT rocyLapcreo-
JNleBnadaHa, * MapKcM3M| — AMKTaTypy NponetapuaTta, coumanmsm —
coumanbHoe rocyaapctso. B aTux cuctemax paspelleHne KOHGAUKTOB B
npouecce rpaKAaHCKUX COrnacoBaHW OKasbiBAaeTCA W U3ObITOYHbIM, WU
HEHY)KHbIM. TaK paspbiBAeTCA CBA3b MENKAY «BHYTPEHHUM MUPOM» W
«KMUPOM BHeWHUM». OHU Bosblle HUKAK He cBA3aHbl Mmexay cobown. Thbl
MoXKelb ObITb f0b6poaeTeNbHbIM, @ MOXKewWb b6bITb M HegobpoaeTebHbIM:
COUMANbHbIN MNopAaoK 6onee He CBA3AH C BHYTPEHHUM YCTPOMCTBOM
yesioBEKa, ero CaMOMNO3HaHWEM U ANCUMNANHOM; Kyaa 6onblue counanbHbIn
NopALOK 3aBUCUT OT TEXHUK, YMEHUIN U MHCTUTYTOB. Elle oaHMM sddekTom
OpPUEHTaLMM Ha OecKOHPMKTHOE OOLWECTBO ABAAETCA CYXKEHMEe, AarKe
cx/ionbiBaHMe Ny6AMYHOrO NPOCTPAHCTBA. B KOHTEKCTE cyrKeHua nybanyHoro
NPOCTPAHCTBA MNOABAAETCA TaKad KOHUEeNuua, Kak “nennbepaTtnBHan
femokpatva” 0. Xabepmaca'®, oOHa npu3BaHa OBGBACHUTb, MouYemy

100 Xabepmac 0. lemokpaTtus. Pasym. HpasctBeHHocTb. — M.: Academia, 1995.
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cornacuTenbHble NPaKTUKN ABAAIOTCA KeNaHHbIMU, Kak OHU NpeoaosieBatoT
HEBO3MOXHYIO CUTyaUMio MOAUYMHEHHYO ¢unocodbum MHTepeca M ycnexa,
obycnosneHHoM NA0XMM obpasoBaHuem, HeA0CTaTOYHbIMM 7
MppauMoHanbHbiMi bopMaMn KOMMyHUKauuuK. Mo cywecTsy, nociegHue
150 net mbl Habawgaem MOMbITKM MOCTaBUTb Ha MeCTo Jsioroca muod,
obpaTHbIN npouecc Tomy, KOTopbl npoucxoamn B ApesHel Mpeunn. Takum
MUPOM MOXKET BbIT MapKCU3M, AaPBUHMU3M, HALM3M UAM HALMOHANAU3M UM
notpebutenbckuii -~ muo. OHM  0AMHAKOBO  OTMEHSAIOT  BCAKYIO
paLMOHaNbHOCTb, 3ameHas ee obpasom HacTosAwero uan 6byaywero, ¢
KOTOpPbIM Y Ye/sloBeKa BO3HWKAeT JiMYHasA CBA3b, [NaBHbIM 06pasom,
3MOUMOHaNbHas.

BepHéMCﬂ K Halwemy BOMNpocy: Ha 4em, B TaKOM Cny4vyae, OCHOBbLIBAETCA
dBTOPUTET 3TUX HOPM U I'IOpFI[],Ka? MOXHO CKaszaTb, YTO OHW — OTYacCTH,
BHelWHME NO OTHOLWEHUIO K YenoBeKY, U NIOTOMY OMUPatOTCA Ha BNACTb, HO
OT4aCTU OHU CBA3aHbl C CAMOCO3HaHKe 4esioBeKa, a, 3Ha4YNT, NCNONTHAKOTCA
AO6pOBOJ’IbHO N Haxo4AaT 0b60CcHOBaHWE B,COBECTU YE/IOBEKA.

Ho ecnn HOPMbl OCHOBbIBAKOTCA '\HA BJ1IaCTHN, Ha 4YEM e, B TaKOM CJ/iy4ae,
OCHOBaHa BNacTb? Pycco vyTBep)AaeT, 4TO WIEerMTMMHOCTb BJIaCTHbIX

yUpeXaeHuit obecneumusaeT ydyacive rpakmaHnHa. S

Mo A. ge Toksunto,
yyacTMe B accofMaumax. 6 nogoBHbMK Tebe IMbICAALLMMU TPaXKAIHAMM
MOKeT MpuaaTh BOALLMI CMbICA KaKAOMY OTAENbHOMY F0N0Cy, a COBECTb
OTAENbHOFOHE0BEKAN ABNACTCA, 3aLLUTON OT TUpaHUM BGonblumHcTBa. "
XaHHadApeHAT nMcana, YTe aKTUBHOE. rPAKAAHCTBO OBecneunBaeT CMbIC
KU3HU, b ee  SK3UCTEHLMANBHOE W3MepeHMe, M 3TO MPOTUBOCTOUT
060/1BaHNBAHMIO IMYHOCTH, XapaKTepHOMY AnA maccosoro obuwectsa.'” B
pyxe oéunocodum nparmatmsma  [KOH [lbtoM NOKasblBas, 4TO uepes
NONUTUKY y4acTUAEPaXKZaHe Y3HaIOT O CI0XKHOCTY OBLLLECTBEHHBIX NPOBaem,

AEMOKPATU3UNPYIOT 'CBOE 3HaHMEe KM NOoNy4YalkoT npenocrasseHne O NyTax

1ot Pycco XK. 06 obuiecteseHHOM aorosope. MockBsa: dkcnpecc-Cepsuc, 2012

Anekcuc ae Toksunb. Jemokpatna B Amepuke. Mocksa: Becb mup, 2001. C. 85.
Xopow O M noxBanbHO, YTO rpexu 6e3neicTBUA He NpecnesytoTca HUKaKUM
3aKOHOM M He pPacCMaTpMBAOTCA HM B O4HOM YesioBeyeckom cyge. OgHako He meHee
YAAYHO U TO, YTO BCE e CyLLecTByeT OAMH O6LEeCTBEHHbIM UHCTUTYT, rae u3bexatb
JIMYHON  OTBETCTBEHHOCTM  MPAKTUYECKM  HEBO3MOXKHO, TAe  CCbJIKM  Ha
HeonpeaeneHHble, abCTpaKTHble ABAEHMA — OT AyXxa BPeMeHuM [0 DAMnoBa
KOMM/IEKCA— HEe MOTYT CAYXUTb OMNpaBAaHWEM, TAe CYKAEHMIO MOABEPralTca He
rnobanbHble TEHAEHUMM U HEe NEePBOPOAHbBIN FPex, a Ntoan U3 NAOTU U KPOBU, TaKkue
KaK Bbl U £, T€, YbW MOCTYNKM OCTAIOTCA, KOHEYHO, MOCTYMKaMM N04EN, HO HapyLuatoT
HeKMe 3aKOHbl, cobnogeHWe KOTOPbIX Mbl CYMTAEeM HEOTbEM/IEMbIM YCAOBUMEM
yenoBeyHoctTn. // ApeHAT XaHHa. OTBETCTBEHHOCTb U CyXAaeHue. M34aTenbcTso
WHcTuTyTa Manpapa, 2013. C. 52.
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HaXoXgeHna nydwunx |:)ELLIeHl/‘Il\;‘I.104 HepasHue OTKpbITNA B obnactu
UHCTUTYTOB, UX 3HA4YeHUA U YCTpOﬁCTBa BbIABNAKOT MECTO B I'Iy6l'll/1‘-IHbIX

105 B kakoii-

yupexaeHuax osepusa n apyrux ¢opm coumanbHOro Kanurana.
TO CTEMEHM 3TO Pa3BOPAYMBAET HAC B HAMPAB/JEHUM MOHATUA FPAXKAAHCTBA,
KaK ero TO/IKOBa/IM FPEKU, U YTO TepaeTca Npu GopmannsaLmm rparkaaHCKMX

OTHOLLEHUN.

WTak, cerogHa M nNpaBo, W MOAWUTUKA, MNO-NMPEXHEMY HYXKAAlOTCa B
obocHOBaHMM. YyacTeylolWMe B HWUX Cy6beKTbl 3agaloTcd BOMPOCaMM O
NErMTUMHOCTM U HOPMbI, U BNACTU. . Tpareamsa HarnagHo NokasbiBaeT, YTo
NoaM  MOTYT owubaTtbCA, a TaKKe [AeMOHCTPUPYEeT pPaspyLmnTeNbHbIN
XapaKTep caMOHaAesHHbIX AeNCTBUI YenoBeKa, NPOTUBOPeYaLlLMX NpMpoae
YyesioBEKA M He OCHOBAHHbIX Ha 3aKOHax. TPar€AuA TaKKe NoKasblBaeT, 4To
[JaXKe B YC/0BMAX OrPaHWYEHHOro 3HaHuAdYenoBeK cnocobeH NpuWHMMATbL
BEPHbIe pelleHns U MOXET COMPOTMBASTBCA pa3pylUUTEIbHbIM TEHAEHLMAM
N CONPOTUBAATLCA WCKYLIEHUIO 3aKPbITbCA OT YCWAMIA IO 064yMbIBaHMIO.
Tpareausa roBOpUT Ham, YTO ANA YPEFYAUPOBAHUA KOHPIMKTa HegoCcTaToueH
3acTbiBWNA Habop npaBua. MIMeHHO QCMbiCIEHVME TParnMYecKoro onbiTa
KU3HM NO3BONAET MOHATb, YTO HaLM AeNCTBUA HE MOTYT OCHOBbLIBATLCA Ha
NPOM3BOMILHOM Bblbope, YTO\ Mbl AO/KHBI Y, BNafeTb  MPaKTUYECKOM
MyZApPOCTbIO. *KM13Hb06LIECTBA U HOPMbI 0BLLECTBa MOTOMY CBA3aHbI C HEKOM
BPOMKAEHHOW 3TUKOM, ~CYLLECTBYIOLLEN B CATyaUUW OrpPaHUYEHHOCTU
yenoBeYECKMUX BO3MOKHOCTEN M CMEPTHOCTM YenoBeKa.

BoctoyHaa Espona, Bo3Bpatuna mMuUpy. B XX Beke uael rpaxaaHCKoro
obwectBa. JTta wuaea, B 1989 rogy OKOHYaTeNbHO NoAoOpBajAa cuay
KOMMYHUETUYECKMX rocyzapcrs, n NpPoAeMOHCTPMpOBaa cuny
HEerocyapCcTBEHHOIO rpasaaHckoro obuiecrsa. Mpu Bcelh ee amopPHOCTM U
HeonpeaeneHHOCT, 3Ta/Maes obnagaeT cMnoli B O4HOM — OHa obpalleHa K
CaMOCO3HAHWIO YeNOBEKA, N NOBOPAYMBAET €ro JMLLOM K APYroMy YesI0BEKY,
BO3BpallaeT B MOJIMTUKY M MpPaBO, HPABCTBEHHOE Hayano, T.e. nNpuaaert
3HaYeHMe COBECTU M CAMOCO3HAHMUIO.

CoBpeMeHHbIM mup ewe bonblue yraybun pasavuve mexay ny6amuHbim u
npuBaTHbIM U pacwmpun chepy npueaTHoro. Tem H6onesHeHHee obpaTHble
npoueccbl MHTEPBEHUMM NYB/JMYHOrO B YaCTHYI KM3Hb WHAMBMAA, NOA
npeasorom 3awmTbl ero 6esonacHocT. 3TO OTAMYAET COBPEMEHHOCTb OT
rPeKoB, KOTOPbIE HE NPOBOANIM TBEPLAOIO PA3MUMA MEKAY KNOJUTUKON» U

104 Obton . ITMKa aemokpatuu. / Noamnc. 1994, N 3, C. 28-32

HopT . NHCTUTYTbI, MHCTUTYLMOHA/IbHbIE U3MEHEHUA U PYHKLMOHUPOBAHNE
3KOHOMMKU. MockBa. PoHJ, SKOHOMMYECKOM KHUIK «Havana», 1997.
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«rpaxgaHckum obuiectBom». B Knaccuyecknini nepuof, BCe acneKTbl
06LEeCTBEHHOW KMU3HWU OblIM YacTAMM Uenoro. [lo HEeKOTOpPOW CTeneHw,
06LLEeCTBO NO34HEr0 MOAEPHA — 3TO PagUKaibHaA MHBEPCUA KIaCCUYECKOro:
CHayana rpaxaaHckoe o6u,ecTBo 6b1710 KONOHM3NPOBAHO rOCyAapCTBOM, B TO
BpemMa KaK ceiluyac rocygapctBo ycTynaeT BO MHOMMX cdepax BAacTb
rpakfaHcKkomy o06LlecTsy, HO NpPou3BOAUT oObpaTHble MWHTEPBEHUMU B
YaCTHYIO }KU3Hb.

]
Npoes o ecTecTBEHHOM, T.e. MNPUPOAHOM, TMOPSAKE M ecTecTBEHHOM
COCTOSIHUM NEKUT B OCHOBaHMAX EBponeickoi(RyNbTypbl. pekun, Ho 6onee
BCero PumnsHe, — CTpPeMUANCb COeANHUTL CBOIO dunocodmto ¢ Nyb6ANYHbIMK
NpakKTUKamu. Y rpekoB 3TO BblPa3nI0ChdB,Pa3BUTUN YHEHNA O FParKAAHCKUX
cBobogdax, y PumnaH — B cucTtemMe PuMCKOro npaea, MO3BOAAOLWErO
NPUMKUPSATL ABe U 6onee cBo6OAbI MEXAY COBOMN.

EctectBeHHOe nNpaBo — OAHan. M3 CaMbIX. BaXKHbIX Knael 3anagHoM
LMBUIN3ALLMN, COCTABMBLLAA TPAAMLNUIO; KOTOpPAs BO MHOrom chopmmnpoBana
€BPONenNCcKMA NPaBoBOM. U NOAUTUYECKMI hopasok.a[Jo 19 Beka 3ta mpen
/lexkana B OCHOBE MpeAcTaB/ieHM 3anadHon UUBUAN3ALMN O YesIOBEKe KakK
NMOJIMTUYECKOM CYLLECTBE W O NpaBe, Kak 06 OCHOBHOM peryaupytoLei
COLMA/IbHbI€»OTHOLWEHUA/HOPMATMBHOW \cucTeme. B Hayane 19 Beke 3Ty
TEOPWIO CTanu pacemaTpuBaTb KaK ‘'CPpeaHEBEKOBbIN NeperKUToK", HO yKe K
KOHLY 3TOro e BEeKahNoABWUAACb LIKOMA "BO3POXKAEHHOrO eCcTeCTBEHHOro
npasa", a BycepeamHe 20 BeKa €cTecTBEHHOE MPaBO WMCMbITANO HacTosLliee
BO3POKAEHWE » M  OKa3a/Jio CyLWEeCcTBEHHOe B/IMAHME Ha  cuUcTemy
MEeXKAYHapPOAHOFQ NPaBa’ HaLMOHa/IbHbIE NPaBOBbIE CUCTEMBI.

A1 xoTen 6bl NPEANONKUTL CXemMaTUYecKue obLmMe KOHTYPbI 3TOW Teopun, YTo
NO3BOJIUT COCTaBUTb NPeACTaBNeHMe O TEOPUM eCTEeCTBEHHOro MpaBa C Tem,
yTo6bl 3aMHTEPECOBaHHbIM YMTaTeNlb MOr MNpeanpuHATL Ha 3TOM OCHOBE
JanbHellee camocToATe/IbHOE WccnefoBaHMe npeamera. Hauvem ¢
KpaTKoro 0630pa UCTOpUM Pa3BUTUA AAHHOTO YYEHUS.

MOHATUE eCcTeCTBEHHOro MPaBa WMCTOPUYECKM CYLLECTBOBAIO B HECKOJIbKMUX
dopmax. McTopus maeuM HauMHaeTca C KOHUEenuuu APEBHWUX TPEeKoB O
BCE/IEHHOWN, KOTOPOM YNpPaBAseT B KaxK4OW ee mesibvailuel AeTasn HeKui
BEYHbIN M HEM3MEHHbIN 3aKOH. TaKas BCENeHHas W ecTb NPUPoAa, Kaxkabli
3/1IEMEHT KOTOPOM U KaxK40e pasinumMe Mexay 3N1emMeHTaMM KOTOPON MOMKHO
06BbACHUTL "NpupoaHbIMK" MK Ke "ecTecTBEHHbIMWU' CBOMCTBAMM 3TUX
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3NEeMEHTOB. Y4YeHWe O npupoae NpPOTUBOCTOANO MUGDONOTUKN, B KOTOPOM
NPUYUHHOCTb U PasMYMA 3a4aBanncb Bosiet 60ros u 6blan, NO CBOEN cyTH,
HepaunoHanbHbiMKU. CaMyo MCYEPMbIBAIOLLYIO KJacCUYecKyto GopmMyInpoBKY
ecTecTBeHHOro npasa gan Cronmumsam. CTOMKM yTBEPXKAAIN, YTO BCENIEHHOM
ynpaBAseT NpuYMHa, UM PaLMOHaNbHbIN NPUHLNM; OHW TAKXKe yTBEPKAANN,
YTO BCE JIOAMN MMEIOT NPUYMHY B CBOEM NPUPOoLE, U MOTyT NO3TOMY 3HaTb €ee,
M NMOBWHOBATLCA ee 3aKOHY. MOCKoAbKY y Ntofei ecTb cnocobHocTb BbiIbOpa
(mnobpan Bons), oHM He 06A3aTeNbHO NOBUHYIOTCA 3aKOHY; HO €CU OHUM ByayT
AencTBoBaTb B COOTBETCTBMM C MPUYMHON, TO bOyayT "cneposatb 3a
npupoaon”, B 4em 1 cocTouT AobpoaeTeIbHAA KU3Hb Ye0BEKa.

Te3nc o ecTecTBEHHOM (NPUPOAHOM) NOBEAEHUMN ABNAETCA OCHOBAHUEM ANA
TOro, 4TOobObl pPa3nMyaTb [ONKHbIE W HeAOMKHble, T.e. NPOTUBHbIE
yesioBeYeckol npupoae, nosegeHne n obpasd KusHu. AHTUYHaA Punocodus
€CTeCTBEHHOrO MNpasa, PasBUTan B 3NJIMHUCTMYECKOM), drunocodun, nonyymna
cBOe NpoposKkeHne B Pume, Hanpumep, B Tpyaax LuuepoHa, y pUMCKMX
CTOMKOB W tOpUCTOB. Ee OCHOBaHWEM. CNYXUAW ABe PasfiMYHbIe CUCTEMBI
naen. C ogHoOM CTOPOHbI, NPU3HABaOCh, Y4TO YHIUBEPCYM, ODWLECTBO M Ntoaum,
MOCKO/IbKY OHM Obliv co3f@aHbl 60KecTBEHHbIMW CuAaMK, YNpaBAstOTCA
NnocpeacTBOM YCTaHOB/IEHHOrQ \3aKOHOM nopagka. OTcioga BbITEKANO, 4YTO
YenoBeK MOr MOoCpeacTBOM pasyma RPWIATM K NO3HAHWIO HOPM MpaBsa
YyenoBeyecKkoro oOLWEeXUTUs, OeUCTBeHHbIX Ans Bcex ntogen. C apyroi
CTOPOHbI, MOJIarasocb, YTO \ COBMECTHAsA KWM3Hb 04EeN, MOCKO/bKY OHa
perynnMposasacb MPaBONOPAAKOM, AOMKHA ObiTb cnpaBeganBol, 4TOObI
COOTBETCTBOBATb HECTECTBEHHOMY. MOpPAAKY Belwei. Takmm obpasom, B
dnnocodcknx TepMmMHax TeN 3NOXWM BblparkaAuCb NpeacTaBAeHMA O
CNpaBegIMBOCTM, KOTOPble 3aK/IOYaNINCh B O6LLEYEI0BEYECKMX MPUHLMMNAX
paBeHcTBa. ‘EcTrecTBeHHOE \NpaBo, jus naturale humanorum (ectecTBeHHOe
npaBo Ntogein), 0EHOBaHHOE HA M3BEYHO YCTAHOB/SIEHHOM 3aKOHOM MopAgKe
M  Ha TpeboBaHUUL cNpaBeaNMBOCTW, ABASNOCH  CAaMOCTOATE/IbHbIM
MCTOYHMKOM NpaBa HapaBHe C jus positivum (Mo3WTMBHLIM MNpaBom), T. €.
}aKTUYECKM AENCTBYIOLLMM NPABOM.

XpuctnaHckne ¢uaocodbl ¢ roTOBHOCTbIO BOCMPUHSAIN CTOMYECKYIO TEOPUID
€CTecTBEHHOro npasa, MAeHTUOUUMPYA nocnedHee € 3akoHom bora. Ans
®ombl AKBUHCKOTO ecTecTBEHHOE MPaBO — 3TO YacTb BEYHOro 3aKoHa bora
("aTpnbyT 6OXecTBeHHOW MyapocTU'"), KOTOpbIM NOCTUraeTcs o4bMU
nocpeacTBOM MX NO3HaBaTesIbHOW CNOCOBHOCTU. YenoBeyeckunit No3UTUBHbII
3aKOH fIB/IAETCA OTParKeEHMEM eCTeCTBEHHOro npasa, NpUCnocobieHHbIM K
cneumduyeckum coumanbHbiM obcTosTenbctBam. Kak M cToMKM, AKBMHaT
nonaran, Yto NMO3UTMBHbIN 3aKOH, KOTOPbI HapyllaeT ecTecTBEHHOe NpaBso,
He ABNAETCA UCTUHHbBIM 3aKOHOM.



90

C oTpeneHnem LepkBu oOT rocygapctea B 06WecTBax, MNepPeMBLLMX
PeHeccaHc u [pocselieHne, TeopuAa ecTeCTBEHHOrO MpaBa Halwla HoBOe
OCHOBaHME B CUCTEME u4esioBeYeCKoro 3HaHuA. Hpuct ronnaHackoro
npoucxoxaeHua XVIl ctonetus lyro Mpouuii nonaran, yto N0AM NO CBOEM
nNpUpoae He TOJIbKO PasyMHbl, HO U couManbHbl. Takum obpasom, npasuna,
KOTopble ABAAKTCA 'ecTecTBEHHbIMW" ANA HWUX, NPOAMKTOBAHbLI TOJ/bKO
OAHOM HeobxoAMMOCTblo: ObiTb TaKMMW MpaBUAaMK, KOTOPble MO3BOAAIOT
NOOAM XUTb B FapMoOHMM Apyr c gpyrom. Mcxopgda MmeHHoO w3 3Toro
aprymeHTa, poumii, mexKay NpPOYMM, PasBMBaN MEPBYHD YHUBEPCAIbHYIO
TEOPUIO MEXAyHapoaHOro npasa'®. Belpb TONbKO Ha OCHOBAaHMM MPU3HAHWA
€OMHCTBA 4Ye/IOBEYECKOM NpUPOAbl U YHUBEPCAZIbHOCTM HOPM, KOTOpble
OENCTBYIOT B OTHOLIEHWM NtO4el, BHE 3aBMCMMOCTM OT MX BEPbI, Pachl,
COLMANBbHOrO  NONOXKEHMUSA, BO3MOXHA pa3pabotka npasua gns
B3aMMOOTHOLUEHUIN MeXAYy HapOoLaMM M rocyaapcreamu.

TeopuAa ecTecTBEHHOro NpasBa B KOHeYHOM utore chopmynmMpoBana noHATUE
"ecTecTBeHHbIX NpaB" YenoseKa. HauuHasa c XVII BeKa B iMTepaType Hapaay C
MOHATMEM «eCTEeCTBEHHOro npaBa» -« HauYMHAET ObOCYXAaTbcA BOMpPOC
«eCTeCTBeHHbIX Mpas WHAUBMAA». IDTOT. MEpexol O4YeHb BaykeH AnA
NOHMMaHWNA COBPEMEHHOM KOHLERLMWU NpaB YenosBeKka, n b6onee noapobHoO
Mbl €ro paccmMoTpum B pa3gesne, KOTOpblA “MOCcBALLeH paguKannsmy
ectecTBeHHOro npaea. TaK, [>KOH VJIOKK yTBEp)KAan, yTo N0AM B CBOEM
NPUPOAHOM COCTOAHUM CBOGOAHbLI. U paBHbI, ABNAKOTCA aBTOHOMHbIMU
cyllecTBaMu, 0AHaKO AMLEHblL.rapaHTU\cBoelt ceoboapl. Koraa oHM BXoaAaT
B 06WeCTBO, OHMypaan 06LLecTBEHHON MO/1b3bl MNOCTYNAOTCA HEKOTOPbIMM
npasamy. OpOHAKO) Kawabli  YenoBek  Mpu  3TOM  COXpaHaeT
«PyHAaMEHTabHble [PEpPOoraTuBbl», KacalollMecs HenpPUKOCHOBEHHOCTH
YKU3HU U COBCTBEHHOCTM YE/I0BEKA U COCTABAAIOLLME OCHOBY A1A NPU3HAHUSA
yenoBeka HE3AMEHVMMOW W HEBOCMOJIHUMOW  MHAMBUAYANbHOCTbIO,
UMetoLLelt abcontoTRYIO LeHHOCTb. 7 MIMeHHO 3Ta Teopusa ecTecTBEHHbIX
npas YyenoseKa obecrieymna ¢maocodpckoe ocHoBaHUE A1 AMEPUKAHCKON U
®paHuy3sckolt pesontoumii. Tomac [OxedpdepcoH wucCnonb3oBan TeOpUO
ecTecTBeHHOro npasa A/1a Toro, 4Tobbl onpasaaTh TpMaay "HeoTbemeMbix
npas" nMyHocTM (cBoBOAA, PAaBEHCTBO, CHACTbE), KOTOPbIE BbIAN 3aABNAEHbI B
[leknapauum HesasucumocTn CoeanHerHbix LTatos.'®

1Osrp0|.|,|m7| I. O npaBse BOMHbI U MUpa. Mocksa: Jlagomup, 1994.

7 nokk k. [lBa Tpaktata o npasneHun. / CounHeHusa B Tpex Tomax: T. 3.- M.:
Mbicnb, 1988.- 668 c.- (Punoc. Hacneane. T.103).- C.135-406.

1% Tomac OxxeddepcoH. ABTobnorpadms. 3ameTkum o wrtate BUpruHus (C60pHUK) .
Mocksa: Hayka, 1991.
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B nepBsoit nonosuHe XIX ctonetus Teopua ecTecTBEHHOro npaea noTepsAna
CBOE B/MAHUE Nofa Bo3gencTesnem éunocodmm yTmanmtapusma u ydyenua W.
beHTama, a TakXe MO3nTUBM3MA, maTepuanmama. B XX cronetmun, ogHako,
TeopuA ecTeCTBEHHOro NpaBa Noay4YMaa HOBOE 3HAYEHMNE, HACTUYHO B pamKax
peaKkuumn Ha pPocCT TOTAaIMTapM3Ma, YaCTUYHO — NO NPUYMHE POCTa UHTepeca K
npaBam 4enoBeka BO Bcem mwupe. U, npuHMmas BO BHMMAHME 3TOT
COBPEMEHHbIN WMHTEpPEC K ecTecTBEHHOMY nMpaBy, Mbl MOXemM Tenepb
0bpaTMmCA K TeOpUN ecTeCTBEHHOro NpaBa B TOM BMAE, B KOTOPOM OHa bbina
BO3poOXKAeHa B KOHUe XIX- Havane XX BeKa.

* k¥

UTak, 4To Mbl MoHMMaem nof "ecrtecTBeHHbIM) Npasom"? B ero camom
NPoCTOM onpeAefieHUN ecTecTBeHHoe MpPaBo — 3TO)"HenucaHHbIM 3aKkoH",
KOTOpbI ABnseTca 6onee UAN meHee TeM e cambIM AAA Bcex U MoBCoay.
Ecnmn 6bITb 6oNee TOYHbIM, eCTECTBEHHOE NPaBO — 3TO MOMATME O Kopnyce
MOpPasbHbIX NPUHLMMNOB, KOTOPbIV pacnpoctpaHeHbl BO BceM YenoBeyecTse U
B 3TOM BMWAe ABAAETCA Pache3HaBaembl, MOCTUraembl YenoBeYECKUM
pasymom. EcTecTBeHHOe NpaBO, TEMHCaMbIM OT/IMYAOT OT MO3UTUBHOIO
3aKOHa, T.e. GOPMadibHbIX HOPUAUYECKUX MOCTaHOBAEHUI onpeaeneHHOro
obuiecTBa.

Tak KaKk Be3ge BCErga TaM, e CYLecTByeT YenoBeyeckoe 06LLecTBo,
[omkeH  BbITb. 3aKOH, COOTBETCTBEHHO Ha/MLO M MPUYMHBI, MO KOTOPbIM
ecTeCTBEHHOE NPABO), TAaKKE) BCeraa MPUCYTCTBYET Tam, F4e CyllecTByeT
yenoseyeckoe ob6wecTBE. PAKTUYECKN, ecTeCTBEHHOE MPAaBO — 3TO 3aKOH,
o6HapyKeHHBIA YeN0BEYECKMM PasyMOM,. OHO, TaK CKasaTb, Npou3BeAeHO
pa3syMoOM, TO eCTb; MHTENIAEKTOM, YMOM, M NO 3TON NPUYMHE NpeanosiaraeTcs,
UTO ecTecTBEeHHOE. MPAaBO MNOALEPIKMBAETCA M BBOAMTCA B COUMaNbHble
OTHOLLEHMSA YeN0BEYECKON COBECTbLIO.

Mbl, BO BCEX HALUMX YE/IOBEYECKUX AEeNCTBUAX, HEM3OEKHO COOTHOCUM WX C
HOpPMaMM ecTeCTBEHHOrO NpaBa M AeNaem 3aK/IUeHUa 0 COOTBETCTBUN UK
HECOOTBETCTBMM HaLLMX MOCTYMKOB 3TUM HOpMam. Takoe noBegeHne MOXKHO
Ha3BaTb "cyxaeHuem cosecTu". [lOTOMYy MOXKHO YTBEpPXA4aTb, u4TO
eCTecTBEHHOEe MPaBO OTYaCTU — 3TO HOPMbl 3TMKM, KOTOPOE NPUMEHAETCA
Hallel coBecTblo. HaKoHeL, Mbl MOXeM CKasaTb, YTO ecTecTBEHHOE MpPaBo —
3TO nNOPAAOK Belwen, OOHAPYKMBAEMbIN U  KOHCTPYMPYEMbIM HAWUM
yesioBeyeckum pasymom. [lapagoKcanbHO, HO €ecTeCcTBEeHHOe MpPaBo He
CyliecTByeT OOBEKTMBHO — BHE KOJiOCCa/ibHOM paboTbl, coBepliaemoi
YesI0BEYECKMM  PasyMOM, HABOAAWMM  OMpenesieHHbl  NopAgoKk B
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OTHOLLIEHUSAX, CYLLECTBYIOWMNX B YenoBeyeckom obuiectse. M ectecTBeHHoe
NpaBo ABAAET TaKoW MNopAAOK Belweil, B KOTOPblA YeNoBeK BXOAUT
nocpeacTBOM BOCMUTaHWA, 0O6Pa30BaHUA, TEXHUK CaMOAMUCLMMAUHBLI, — B
npouecce [A0AroM couManMsaumMm. ITOT NOPAJOK OT4YacTM coobliaeT
yenoseKy 06 ero HaasexallleM HasHayeHWUW, a TaKKe O TOM, YTO 3HauuT
6bITb «XOPOLLUMM YENOBEKOMY.

* % %

BepoATHO, o4eHb TOYHO 06 3TOM CBUAETENbCTBYET KMTalcKaa Tpaauuua. B
KHure TMepemen'® yTBepwpaetca, uto mMup npeactasaseT  coboit
HbeckoHeyHoe ABUMKEHME, COCTOsALLEE B NepexoaaX OT 6o1ee NpocTbiX Bellel
N OTHOLIEHWI K Bosnee CNoXKHbIM. TaK, Mup, B, KOTOPOM YENOBEK KUBET,
co3gaH B BOceMb 3TanoB. Ha nepsom 6bAM co3gaHbl Hebo u 3emna. Ha
BTOPOM — MOABW/UCL MBble CylectBa. Ha TpeTbem, —4esioBeK, BbiCLIaA
dopma KMBOTHOM KM3HWU. Ha 4yeTBEpTOM — CcHOPMMPOBANNCH OTHOLLIEHMA
MEXAY MYMKEM W XKEHOW, - MNOoABMIACE) CEMBA) NeXKallaa "8 OCHOBAHWUK
uMBMAM3auMKn. 34ecb BO3HUKAET 3epKanbHaa CUTyauua. Pasanuve mexay
MYKCKNM n YKEHCKUM NMPEACTaBnAeTeA ona KoHdYUMaHCTBa
KOHCTUTYMPYIOLWMM 3TOT MUPp.  TakoBO Mpasnndue, mexagy Hebom (AHb,
CUNbHasA W AWHAMUYHAA) MYKCKas, cusda) U aHb “(KeHcKas, naccuBHas,
cosuaatowas cuna)., Ha natom stane BO3HWKaOT OTHOLLIEHUSA MeXAY OTLOM U
CblHOM, 6paTom K BpaTom; Apyrom v apyrom. OHM NOPOXKAAT ITUYECKUI
KOAeKcs/ OCHOBaHHbIM “Ha B3aMMHOM JoBepua U OanaHca BAaACTM MU
nocnywaHua. Ha "Wwectom' atane BO3HMKAKT rocygapu, HO rocyAapcTso
paccmaTpUBaEeTCA Kak ‘0fHa 00Jibllas ceMbs, a CEMbA — Kak MUHMUATIOPHOE
rocyaapctso, hHa ceabmMoOMm sTane noABAAETCA WAEeA BbICOKOTO M HU3KOTO,
COrNacHO KOTOPOWA, MOXKHO pa3ninyaTb AOJKHOCTHbIE INLA PA3HbIX PaHroB, a
TaKXe MX pasnyHbied NoNHOMOYMA. ITO NPUBOAUT HA BOCbMOM 3Tane K
naesm o NPUANYMM U NpaBae, OTPaXKEHHbIX BO BCEOOEMIOLLEM 3TUYECKOM
Kogekce Jn. Ons KoOHOyLMaHLLEB COLUMANBHYIO KM3Hb M KM3Hb rOCYAapcTBa
N OTAENbHOrO YeNoBeKa MOXKHO OBBbACHUTL B 06LEM KOHTEKCTe M obluel
MOHATUIMHOM cUCTemMe, B KOTOPOWM OCYLLECTBAAETCA NPOLLECC eCTeCTBEHHOrO
pa3BUTMA OT NPOCTOro K 6bonee cnoxkHomy. locypapcTBO paccmaTpuBaeTcs
KaK MHCTUTYT, KOTOPbI HE TO/NbKO OXPaHAeT Hag/e)kalume coumasibHble
OTHOLUEHUS, HO B UYbWU (PYHKUMM N 0OS3aHHOCTM BXOAUT FaPMOHM3ALUK
COLMA/IbHOIO M eCTEeCTBEHHOIO NopAgKa.

109 MuauH. KHura NepemeH. Mocksa: A3byKka-Knaccuka. 2015
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Pestomnpys BbiLLEN3IOKEHHOE, MOXHO CKa3aTb, YTO €CTECTBEHHOE NPaBo:

=  He Npou3BeAeHO N0AbMMU;

=  HenocpeACTBEHHO OCHOBAaHO Ha CTPYKType (Npupoae) yenoseka u
obuecTBa;

= ABAAETCA OAHWM U TEM e ANA BCex NtoJei U BO BCe BPeMeHa;

=  ecTb HeM3MeHHOe NpaBWio MAU obpasel, YTO CAyXKaT cpeacTBOM
naeHTUdMKauMmM ans naen, onpeaenas Ux A0MKHble NPUpoaHble
(ecTecTBeHHbIE) CBONCTBA;

=  aBnsAeTcA  NPOCTbIM  CNOCOBOM  pauMOHaNbHOTO  MO3HAHMA
MOPasIbHOro 3aKOHa;

=  BbiCTynaeT CpPeAcTBOM, WCNONAb3yA KOTOpoe, /0AM  MOryT
paLMOHaNbHO ABUraTbCA K AOCTUXEHNCOBCTBEHHOM NONb3bI

* k¥

Hago oTmeTuTb, UTO haKTMYECKKM Y BCex JIIOAEN, KaXKeTcs, ecTb HeKkoTopoe
3HaHMEe O ecTecTBEHHOM MPaBe, », €elle [A0HNEero SABHOM QUKcaumm U
dopmanumsaumun. arke maneHbkue AeTw, obpalldoTca K "yecTHol wurpe",
TpebyloT, 4YTOObI OTHOLWEHNA OblaK "4ECTHbINKM crpaBegnmsbl’, a 6onee
cTaplime feTM W B3POC/blE\ YacTo ‘B CBOEM KWU3HM MPUMEHAIOT "30/10TO€
npasuno" (He nocTymaid ¢ APYEMMM TaK, Kak Tbl Bbl He xoTen, YTobbl Apyrue
noctynann c To6oi1). [KMACTBYS TaK,)oHW CAOHTaHHO NPU3HAIOT eCTECTBEHHOE
npaso. OTM 06CTOATENbCTBA), ABAAIOTCA MNPUYMHOM, MO KOTOPOM MHOrue
CTOPOHHUKKM TEOpUM E€CTECTBEHHOro MpaBa rOBOPAT, YTO OHO — 3aKOH,
KOTOpbIM "HaYepTaH Ha ‘cepauax ntogen”. T.e. 3TO TaKoe NpaBo, KOTopoe
Ha3bIBalOT "BPOKAEHHbLIM 3HaHMEM", TO eCTb, 3HaHMEM KOTOpOE:

= cneayeT OnbITY NpaBAbl, KOTOPbIM 06/1a4at0T N0 AN;

" ABNAETCA JKMBbIM KOHTAaKTOM pasyma C HenocpeacTBEHHOM
OeNCTBUTENbHOCTbIO;

" He BCerga MOXeT ObITb YETKO BbIPaXKEHO B NOHATUAX;

" MOXeT ObITb He BMOJIHE ACHbIM /151 MO3HAHWUS;

"  HaK/a4blBAETCA HA 3/1EMEHTbl SMOLMOHANBHOM CTOPOHbLI NPUPOabI
yenoBeKa.

B Takom cnyyae, Hawa pedaekcns Ha cobCTBEHHOE NoBeAeHWe AaeT Havyano
dopmyne npegnucaHnii ecTecTBeHHoro npasa. Mbl, Kak atoau, npuobpetaem
HalK npeAacTasieHna '"3gpaBoro cCmbicaa" O ecTecTBEHHOM Mpase npu
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"Kputnueckoi akcneptmse." [OpyrMMu CNnoBamMM, HalM  e€CTECTBEHHble
CTpeM/IeHUA K "yecTHoM urpe", K npaBocyanto, CnpaBea/IMBOCTM U TaK Aanee,
noaBepratoTcas CTPOrOMy WCCAeAO0BaHUI0O W MOCTOSHHOMY OBHOB/EHMIO.
MOHMMaHWe ecTecTBEHHOro npaBa B TaKOM TMOCTOSHHOM Mpouecce
CTaHOBMTCA 60/iee TOYHbIM, MOCKO/IbKY Mbl GUKCMPYEM NPUHUMMbLI UK
npeanucaHusa €cTecTBeHHOro npasa. MepBrYHOE npeanucaHue
ecTecTBEHHOro npaea byaet Hanbonee BarKHbIM NPUHLMNOM YE/10BEYECKOTO
Aencreums.

N 3pecb ecTb OAHO TPyAHOE TO/IOXKEeHWe, Ha KOTopom A XxoTen 6bl
OCTaHOBUTbCA crneumanbHo. OHO CBSI3aHO C HEKOTOPOMN HeaoKa3yeMoCTblo
OCHOBHbIX NOJIOKEHUI TEOPUM ecTecTBEHHOro npasa. EctecTBeHHOe Mpaso
CBA3aHO C JApeBHel dunocodpckolt Tpaguumew peanusma. CornacHo
peanuctam, cywectByeT abCoMOTHbIN, NEPBUYHBLIA U HeLOoKasyeMbli
NPUHUMN B nopsaaKke Bewen. Takum obpasom, ‘cyliectsyeT abcontoTHas,
OCHOBHAA, CaMoo4YeBMAHaA MpaBaa 4AENCTBUTENbHOCTM, HAa KOTOPON Mbl
CTPOMM BCe Halle npeAacTaBieHue O A0JIKHOM, 06 3TUKE MIIpaBe, U KoTopasn
CNYXXWUT OCHOBaHWEM AJ/1f Halero B3FA4A HA WO, KAaKOW @o/KHA ObiTb
OEeNCTBUTENIbHOCTD M ee CTPYRTypa. M BOT UMEHHO 3TO YTBEPXKAEHME O
CyLLECTBOBAHMM abCONOTHOM MPaBABh AENCTBUTENBHOCTM, O €€ AO0/KHOM U
NpPaBUAbHOM COCTOSHUU He MOMKET ObITh, "noKazaHo". OHO MoXKeT 6biTb
NPWHATO TONIbKO KaK aBCoONOTHAA UHTYMTMBHAA AV CaAMOOYeBUAHAA NPaBaa,
KoTopas  OOHapy)kMBaeTEd; KorAa ~ Mbl  aHaNM3MpyeM  MPUHLUMMbI
4YeN0BEYECKOro AeNCTBUA M RPM3HAEM, YTO MOMNPOCTY HE MOMKEM MbICANUTb
HeYTo (NPOTMUBOMOIOKHOE STOMY BAPUHLMMY, MNOTOMY 4YTO €C/lM Takad
NPOTUBONONOMKHOCTD WA CYLECTBYET, OHa He ABASETCA MbICIMMOW, OHa He
TpebyeT ‘MbICAKN, NOHUMAHUA, YMCTBEHHbIX YCUUA, OHA YCTPaHAET Camoro
yesioBeKa. T.ehecTecTBeHHOE NpPaBo He UMEET MO CYLLECTBY a/ibTEPHATMB, KaK
He WMeeT a/IbTePHATUB KWU3Hb, WM AblXxaHUe (CMepTb He sABAAeTcA
aNbTepHaTUBOW XKU3HWK).

Takum 06pasom, Teopua ecTeCTBEHHOro NpaBa MMEEeT CBOMM OCHOBaHWEM
npeacrasneHne o "NpakTMYecKom nopagke" Bewen, a NepBblid NPUHLMN
NPaKTUYecKoro nopsAka — MPUHLUWN, KOTOPbIA MOXET HanpasasaTb
yesoBeyecKMe aKTbl BO BCeX Cay4asx. B nepsBylo odepeap, 3TO
npeacTaBieHne Kacaetca Hawen "nosb3bl", MNOCKOAbKY Mbl AEUCTBYEM C
TOYKM 3pEeHUa TOro, UYTO KasKeTcs Ham Haumbosiee xopowum. [ostomy
NepBUYHbIA MNPUHLMN MPaKTUYECKOro nopsfdKka M nepsBoe npegnucaHue
€CTeCTBEHHOro npasa fAB/AAeTcs (GOPMYNON, OCHOBAHHOM Ha MNOHATUM
"nonb3bl", U BbipaXKaeTcsa OH cneayowmm obpasom: "nonb3a" ponkHa 6biTb
AOCTUTHYTa, M 310 (ABAsloweecs o06paTHbIM MO OTHOWEHWIO K Mosb3e)
OOMKHO 6bITb M3berHyto". Camoe npoctas ¢opmyna 3Toro npeanucaHusa:
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"caenan pobpo u mn3bern 3na". B aTom acneKkte punocopus ectecTBEHHOro
npasa u ytuamMTapmama 6amska KoHdyUMaHCTBY.

Mbl MOXeM pPas3iMunTb, B Npeaenax ecteCTBeHHOro nNpaBsa, ero nepsBuYHbIe U
BTOPUYHbIE NpeanucaHus. MepBuyHble NpeanucaHns byayT COOTBETCTBOBATL
NnopAAKYy ecTecTBEHHbIX HaKAoHHOCTel nogei. Camas ¢yHOAameHTanbHan
BCceoblaa HaK/NOHHOCTb — "Aenan gobpo v u3beran 313" —gana Havano
APYrMM NepBUUYHbIM MPeAnncaHuAM, TaKMM Kak NPUPOAHas CKAOHHOCTb K
CaMOCOXpaHeHU o, cTpeMmieHne usberatb NPUUUHEHUA Bpeq, APYrUM, 3HATb
WCTUHbI O AEWCTBUTENbHOCTU, B KOTOPOW Mbl KMBEM, MU UCTUHbI O Hallem
COBCTBEHHOM 4e/ioBEYECKOM ecTecTBe. IJTU NepBUYHbIe NpeanucaHus
ABNAOTCA HEM3MEHHbIMW B TOWM CTEMNEHM, B KaKOW OHW KacatoTcA NepBUYHbIX
npesenoB eCTeCTBEHHbIX CKIOHHOCTEN, BPOXKAEHHABIX BCEM NHOAAM.

ek %k

OueBMAHO, 4YTO TakuMe MepBMYHble Npeanucalua ABNAOTCA NpeaesbHO
obwumn. OLHAKO [OKTPUHA JecTecTBEHHOIO MpaBa NpeacTaBnaseT coboit
HecKo/ibko 6onbluee, 4Yem ‘MPOCTO, TEOPMA MPaBa WM KOHUeNnuua ero
BO3HWKHOBeHMA. OHa sBnsetea, ¢unocoduen, KoTopad o0b6bBACHAET W
onpeaenseT NosoKEHNE UeioBeKa B NpUPOAE M, B 0bLllecTBe. 3aTEM YiKe U3
Takoi ¢unocodun, BbLIBOAATCA MNPUHUMNLI M METOAbl CO34aHWMA nNpaBsa.
BTopuuHble npegnueaHua, ..C APYFOM  CTOPOHbI, saBasAlTcA  6Honee
cneundAdeckuMin K 6onee onpeaeaeHHbIMM, N KacatoTca BELLEN, K KOTOPbIM
Mbl He MpoABAsSEeM CTO/Ib OAHO3HAYHOM M HemnocpeaCTBEHHOM CKAOHHOCTM.
Cpeay HUX Takue NPEZNUCcCaHna Kak o06A3aTenbCTBA MO BOCMUTAHUIO U
obpa3oBaHNIO), AaeTel, | CTabUABHOCTU CeMeWHON KM3HW, TpeboBaHUs
rocrenpmMmMmcTea i ap. K NPOTMBOMNOAOMKHbBIM CKNOHHOCTAM 6yayT OTHOCUTLCA
npeHebpexeHVs AETbMU, NpegHaMepeHHOe HaHeceHus yulepba apyrum, u
TaK ganee.

3Haem M Mbl BCe O ecTecTBeHHOM npase? OTBET Ha KOTOPbIA MOKET b6bITb
o4yeHb nNpocTbiM: "HeT". OTKpbITME eCTeCTBEHHOro NpPaBa — 3TO HEMNpPepPbIBHO
ocyliecTasloweeca npeanpuate. Tak ke Kak awogam notpeboBanocb
Jonroe Bpems, 4TObbl BbIAENUTb M Pa3bACHWUTb 3aKOHbl  GU3UYECKOM
npMpoAbl, TaKKe 06CTOUT U B Aene 3aKOHOB MOPasibHOM Npupoabl. TeyeHune
BPEMEHM U HOoBasA ¢unocodckan pedaekcus NnocTosHHO NOAHMMALOT HOBblE
npobaembl B TeOpuM ecTecTBEHHOTo npasa. Hanpumep, pabcTBo 6bI10 Koraa-
TO MPUHATO KaK HOPMasbHOE M eCTeCTBEHHOE [Aa)Ke MHOMMMW TeMM, KTO
pa3BMBaN U BbICTYNa 3a TEOPUIO eCTECTBEHHOTO NpaBa. Mbl CerogHs 3Haem,
4TO PabCTBO HapyLwaeT ecTeCcTBeHHoe npaBo. O6LWECcTBO OAHaXKAbl MPUHAMO



96

1 0406pKa0 cyaebHyIo MbITKY, KOTOPas 40Aroe Bpems pacCMaTpMBanach Kak
HOpManbHoe M ecTecTBeHHOe Aenio. Mbl ceroaHsa 3Haem, 4To cyaebHas nbiTka
HapyllaeT ecTtecTBeHHoe npaso. M ceroaHa o6uiecTBo 0bHapyXMBaET, UTO
CMepPTHanA KasHb HapyLLaeT ecTeCTBEHHOE MPaBo N OTMEHSET ero.

OuyeBUAHbIN BbIBOA, 34€Cb COCTOUT B TOM, YTO HAlle 3HAHWUE eCTeCTBEHHOro
npaBa, OCOBEHHO €ro BTOPMYHbLIX MNPEANUCAHUA, HEMOJH, W, BEPOATHO,
Bcerga byaer TakBbiM. Mbl, KaK LMBUIN30BaHHbIE U PaLMOHa/bHbIE NtO4M,
Bcerga 6yaem BOB/IEKaTbCA B "KPUTMYECKYHO 3KCNEPTU3Y" HAWKNX AeNACTBUI B
npakTUYeckom nopaaKke Belein. M3 ston pednekcun byayT porKaaTbcs
HOBble M YCOBEPLIEHCTBOBAHHblE "WCTMHbI" OTHOCUTENBHO 3TUKU U
MopanbHON dunocopmn. CeroaHa Mbl HaxogMMcA B TaKOM nNepuoae
BPEMEHW KOrga Camble BarKHble pelleHus, NpMHUMaemMble HAMW B KayecTse
obuwecTBa, 6yayT peweHMAMM B 061acTU STUKU M MopanbHoi dunocodun
(Hanpumep, TAaKMMM UEHTPASIbHbIMM _TEMAMMK « GerogHs cTannm "3TuKa
6uonorMyecknx uccnenoBaHunin" n "opyKnme maccosoroynoparkeHma"). 3to —
OAHAa W3 NMPUYMH TOro, NMoyemy HeT HUKAKMX COMHEHMUMN B, TOM, HACKOIbKO
IOPUCTbI  HY}KZAlTcA B BOBJEYeHWUW, B 4 NpasoBble " dunocodpckme
uccaeoBaHuA.

Mbl y*e BbIACHUAW, \YTO /MAOeA MNpaB. YesioBeKa HaaM4yecTBOBasia, XOTA U
HeABHO4 B NOAUTUYECKON MbIC/IN, HauymHaa co CTOMKOB, B TOM yuciae B Pume
6narop,apﬂ OCBOEHUIO, CTOUYHECKUX KOHLI,EI'IL],VII‘;I paBeHCTBA. C Tem utobbl
YBUOETb UETOPUYECKYO HENPEPbIBHOCTb NAeWn eCTeCTBEHHbIX NpPaB, a TaKXe
0COBEHHOCTU ) X pasBuUTUA w”n d)aKTVI‘-IeCKM noBCeMeCTHOro npu3HaHuAa,
HEO6XOAMMO NMOHATb HEKOTOpble MX CYWHOCTHble 4epThbl. CYLLI,eCTByeT U
OT/INUYUTENbHbIX 0COBEHHOCTM TEOPUN eCTECTBEHHbIX NMPaB Ye/ioBEKaA:

= [lepBas — paunoHanusm. EctecTBeHHble MpaBa YenoBeKa 3agymMaHbl
Tak, 4TOob6bl ObITb 3KBMBA/NEHTHbIMM '"NMpoOCTbiM M HeccnopHbIM
npuHumnam".

= Btopas — wuHauBMAayanmsm. PasroBop 0  "ecCTecTBEHHbIX,
HEOTbEM/IEMbIX MpPaBax YesioBeKka" HAYMHAEeTCs C YTBEPKAEHMA B
nepsoii M3 17 cTaten, U3 KOTOPbIX COCTOMT [eknapauma npas
yenoBeKa M rpaxkgaHuvHa 1789 r% o Tou, uto N0An poXKaATCA U
ocTatoTcAa cBOOOAHBIMU U PaBHbIMW B CBOMX NpaBax".

110 o
[eKknapauua npas yenoBeKa v rpaxkaaHnHa 1789. / lokymeHTbl uctopun Bennkoi
¢dpaHuy3ckoii pesoatouun. Tom 1. Mocksa: U3gaTtenbcteo MY, 1990
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=  TpeTbA—pagMKaAnN3M, a UMEHHO BNACTb B 06O MOMEHT (M 3TO
OTHOCUTCA KO BCEM MOJSIUTUYECKUM YUPEXOEHUAM) OTBETCTBEHHA 3a
"CoxpaHeHue ecTecTBEeHHbIX M HEOTbEM/IEMbIX MpPaB YesioBeKa"
(Ctatba 3 [Odeknapauuu), B YemM U COCTOUT CMbICA CyLLECTBOBAHUA
3TUX  yUpPEXAEHUN. Jaxe B 60nee CUAbHbBIX BbIPAXKEHUAX
amepuKaHcKaa [leknapauma He3aBUCMMOCTM TPUHAAUATbIO rogamu
paHee yTBep)Kgana, 4To "BcAKMM pa3, Koraa nwobas dopma
NPaBUTENbCTBA CTAHOBUTCA PaspPyWWUTENbHOW AN 3TMX Hauan,
NnpaBoM NOAEN ABAAETCA U3MEHWUTb WAM OTMEHUTb 3TO AENCTBUE
npasuTenbcTea’.

Ocob60ro BHMMaHMA B AaHHOM caydae Tpebyer' MpuMHLMN PaLMOHANU3Ma,
KnouyeBor ansa anoxu lMpocBelweHns. MMEHHO 3TO NPUHUMUM NEXUT B
OCHOBaHWWM OMpeaeneHus Toro, Yem ABIAETCA €CTecTBeHHOEe MNPaBo, YTo
CBA3aHO C paboToi No Ob6Hapy:KeHUID "ecTecTBeHHBIX Hayan", KoTopble
NOEHTUOMLMPOBAZINCE C AOCTOMHCTBOM U PaLMOHa/IbHBIM), CAMOCO3HaHNEM
yesnoBeKa. TaKMM HayanoM, CKakem, AJiA pMMCKoro agBoKata 6bin HeKui
onbIT. Ansa cpeaHesekosorol @uaocoda ate bbino TBOpeHne bora. B o6omx
C/ly4asx cnefoBaso  MPOU3BECTM THOWMCK MPUYUHBLI — AEeNCTBUTENIbHOCTb
NoATBEPXKAaNnacb B COOTBETCTBMULC HEKOTOPbLIM APYIMM CBUAETE/NbCTBOM —
CBUAETENLCTBOM PaKTa UK Bepbl, KOTOPBIE CBA3LIBA/M CYLLECTBYIOLLEE C ero
Hayanamu. B anoxy.lpocBelleHns CBUAETENbCTBA TIPUYMHBI CaMoro no cebe
OKa3bIBa/IOCb BMOJIHE AOCTATOMHbIM A/19 ©60CHOBaHNA eCTeCTBEHHOrO Npasa.
"MbI CYATAEM, YTO,5TN UCTUHbI CaMOBYEBUAHDI," — nncann OTubl-OCHOBaTENN
CWA® 0 npaBax 4enosekay =  ®dpaHuy3bl NOBTOPUAM 3Ty MO0 O
CYLLEeCTBOBAHMM "NpPOCTbIX W BEeccnopHbIX MPUMHUMMNOB" B KayecTse, TakK
CKasaTb, OKOHYaTE/NbHOF® CTaHZaApTa W  OCHOBAHMA  MOJIMTUYECKOro

o6s3aTenbcTBa. HopmaTusmcTbl'

nos)e obpaTuaucb K mnaee «OCHOBHOWM
HOpPMbI», ANA TOROH<YTO6bI obOCHOBaTb npaBo, a PoHanba [BOPKUH
pa3pabotan  KoHuemuuMio OBWMX MPUHUMNOB nNpaBa, HUrge He
3adMKCUPOBaAHHBIX, HO K KOTOPbIM, MO €ro MHeHUto, obpaLLalTca cyapu B

TPYAHbIX cryyasx' ™.

[naBHoe, 4To Npomnsowso B 17 u 18 BB. C AOKTPUHOM eCTeCTBEHHOrO NpaBa,
CBA33aHO C NPOLECCOM CeKynapu3aumu. [JJOKTpUHA ecTecTBEHHOro MpaBga,

m Heknapauua Hesasucumoctun CLUA. / oeamnHeHHble LLUTaThl AMepukmn: KoHCTUTYLUMA
M  3aKoHogaTtenbctBo. [log pea. O.AXugkosa. [lepesog O.A.Kmakosa. M.:
Mporpecc, YHnsepc, 1993.

"2 Cm. Kenb3eH I. Yucroe yyeHue o npase. MockBa: Aned-npecc, 2015.

1 [BopkuH, P. O npaBax Bcepbés. / Mep. c aHra.; pea. /1. 6. MakeeBa. — Mocksa:
POCCI3H, 2005.
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cbopmynnpoBaHHasa B GMA0COPCKO-NPaBOBbIX TPAKTaTax AAaHHOro Nepuoaa,
He MMeeT OTHOLLEeHUA K 6Oroc/sIoBUto. 3TO — YUCTO paLMOHaIbHas NOCTPONKaA,
XOTA ee apXMTEKTOPbl M He OTKA3blBAOTCA BO3A4aTb L0/IKHOE HEKOTOPOMY
abcTpakTHOMY noHATMIO Bora. PauyoHannsm OpraHUYHO COeAMHSET MpaBo
AHTMYHOCTH, CpeagHeBeKoBbA M 3noxm MogepHa. K npumepy, ectecTBeHHOe
npaso ana T. OxkeddepcoHa — 310 3aKoHbl Bora Mpupoapl. PpaHLy3cKme
33aKOHOAATENIN TOPXKECTBEHHO MNOMELLAOT cebsa «B NpUCYTCTBME W NOA,
nokposutenbctBa Bbicwero CyuwectBa», HO bor lMpupogbl nan Boicwee
CywectBo He aABaAlTcs 6osiee poAacTBeHHbIMM bBory, Bcemorywemy wus
CumBona Bepbl, TaK e KakK He ABAAETCA POACTBEHHbIM XPUCTUAHCTBY.
fmnotesa lpoumMa O caMoOOYeBMAHOCTM MpaBa cTana obuwenpusHaHHbIM
Te3ncom u caenana cywecrsoBaHue bora msnmwHum. Echm ectectBeHHOe
NnpaBo COCTOWUT U3 pAda NpaBuA, KoTopble abCOMIOTHO AENCTBUTENbHbI, ero
06paboTKa Ao/XKHa ObiTb OCHOBaHa Ha BHYTPEHHE!N nocnenoBaTe/NbHOCTU U
noTpPebHOCTN camMol cUCTeMbl ecTecTBeHHOTo npasak, YTobbl 6bITb HayKow,
NnpaBo AO0NXHO 3aBUCETb HE OT OMNbITa; @ OT onpeaeneHui, He oT GpaKkToB., a OT
Nornyeckux BbiBogoB. CneaoBaTeNbHO), TOIbKO NPUHUMWABL, €CTECTBEHHOIO
npaBa MOTYT LO/MXHbIM 06pPAa3sOM COCTABUTE HayKy, MPUMHUMAlOLWLYLD BO
BHMMaHME NULWb TO, YTO HEUBMEHHO. "fl cAenan MouMm AenoM OTbICKaHue
[O0Ka3aTeNbCTBa  BeLLEW, Kacalowmxca  ecTecTBEHHOro npaBa  KakK
onpegeneHHblx GyHAAMEHTANbHBIX KOHUERUWIM, KOTOpble CYyLL,ecTBYIOT U
OEeNCTBUTENbHbI BHE BCAKOFO COMHEHMS; TaK, YTOBbl HUKTO HEe MOr OTKasaTtb
UM, He coBepluas Hacunusa Hag co6oi”, — rosoput yro Mpoumii.t™* Nyywas
aHanorva . Fakoro noAaxofda KNWmpaBy (— 3TO aHANOMMA C MaTEMATUKOW.
EcTectBeHHOe MPaBo, KaK W, MaTeEMATUKA, HE MOXKET ObiTb MU3MEHEHO HUKEM,

naxke “borom. MO}KHO “Cka3aTb, YTO eCTb onpedesieHHble Bely, Ha
KOTOpble He,npocTupaeTea BaacTb bora... Tak e, Kak gaxe bor He moxet
caenaTb, 4ToBbh ABaXKAb! ABA He 6blM PaBHbI YETbIPEM, TaKUM Ke 06pasom
OH He MOMKeT CcAenaTb AaK, YTobbl TO, YTO ABASETCA NO CBOEMY CBOWCTBY
3/1biM, He 6b1o " Bbl 3nbIM". ITOT noaxon obecrneynBaeT HoBoOe
METOA0/I0rMYEeCKoe  MPeanosioKeHne,  KoTopbiMm  [poumii  ropauTcs,
MOCKONbKY BMepBble BBEN €ro B WccaesoBaHwe npasBa. "Co Bcel
NCKPEHHOCTbIO A YTBEPXKAal0, UYTO, TaK }Ke, KaK MaTeMaTUKU paccmaTpuBaloT
CBOM YMCNa KaK HesaBuCAlLMEe OT Tes, Takum 06pasom M B PacCMOTPEHMM
npaBa A OTAE/UA €r0 CMbICA OT KaXA0ro crneumduyeckoro dakta" . Mpouwii
TpeboBan o06paboTKM nNpaBoBbix NpPobaeM Ha OCHOBAHUAX ACHOCTH,
CaMOOYEBMAHOCTM U NOCNEAO0BATENIbHOCTM. ITU NPUHLMMbI MOJHOCTHIO
NoAAEPKMUBANNCL U LLEHUNCL Er0 NPeeMHUKaMu. Hurge ctosib 04eBUGHO He
BblparKeH "pauMoHaIMCTUYECKUI" XapaKTep HOBOM KOHLENUMU, KaKk B naesx

W Mpouwmit. O 3aKoHax MmMpa v BOWHbI, BBeaeHue, § 39.

1> (BBepeHue, § 58)
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lpouma. Upena, 4to TeopuAa npaBa [AO/KHA OblTb OCHOBAaHa HA ACHOCTY,
CaMOOYEBUAHOCTM M NOC/NEeA0BaTe/IbHOCTU, OCTaBafacb LOMWHUPYIOLLEN
MepKo topuanyeckon punocopum BNAOTb 40 PEBONOLMOHHOM 3pbl 16-18
BEKOB, U B TeYeHWUU ee. PaLmMoHanM3M ABAAETCA B 3TOM C/ly4ae CUMHOHUMOM
aHTUMCcTopuama. CBNAETENBCTBA UCTOPUM HE MOTYT NOKo1ebaTb abCONOTHYIO
3aKOHHOCTb " aBTOPUTETHOCTb €CTeCTBEHHOTO npasa. Ons
PaLMOHANUCTUYECKOTO MbICIMTENA CaMOOYEBUAHOE eCTECTBEHHOE MPABO He
HY}KAAN0Cb HX B KAaKOM noAaTeepXaeHun. EctectBeHHOE NpPaBoO MOr/0 Camo
€0343aTb UCTOPMIO B Cy4Yae HeEOHXOAMMOCTU. B KOHLLE KOHL0B, MMEHHO TaK U
npoun3oLuno.

* k¥

PauMoHanMam, OAHaKO, He ABNAETCA eAWUHCTBEHHOW OTANYUTENbHOM
0COBEHHOCTbIO COBPEMEHHOM KOoHUenuul —ecTectBeHHoro npasa. Ero
BO3/elCTBME Ha MbICAN M COBbITUA Hedbino bbl CTOMIb BAUATENbHbLIM, €CK
6bl 3aKMlO4Yanocb TOMbKO B cheuuduyeckoit maHepe pasmblwneHua. Ho
ectecTBeHHOe npaBo 6bl0 TaKXKe' W yTBep)KAeHUeM  onpeaeneHHbIX
UueHHocTel. W KnoyeBOW WEHHOCTbIO 34ech Oblna LLEHHOCTB 4esioBeKa.
MHbIMM cnoBamu, UHAMBMAYANU3M, — BTOpPasA) BblAaloLaAcA 0CO6EeHHOCTb
COBpPEMEHHOro ecTecTBeHHoro fpasa. CnoBo 3TO He MeHee HeoAHO3HauyHo,
yem paumnoHannam«CylilecTBoBa/I FPEYECKUMA MHAMBUAYANM3IM, TaK XKe Kak U
PUMCKUIA. ECTb XPUCTUAHCKUIN MHAMBUAYANN3IM, KOTOPbIA FNYy6OKO NPOHWK B
Hally penurMo3Hyo MHTepPNpPeTaumio KusHu. NMonckn ero "nponcxoxaeHuns"
CHOBa NpPWUBE/IMbLI Hac AaNeKo Hasal, BOSMOXKHO, K M3pedeHuto MNpoTtaropa o
Tom, fYTO «4eNOBEK — Mepa BCeX »Bewein». Ho Koroa Mbl 4YuTaem
amepUKaHCKyo MK ‘¢paHLy3CcKkylo [eKknapauun, mbl 0bHapyXuBaem, 4To
CTa/IKNBAEMCA C COBEPLLEHHOWN MbIC/IMTENbHOM apPXUTEKTYPOMN, TAKUM CTUNEM
MbILLUNEHNA, B HKOTOPOM |HE MOKeT O6biTb KakoW-ambo ownbkn uam
CcAyvyaHocTU. 3TN —4 ¢dunocodua, OCHOBAHHAA Ha cneundUyeckom
NOHMUMaHUKN YeNoBeKa, 0bLLecTBa M B3aMMOOTHOLIEHUI MeXKay HUMMK. ITa
TeopuAa - BMECTUAMLLIE TaKUX WAEW, KOTopble OKasaan BO MHOMOM
onpeaensowlee BAMAHME Ha Hawy umBuamMsauuio. Kak M B cayyae
NoABNEHWEM pPaUMOHAIN3Ma, HEBO3MOMKHO ONpeaennTb C abcosoTHOM
YBEPEHHOCTbIO MOMEHT, Korda POAMACA COBPEMEHHbIN WHAMBUAYANMU3IM.
Ponb, wurpaemas B 3TOoM c/ayvyae PeHeccaHcom U Pedopmaumein B
$bopMUPOBAHMM HOBOKM KOHLEMNMUUW YesloBeKa, 4acTo aHa/nM3MpoBanachb M
onucbiBanacb. ECTb, 0AHAKO, OAMH MOMEHT, C KOTOPOrO Mbl MOXem
AaTnpoBaTb BBeAeHue n nocneposaTtenbHoe 3anBneHne
WHAMBUAYANUCTMYECKOTO MNPUHLMNEG B MNOAUTMYECKOM ¢unocodun. 3IT0
MOMEHT, KOrga noiMTMyecKkme TeopeTMkn obpatuanch K naee KOHTpakTa ana
MHTEepPNpeTaLuun OTHOLUEHUI MeXay YeNoBeKoOM W cooblecTBoM, Koraa
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OOKTpMHA 0OLLeCcTBEHHOrO AoroBopa npuobpetaeTr 0cobeHHO BarKHOE
3HaUYEHME, U POXKAAETCA MNPeACTaBNeHNe O Hagsexallem oblecTBeHHOM
Jorosope. Teopua ob6uiecTBEHHOrO [AOroBOpa Masio  CBfA3aHa C
npoucxoxaeHnem obuwectsa, Ho, npegnonaras, u4Tto obwecTBo YykKe
chpopmMpoBaHO, OHa onpeaenseT MNPUHUMNbI, Ha OCHOBAHUW KOTOPbIX
obliecTBom cneayeT ynpaBnATb. Y Teopuu 06LECTBEHHOro A0roBopa ecTb
CpefiHEBEKOBbIE KOPHM, M OHa Wrpana BaXHYI pPOJib B PENUFMO3HbIX U
rpaxgaHCKMX Crnopax, KoTopble OTMEYAlOT POXKAEHNE COBPEeMEHHOM EBponbl.
Tem He meHee OHa ABNAETCA MOIHOCTbIO COBPEMEHHBIM MPOAYKTOM, byayun
NpWY 3TOM TECHO CBA3aHHOW C COBPEMEHHOW TEOpPUEN ecTeCTBEHHOro npasa.
[elcTBuTeNbHO, KOHLUENUMA ObLLEeCTBEHHOIO A0roBopa ensa /v bbina 6bl
BO3MOXHa, ecn bbl He HBbIN0 COBPEMEHHONO NOHATNA €CTeCTBEHHOrO Npasa.
HeT HMYero HOBOrO B YTBEPXKAEHUM, YTO YenoBeK — PaLMOHaNbHOE CYLLECTBO,
cnocobHoe K pyKoBOACTBY CaMMM CODOM, KaK HET HMYEero HOBOTO B HEKMX
KPUTEPUAX PaLLMOHANBbHOTO MOPAAKA, CAOMOLLbI0 KOTOPbIX YE/I0BEK MOXKET
OLeHMBATb OKpY:KatoLlee. He Bbls10 HAYEro HOBOTO M B MOHATUM, YTO YeNoBEK
porkaaetca C€BOOOAHbIM M pPaBHbIM, €0 BCEMW APYrUMW, NOABMU; HET
0cobeHHOM HOBM3HbI U B naee 0 LapCTBE MpUPOAblI, PaBHO Kak, M B MOMUCKe
0OBACHEHUIN TeX U3MEHEHUI, KOTopble CBA3AHbL C Pa3BUTUEM U NOSIBAEHNEM
HOBbIX COLMAJNbHBIX M MOAUTUYECKMX YUperKaAeHUI. ObbACHEHNE BCEX 3TUX
SNEMEHTOB NO OTAE/AIbHOCTM HE MOMONKET MNOHATb, MOoYeMy »Ke Mbl
HEOXMAAHHO  ETaJlkMBAEMCA C | AOKTPUHOW, W KoTOopas HamepeBaeTcA
paccmaTpuBaTbh rpaKaaHCKoe obwecTBO Kak pes3ynbTaT npefHamepeHHOoro
aKTa UY/1eHOB,3TOro CO0BUIECTBA)KaAKAOMe B OTAENbHOCTU. Bce HasBaHHble
U3MEHEHMA AENCTBYIOT B COBOKYMHOGIM, M B 3TOW COBOKYMHOCTW BaXKHbI
aKLEeHTbIj, KOTOpble PACCTAaBAAET 3NO0Xa, Aeflaf OAHU U3 31eMeHToB obLiein
CTPYKTYpbl 6onee BaKHbiMM. ‘AKLLEHT 3noxa [lpocselieHWAa caenana Ha
WUHAMBUAYANBHOM YenoBeKe. M KaK TONbKO 3TO NMPOM30LLI0, OOLLECTBEHHbIN
[0roBop cTan eAUHCTBEHHBIM BO3MOXHbIM MyTeM 06OCHOBAHWUA COLMANbHbIX
M MNOAUTUYECKUX YyuperxaeHui. ObwecTBeHHbI aoroBop 6bln  Takxke
NPOEKTOM, OH He Obln AaHHOCTbO M dakTom. U y ero pasnnyHbix
WHTepnpeTauuii ectb ogMH 0bWMiA Ana HUX xapakTep. OTNpaBHOM TOYKOM B
KOHLenumMax obLLeCcTBEHHOTO JA0roBopa CAYKUT u4enoBeK. PasnuuHble
WHTEepNpeTauun f[orosopa M MNoOCNeaCcTBUA ero WCMONHEHUA ABAAOTCA
pe3ynbTaToOM pas/IMyHbIX MHTepnpeTaLumii YeN0BEYECKOW NPUPOLabI, TO eCTb,
BO34eMCTBMA eCTeCTBEHHOIO NpaBa Ha YesloBekKa.

YenoBeKk MOKeT 6biTb NOBCIOAY Pa3yMHbIM CYLLECTBOM, UMW e OH MOXKET
6bITb MOBCIOAY BO BAACTU XKaxApl, ronoga wuam crpaxa. COOTBETCTBEHHO,
MaHepa MPOEKTUPOBAHUA  MOZLENM  YeNoBEeKa MOMKET  U3MEHATbCS.
"dopmanbHO" KOHTPAKT — 3TO MPOSB/NEHME Yes/I0BEKA, OH yupexgaerca C
LLeNblo YCTaHOB/EHNA OTHOLLEHWIA B3aMMHOro obsasaTtenbctsa. CylecTBeHHoe
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cogeprkaHne KOHTpaKTa — 3To "ecTecTBeHHOe NpaBo" 4esioBeKa, KoTopoe
y4yacTeyeT B 0bMeHe Ha paBHYIO UM elle 60MbLIY0 LEHHOCTb, Hanpumep, Ha
Nbrotel  obwectBa M 6€30MNacHOCTb  MOJIMTUYECKON  OpraHu3auuu.
ObuwecTBeHHbI A0rOBOP MOMET MpPOoM3BecTM MoaHoe npeobpasoBaHune
eCcTecTBEeHHOro npaBa, Kak 3ToO MMeeT MecTo B Teopusax Fobbca uam Pycco.
(MoapobHee Ha 3TOM A OCTAaHOB/IOCH B NEKLMU, NOCBALLEHHOMW KOHTPaKTYy).
Nnn e OH MOXKET He MMETb HMKAKOW APYron uenu, Kpome ToM, 4TOObI
obecneunBaTb M rapaHTMPOBaTb eCTecTBEHHOe MpaBo, 4YTO CTpemuaca
noaaep»atb J/IoKK. Ho BO Bcex cayyasax KOHTPaKT — Heobxoaumblit obpasel,
BCEX HOPUAMYECKMX U NOSIUTUYECKMX 00A3aTENbCTB.

MonnTUYeckas Teopuns 3aMMCTBOBA/A Y FOPUCTOB NOHATME KOHTPaKTa, ""camyto
XaAHYI0O M3  lopuaMYecknx Kateropuid", M c€Aenana ero OCHOBaHMEM
rocygapcrea. Mges KoHTpakTa 6bina e 4UHCTBEHHBIM BO3MOXHbBIM CPeACTBOM
YPeryanmpoBaHua ecTecTBEeHHbIX NpaB YenoBeKa. B, npedenax CTPYKTypbl
rocyaapcrea, u Teopua obuiecTBeHHOFO A0roBopa COCToAna B TOM, 4YTO6bI
06BbACHUTL M 060CHOBATb MPOUCXOXKAEHNE MOJUTUYECKOFo obllecTBa. JTa
Teopua 6blna TaKXe W, npexae BCEro, pallMoHaNbHbIM 06bACHEHWEM
rocyfapcrea, eAWHCTBEHHbIM "0ObACHEHWEM, COBMECTUMbIM € obpasuom

MbICNN, yCTaHOBHEHHOVI B coBpemeHHOM NOHATUW, eCTECTBEHHOTIO Npasa.

* k¥

Pa3sroBop 0 "ectectBeHHbIX NpaBax'yoTCbl/laeT Hac K TPeTbel BblaatoLenca
0CO6EHHOCTM COBPEMEHHORO)ECTECTBEHHOIO NpaBa. PaguKkanMsm — MeHee
HEOAHO3HayHOe C/N0BO, YeM), WHAMBUAYANM3M  WAUN  PaALLMOHANUIM.
CoBpemeHHas), Teopua |ECTECTBEHHOrO MpaBa SBAAETCA pPaLMOHaNbHOM
noctpoiikoi. Kpome TOro, OHa TaK»Ke ecTb YTBEPKAEHWNE LLEHHOCTU Ye/I0BEKa,
3awmTa ero npas. U)HaBepHoe, NOTOMY OHa MOrna CTaTb U cTana K 1776 u
1789 rogam Teopveh  PeBONIOUMM,  XOTS  WM3HAYaNbHO  HMYEro
PEeBOOLLMOHHOIO B COBPEMEHHOM eCTeCTBEHHOM MpaBe He 6bino.

PagukanbHoe  yTBepaeHue  [keddepcoHa, uyto nwobas  dopma
NpaBUTENbCTBA, KoTopasn OKa3blBaeTcs paspylumTeibHOM ans
"HeoTbeMIeMbIX NPaB" YesnoBeKa, JO/KHA BbiTb U3MEHEHa UM OTMeHeHa,
6o0s1ee HanoMmMHaeT Ham 6eCKOMNPOMUCCHbIE YTBEPKAEHUA CPeAHEBEKOBbIX
agBokatoB M ¢unocodoB, 4Yem abCTpaKTHble npeanosioxeHus 6onee
No34HUX TEOPETUKOB COBPEMEHHOIO ecTecTBeHHoro npaea. CpegHeBeKoBas
NoAUTMYECcKaa  TeopusA paspaboTana  OOKTPMHY  COMPOTUB/EHUA

1 Tomac OxkeddepcoH. O gemokpaTtun. JleHnsaat, Pec N'ymaHa. 1992.
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"HecnpaBe MBOMY" MAM "HesakoHHOMY" nmpasuTenbctey.'’’ 3Ta AOKTPUHA
Xuna B TeyeHne PeHeccaHca, Pedopmaumm u  KoHTppedopmaumu,
npeAcTaBNeHNA KOTOPbIX O NOJIUTUKE BbN LWMPE COBPEMEHHbIX. ITU 3MOXU
He 3Ha/IM rocy4apcTBa, Kak BblAe/IeHHOro 1 060C06/1eHHOro MOANTUYECKOTO
MHCTUTYTA. [OAUTMKE OTBOAWMAM BblgatoweecAa 3HayeHWe B HONbLUMX
COUManbHbIX U MONUTUYECKUX NepeBopoTax LecTHaguaTtoro cronetus. ITa
KoHUenuua 6bli1a NOSIHOCTbIO PasBMTa TOW rPYNMoi aBTOPOB, KOTOpble, NO
npuMyMHe 3aWmTbl MMM MNpPaBa Ha BOCCTaHME, MOJYYMAM HaAMMEHOBAHWE
MoHapxomaxu (Bparu KopoJsiei). 3Ta rpynna BKAOYAET KaK NPOTECTAHTCKUX,
TaK W  KaTO/IMYECKMX aBTOpPOB. WHTEpecHO OTMEeTUTb, OfHaKo, 4TO
NPOTECTaHTCKME aBTOPbI, CKJAOHHbI ONPaBAblBaTb MPABO Ha COMPOTMBAEHMWE
Ha OCHOBaHWW MCTOPUM UK CBAWEHHOrO MUCAHWA, a He eCTeCTBEHHOro
npasa. ''® TeHgeHUMA K aprymeHTam pauMOHaNbHOrO M "ecTecTBEHHOrO
npaea" ABnseTca bosee o4yeBUOAHOW MMEHHO Cpean KaTonmkos. OpgHako,
OTZe/IbHaA LWKOJIa eCTeCTBEHHOrO NpaBajOCHOBATE/IeM KOTOPOWN CYMTAeTcA
Mpoumit, Mmena mano ob6LLero c 3STONPYANON, HO OHa MOBAMANA KaK HMKAKan
Apyraa Ha COBPEMEHHOe npeacTaBleHMe O ecTecTBeHHOM npase,
COeaMHMBLIEMY OOKTPUHY U IOPUANYECKYIO, NPAKTUKY. B KOHTUHEHTaNbHOM
EBpone 23Ta WKONa nNpoOUBETasa 6naredapAa MAFKOMY MNPaBAEHUIO
abCoOTHLIX MOHAPXOB, ANA KOTOPbIXaAp0o61eMa) CoNpoTMBAEHUA He bbina
npo61emoi, N HOBbiesMHTEPECHI' BblIN COCPEAOTONEHBLI Ha OPUAMYECKON U
NOANTMYECKOW MbIcNK. B AHrAMKM TNocae PeBoaouumn cocpeaoToumancb Ha
npakTUYecknx npobsemax npaBonpUMEHEHMA, a He Ha abCTpaKTHbIX
NpeanoNoKeHUnX.

Ho KaKk Bce e TaR, NPOU30LWAO, YTO AOKTPMHA €eCTeCTBEHHOro npaea,
KoTopyto. FpoLMit MOAHAN [0 hCamblX BbICOKMX YPOBHEN abcTpakuum wu
KOTOpas MMEAna OT CaMOro CBOEro Hayana XapakTep Hay4yHoro, a He
MPaKTUYECKOro  hIpUHUMME, — CTasa PEeBOJIIOUMOHHON  AOKTPUHOM,
nsmeHuBLWeEN 06AMKMMpPa? C Tem, YTOBbl OTBETUTH HAa 3TO BOMPOC, HYMKHO
06paTUTb BHMMAHME Ha HECKO/IbKMX ¢daKTopax, CcrnocobcTBoBaBLIMX
becnpeLefeHTHOMY Pa3BUTUIO MbICIM B TeyeHue MojyTopa CTOMETUI,
KoTopble pa3genaloT nossieHne «llpaBa BOWHbBI M MuUpa» M Nepsble
BbICTPE/Ibl NPUBEAEHHbIX B 60EBYIO FOTOBHOCTb aMepUKaHCKUX depmepos.
[NaBHbIM, YTO BaXKHO 34€Cb MOHATb, ABAAETCA TO, YTO COBpEemMeHHaa Teopwua
ecTecTBEHHOro npaea, cobcTBeHHO, He 6blna Teopueit npasa. ITo 6bina
TEeopus nNpaB UHAMBUAA. BaxkHOE M3MEHeHMe U pas/iMumMe MMeso MeCcTo NoJ,
NOKPbITUEM OAHWMX M TeX Ke BblparkeHWW. Jus naturale coBpemeHHOro

117 -~ o
Cm. ®oma AKBUHCKMI. O npasneHun rocygapeit. / MonuTnyeckne CTPYKTypbl

anoxu ¢peoganmsma B 3anagHown Espone VI-XVII B.B. — JleHuHrpaa, 1990.
18 cm. Hill C. The English Bible and the Seventeenth Century Revolution. Endeavour
Press, 1993.
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noantTuyeckoro ¢unocoda He asnaetcs HM Jus naturalis cpegHeBeKkoBOro
Mmopanucta, HM Jus naturale pumckoro agBoKaTa. Y 3TUX pPas/IMYHbIX
KOHUenuMin obwmm sBAsieTCA TONbKO Ha3BaHWe. JlaTUHCKOe C/0BO jus
npeacTaBAseTca NPUUYNHON BO3HUKLLIEN ABYCMbIC/IEHHOCTU. Y AaHHOrO C/I0Ba
€CTb CBOW 3KBMBANIEHT B OONbLIMHCTBE €BPOMENCKUX A3bIKOB, HO HET B
aQHTIMACKOM A3blKe. ITO OYeHb CylecTBeHHbIM ¢akT. Fo66¢c yKasan co
CBOWTBEHHOW €My MPOHULATENbHOCTbIO: "'XOTA OHW... MYTAKOT NPaBO U 3aKOH:
BCE }Ke 3TM NOHATUSA HeobXoAMMO pasnmyaTb; notomy yto MPABO cocTouT B
csobope "caenatb", unu "BosgepkaTtbca”, Toraa Kak 3AKOH onpegenset u
3anpewaeT OAHO W3 HWUX; TaK, 3aKOH M NPaBO OT/AMYAIOTCA TaKXKe, Kak
06a3aTenbcTBO U cBoGoaa" M

PasnuuyHble 3HaAYyeHMA C/IOBa jus, KOHEYHO, Obln 3HAKOMbl OPUCTaM,
BOCMWUTAHHLIM B Tpaauumm Pumckoro npasa. OHM TWATENbHO Pas3INYUAK
"uenb" u "cybbektMBHoe npaso", norma.agendin(npaBuao aenctema) U
facultas agendi (npaBo aelicTBOBaTh), KOTOPble MOryT 0603Ha4YaTbca O4HUM U
TEM Ke MOHATUEM jus, HO KOTOPble B aHIIMICKOM fA3bIRE OnpeaenstoTcs
pa3nnyHbiMM cnoBammn law u right. “He 31U’ e OpUCTbIy, HUKOrAa He
nponyckann ¢akt, Kotopbl{ FO66C, KaxKeTesd, UM UTHOPUPYET UAN HEABHO
OTPULLAET, YTO ABa 3HAYEHUA jus ABAAIOTCA HE MAPAMO NMPOTUBOMOIONKHbLIMY,
HO KoppenaTUBHbIMKU. Ha A3biKe 1OPUANYECKUX LKOMjUS MOT MCNONb30BaTbCA
B 3HayeHuu "uenu" U Mon Mcnonb30BaTECs B 'eyObEKTUBHOM" CMbIC/E, YTO
BMecCTe C TemM NPEANoaraer, YTo CyllecTsyer obllas uenb. Facultas agenda
CYLLECTBYET HaCTO/IbKO, HACKe/bKo cyluectByeT norma agendi. "lMpaso"
CyLLecTBYET HAaCTOAbKO, HACKO/IbKO CYLLECTBYET 3aKOH.

Pasnnuue, 310 ABNSAETCA CYWECTBEHHbIM, €CAM Mbl XOTUM MOHATb
OEVWCTBUTENABHbIE CMbIC/IBI COBPEMEHHOW TEOpUM ECTeCTBEHHOro npasa.
3HaunTenbHoe OONbLIMHCTBO TEOPETUKOB MpaBa B CemHaguaTom U
BOCEMHAALATOM “CTONETUAX He NPUHAAM Obl aHAPXMYECKYIO KOHLENUMIo
pasgeneHus "ecTecTtBeHHbIX  npas" yesioBEKa, OTAENEHHbIX U
NPOTMBONONOXKHLIX  “ecTecTBeHHOMY npasy'. Wx npeacrasneHue o
€CTecTBeHHOM npase 6b1s10 HeobxoaMMbIM NpeAnonoKeHnem
cylwecTtBoBaHUA "ecTtecTBeHHbix npaB" (rights). Jlokk, B cBoem Brtopom
Tpaktate o MpasneHnn'”® o6bACHAET 3TO OYeHb ACHO. OH FOBOPUT, YTO
ecTecTBeHHas cBo6oga 4yenoBeKa eCcTb He 4YTO WMHOoe, KaK €ero 3HaHue
€CTeCTBEHHOro NpaBa; Tak cBoboga aHrIMYaHMHa coctouT B ero "csoboge
pacnopaaTbCcd CBOMMU AEUCTBUMAMM M MMYLLECTBOM, COM/acHO 3aKoHam
AHramn". Ho aKueHT B 3TOM c/lydae cmellaetca Bce bonblie oT uenu K
CYObEKTMBHOMY 3HAYEeHMIO ecTecTBeHHOro npasa. . Bonbd, K cepeauHe

" ro66¢T. Nesnadan, Pasgen 1, Mhasa 14.

2% nokk LK. [lBa TpaKTaTta o npasneHuun. Masa VI, § 59 n 63.
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BOCEMHaALATOrO CTONETUA, OObLABAAET BECbMa KaTeropuyecku, uTo
nociaeaHee — eAMHCTBEHHOE MPAMOE 3HaYeHMe jus naturae u 4To BCAKWUIN pas,
KOrZia Mbl TOBOPMM O eCTecTBeHHOM npase (jus naturae), mbl Npeanonaraem
He obuiee ecTecTBEHHOE NPaBO, a CKOPEe TO NPaBo, KOTOPOe MPUHAANENKUT
YyeloBeKy Ha OCHOBaHWM 3aKOHa, KOTOPbI €CTECTBEHHO CYLLECTBYET.

Tak HaKaHyHe amepuKaHCKOM W dpaHLy3CcKon peBoOUMIA  Teopus
€CTecTBEeHHOro npasa b6bina npeBpalleHa B TEOPUIO €CTECTBEHHbIX MpaB.
CTapoe noHATME, KOTopoe tpUCTbl, puaocodbl U NOAUTUYECKUE AeaTenn
MCNONb30BaAN B TeyeHUe CTONEeTUA, CTano NPUHUMNOM OCBOBOXKAEHMSA,
KOTOPbIA  MUCMONb3yeTcA COBPEMEHHbIM YEe/IOBEKOM B €ro Bbi30oBe
CYLLECTBYIOWMM yuypexaeHuam. [axke Torga, Koraa Aa 3HadeHUAa c/iosa
“npaBo” coxpaHAloTCA, AOKTPUHA ecTecTBEHHbIX MPaB OKa3biBaeTcas 6aM3KO
CBAI3aHHOWM C TEeMM MNONOXKeHUsMM "dyHOaMEHTa/IbHOIO 3aKOHa", KOTOpbIN
obecneunBan 3alWMTy nNpaB 4YeNoBeKa, UYTO »hJan0 COBPeMeHHOMY
ecTecTBeHHOMY MpaBy ero OrpoOMHyI0 BAACTb U SHEPTUio:

PaunoHanmam, MHAUBUAYANU3M U pPaduKaIM3m Bblan 06beAUHEHbI ANA TOTO,
yTobbl AaTb CTAapOMy MOHATMIO "ecTecTBEHHOE mNpaBo" MNOJIHOCTbIO HOBOE
3HadyeHue. NoHATUE, KoTopoe Bbino. NpPM3BaHO, NOCTPOUTL YHUBEPCabHYIO
cuctemy npaBa, 4TOobbl O0b6ecneunTb IpaunoHalbHOe OCHOBaHME 3TUKM,
OKa3anocb WUCTOYHUKOMNMTaKUX POpMy/n TEeopuy MpPaB 4YesoBeKa, KoTopble
KoTopble cTanu GakTMYecKu ABUraTeammu NCTOPUIK HeloBeYecTBa.
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Jlekyus Ill. BropHuK. Cywa, mope 1 Tpasa
Ucmoku npaea.

B yem Hayana npaBa? B Kaknx Gpopmax NpaBo coaepKuTcA? ABNAETCA N OHO
yem-To 06BbEeKTUBHbIM? B uyem 4yepnaeT cBoto 06a3atenbHocTb? Kak oOHO
npoaoaXKaeTca Yepes nokoneHus? Kak obpasyet Tpaanumnio?

k% ¥

KaKk Mbl BbIAACHW/AW, B €CTECTBEHHOCTM MPAdBa ecTb Masno «eCTeCTBEHHOCTUY,
NPOW3BO/IbHOCTU. ABTOPUTET HOPMbI MOKOMTCA Ha nycToTe. MpaBo CcBA3aAHO C
yesioBeYyeCKUM AOEeWCTBMEM, C MWPOM, KOTOPbIA CO3AAETCA Ye/0BEKOM,
KOTOpbIl 6e3 YesioBeka, ero pasyma, ero npeacraneHmii 06'04eHb CNOMKHbIX
Bellax He cyuiectsyer. Bmecte c Tem, abcontotmsaumsa npasa, MecTkoe
BCTPaMBaHWE XU3HM B NPaBo, 3a4aCTyto, Bbi3blBAET OLLYLLEHWE CTPALLHOW U
HenonpaBMMOii HecnpaBeaIMBOCTY M BedeT K peBoaoLmam.>' OTKas e oT
npasa Bae4yeT 3a 0601 nosasieHe ypPOANNBLIXNBELLEN, BbIPACTAOWMM TaMm,
roe npeHebperaloT\IMYHOCTBIO 1 ee AOCTOMHCTBOM: /XKW, TOTasIbHOW BNacTH,
NPOW3BOY M TOTANINTAPU3MY.-DTO0 YKa3bIBaeT Ha TO, YTO NPABO NPUHAANEKUT
K pa3spa@y HacToawwmX Belllei, He BMeLIaloWmMXca B onpeaeneHHyo cxemy,
oHO (€BA3aHO C “Ye/I0BEYECKMM MUPOM, W AeNCTBYeT B TON Ke
napafoKCasibHON MaHepe, KaK U apyrme Yenoseyeckme HacToalMeE BELLM.

MpaBo NosABASETEA Kak CUCTEMA rapaHTUI A8 nLa 3aWMLaTh camoe cebs ¢
NMOMOLLbIO NYOGNYHBIX(CPEACTB. ITO NPaBO — He abCTPaKTHO, 33 HUM CTOUT
obwas BosA M TPYAHO AOCTUIHYTbIM KomMnpomucc. Ho He npocTo Bons, a
TaKoe ee NpuUTA3aHMe, KOTOpOoe NoAAepPKMBAETCA HOPMAMKN U UHCTUTYTAMMU.
MpaBo M3HaYaNbHO CBA3bIBAET BOEAMHO ABE, Ka3anocb 6bl, HECOBMECTUMbIE
BELU — BOJIO, KOTOPAs HanpaB/ieHa Ha CTaHOBJIEHWE HEKOTOporo ¢akta u
06BbEKTUBHYIO peanbHOCTb, daKT. MMpaBo He noaaep:kusaeT Aboro posa
BO/O, HO camy BO/O NPU3HAeT B KayecTBe 06bEKTMBHOro ¢akra. 3To
YAMBUTENIBHO — BOJIA MOMKET CTPEMUTCA WM K HeKesnaTesibHbIM Bewam, K

2 em. npumepsbl N3 nctopmmn Kntaa — mogepHmnsauma umnepatpumybl Libicn 1906-08

r.r. // Cm. June M. Grasso, Jay P. Corrin, Michael Kort. Modernization and Revolution
in China. M.E. Sharpe. 1997
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CMEepPTH, K HE6bITVII'0, HO NpaBo 3aWunaeT HE UeNN, Ha KOTOPble HanpaB/1€Ha
BOJIA, HO 3alnUlaeT CaMy BO3MOXKHOCTb BON1IEN3DBABNIEHNA.

* % %

PumnaHe nsobpenn pag abcTpaKTHbIX NOHATMI Ana Toro, 4Tobbl onucaTb
npaBoBble ABAEeHUA. OHU CO3[3NN CUCTEMY PEryINPOBAHWUA OTHOLUEHWUI B
YeN0BEYECKOM MMpPE C MNOMOLWbI abCTPAKTHLIX MOHATUN, WMERLLMX
HOPMaTUBHbIMA XapakTep. TyT »Ke BO3HMKAA 33[a4a — KaK COBMeCTUTb ABa
3TUX MMpPA — HOPMATUBHbIA MUP U MUP pPeanbHbIX OTHoweHWA. CerogHs
MHOTO FOBOPAT O «KBUPTYaNbHOM peanbHOCTU». HO 3Ta peasbHOCTb He HOCUT
XapakTepa abcontoTHOM HOBM3HbLI, NOYTU BCcerga,oHa 6blna C 4Ye/I0BEKOM:
BMPTYasibHbIA MUP NMTEPaATypbl, MUDOB, CKasaHWUM, MeuTbl, paHTasun, urp,
CHa. Bcs 4enoBeyecKas [eATeNbHOCTbA OTYACTM WMMEEeT BUPTYasbHOM
XapaKTep, MNOTOMY 4YTO €e HWUrge HEAb3s MOBCTpeYaTb B MUpPE BHe
yenoseyeckoro obuiectsa. Jllogn ABAAIOTCA MCTOYHUKOM TOW WAM MHOM
peanbHOCTU. Ha rpaHuue 3TUX MUPOB CTOAT 04N U MOFYTHhOAHOBPEMEHHO
co3epLaTb ABa poaa peasnbHOCTU.

* k%

MmeHHO rpedeckaa ¢unocoodns BO-MHOTOM OMpeaenseT OCHOBHblE YepTsbl,
npucyline eBpoOnencKol MbiCciW, B T.M. MPaBOBOM, C CaMOro ee Hadvana.
MepBbiMn MOHUICKUMIK, duUNocodamm (Panec, AHakcumaHap, AHaKCMMEH) B
VI B. 480 P."X.%. 6bl10. COOPMYAMPOBAHO HECKO/IbKO K/OYEBbIX AA
nocnegytoLieii UCTOPUKU KyAbTYpPbl UAEN, KOTOPblE MOXHO Bblpa3nTb BCEro
NMWb HeCRo/bKMMKM cloBamu: Kocmoc, MeomeTpusa, Pasym. 3To Bce —
nofemmyeckue, Kateropum. Kaxpgaa w3 HUX NbITaeTcA ONPOBEPrHYTb,
CMECTUTb HEKYH. UHYIO, /O4YeHb MOLLHYIO WM MOCTOAHHO MPUCYTCTBYIOLLYIO B
Hawen Xu3Hu. TaK, Kocmoc ABnsetcs 4Yem-TO NPUHUMNMANBHO MHbIM,
Hexenn Xaoc. B rpeyeckom si3blke «KOCMOC» M «npuyecka» ob6o3HayatoTcs
O4HMM CNOBOM, W C/I0OBO 3TO CTpPeMuTca 3adMKCMpOBaTb  MAEH
YyNopAAoYEHHOCTN, He CNY4alHOCTM B 3TOM MMUpe U 3TOro Mmpa. Xaoc —
CNly4aeH, 0O HEM HUYero HeNb3A CKasaTb onpeseseHHO. KocMmoc — HecnyyaeH,
B HEM ecTb NopAfoK M cMbici. Camo MbIWIEHUE — He CAy4aMHO, MHaue
npuwaocb Obl OTKa3aTbCA OT MblweHuA. Fpekun, Bblbupas cnoso Kocmoc,
OTCTaMBaAlOT ONpPeAeNeHHbli MUP, B KOTOPOM €CTb Pa3MepHOCTb, MNAaH,
nopaAaoK.

Npea Xaoca npucytcTByeT B EBponenckoi U MMPOBOMN TPagMLMKN KaK HEKWUI
KowMmap. JTOT KOWMap CBA3AH C OTCYTCTBMEM BCAKMX MepcnekTus gns
yesnoBeKa B NoAobHON cuTyauumn. Xaoc — cNyvyaeH, B HEM HET 3aKOHOB M
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npaBui, B HEM HET U3MEPEHWI, B HEM HET MaclTabos, OLEHOK, 3HAHWA,
HaZexabl, HeT NtobBu... B Hem ntobasn Bellb — BCEro IMLWb CTPaHHAA CKAaAKa
Xaoca. B Hem HeT B3aumoaencTsnin. B Hem HET IMYHOCTMW.

[peKn He yHMUTOXKAlT naeto xaoca. OHM BMAAT XaOC, OHM OYEHb XOPOLIO
NMOHMMAIOT, YTO XaoC — OJHAa W3 BO3MOXHOCTelM B 3TOM mupe. U xaoc
ABNAETCA MOCTOAHHbIM (GOHOM rpevyeckux MudoB. BaxkHo, 4To XaocC He
obpasyetr anbtepHatMBbl Kocmocy, 3TO He [ABe  BO3MOXKHOCTM
cywectBoBaHmnA. O Kocmoce MOXHO paccyXgatb, O Xaoce paccyXgaTb
HeNb3A, NOTOMY UTO XaocC He npeanonaraeT HUKAKOro MblLUJIEHUA.

lpekn Ha PpoHe Xaoca OTBaXKHO rOBOPAT O PEASIMCIMYECKOM XapaKTepe naeu
KOoCMUYeckoro nopsgka. Ho mbicab rpekoB{ MHorocsioliHa. Y HUX ecTb
3arafiouHble mudbl o Mapkax, KoTopble NPAAYT HUTb Cyabbbl — HE TONbKO
nogen, Ho u 6oros.. Mapku npagyT cygsby HenocTUKMMO. M Mbl He 3Haem,
KTO OHM:TO /1M HEKMe BepXOoBHble [5OFM, 3HaloWMe Y30pbl Ye/0BeYeCcKon
KM3HW, TO 1 — elwe oAHO UMA Xaocanl y rpekoB ecTb MpeacTaBAeHue o
repo€ ~— TaKOM ), u4enoBeke,
KOTOpbIW, AaxKe 3HasA CBO cyabby,
CBOO 06peyYeHHOCTb, COBEepLUaEeT,
TEM He MeHee, NOCTYNKM BOMpPEKU
cyabbepHe XaoTU4yHble MOCTYMKMU.
otn NOCTYMKMN 7 cosgaror
yenoseKka. Bot, K npumepy, uapb
MobaTr kenaet wn3  peBHOCTU
norybutb bennepodoHTa, -—
nocbislaeT ero Ha cmepTb, AOaeT
HEeBbINOJHUMOE 3agaHue -
yMepTBUTbL  uyguwe  Xumepy,
nopoaeHue TudoHa,
b6opoBLieroca ¢ cammm 3eBcom, U

ExuvgHbl. Xumepa wnmena ronosy
NbBa, TY/IOBULLE TOPHOW KO3bl, @ XBOCT M Nanbl — ApakoHa. bennepodoHT
OKa3blBAeTCA nepes NMLOM He TOJIbKO XMMepbl, HO U CMepPTU, XOTA B ero
cnyvyae 310 6bI10 ogHMM UM Tem Xe. N bennepodoHT He oTcTynaet. Ero
reponsm — He B XpabpocTv, — a B UMEHHO B 3TOM Bblibope, KOTOpbI OH
coeplaet. OH BblIbBUpPaAET HE CMePTb, HO CamMoro cebs, T.K. TONbKO TaK OH
OCTaeTcs cammMm coboii. M ToNbKO coBepllas TakoW BbIOOP, OH HaxoauT U
nomoLlb 60roB, 1 CBOIO KM3Hb, M peLuaeT Npobiemy cyabobl.
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Mpea Xaoca, KOHeEYHO, - pennurMosHas maes. [ipeBHWe HapoAbl MbITANUCh
CNPaBUTbCA C XaOCOM - C NMOMOLLbIO TaKMUX UAEN, KaK uaen LapcTBa, MYHOM
BAAaCTU. ABTOKpaTMA TOXe B onpeaesneHHOM
CMbICNe SIBNSETCA pelleHMem npobnembl xaoca.
ABTOKpaTMyeckasa BAacTb BHegpaeT B MUp
CTEepXeHb, CMUPAIOWMIA XaoC, 3aMeHSAIOLWNIA ero
nepapxuen, cucTeMolr nogumHeHus. ABTOKpaTUsA
ypesBblYaMHO  HY)KZAAETCA B PEUTMO3HOM
060CHOBaHMM, WAW Ha XyAOW KOHey — B
ngeonornn. Llapu — Bceraa v CBALLEHHWUKK, Xaoc
obysabiBaeTcs PeANTMo3HbIMMK puUTyanamu,

V)

BHOCALWLMMHN HeKWU nopAaoK n

O6OCHOBbIBaIOLLI,MM iy B/Z1aCTb. HaBepHoe, Mbl

HEe 3HaeéM WUHL PUaHTOB aBTOKpaTVIﬁ n

[ecnoTui, - 4O0HM Bce 1BHOCAT PE/INTNO3HbIN
MOMEHT BO B/acCTb, BCerga MOKos ia penurnos Havyanax. Ho oHwu
napagoKcasbHbiM 06pa3oM BHOCAT B YEJIOBEYECKYHO U3 eyesoBeyeckoe
namepeHue. OHO NPUTATMBAET, /’,. ' ] '

OHO BOCXMLUaET,

CBOMM  Be/iMYMEM
06paTnTb BHU

Ha nonoXeHne
HUYTOXKHOFO

Aaske B

MHTepecHo, K npmumepy, ; : 4 - e /

npocneanTb n3meHeHue

MKoHorpadmm Xpucta — OT CMMUPEHHOrO MacTblpA, HECYLero ArHeHKa Ha
CBOMX MNaeyax — K BCeNeHCKoMy [laHTOKpaTopy, [AeprKallemy B pyKax
BceneHHyto.

[PeKn He MbITaNNUCb 3aMeHUTb OA4HY Peanrnio — Xaoca, — APYrov penurnein.
OHM NPUHUMNMANBHO NMOMEHAIM OCHOBAHMA MpPOTMBONOCTaBAeHUA. OHM He
NbITAlOTCA cOeXKaTb M3 3TOr0 MMPA, B KOTOPOM ECTb M Xaoc, U HEMOCTUXKUMAs
cyabba, HO [OOMYyCKAlOT BO3MOMHOCTb WMHOMO MWpa,  YPaBHOBELLEHHO
YCTPOEHHOTO, OHU MbITAIOTCA B 3TOM MUpPe 0BHAPYKUTb 3aKOHOMEPHOCTH, He
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OCHOBaHHble Ha Xaoce, ONPOBEpPratoLMe Xaoc, AexKalmii B OCHOBaHWM 3TOrO
Mupa.

lPeKn roBOpPAT O TOM, YTO MOXKET 6biTb TaKOM MWP, PEaNbHOCTb KOTOPOro
OCHOBaHa Ha 3aKoHe (Homoce), M I3TOT 3aKOH — T[eoOMEeTPUYEH,
NPOCTPAHCTBEHEH, YTO BCE B MMUpPE MMeeT CBOE MeCTo, W 3TU MmecTa —
COOTHOCATCA OAHO C APYrMM, ypaBHOBEWWBAOT OA4HO Apyroe. [peKkos
WHTEepecyeT BCe, YTO CYLLEeCTBYET B 3TOM MUPE, OHM HE 3a4at0TCsA BONPOCOM O
TOM, KaK 3TO MUPCKOE CBA3AHO CO CBEPXbECTECTBEHHbLIM, UM C XaOTUYHbIM.
lpeuyeckana o¢unocopua — KocmMmuHa. OHa yTBEpPKOAET MUP, KOTOPbIN
npeacrasnseT coboli NopAAoK C BHEAPEHHbIM B HETO 3aKOHOM, YTBEPKAAET,

YTO CyLLEeCTBYHOT 3aKOHbIl 3TOro ypaBHOBELWINBAHUA 3TN 3aKOHbI A0MNYCKaloT

reoMeTpUYEecKylo WHTEPNPeTaumio  peanbHo Tak, K npumepy, 3Ta

peanbHOCTb TakoBa, YTO B OAHOM MecTe e MmoxeT 6bITb ABa Tena
0AHOBPEMEHHO. B mupe pgeicreytor aKOHOMEPHOCTH, rae
NpUYMHBI 06PasyloTCA 3N1eMeHTam . KasKeTca, npocroe
[onylieHne, 0AHaKO Ha HEM NoCTPo oca, a BMecTe ¢

122

Hel — 1 NpeaCcTaBAEHUA O NpaBe.

Homoc. ble 3TUMKU C/0BaMM BMecTe 6oploTca ¢
ApYyrMM B aBTOKpaTMa. 0O6pa3  coumanbHOK  KOCMOCa,

ANA  Bcex 3aKoHOM (isonomia), rpeyeckue

COCTaBAAAN OAHO Uenoe ¢ mubamm O BEPXOBHOW BNACTWU, YXOAUBLUIMMM
CBOMMM KOPHAMW B LApCKue
puTyanbl, a HOBas MOZEeNb MUPa,
KOTOpYlD CcO34ann  MWUAeTCKue
"dusnkn", B CcBOUX
reomMeTpUYECKUX pamKax CBsi3aHa
c WMHCTUTYLIMOHA/IbHbIMMU
dopmamu u [AyXOBHbIMM

P

H.-N. BepHaH. MpoucxoxaeHne fpess
. X. Keccnam, A. M. FOwkesnya; Mocne|H

122
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CTPYKTYpPamMu, CBOMCTBEHHbIMM NOJIUCY.

Monuc — 3To He ropofa B 0bblYHOM cmbicie. Ecan obpatnTbca K ogHOMY M3
Hanbonee apeBHUX MUDOB, OOBACHAIOLLMX NMPOUCXOXKLEHNE TOPOAOB, TO B
BeTxom 3aBeTe co3gaHWe ropogos npunucbiBaeTcs KauHMTaM — NOTOMKam
KanHa, 6paToybuiiubl, KOTOPbIA 3@ CBOE Ae/10 OTMEYEH HEKMM 3HAKOM, NO
KOTOPOMY ero BcCe y3HaloT. HeKoTopble NoAaratoT, YTO 3TOT 3HAK — CTpax, —
NPOCTYNaloLWMii B ABUMKEHUAX, TaALLMACA B riasax. ITOT CTPaxX pPachblieH B
mupe — Tbl bpocaelwb cobake KocTb, U cobaKa OTCKAaKMBAET B CTOPOHY, Tbl
6pocaelb ronybam KpPoLKK, - a ronybu pasnetatotca. lopoaa ¢ X cTeHaMMU U
BOOPY!KEHHOW CWU/IOW ABAAKOTCA 0bpaTHOM CTOpoHOM cTpaxa. OHn -
cpefoToune BNaCTU, NOJIMTUYECKOM, OHW TBEPAbIHA M onaoT. Ho 3TW cTeHbl
MOKOATCA HM Ha YeM WHOM, KaK Ha cTpaxe. Bmecte c Tem, ropoga
NpPeLoCTaBAAOT YeN0BEKY W NMPOCTPAHCTBOAANA \CO34aHNA UCKYCCTBEHHOTIO
MMpa, B KOTOPOM 4e/10BEYHOCTb NOJy4aeT BO3MOMKHOCTb Pa3BUTUA B HEKUX
KOM@OPTHBIX YCNOBUAX — KaUHWUTbl M300pETalOT He TONbKO CTEHbl, HO W
MY3bIKY, M WCKYCCTBO, U KMBOMWUCb..nB roposax pasBUBaAOTCA MUPOBblE
penuruun. [Jo Hac NoYTM He AOXOAMUT AePEBEeHEKas KynbTypa —lOHa BCe elle
6/1M3Ka MUPY KMBOTHOW KUSHURM LENMKOM yXxoamuT B rymoc. Ho ropogaa
UMeloT apyroe, bosee TBEpAOE YCTPOMCTBO. M BO\BCEX ITUX TBOPEHMUAX E€CTb
[BOMCTBEHHOCTb — OHM, MOTYT ObITb U XOPOLIMMMU, @ MOTyT ObiTb U 311bIMH,
camun no cebe HE BYAYYU HWM XOPOLUMMM, HU 3AbIMW. TaKoBbI NPOABAEHUA
YyenoBeYeCKoM sHEPEUK, co3aatowelt HoBble popMmbl.

* %k ¥

lpekn npeobpasoBaav naeto ropoga. na atoro um noHagobmnocb 600 ner.
B XIl Beke a.P.X. cylgecrsosano MuKeHCKOe LApCTBO. MICTOPUKKU rOBOPAT,
YTO 3TO 6bINO OBbIMHOE BOCTOYHOE LLAPCTBO — AECMOTUA, C PENUTMO3HON U
NOJIMTUYECKON BNacCTbio, cocpenoToyeHHoM y uaps. Ho B yxe B VI Beke
A4.P.X. MoxHO Habntogatb pacuseT AbMHCKoN aemoKkpatun. Mexay Xl n VI
BEKAMM NEXKUT BO3HMKHOBEHME B Hayase VI B. A0 H.3. B rpeYECKOM KONOHUM
Mwunet (Manaa Asus) ¢punocodun u Hayku. Yto ke npmseno Mpeunto ot
MWKEHCKOW [OBOPLLOBOM LMBWUAM3ALMM, LOBONLHO 6/1M3KONM BOCTOYHbIM
L,apCcTBaM TOro BPEMEHM, K COLMANbHOMY M AYXOBHOMY YHUBEPCYMY noaunca?

CraHoBNeHMe no/suca O3Hayano BbipaboTKy HOBOTO  COLMANbHOIO
NPOCTPaAHCTBA C LEHTPOM Ha ropoAcKoi naouwagun (agora); McyesHoBeHue
BEPXOBHOTO MpaBuTens (anax), KOHTPOJMPYIOLLETO U pPeriameHTUPYIoLWero
BCIO COLMAJIbHYIO KWM3Hb; BO3BbIWEHWE C/0Ba (noroca), KoTopoe B
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cBobOAHOM Crope, AUCKYCCUM, AManore - CTaHOBUTCA MPEUMYLLECTBEHHbIM
NOMIMTUYECKMM  OPY)KMEM, WHCTPYMEHTOM  JOCTUMKEHWs  npuopuTeTa.
MonuTnyeckue pelleHUs CTAHOBATCA AOCTYMHbIMU KPUTUKE uan 6opbbe
MHEHW.

B ocHOBe MoAMCa NEXUT He uaes BAACTM, a MAeA C0Ba, HOPMbl U
paumoHanbHOCTM. pekun BbipabaTbiBaloT 0coboe NpeacTaBAeHME O 3HAHUM,
OHun 0603HaYaloT ero noHATNEM «ppoHesnc». TMpu PasbACHEHUM CYLLHOCTM
dpoHesnca ApucTOoTeNb aKLEHTMPOBanA BHMMaHME Ha MPaKTUYECKOM
MYZPOCTH, MPAKTUYECKOM pasyme B MX OTIMYMUM OT TEOPETUYECKOro NoucKa
YHUBEPCA/NIbHOrO M BHEKOHTEKCTYa/IbHOro («3nucrteme») M pemecneHHoro
3HaHWA, HanpaB/IeHHOro Ha NPON3BOACTBO NOE3HOro («TexHe»). CyLHOCTbI0
¢dpoHesnca, TakMm o06pasom, npeacTaBAseTcA CNocOB6HOCTb MNPUHMMATL
BEPHble pelleHMs, COBepLIaTb KOPPEKTHble MOCTYNKW, YMEHME OTAMYaTb
Xopollee OT MNOXOr0 B KOHKPETHbIX KM3HEHHbIX cuTyaumsax. OcHoBHas
MyZapocTb (sofia) rpedeckmx mbiciMTesIen 3aKN04aNach B,pas3mMblLLIEHMAX MO
nosoAy NOJIMTUKM U Mopanu. OHK CTREMUAUCHL ONpeaeNTB,0CHOBbI HOBOTO
YesIoBeYeCKOro MMPOMNoPAAKa, KOTOPbIN 3ameHuR’ Bbl BacTb MOHapxa Wau
3HaTW NMCAHHbIM 3aKOHOM, 0BA3aTebHbIM A8 BCEX.

* %k %

lpekn npeogoneamymmd B 061aCTU AONUTUYECKOTO M MPABOBOrO, Pa3BMB
yyeHue o_noroce. Cnoso' "Mnd! anA Atoaen, KMBLIMX B Te apXxaunyeckue
BpemeHa O3Ha4yader "cnoBo", “pacckaz" M Ha nepBblx MoOpax He
NPOTUBOMNOCTABAAETCANIOrOCY,)\NEePBOHAYA/IbHbIM CMbIC/IOM KOTOPOTO TaKKe
Asnserca 'cnoso”, "peub'. Ho 10rec cTan o3HavyaTb CNOCOOHOCTb MbILLAEHUS,
pasym. Jlorec, — 3To | C/I0BO C HaMMeHbWMm Ob6beMoMm, a noTomy
6ECKOHEYHbIM COAEPKaHUEM. MMEHHO MO3TOMY ero Jierko aganTMpoBana
XPUCTUAHCKaA Tpaguuma, umeHys bora — Cnosom, Jlorocom, KOTopbIn
3aK/to4aeT B cebe BCe BO3MOXHbIE CMbICAbl U MyapocTb. HaunHas ¢ V B. 4o
H.3. B ¢unocoomm u uctopun mythos, npoTnBonocTaBieHHbI logos'y,
npuobpen  YHUUMMKUTENbHbI  OTTEHOK,  0603Havaa  becnnogHoe,
HeobOCHOBAHHOE YTBEP)KAEHME, KOTOPOE He OnWPaeTca Ha CcTporoe
[O0Ka3aTeNbCTBO MM HafeXKHOe CBUAETENbCTBO. Ho aaske B 3TOM cay4yae
mythos, AWCKBAaNNPULMPOBAHHDLIA C TOYKM 3PEHUA  UCTUHHOCTU MU
NPOTUBONOCTABAEHHbIN |0gos'y, He pacnpoCTpaHAETCA Ha CBALLLEHHbIE TEKCTbI
o 6orax u reposx. MopobHo mHoronmkomy MpoTeto, oH o6o3HavaeT BecbMa
pas3fnyHble peanuu: pasyMeeTcA, TEOrOHUID W KOCMOTFOHWIO, HO TaKkKe
BCAKOro poga nobaceHKW, pogoc/ioBHble, 6abYLWKMHbI CKa3KM, NMOCNOBULLbI,
NnoyyYeHua, TPAAULNOHHbIE U3PEYEHUNA, KOpoYe FoOBOpPA, BCE CYXW, KOTOpble
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KaK 6bl camu coboii nepeaatoTcs us ycT B ycta. CnegoBaTesibHO, B FPeYecKom
KOHTeKcTe mythos npeacTaeT He TONIbKO Kak 0cobas G¢opma MbIC/IM, HO U Kak
COBOKYMHOCTb TOTO, YTO NepenaeTca U PacnpoCTpaHAETCA B XO4€ CAy4alHbIX
KOHTaKTOB, BCTped, 6ecen Kak 6e3/1MKan, aHOHMMHAA, HeynoBMMas cuna,
KoTopyto MnaTtoH umeHyeT pheme — monga.

* k¥

PeKM NepeocMbICANAM WAeH 3aKkoHa. Maes KOCMMYEcKoro nopsaaka,
MOKOALLErocA OTHbIHE He Ha Mmoryuiectee 6ora — BEPXOBHOrO MpasuTens,
MoHapxa, 6acmnesca (Kak B TPaAMLMOHHbLIX TEOrOHMAX), NPOTUBOCTOALLMUX
Xaocy, HO Ha MOHATUM KOCMOCa, NOAYMHAIOLLEroCsa 3aKoHy, npasuay (nomos),
B CMAIy camoli ero npupoabl. Nomos ycTaHaBAMBAET A1 BCEX COCTaBAAOLLMX
NpMpoAayY 31eMEHTOB (CTUXMiI1) NOPAAOK, B COOTBETCTBUMN C KOTOPbIM HU OAMH
3/1IEMEHT HE MOMKET OCYyLLEeCcTBAATb CBOIO- BnacTbh(kratos) Hag apyrum.
feomeTpua — cyTb HOBOM MbICAWN. NAET M pedb O rearpadum, acTPOHOMUM
WU  KOCMOJIOTMW, WMEHHO TreoMEeTPUA nocTuraeT OUSNYECKUMin Mup wu
npoeuupyeT ero B MNPOCTPaHCTBEHHbIEN PaMKM, KoTopble h6osblue He
onpeaensoTca PesUrMo3HbIMK KaTeropuamMm BO3BbILLEHHOIO U HU3MEHHOTO,
He6eCcHOro 1 noA3emHoro, HO 06pPasyoTCca B3aUMHbIMU, CUMMETPUYHBIMM,
06paTUMbIMM COOTHOLIEHMAMM. KaKaan Bellb onpeaenaeTca CBOMM MECTOM,
a MeCTO MOHO oOnpedennTb TONbKO B OTHOLEHMM. Kaxgasa Bellp
OKa3blBaeTcA COOTHECEHHOM C ApyrvMMK Bewamu. OHa 3aHMMaET TO/IbKO et
npucyLlee MecTo, U HUKaKoe Apyroe, HO 3aHMMan 3TO MeCTo, OHa BCTyMnaeT B
C/IOXHBIE OTHOLERUA C APYIVMM BelliamMm.

* %k %

CBETCKOCTb,  PalyoOHa/ibHbIA  XapaKTep  BMAEHWA  MUpa, MOHATME
YMOMOCTUraemoro M yfmopsaao4YeHHOro KOCMoCa M reoMeTpuyeckan KapTuHa
BCE/IEHHOM - TECHO CBA3aHbl APYr C APYroM. B cBOeit COBOKYMHOCTU OHMU
onpeaensoT To HOBOE M OPUTMHAJBHOE, YTO BHEC FPEeYECKUI paLMOHaIM3M B
KY/NIbTYpY Kak no ¢opme, Tak M MO COAEP)KAHWUIO MO CPABHEHMIO C TeMM
6/IMKHEBOCTOUHBIMU  LIMBUIM3ALMAMKN, C KOTOPbIMW TPEKU MOran 6biTb
3HaKoMbI. Bonpoc o coBnageHUn Apyr C Apyrom NOHATUIA 3aKOHa, NOPALKA,
paBeHCTBa B HPABCTBEHHOW W MOJIMTUYECKON MbICAN, C OAHOMN CTOPOHLI, U B
dunocodun npupoabl, C APYroi — He CIly4aeH, OHM B3aMMOLOMNOHAEMbI.

HackonbKo B CNOMKHOIW 06CTaHOBKE rpeKku BbipabaTbiBa/v TEOPUIO 3aKOHa,
CBMAETENbCTBBYIOT HECKO/IbKO CAy4YaeB, O KOTOpbIX coobuiaeT lepoaoTr B
csoeit “Uctopumn”. BoT oaHa M3 Hux: «Ha Camoce Toraa BAacTBoBas
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MeaHapu, cbiH MeaHapusa, KoTopomy [lonukpaT BBepun 6pasasbl
npasneHus. 31oT MeaHapuit  enan O6biTb CcaMbiM  CnpaBeaMBbIM
B/IaCTUTENIEM, HO €My He [0BeJsiocb cTaTb Takum. Koraa npuiwna BecTb O
KOHuYMHe [Monukpata, MeaHgpuin caenan BoT 4Tto. CnepBa OH Besen
BO3ABUIHYTb antapb 3eBcy OcBOOOAUTENIO U OKPYXKMUA €ro CBALLEHHbIM
y4acTKOM (anTapb M MOHbIHE HaxoAUTCA nepej ropoACKMMU BOPOTaMM Ha
Camoce). 3aTem OH co3Ban cobpaHMe NOAHOMpPAaBHbIX FPaK4aH M CKasan BOT
yto: «MHe, Kak BamM M3BECTHO, [10/IMKPAaTOM BBEPEHbI CKUNETP M BCA BNACTD,
M A Mor bbl CcTaTb HblHe BalwMm Uapem. OAHAKO A CaM HUM 3@ YTO He CTaHy
AenaTtb TOro, Yyto nopuuatd B Moem b6auvkHem. A Beab He o0A06pan
B/lagbldecTBa [MoanKpaTa Hag Nto4bMU, PaBHbIMU €My, U NOPULAI0 BCAKOTO,
KTO TBOPUT nNoAobHble aeaHuA. Tak BoT, [MoswmKpaTa NOCTUrAA y4acTb,
onpegeneHHaa Pokom, a A nepepgato BClO BNACTb HapoAy M NPOBO3rnallako
cBoboay u paBeHcTBOo. OAHAKO s BnpaBe MPOCUTb NPeaoCTaBUTb MHe BOT
KakuMe ocobble npenmyliecTBa: BO-NEPBbIX, BbIMAATATL M3 COKPOBMULL
MonuKkpaTta B BMAe ocoboi HarpaabiflECTb TanaHTOB, @y3aTemM, CBEpX TOro,
noanoBaTb Ha BeYHble BpemeHa KpeuectBo 3esca OcBoboauTena mHe u
MOMM MOTOMKaM. Beab A cam BO34BWUF eMyd{CBATUAULLE W AapoBan BaM
cBoboay». Tak oH 06bsBMA camocuam. ATOAMH U3 rpakgaH Mo MMEHU
Tenecapx BCTan 1 Bo3pasun emy: «JanTbl BOBCE W HEAOCTOMH ObiTb HAWUM
BN1AAbIKOM, TaK KaK Fblpllog10M KPOBM M CBOAOYL. HY-Ka, Ayylwe npuaymain,
KaK falb OTYETLO AeHbraxy KOTOpble mpUcsonAM:,. MeaHapPUI NOHAM, YTO
€C/IN OH BbINMYCTUT BAACTb U3 CBOUX PYK, TO BMECTO HEro KTO-HUbYAb ApYyroW
CTaHeT TupaHoM, 1 Bosblle yiKe He AYmana OTKasbiBaTbCA OT Bnactu. OH
BO3BPATW/ICA B aKPONo/b W MNpUKasan, rpaxaaHam MOOAMHOYKE ABUTbCA K
Hemy fAKeObl o5 TOFO) YTOBBINPEACTaBUTb UX AEHEXHble OTYeTbl, a 3aTeM
BeNeN CXBATUTb UX M 3aKAOYNTE BYOKOBbLI. [MTOKa OHW HAaXo4MAUCb B TEMHMULLE,
MeaHapua Nopasnn Kakou-To Heayr. A 6paT ero no MMeHu JIKapeT, oxunaas
cmeptM MeaHapusa, NpuMKasan KasHUTb BCEX 3aK/OYEHHbIX, 4YTOObl nerye
[camomy] 3axBaTUTb BAACTb Ha Camoce. Begb camocupbl, BUANMO, HE XKenanu
6biTb cBOGOAHbIMM I

Mnn BOT ewwe oaHa nctopua: /Wb TONBKO MUTUAEHLbI 3axBaTuam Kosa, Kak
BbIBE/IM €ro 3a ropog W nobunum KamHamu. Kumenupl Ke, HanpoTus,
OTMYCTUAM CBOEro TWUpaHa. TaK e NnocTynnao u 60/bLIMHCTBO ApYruX
ropogos. MunetaHWH ApuUCTarop e, YCTpPaHMB TUPAHOB, NpPeAOCTaBwU
Kaxkaomy ropojly Bbibop [BoeHayanbHMKOB], @ cam 3aTem OTM/IbIA Ha Tpuepe
nocnom B JlakegemoH. Beab emy Obl10 HYyXKHO HAWTM MOTYLLECTBEHHOIO

12
coto3HMKa. Kagma mns Koca. 4

123 lepopot. Uctopua, llI, 142.
124 lepopot. Uctopua. VI, 16
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3TN WCTOPUM NOKasblBalOT, HACKOJIbKO HEBbIBOAMMA TeopuA npasBa M3
06L,eCcTBEHHbIX M MOAUTUYECKMX NPAKTUK. Ho oHa coBeplueHHO Heobxoamma
ONA aHaNM3a M NOHUMaHUA 3TUX NPAKTUK, A TaKXKe UX KBaanpuKaumu.

OaHMM M3 camMbiX MNPOCNAB/AEHHbIX TFPEKOB ABAAETCA
ConoH. [MnyTapx NpeBO3HEC 3TOro rocyAaapcTBEHHOrO
myxa. ConoH, no cnosam [Maytapxa npucnocabavean
NpaBo K peasibHOCTW, a He peanbHOCTM — K npasam. ConoH
CAenan  rpakgaHcTBO  3aBUCMMbIM  OT  obsagaHus
Ye/NIOBEKOM  MMyLLECTBOM. [paxAaaHCTBO He  6blio
AOCTYyNHO AnA GeAHenlnx, OAHAaKO K Hemy Moay4ynnum
OOCTYN 0OblyHble KUTENn AdVH, KoTopble CcTanu
coctasnAtb eklesia — co0bulecTBo. CoNOH TaK)Ke BBes
3aKOH, KOTOPbIN aHHYJIMPOBaN A0JAKM M 3anpeLLan Bblgady
HOBbIX 3aliMOB nog3asnor camoro ¢pusnyeckoro nuua. IToT
3aKOH 3HA4YUTENbHO HNCNocobCTBOBaN POCTY AOCTOMHCTBA

nnyHoctu. Takke B AQuHax Bblna yTBepKAeHa npoueaypa,
COrNacHo KoTopoi nwobon ‘FpamaaHnH MOF 3almulaTh B cyae WHTepec
06UuKeHHOro YenoseKa. Tak»ke \co BpemeH CoMOHa pa3BMBaANOCL MPaBo O
NpeaoCTaBNEHUN TPaMAaHCTBa MHOCTpaHUaM. COMOH cam cTaBusi cebe B
3acnyry 3a60Ty of coxpaHeHuM paBeHeTBa (to ison)rparkaaH.

ConoH BbiAaBUran ugefo  3BHOMUM \ (bnarosakoHusa). Ana ConoHa
6n1aro3akoHMe 03Ha4yano, cnpaBediuBble 3aKOHbl M CO3HaTesbHOe
noAunHeHne rpaxaaHyaTm 3akoHam. ConoH HeHaBuaen Tupauumio. Mocne
nposo3srialieHns ero ' pedopm » cTopoHHMKM ConoHa CcoBeToBann  emy
NPOAOKUTL pPedopmbl MYTEM YCTaHOBAEHUA TUPAHUKN, HO OH OTKasascA. B
anoxy Crapluen TUpaHWM, Koraa BO MHOTMX FPeYecKMx Moamcax K BAacTu
npuxoauan TMpaHbl, A06POBO/IbHbIN OTKA3 OT €4MHOBAACTUA — YHUKA/IbHbIN
cnyyain. CBoi otkas CoNOH apryMeHTMPOBaAN TEM, YTO 3TO MOKPOET ero nmA
MO30POM M MOKET Norybutb ero n ero poa. K Tomy ke oH 6bla1 MPOTUBHMKOM
Hacunmsa.

* %k ¥

lpeKn, KOHeYyHo, He M306penn pasym Kak HeKylo BCeOOLLyl0 KaTeropuio
CKopee peyb WA Y HUX O HEKOTOPOM 0COBOM pasyme, MHCTPYMEHTOM
KOTOPOro ABAAETCA A3bIK M KOTOPbI NO3BOAAET BO34EWCTBOBATbL Ha /loAel, a
He NpeobpasoBbIBATL NPUPOAY. ITO — Pa3ym NOJUTUYECKUIA B TOM CMbIC/IE, B
Kakom ApuctoTenb onpegenseT YenoBeKa KaK MOJUTUYECKOE MKMBOTHOE.
lpekn BBOAAT B EBponeickylo TpaguuMIo MOHUMAHWE  CNOXKHOCTU
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MWPOYCTPOMNCTBA. ECTb MUpP peanbHbliA, NPUPOAHbIN, @ eCTb MUP UAEN, MUP
$bopm, HOpM, MUP A3bIKA M CMMBOJIOB. ITU MMPbI COCYLLECTBYIOT, HO He
COBMaJaloT Apyr ¢ APYrom, MeX4y HUMW BO3HUKAET MHOXKEeCTBO
NPOTUBOPEYNIA U MHOXKECTBO OTHOLLEHWUIN. YenoBeYeCKnit MMp yTBEPKAAEeTCA
Ha Jloroce, Homoce, npeacTtasnset coboit Kocmoc. [na ero yTBeprKaeHus
JNIOAN COTPYAHMYAKOT APYyr C APYrom, cosgatoT nosuc. Noanc m Kocmoc —
paLMOHanbHbl, YCTPOEHbl B Mepy YEe/I0BEYECKOro pasyma, No3HaBaembl U
cosngaembl. B Takom Mupe ecTb MeCcTO MpaBy, 3aKOHOAATENID,
OOrOBOPEHHOCTAM.

*k*k

Ewe OAHMM MCTOYHMKOM €BPOMENCKOM NpaBoBOM TPaauUMK ABAAETCS
pumckoe npaso. Y [pekoB npaso 6ObWi0 BCce ewe CBA3AHO C
3aKOHOAATENbCTBOM, C AAHHbIM MPABUTENEM WAWM HAPOAHbIM cobpaHMem
3aKOHOM. [peKM MHOro caenanu ana roro, 4tobbl BBECTU BNacTb B PyC/o
3aKOHa, onpegennTb npeaenbl BNAETU U HEOOXOAMMOETb PaLMOHANbHOMO
3aKoHa. Ho 3To npaBo — 3aKOH, UCXOAAWMA OT 3aKoHogatens. PumnsHe
npeacTaBMiM MNpaBo MNO-HOBOMY. bBpyHO) J/IEOHW, BblaatoWhiica 3HATOK
PUMCKOIo npaBa, KakK-TO HamUCal, Y4TO Yy PUMAAH BEPXOBEHCTBO MpaBa He
6bl10 CBA3aHO C 3aKOHOAATENbCTBOM:, Ha npOTAKeHun 6onblien 4yactu
A0Nro PUMCKON NCTOPUU, PUMCKOE NpaBo, KOTOPOE PUM/IAHE Ha3blBaNn jus
civile Haxoguno€b BHe gocAraemocTu’ 3akoHogatensd. PyHAameHTabHbie
NMOHATUA U 06LLYIO ClUCTEMY |PUMCKOrO MpaBa c/iedyeT UCKATb B rpa*kAaHCKOM
npaBe, TOmme€CTb B YHAOOPE M NPUHUWUNOB, KOTOpble pPasBMBa/IUCL U
COBepLIEHCTBOBAAUEL B TEY4EHME MHOIMMX BEKOB B XOA4€ CYyLONPOU3BOACTBA,
noyTtn 6es BmellaTeIbETBa 3aKOHOAATE/IbHOMO OpraHa.

PumnsaHe, KOHEYHO, 3HAMM, YTO TaKoe 3aKOHOZATENbCTBO. Y HUX 6blNo
MHO}eCTBO  BMAOB BaKoHopaTenbHblX akToB: leges  (imperfectae,
minusquamperfectae, plusquamperfectae), plebiscite, Senatus Consulta.'”
Ho cTaTyTHOe npaBo npeaHasHayasnocb gns Toh o6saacTM, B KOTOPO#
gelncteoBana nybauyHas Bnactb, B obnactu nybauuyHoro npasa, T.e.
dYyHKUMOHUPOBaHNUO CeHaTa, NOAUTMYECKUX cobpaHuii, marmMctTpaTtoB. I3TO
YroJIOBHOE U rocyAapCTBEHHOE NpaBo. B c/lyyasnx e BO3HUKHOBEHUA CNOpPOoB
MeXKAY PUMCKUMW FparKaaHamM, OHM He MOrAM obpaTUTbCA K Kakomy-1nbo
3aKoHoZaTeNIbHOMY aKTy, Kpome 3akoHoB [BeHaauaty Tabauu, Becbma
KpaTKMX, MPUMEHeHWe KOTopbIX TpeboBano WHTepnpeTauun. Pumckomy
npasy 6blna npucywa ocobas onpegeneHHoCTb, He CcBA3aHHaA
HenocpeacTBEHHO C 3aKOHOAATE/IbHBbIM aKTOM M MUCAHbIM NPaBoOM. PUMCKUI

1% callie Williamson. The Laws of the Roman People: Public Law in the Expansion and

Decline of the Roman Republic. Oxford, 2005
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topucT 6biN UccnepoBaTenem, oH uccnenosan cnopbl. K lopucTy obpaluanmnch
rpa)gaHe 3a pelleHMemM TPYAHOro BONPOCa B MX B3aMMHbIX OTHOLLEHUSAX.
MocKoNbKY 3a akTamu PUMCKOro npaBa He HaxoAuMACs 3aKOHOAAaTe b 1 3aKOH,
3aKoHoAaTeNb HE MOT U3MEHWTb 3TW aKTbl. 3aKOH He Mor 6biTb U3MeHeH
BHE3aMnHo U Henpeackasyemo. VIMeHHO Mo3ToMy PUMCKUE rpakgaHe Morau
Nno/ib30BaTbCA CBOOOAON, OHa He HaxoAunacb B PyKax 3akoHogaTens. JTa
npaBoBas cBob6oaa Obina cBA3aHA TaKKe M C SKOHOMMYECKON cBoboaol oT
NPAMOro BMeLlaTeNbCTBa NOJUTUYECKON BNacTM B XO3AWCTBEHHble Aena,
HaxoAuBLUMeca B 061aCTN BeAeHUA YacTHOro Npasa.

B PuMcKOM npaBe BO3HWKNO 3TO BakHeWllee A1A €BPOMnercKon npaBoBOi
TPaAUUMM [OMNyLleHMe — BO3MOMKHOCTb Pas/IMMEHWs MpaBa WM 3aKOHa,
BO3MOKHOCTb MPU3HAHMA 3aKOHa NpPoTMBOMNpPaBHbIM. Hopmbl npaBa — He
NPOCTO WUTOr OCYLWECTB/NIEHUA BOM OTAEABHbIX Mtoael. MpaBo — 06bEKT
UCCNefoBaHNUA CO CTOPOHbI CyZOB, KOTOPble MPUMEHSAIOT CrneumnasnbHyo
TexHuKy. Cyabl OMMCLIBAIOT M HaxodAT BepHoe pelweHue no aeny. Cyaps
NoATBEPKAAeT AaHHble, a He U3meHAET, ux. OH — He 3aKQHoaaTenb. Cyaba
MOET BbIHOCUTb HEOOBLEKTMBHOE pEeLUEHME, MOMKET CCblIaTbCA Ha
HenpaBOBOM 3aKOH. PUMCKOE MPaBO BBOAMT FPaKAaHWHA B KPYr cy6beKToB
npaea v NO3BOASET eMy 3aABAATb, NPUTA3aHME.

PumnsHe, TaKuUm 0bpasom, u3obpenu COBEpPLUEHHO HOBble
WHTENIEKTYa/IbHbIE KOHCTPYKLIMM — COCTA3aTe/IbHbIN npouecc, ob603HaveHue
MepCcoHbl_B=EyAe6HOM RpOLIECCe), MepCcOHann3aLnsa, BHUMaHME K YaCTHOMY
WHTEPECY, 061aCTBRINYHBIX, UHTEPECOB;, CBA3aHHbIX C peasnsauuen npasa u
obpallleHrem K npasy.

**k*k

PumnaHe B  pesyibTaTe  BblpaboOTanM  COBEPLUEHHBI  MEXaHWU3M
PEry/IMpoBaHM1A OTHOLLEHWII, YTO MO3BOAMAO PUMCKOMY Mpasy AeiCTBOBATL
GaKTUYECKU [0 CErOAHALWHEro [AHA, NPOSBAAA  YHUBEPCANUCTCKUIA
noteHuman.*® 1na eBponeiiLieB pUMCKOE NPaBO CTano «MUCaHbIM PasymMOM»
(ratio scripta), cnoBom BOXWMM, — HapsAy C NPUPOAON (COTBOPEHHBIM
MMPOM) U Bubaueit. PasymeeTcs, COBPEMEHHOE YacTHOE MpPaBo YLI/IO

AaNeKOo Bnepen B pernameHtTaunm CNOXKHenwWwen cd>epb| MMYLLECTBEHHbIX

126
CM. KHUTY BblaloLWeroca UCTOpUKa MNpasa, NOCBALWEHHY 3HAYeHUt0 PumcKoro

npaBa B cyabbax EBponbl, 0 Bo3poxAaeHUM Pumckoro npasa B CpeaHue BeKa M O
dOpMMpPOBaHMM Ha ero OCHOBE HOBbIX MPaBOBbiX cucTem. bepmaH [. 3anagHasn
Tpaauuma npasa. Mocksa: M3pgatenbctso MIY, 1992.
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OTHOLLEHU, ocobeHHO ToproBoro (Kommepueckoro) obopota. OgHaKo U
MHOTMe HOBelLWNe pUANYECKME KOHCTPYKLMU, KaK W3  KUPNUYUKOB,
CKNAAbIBAlOTCA M3  OCHOBHbIX, 3/1@EMEHTAPHbIX MOHATUA W  KaTeropuu,
pa3paboTaHHbIX UMEHHO B PUMCKOM npase. C 3TOW TOYKM 3peHUa PUMCKoe
YacTHOE MpPaBO MPOAO/IKAET OCTaBaTbCA OCHOBOM  ANs  U3y4veHus
rpa)gaHCKOro M TOProBOro 3aKoHoAaTenbCTBa M 6asoll Ana noproToBKU
KBaMPUUMPOBAHHBIX HOPUCTOB. 3HAYEHME PUMCKOFO MpaBa onpegenserca
€ro OrpOMHbIM B/IMAHWEM HE TOJIbKO Ha NOCAeAyOLLEE PAa3BUTUE NPABaA, HO U
Ha pa3BUTME Ky/AbTypbl B LeNoM. Pumckoe npaBo XxapakTepusyetcs
HenpeB30MAeHHOM MO TOYHOCTU Pa3pPabOTKOM BCex CyLLEeCTBEHHbIX MPaBOBbIX
OTHOLWEHUI MNPOCTbIX TOBapoBaajesnbLesB (nokynatenb UM npojasel,
KpeauTop 1 AONKHUK, 40rOBOp, 0653aTENLCTBO U T.A4.).

* k¥

AHTUYHOE 06L1ecTBO NpU3HaBano NMMOM (persona, "MPOOWTOV") He Kaxaoro
yenoseka. Pabbl He 6blAM nNepcoHamMu. Bmecte ¢ Tem, pUMCKoe npasBo
NPOBOAMUT rPaHULY MEXAY MUOM U Bellblo. [PEKU U PUMNSHEN3HAIOT NLLO
Kak CBA3aHHOE C APYrMMM AULEAMU B MHOFQODPasHbIX OTHOLIEHUAX. JINuo
NPUHUMaET pelleHus, Bellb AWWb BOCNPUHUMAEET OEUCTBUMA U peLleHus.
[PeKM U pUMAIAHE HEBOCHOBLIBAAW NLLO KBHYTPEHHKUM MUPOMY, K OYLLION»,
«ncuxonornen» 4BappoH (I'e. Ao H.3)) AT OpYAUA Ha Hemble (Hanpumep,
NnoBO3KW); uM3aalollue HeynaeHopasdesbHble 3BYKM (CKOT) M odapeHHble
peublo (pabbi). Pab HasbiBaeTcsa instrumentum vocale, rosopALLMM Opyanem.

[na TPEKOB M PUMAAH CYyLLEETBO Yes/IOBEKA Le/IMKOM BbIpaKaeTcs B €ero
ny6AnyHbIXHYaencTeusax. Pab He MoxKeT y4acTBOBATb B MYyOJANYHOM KU3HM,
NMO3TOMY OH — He /1ML0, a,—Bellb. BeposaTHO, B MY OYEHb BbICOKOWN CTEMEHMU
KOHKPETHOCTU aHTMYHOLO NpaBa, HU TPEKWU, HU pPUMNSAHE He paspaboTanu
TEOPUIO OPUAMYECKOTO /MU, XOTA PUMIAHE MNPUMEHAAN NoA06HYH0
KOHCTPYKLUMIO Ha MPaKTUKe, K NPUMEpPY, PEeryivMpys CTaTyC MKPeYecKux
Konnerni.

Tomy, YTo Tenepb Ha3blBaETCA NPaBOCNOCOBHOCTLIO, B PMe coOTBETCTBOBAN
TepMnH caput. MosHaa npaBocnocobHOCTb craranacb W3 TPEX OCHOBHbIX
3/1eMEHTOB MU/IM COCTOAHMM (status):

1) status libertatis — cocTonaHue cBo60ApI,

2) status civitatis — cocTosAHUWe rpakaaHcTea,

3) status familiae — cemeiHoe cocToaHMe.

C TouKkM 3peHunn status libertatis pasnmyanmcb ceoboaHbie U pabbl; C TOUYKM
3peHua status civitatis, — pumckue rpaxkgaHe n gpyrme csobogHble nuua
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(naTuHbI, NeperpuHbl); ¢ TOUYKKN 3peHna status familiae, — camocToaTenbHble
(sui iuris) oTupl cemelicTs (patres familias) u nogsnacTHble Kakoro-nnbo pater
familias (nvua alieni iuris, «uyy)oro npaBa»). Takum o06pa3om, MOAHaA
npasocnocobHoCcTb npeanonarana: cBobogHoe COCTOSIHWE, PUMCKoe
rpa)4aHCTBO M CamMOCTOATE/IbHOE MOJIOXKEeHNe B cembe. MMeHHO B 3Tom
cocTouT o0cobeHHO Bblgaloweecs AOCTUXKEHMe Puma, 3an0KMBLIErO
OCHOBaHMA $opManbHOTO paBeHCcTBa CBOBOAHbIX Ntoaelt B 061acTn YacTHOro
npasa.

* % %

Ha rpaHuue AHTUYHOro mnpa u HoBol 3pbl HaxoauTca oaHa purypa, ovyeHb
ApKo obo3Hauyatlowan nepesiom, npousoweawuii B esponenckom obuiectse
NPW CTOJIKHOBEHUW aHTUYHOM TPaauMUUKN CMYAAUIMOM U XPUCTUAHCTBOM —
ABryctvH. Ero 3HameHuTtas «Mcnosegs» Ha 4/5 €ocTouMT M3 onucaHua
BHYTPEHHUX NepexxnsaHuii n beceablc Borom n cammm coboi; BHELLHUM Ke
cobbITUAM — Aarke TaKMM, KaK NageHue Puma, cBuaeTeNem KOTOporo cran
ABryCTUH, - yaenAeTca HenponopuMoHaabHO Masio BHUMAHUA.NY ABrycTMHa
Mbl  OBHapy)KMBaem  OTKPbITUE 0COOOr0. BHYTPEHHEro  JIMYHOCTH,
Haxo4AaLWeroca B Hanps)KeHHOM, AMafere C MUPEM, KaK M CaMoro aHpa
ncnosean. MMeHHOm&BHYTPEHHWUI1 Ye/IOBEK» TERMEpPbL onpeaenseT CTaTyc
JINYHOCTU, a HE MpaBOBOM CTaTyc, AHe rono»eHMe B obuiecTBe, He
rpa*k4aHCTBO. «BHYTPEHHWI YenoBeK», COBECTb — OKa3biBatloTcA (aKTOPOM
NOSIMTUKUM-COLNANBbHBIX UBMEHEHMN. «BHYTpEeHHUIK YenoBek» obecneynBaeT
HanpaBfeHnsa pPasBuUTMSA MpaBa WM BHOCMT B MpaBo W NoOAMTUKY EBponbl
npobsiemy cBob6oabl. OTHbIHE FPaXKAAHCTBO M Ny6AMYHOE COCTOAHUE CBA3AHO
He TO/IbKONCO CTaTyCOM, AOXOAOM rparkAaHuMHa, HO M co cBobopol,
[OOCTOVHCTBOM,y6eKAeHUAMM U CAMOCO3HaHUEM NIMYHOCTY.

* k%

B KHure Ucxopa ectb Takme cnosa: «bor ckaszan Mowuceto: A ecmb Cywmin. U
CKasan: TaK CKaxu cblHam WM3paumnesbim: Cywmii [Merosa] nocnan meHa K
BaM». I3TU cnoBa 06PasylOT M3MEpPEHWEe B KM3HM YE/I0BEYECKOro MUPa,
BHEMOJIOXKHOE MO OTHOLIEHUIO K MOJIUTUKE, IKOHOMUKE U NMYBJUUYHOM KU3HM.
YenoseK 0bHapyKMBaeTCA NOMMMO €ro CouMasbHbIX CBA3EN U COLMANbHOIO
cnyxeHus. bonee Toro, ero coumanbHble CBSA3M 0OYCNABAMBAOTCA 3TUM
npussaHuem. Takosa uctopma Mowucesn, ABpaama. Takosa uctopua U3paunsa,
KOTOpPbIA CcO34aeTcA NpU3BaHMEM, M KOTOPbIM cam obpasyeTcd MMeHHO B
MOMEHT Npu3BaHuUA. HepeaKo 3TOT PpaKT HeAOOLLEHMBAIOT, KOraa roBopAT 06
M3paunne. bor ABpaama, Ncaaka n Nakosa aBnAeTca IMYHOCTbIO, HE NOTOMY Y
4yTo OH NPOCTO 3HAET CamMoro cebs UM UMeeT KaKkne-To coBCTBEHHbIE NPaBa,
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a NOTOMY 4YTO OTKPbIBAETCA YeNOBEeKy, a 4/1a YesoBeKa bor — /JIMYHOCTD,
noTomy 4To Nto6UT Ero 1 obpallaetca K Hemy Ha Tbl... Uyaelickas Tpaguuma
pacKpblBaeT YesnoBeKa M bora UMeHHO B pamKax U KaTeropusax OTHOLLEHWA.

XpUCTUAHCTBO M WUyAauM3sM  BHECAM  CBOM
YHUKaNbHbI M MNapafoKCanbHbI  BKAaL B
npasoByto Tpaguumio Esponbl. 3aBeT (morosop)
mexgy borom n Uspamnem — 3to 3akoH. Ho 3a
3aKOHOM €eCTb WHaA peasibHOCTb, NMPeBOCXOAALLAA
3aKOH. 3aKOH NOMELLEH Ha rpaHuLLEe MeXLy MUPOM
nagwum, MOABEPXKEHHbIM pacnagy W yxacy, wu

MMPOM, KOTOPbIM NpeoaesieBaeT He0bXoAMMOCTb B
3aKoHe.

Nynavsm oKasan. ouyeHb hAyboKoe BAUAHME Ha
3anagHyo AUMBUAM3ALMIO. Mpexae Bcero,
nypnamsm Aan Espone npeacrasaeHne o bore Kak
eauHcTBeHHOM », boresTBopue, HagmupHbim 1
Henoctuxumbim. 9TOT Bor asnset Ceba uyenoseky,

rOBOPUT W AeNCTBYeT, C034aBaA He TOIbKO MUP, HO
“ uctTopuio. Mpexi= ele 0AHO BaXKHellee NoHATHeE,
koTopoe ycBanBaeT EBpona oT Nyaees pex cBA3aH

——r NN ._.1

C\| npeacTaBAeHnem o cBoboje W [OCTOMHCTBE
yenoBeKa, O ero uefax. MMeHHO KoHuenuua rpexa npusiaeKkaeT BHUMaHue
KO «BHYTPEHHEeMy. Ye/0BeKy». TaKad KHMmra, Kak «[lcanTupb» - KoTOpaAd
6onblle ApyrMX UCAONb3YETCA B GOrOCAYKEHUN, U KOTOPAA ABNAETCA OLHOWN
U3 ApeBHEULINX NNPUYECKUX KHUT - MNpeaesbHO JIMYHOCTHA, HanucaHa ot
nepeoro nvuaj obpawamleroca K bory B cambix pasHbIx 06CTOATENbCTBAX.
KommeHTaTopbl K, 3TON /KHMUre roBOPAT, YTO MNCANATUPbIO — My3blKaJlbHbIM
WHCTPYMEHTOM, - ‘ABAAETCA CaM YenoBeK, CO34aI0LWNIN CBOEM KU3HbLIO
onpeaeneHHyo Mefioanio.

* k%

OfHol M3 ocobeHHOCTel 3anagHoON UMBUAWM3ALMM ABAAETCA NpPU3HaHWeE
LLEHHOCTU, HE3aMEHUMOCTU KaXKAO0ro YenoBeKa, ero 4OCTOMHCTBA CaMoro no
cebe. B eBpeicKol nnTepaType 3Ta MAEA BblparkeHa B NepBO rn1ase NepsBom
KHUrM Topbl, rae yTBEPKAAETCA, YTO Ye/I0BEK CO34aH No obpasy 1 noaobuio
Bora. To, 4yTo LEHHO ANA Hac B APYrOM Ye/NOBEKe, — HEW3MEPUMO M
HeHasblBaemo. ITO He 006A3aTeNbHO ONpeaesieHHble YepTbl XapaKTepa.
MoANVMHHAA NIMYHOCTL — YHUKaANbHA. PUHANOM BETX03aBETHOW KHUTM 06
Nose ABNAeTcs BO3HarparkaeHwe MoBa 3a Bce ero CTpafaHus M BEpPHOCTb
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Bory — BMecCTo ymeplumx AeTei M npefaslieit ero sKeHbl emy AatoTcsa HoBasA
YeHa M HoBble AeTW. Ho unTaTtenb 3TOM KHUMM MOHMMAET, YTO 3TO He NOoHas
3aMeHa, 3TO Y)Ke HeKas Apyras XW3Hb, KOTOpPas He MOXeT 3aMecCTUTb
NPEeXHIoH.

Kaxabli YenoBek UeHeH cam no cebe. 3Ta uaea He Hblna pacnpocTpaHeHa B
OPeBHEM MUpe, rae CouManbHbI CTaTyCc 4enoBeKa 4acTo onpeaenan
Ba)HOCTb WM LEHHOCTb 4YefoBeKa. JTa MbICAb He pacnpocTpaHeHa B
oblLecTBax MaccoBOro MPOM3BOACTBA WAW  WUCNOBeAYOWMUX WAE0N0TUI0
KONINeKTUBN3Ma, B KOTOPbIX IMYHOCTb BMNOJIHE 3aMeLllaema.

YenoBeK BCTynaeT Ha MMUPOBYIO CLEHY KaK COTBOPEHHOE CyL,ecTBo. B atom
CBOEM KayecTBe YeNOBeK - MposaB/ieHMe OO0XKeCTBEHHOro MCKycCTBa, a He
NpocToi c/Ay4anmHocTM; OH obnajaet p[o06POW, Boneit M cnOCOBHOCTLIO
CamMOoCTOATENbHO ONpeaensaTb CBoW AeicTBUA. OH passiMyaer KpacoTy. T.e.
OH - OTBETCTBEHHOE CcyllecTBo., nbo’ obecneyeH 4actblo HOXKECTBEHHOrO
TBOPYECKOro NoTeHLMaNa; B ero BAaCTW, AMHaMUYECKM NpeebdpasosaTh cebs,
a TaK¥Ke OKpYXKatolLyto cpeay, COrnacHO ero NoTPEOHOCTAM U BUAEHUIO TOTO,
KaKMM MUP LOJSIXKEH ObITb.

* % %

XpvcTMaHe nonbiTaNUeh NPEOAO/ETH €l OAHO NOCTOAHHO MPUCYTCTBYHOLLEE
B MCTOPUU pasgesieHUe — MeXay «CBOMMMUY» U «UYKUMU», MEKIy
«BapBapammn» 1 «IAJIUHAMUMMENK DY KacTamu U Knaccamu.

ApaMelCKUMA3bIK 3HAET C/I0BO XaapeTL, — COCTOALLLEeEe U3 ABYX APYIrMX CNOB —
beaHbIn “OedHbid,”, xa-retz u noan 3emnun ha-aretz-at. 310 «HUWME» - € C
yNnoMmMHaHMA OAaleHETBA KoTopbix WMucyc Havan csoto HaropHyto
nponoseab, - XUTenu M3pauns, HaxogsAwmeca BHe NJAEMEHHOW KOJIeHHOM
CUCTEMbI EBPENCKOro 06LecTBa. 3TO NPOCTONOLANHDLI M BapBapbl, Y KOTOPbIX
HET HW BPEMEHW, HU CKIOHHOCTU HabnoAaTb TOHKOCTM CBSLLEHHUYECKOro
3aKOHa, He roBOpPA Y¥Ke 0 ero NMCbMeHHbIX paspaboTkax. Xa-aretz no craTycy
6bI/IN HA HUXKHEW CTyNeHn obLecTBa, KaK Wwyapbl B MHAUK. HO XpUcTHAHCTBO
MOCTOAHHO HAMOMMHAET, 4YTO Aaxe 3TU 04U, HenpuraagHble B raasax
obuecTtea, moryt 6biTb bonee AOAbMU. MO NPUUYMHE CBOEN OTKPLITOCTU
HaCTOALWMM YEeNOBEYECKMM CMbIC/IaM, HEXenun ropable U HaAMEHHble
NPOCBELLEHHbIE.

* %k %
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LLleHHOCTb OTAENbHOrO Ye/I0BEKA COCeACTBYET C MPU3HAHMEM BEPXOBEHCTBA U
YHUBEPCANbHOCTM 3aKOHa. MHTepecHo HabntoaaTb, Kak COBPEMEHHbIE Nt0AM,
roBOopsA O 3aKOHaX, BCe Janblue M gajnblie yxogat oT bubnelickoro mam
rpeyeckoro Mx NoHMmaHus. OcobeHHO 06 3KOHOMMYECKMX 3aKOHax, W
ocobeHHo B BoctouHoi EBpone. Kak byaTo 6bl 3aKoHam npucyL, abcontoTHO
06BEKTUBHDBIN XapaKTep M Kak byaTo 6bl OHW AENCTBYIOT aBTOMATUYECKU U
CTO/Ib K€ aBTOMATUYECKM MOTYT UCNPABAATbL NAOXYO cuTyauuto. K npumepy,
KOoraa npaBuUTENbCTBO W/W OTAE/IbHbIM YeNOBEK HapyLllaeT 3TU 3aKOHbl,
3aKOHbl AKOOblI BOCCTAlOT M CMETAOT HapywwuTeneil, Kak MOpPCKasa BOJIHA
CMeTaeT BCe Ha CBOEM NyTWU. Ho coumanbHble N 3KOHOMUYECKME 3aKOHbI
HOCAT KOHBEHUMOHA/bHbIA XapakTep. M motomy B OAHOM MECTE€ OHMU -
OEWCTBYIOT, @ B gpyrom - HeT. lpMyYem KOHBEHLMOHA/bHbIE 3aKOHbl He
OEeNCTBYIOT CAMOCTOATE/IbHO, aBTOMATUYECKU UOBBEKTUBHO. OHN HUYErO He
BOCCTaHaBAMBAlOT  camu-no  cebe. oAy, wvcnonb3yowme U
npeogonesatoLLmMe 3aKOHbl NPUPOAbI, TOTRKE 3aKOH TArOTEHMA, AENAt0T TaK U
c "3aKOHamM aKoHOMMYeCKUMU" U1 callnanbHbIMK 3aKOHamu. NoTomy Bepa B
0O6BEKTUBHbIE 3KOHOMWYECKME 3aKOHbIy— BCEro /Mb WM3FUO marvyeckoro,
MMPOIOrMYECKOro co3HaHMA, Bpoae TOrQuTo ecnn Mbl OAAEKOo yinaem ot
AOMa - KTO-TO 0653aTeNbHO MPUAET M NPUBEAET HAc Ha3aa. Ho He npuaeT u
He oTBedeT. nn ecnn mbl HageAaeEM FaynocTe -\3aKoHbI Bce ucnpasaTt. He
ncnpassT.

KoHuenuua 3akaHa onsa nyaes U XpUETUaHMHA = 3TO COCTOSAHME NOCTOAHHOIO
HaNpAXeHHOro AefaHnsa n|cobnoaeHns 3akoHa, KOTOPbIA Yepes YesoBeKa
NPOHMKAETB:LLENOM HE 3HAIOLLMIA,3aKOHAMMP. He 3aKOH BbIBOAMUT YENOBEKA],
HO YeflOBEK BMYCKaeT 3aKOH B 3TOTHMUP — 4Yepe3 CBOM MbIC/IU, BOIO W
NocTyRKM.

* k%

Nypoen n xpuctmaHe YCTaHAB/MBAKOT MPUHLUMIM CNPaBeaIMBOCTM 3aKOHA WU
cyfa. Topa u Tanmyn copepxaT MHOMECTBO YTBEPXKAEHWN, KoTopble
NoAYEPKUBAIOT BAXKHOCTb CMpaBeA/IMBbIX CYAOB, M MHOXECTBO YC/0BUIA,
KOTOpble AO/IXKHbl obecneuntb cnpaBeasMBOCTb cyaa. MHorne w3 3Tux
YCNIOBUIA CTa/IM CO BPEMEHEM K/IOYEBLIMW MPABOBbIMM NPUHUMNAMU B
3anagHom mupe.

C npuHUMNOM CNpaBeg/MBOCTM CBA3AH KOHUENT TupaHwuu. TupaH Aans
€BPOMNENCKoM LMBUAN3ALUUN — He 06A3aTeNbHO TOT, KTO My4YuT U Tep3aeT.
TupaH BbICTynaeT nNpPOTMB MPWMHLMMA CNpaBesMBOCTM W 3aKOHAa. B
Knaccnyeckom TekcTe "Vindiciae contra tyrannos" («McKk npotus TMpaHOBY,
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1579 r.) ero aBTop CredaH Epmi cpeam Npoymx BOMpPOCOB paccmaTpmBaeT
M TaKoOM - MO3BOAUTE/IbHO AU KHA3bAM BMELIMBATbCA B AeNla TUpaHa,
HapyLllalowero B CBOWX BAAAEHMAX 3aKOHbl - bBOXeCcTBEHHbIM U
YyenoBeyecKnini. M oTBeYaeT NONOKUTENbHO - Aa, NO3BOAUTENBHO, U 3TO He
TOMIbKO MpaBo, HO W 06MA3aHHOCTb KHA3eW. BbpyT NpuMBOAMT HECKOJIbKO
apryMeHTOB, Cpeam KOTOPbIX KAOYEBOM - eAUHCTBO YE€/10BEYECKOW NpUpoabI.
MMeHHO OHO obecrneymBaeT BO3MOXKHOCTb MPUMEHEHUA K N04AM, rae 6bl
OHMW HW HAaXOAMAUCb U KaKoe Bbl 06LLECTBO HU COCTaBAANM, OOHUX U TEX XKe
MEPOK.

Y . MaHHa B «WcTopun oaHOro TwpaHa»128 - TNABHOE /INLO - He HeKuM
KYTKMI KOPO/Ib, UMMEPATOP UAW NPE3NAEHT, - @ OObIYHbIA YUMTENNLWKA MO
dammnmm Hycc 1 no knuuke MHyc. Ero npesmpatof UHUKTO ero He nobut. Ho
Npu 35TOM NO3BONAIOT EMY MOJYYUTb BNACTb UBKAIOUYMTBLCA B XMU3Hb ropoga u
ero rpakaaH. TupaHua - HM30CTb, KOTOPAA 3axBaTblBaeT NOAeN U aenaet
BblAAIOWMMCA CaMOro HWU3KOro Ul HUYTOXHOrO. Y coBpemeHHbIX
NMOK/NOHHMKOB aBTOPUTapU3Ma, TPETbUX, NyTeN, CTaIMHA-MUTAEPA-MYCCONNHM,
OYEeBMAHO, CYLLECTBYET Kakon-To rnyboKMid pasnag B cebe. Joan, rotosble
PYKOMN/AECKaTb TUPAHY, - onpeAeaeHHO UMEKDT B camux cebe YTO-TO THYCHOE,
CTblAHOE M He OTnycKatoulee Ux, = HO Mo cyTuhbaHanbHoe- Kakyro-HMbyap
3aBWUCTb, UM NOXOTb, UK 3106y.

Korga noam roBopaT o TMpaHe, OHU MPOABAAIOT K Hemy yenosekonobue, T.K.
BUOAT €ro Kak CYWEeCTBO /OAHON € ‘HUMM npupodbl. NPOTUBHUKKN TaKoMm
KOHLENUUN 06bI4HO AOJMPKHBI AOKa3bIBATh M pas3/iMumne Mogein no npupoae,
60e€TBEHHOCTb TUpaHa.  EcvM TVpPaHa Henb3Aa HaKasaTb, 3HAUMT, Y Hero

Apyras npuypoaa.

* %k %

Mwunocepane ABNAETEA Ba*KHOW LIEHHOCTbIO 3amagHOW UMBWUAM3ALMMK, B
OT/IYME OT MHOTUX APEBHUX N HOBbIX KYNbTyp. 3aKOH MUOCEPANA BCTAET Ha
3awmty cnaboro, ybororo, 6egHoro. Myaemckuii 1 XpuCTUAHCKUIA 3aKOH He
noafepKUBAOT CUAbHOTO, OH M 6e3 HUX CUNeH, - 3aKOH ypaBHMBaeT
CUIbHOTO M cnaboro. Y rpPeKoB TaKKe MOMKHO HalTM OoAHO C/I0BO -
"dunaHtponma", - KoTopoe € TeyeHMem BpemeHW - B XX BeKe, - CTano
CUHOHMMOM Munoctu. Ho yenosekoniobue, B OTIMUME OT MWIOCTU, - He
CBOAMTCA NULWb K UHAMBUAYA/NIbHOMY aKTy MOXEepTBOBAHWS, HO COCTOUT B

27 Junius Brutus. Vindiciae Contra Tyrannos. A Defense of Liberty Against Tyrants.

edited and translated by George Garnett. Cambridge University Press, 1994.
MognnHHOE MMA aBTOpa OCTaeTCA HEN3BECTHLIM.

2% MaHH leHpux. Yuntenb MHyc, nan KoHeu, ogHoro tupaHa. B maneHbkom ropoge.
CepbesHasn *un3Hb. Mocksa: NMpasga 1990



123

CNOCOBHOCTM COBMECTHOrO AeNCTBMA C APYrMMM NIOAbMMU paau ny6anyHoro
6nara. ®OunaHTpoNMA B TaKOM 3HaYeHUU MMeeT MHOro obwero ¢
AeMoKpaTuein. U rpekun, rosops O [OeMOKpaTUW, BCerga CBA3bIBa/M ee C
dunaHTponueir, NtBOBBLIO K TOMY, YTO COCTaB/AET CYTb Ye/I0BEYECTBA, TOMY,
yTo pAenaeT Agen - NoAbMU. ITO 3HadeHue cnosa ¢dunaHTponua (He
CBA3aHHOE TOJIbKO C pasgaveit xneba n aeHer) - npoaepsKanock Ao XX seKa. B
TPaAULMOHHOM CMbICie GUAGHTPONOM MOMET 6biTb Ha3BaH He TOT, KTO
ocbinaeT APYrux Aapamu, HO TOT, KTO MO3BOAAET APYrMM AeNCcTBOBaTb Kak
noaam. MUnocTb HyXaaetca B Muayemom, GUNaHTponua - B YeNoBeKe.

R TR

%k %k

CTpemMATCA caenatb 3TOT
ywe. Y MUpa eCTb uesb un

ecTb elle oAHa
bonbluoe
Esponbl ,—

ABrycTMH pasBsuBaeT

quieHHol Uctopun. B

cnoso Ucmopusa. o AsryctuHa,
OpUM N XPOHUKU. HO aHTMYHbIE
uenn wuctopmn. OHM  mMmenu

Ho ABrycTMH pa3smblKaeT Kpyr BpemeHMu,
npespaLLaeT Bpems 10, Y KOTOPOW eCTb Hayano, U eCcTb KOHeL, Lefb.
Mwup 6b11 coTBOpE D OBUMKETCA K CBOEMY KOHLY U 06HOoBAeHWIO Jliogm
OOMIKHbBI CTPEMUTBLCA CAenaTb 3TOT MWUP Ny4ylMM MecTom. B aToli uaee
OTYACTU CKPbITA MONYAAPHAsA B 3MNOXy MOZepHa maes nporpecca. Mpaso ectb

WHCTPYMEHT TAaKOr0 Y/ly4YlLEHWs, COBEPLLUEHCTBOBAHNA MUpPa.

k k¥

XPUCTMAHCTBO  CTPEMWUTCA NPEoSOoNeTb TPAAMLMOHHOE AN Penuruu
pasfeneHne CBALLEHHOrO M cBeTckoro. [lga rpaga ABrycTMHa — 3TO rpag,
CBEeTCKUA W LepKoBb. pas CBETCKMA MOXKET YNpaBAATbCA OObIYHbIMM
3aKkoHamn. Ho LlepkoBb ABnseT cobon MHOM — CBALWEHHbIM MUP, Hadvana

129 Aspenuii AeryctuH. O rpage boxunem. ACT, XapsecT, 2000.
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HoBoro nopsaka. C  3TOro  MOMEHTa  YCUAMBAETCA  3HayeHue
WHANBUAYANbHOCTH, T.K. UMEHHO OTAENbHbIM YeNoBEK (MHAMBUAYANIbHOCTbY)
ABNAETCA TEM, Ha KOM MNpoABAseTcA cBAlleHHoe. Bewwn atoro mupa. B T.M.
NnpaBUTENbCTBA, UMMNEPUU, BNACTHU, - HAMPOUb NULLIAOTCA CBOEro CakpasibHOro
XapaKkTepa W noAgepralTcs npoueaype cekynapusaumn. lNpasuTenbcrsa
OblNM NNLIEHbI XPUCTUAHCTBOM OCHOBAHMM AN1A TOro, YToObl NPeasoXuTb
NogAM crnaceHne MNOSIUTUYECKMMU NPUCNOCOBNEHUSMU U UHCTPYMEHTaMMU.
BoT mouyemy BnacTu, NpeTeHAOBaBLUME HA CaKpas/bHOE 3HayeHwe, Bceraa
nmenu LlepKkoBb B Ka4ecTBe OMNMoHeHTa.

* % %

UTtak, EBpona 6bina chopmupoBaHa U cHOpMOBaHA  WUyLaU3IMOM,
XpuctmaHcteom u [pekamn, n PumnaHamud EBponeiiupl ocywectsnam
HEBEPOATHO CJ/IOMKHbIA CUHTE3 XPUCTUAHCTBA WU @HTMYHOro HacneguAa. ITUm
CUHTE30M KWK, paboTanu Hag HUM, UMAPOAYMbIBAAK €ro B TEYEHWUE MOYTU
2500 net Hapoabl EBponbl.

Mpasy npuHagnexuT 3gecb ocobeHHoe mectod Poabl KMBOTHbIX, BCE 3TU
co3gaHua — nOTMubl, ndedbl, pbibbl, - 06134a0T  MHCTUHKTaMM,
NOACKa3bIBAOWMMMN UM, KaK HYMKHQ BbiTb. HOyuenoBeyeckoro poaa noytu
HeT TakMXx 6e30WMnB0oUHbIX BHYTPEHHUX PYKOBOAALMX  MPUHLUMMOB.
PykoBogawe npuUHUMABL 4en0BEKOB AChHopmMynnpoBaHbl B  MOPasbHOM
KOZeKCe 1 3aKOHE.

CeroaHsaMbl 4acTo Mbl 'CTAIKMBABTCA C MAEAMM ITUYECKOIO PEeNATUBM3MA.
Mutep Beprep nutues: «lMocaegHMM WAFOM B BOCNEBAHUN OTHOCUTENIbHOCTH,
KOTOPbIWM BLIXOAWT 33 FPAHMLbI,COMPOTUBIEHUS YTBEPKAEHUIO, YTO TPYAHO
OTbICKaTb WCIMHY, SABAAETCA TE3WC, YTO Camo MOHATME WCTUHbI ABAAETCA
JIMLEHHbIM 3HAYeHUs U JOMKHO ObiTb 0TBEPrHyTO. KpaliHue penaTuBmUCTbI
NPUAEPMKMBAIOTCA. HBO33PEHUA, UYTO He TO/MIbKO TPyAHO uM3bexaTb
onpeaeneHHoON No3vUUK, onpeaenaemon MecTom B UCTOPUM U B 0bLLECTBE,
HO 1 B KOHLLE KOHLOB — HexKeaTeNbHOo. HeT Yero-To Takoro, Kak 06bekTMBHanA
ucTMHa. Ha pene, He cylecTBytoT ¢GaKTbl, KOTOpPble MOMKHO Obl1o Obl
06bekTMBHO  BepuduumpoBatb.  CylwecTBYIOT  TO/IbKO  MO-pasHOMY
obocHoBbIBaemble "HappaTuBbl". TaKyld TOYKY 3pEHUs NPUHMMAET TaK
Ha3blBaeMan NOCTMOePHUCTUYECKas Teopua».

MpoBeaem MbICNEHHbIV 3KCNEPUMEHT: Boobpasum 06LLecTBo, NOCTPOEeHHoe
Ha 6e33akoHMW. MOKHO B 3TUX LLeNIAX BOCMO/Ib30BATbCA CKa3KoW [KaHHM
Pomapy «[KenbCoOMUHO B CTpaHe nxeuos». OYeBMAHO, YTO HEBO3MOMKEH

130 Berger P., Zijderveld A. Pochwata watpliwosci Jak mie¢ przekonania i nie stac sie
fanatykiem. Warszawa: Vis-a-vis / Etiuda, 2014. C. 26.
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noboit Bua oblwectsa, rae OONbWMHCTBO /OAEN MOCTOAHHO  WULLYT
BO3MOXHOCTU YbWTb, HanacTb, YKpacTb. Xopolee OOLLeCcTBO BO3MOMKHO,
TOMIbKO €c/iv BONBLUIMHCTBO Ntogen 60/bLUYI0 YacTb BPEMEHU He y4acTBYyeT B
NPecTynHbIX AeaHuax. Xopowee 06LWecTBO - To, rae 60NbLUMHCTBO /oAei
60/1bWYI0 YacTb BPEMEHW FOBOPUT NpaBAy, AEPHKMUT CBOE C/NOBO, UCMOHAET
KOHTPAKTbl, He KenaeT MMyL,EecTBa cocela, WHOr4a OKasbiBaeT MOMOLLb
apyrvum. Bpsg nm oblectBo 6yaer Korga-nMbo B COCTOAHUM MOJHOCTbIO
YCTPaHUTb NpecTynaeHus. Tem He meHee NoATBEPAUTb MOPasbHbIN NOPAAOK
O3HayaeT cKasaTb, YTO 3Ta BCeNeHHas MmeeT rnybokoe npeapybexaeHue
NpPoTMB YOMIACTBA, CAULWIKOM CUJIbHOTO YKAOHA B CTOPOHY abcontoTHOM
YacTHOM COBCTBEHHOCTU, U HEHABUAMT JIOXKb.

k k¥

W elwe ABa NpUMepa, KOTOpPble NO3BOAAIOT Ny6xKe NOHATL OCHOBaHWA NPaBa.
Y KaHTa eCTb TEKCT — O4YeHb KOPOTKU— «O TOM, NOYeMy HeNb3A NraTb U3
yenosekonobua».* B Hem KaHT nomemisvipyeTr C BeHAKaMUHOM
KOHCTaHOM, KOTOpbIi KaK pas yTBep:Jan, YTo AraTb MOXKHO, €C/N Tbl JIKELLb
M3  YenoBekoso6uA. KaHT " AnA  ORPOBEPKEHMA no3uumu  KoHcTaHa
MCTONMb3YeT, KaK KaeTcA Ha \MepBblit B3NAZ, [AOBOJLHO Henenblit W
HEYKNIOKUI NpéMeEp = 3a 4eNOBEeKOM rOHWUTICA ApPYroil YenoBeK, ¢
HamepeHuem ybuTh. Mpecneayembiit Bpocaetca K csoemy Apyry: Crpaub
MeHs, cnacu..Jpyr Aaer €my npubexullie. Ho ybuiiua — TyT Kak TyT — Ha
noporet W cTyunT Bygsepb. — He y TeBAIN YKPLINCA... U Ha3blBaeT UMA Apyra.
KaHT crpalumBaeT — 4YTo AOMKEH CAenaTb X03aMH? KaK OH [JO/IKEH OTBETUTb
Ha 3TOT BORPOC? M oTBEuaeT, " WYTO OH [OJKEH CKasaTb npasay. BaxkHO
MOHATb, YTO BTO He NpaKTMueckuit coseT KaHTa, HO AWML yKasaHMe Ha
HeobXOANMOCTb Y4eTa TOFO, YTO /IOXKb BCETa OCTAETCA JIOKbIO, AaXe e
OHa ucnonb3yetca BO BAaro Yenoseka, U oTgaBaTb cebe OTYET B TOM, Kak
cneslyeT onpeaenaTb WU HasbiBaTb CBOWM COBCTBEHHble NOCTYMKM. Kakue 6bl
Lenu He 6blAM NOCTaBNeHbl, KaK Bbl KPAacKBO OHU He BbIFNAAENMU, JOXb
OCTaeTCA NOXKbIO.

B Tenewoy «CMMNCOHbI»™>2 ero aBTOpbl OAHAMAbl OBbIFPanU CIOKET MUpa
HaobopOT, B KOTOPOM BCE CTPEMWTCS YTBEPKAATbCA HAa aHTMHOpPMax. J/lnsa
Kenaet ObITb NpaBaMBoi, foMep Ke yTBep)KAaeT, YTO OT NpaBAbl — OAHM
HecyacTbA:

131
M.KaHT. O MHMMOM npaBe /ratb U3 Yenosekonobua (1797). / TpakTtaTbl M NUCbMa.

M., 1980. C. 232-237.
B2james L. Brooks, Matt Groening, Sam Simon.Simpsons. 1989-2019 / "Pranksta
Rap" 16 ce3oH, 9 cepus.
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F'omep CumncoH: JTiobu noxb!

Jlnza: Al 6bina BOCNMTaHA... MaMoW C BepOM, YTO NpaBay Hesb3a NPocTo
TaK CMeCTM Nof KOBPUK.

CumnocoH: Kak 6naropoaHo, J/Insa. Ho XOTb pa3 B *KU3HU Tbl MOXKeLlb
cTaTb KpyToi? BoT yept! OHM 0BHapoAaytoT 3anuchb, U Halla N0Xb byaeT
pacKpbliTa.

HayanbHuK nonunuuu: BepHycb B BanTumop, npoaasBaTb NEHTOYKM CO
cBoum nanoykoi. "fleHTtbl! Komy neHTbi! MpeKkpacHo nogxoaut ans
nogapkos!.."

fomep CumncoH: "Mogoxante. 3a4yem Ham APM3HABATLCA, €CAN HUKTO
He ocTanca B Haknage? OT /KM Bce A70AbKO Bbiurpanu! Jloxb - 3TO
noboBb...

Nnsa: MunyTouky!..

Bce »kutenu Cnpunroumnga (xopom): Aa, 6yab Kpytoii. Kakumbl! KpyTtoi,
KpYTeHbKOW, KpyTol! 3K, mocTtoit, 6yab KpyTeHbKoN-KpyTomn!

Joktop CKnHHep: Yo, onyCcTute NywwKy, 4yBaku, [la, nogenmrecb ¢ Hamu
MYZPOCTbIOA UL, OpMOryYnia AnbKaTpaas:

Pannep AnbKamnpaas: CAy4atoTcA B, }KM3HU MOMEHTbI, KOrga npasaa Hu
6enan;pHK._YepHan, a cBeTho-cepas, yo. M Korga Tponbl npasocyaus
CKpbITbl TYMaHOM “HeyBepeHHOCTW, ecTb TO/IbKO OAHO pelleHue.
TycoBKa!

[TycoBKaxBce passnekatorcs]

JNlnza: He noHumato. MNocne Bcel KOppynuuuv U XKW, CBUAETENAMU
KOTOPOW Mbl CTa/IN, KaK OHW MOFYT NPOCTO Pa3BAeKaTbCa?

FON\ep: Nun3a, MUP OKa3blBaeTCA C/NOXHbIM MeCTOM, KOorga pellaellb
NpPpuUcCTasibHee BCMOTPETbCA B HETO...

B 3TOM 3nM304€ COBMELLEHbI — HOPMATUBHbINA NOPAAOK JIM3bl, aHTUNOPALOK

n d)aI-(TMHECKOE TyCOBOYHOE HeonpeaeneHHoe, cepoe CoOCToAHMNE, B KOTOPOM

BCe cMmellaHo. OaHaKo cama TyCOBKa BO3MOXHa B CU/ly TOTrO, 4YTO CyLllecCTByeT

npeacraBneHne O npasae, Aaxke ec/i ero HocuTenem ABNAETCA MaJieHbKaA

AeBOYKa.

%k %k %k
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Ecnn Bo3BpaWaThcA K MOCTaBAEHHbIM B Hadyane fieKuMu Bonpocam: B yem
Hayana npasa? B Kakux Gpopmax NpaBo coAepKUTCA? ABNAETCA M OHO Yem-
TO 06beKkTUBHbIM? B uyem uepnaetr cBow 06s3aTenbHOCTb? KaK OHO
npoAoaXKaeTca yepes nokosneHua? Kak obpasyeT Tpaauumio? , - MOMHO
3aMEeTUTb, YTO NPaBO ABNAETCA OTKPbITON CUCTEMOM, U Ype3BblYaMHO 3aBUCUT
OT CBOMX KOHTEKCTOB W B3aMMOAEWUCTBUA C WHbIMM HOPMAaTUBHbIMU U
coumanbHbIMK cucTeMamu. MNpaBo ABNAETCA COUMaNbHOW NOACUCTEMON, U B
3TOM OHO MOMKeT 6blTb aBTOHOMHO, HO ero AeicTeue 06bACHNUMO TOJSIbKO B
KOHTEKCTax — UICTOPUYECKOM, U MHbIX NOACUCTEM.

O
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Jlekyus IV. Cpepa. CBeTuna, AeHb U HOUYb
Yactb 1
MoHumaHue u npefodasaHue fipasa.

YHueepcumemeoi u topuduyecKasn HayKd.

I. XapT yTBep:KAAET, YToAIPaBo — 370, NPekK/ae BCero, CUCTEMA; CEPALIEM 3TOM
cuCTeMbl  ABNAETCA . KOMBMHALMA NepBMYHLIX HOPM  (06A3aTenbcTs) C
BTOPUYHBIMM HOPMaMM (MOHUMAHUA, U3MEHEHUA U MPUMEHeHWA npaga).™>
[laxke HOPMaTMBUCTbI HE MOTYT He NPU3HaBaTb 3HAYEHWA, KaKoe UMeIoT AN

npaBa ero nNoHMMmaHue, UHTepnpeTauma n npenogasaHue, T.e. TaKne €ero

3 Ecaun NpaBo NPUMEHSAETCA HEKMM MPaBOBbIM OPraHOM, TO TaKOW OpraH AOJIXKeH
YCTAHOBUTb CMbIC MPUMEHAEMON MM HOPMbI, T.e. MCTOJIKOBaTb 3Ty HOPMY.
TonkoBaHMe ecTb [AyXOBHaA [AeATeNbHOCTb, KOTOpas COMpPOBOXAAeT npoLecc
HOPMOTBOPYECTBa B €ro ABUXEHWWN OT BbIWECTOALLEN K HUXKECTOALLEN CTyneHu. B
06bI4HOM CAlyyae, ciyyYae TOIKOBAHMA 3aKOHa, HEOH6XOAMMO OTBETUTbL Ha BOMPOC O
TOM, KaK M3 obLeil HOpMbl 3aKOHa BbIBOAMTCA COOTBETCTBYIOLWAA TOMY WUAN UHOMY
KOHKpeTHOMY  dakTy uMHAMBMAYyaNbHAA HOpMma CcyaebHOro  pelweHua  UMau
aAMUHUCTpaATUBHOrO akTa. / Xapt I.J1.A. MoHATHe npaea / MNep. c aHrA.; noa o6,
pea. E.B. ApoHacuHa u C.B. Mouceesa. CMN6.: N3g-Bo C.-MeTepb. yH-Ta, 2007. C. 78.
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3N1eMeHTbl, KOTopble He ABAATCA HOPMaMK, HO 6e3 KOTOpbIX He cyllecTByeT
M camo NpaBo. ITU OCHOBaHWUA CBA3aHbl HENOCPEACTBEHHO CO CTPYKTypamu
MblwneHuna. NaHc Kenb3eH Takoro poda cBA3b HOPM C BHEHOPMATUBHbIMU
OCHOBaHMAMM 0603HAYaeT MOHATUEM «OCHOBHOW HOPMbI», — KOTOpas
ABNAETCA MbICNEHHbIM Npou3BeaeHUeM, NPOAYKTOM Hallero co3HaHuA ANns
o6ocHOBaHWA Bcero npasornopagka B uenom.* OcHosHas Hopma
obecneynBaeT NErMTUMHOCTb U paLUMOHaNbHOCTL NpaBonopAaKa. Npasosble
HOPMbI MOTPY}KeHbl B NpoLecc NOHMMaHMA, 06pPasytoT C HUM OAHO Lenoe,
3aBUCAT OT CnocoboB M MPUEmMoB MOHWMMaHuWA. [loTomy npaBo B LEom
Henpou3BONbHO, OHO MNpeAcTaBAAeT coboW CAOXKHYH CUCTeMy, KoTopas
NOMMMO HOPM, CyA0B, aABOKaTYp U APYrUX yuperaeHui, obecneuymnsalowmnx
NPaKTUKY, BKAOYAET U YHUBEPCUTETDbI, U NPABOBYIO, TEOPUIO, U MOHMMAHUeE, a
TaKe co3gaHne ocobeHHOM MbICIUTENbHOW eUTyauuun, Heobxogumon aAna
noHMMaHua. bonee Toro, B AeATeNbHOCTU( CAMUX CyAO0B M 3aKoHoAaTens
obHapyxuBatoTca 0b6nacTn, TpedylowWmeN Npexae Beero, noHMMaHusa, - a
cnefoBaTe/IbHO — 0BHAPYKEHUs CMbICAA U MyTel ero AOCTMXKEHUA.

MpaBo cNoXKHO No nNpupode. M noTomy HayueHUE émy CTO/b ¥e\C0XHO0. OHO
MOMKeT O6blTb npeAacTasieHOMKak TexHUYEcKoe ob6ydeHne — Byayum
CPOKYCMPOBaAHHbIM Ha MpPaKTUKax MPUMEHEHUsi, HO OAHOBPEMEHHO OHO
MOXKeT 6bITb MPOABAEHO Kak 0ByyeHUERKOMMIEKEHOe — CUCTEMHOE, rae
yHMBEpCUTET — opfaHMyeckasn YacTb 06LLECTBA, cOCTaBHAN U BaXKHeWLWasa ero
yacTb.

[na noHUMaHus, NpoVCXoaALerons, 061acTn opucnpygeHumMmM Heobxoammo
pasnuyatb 3TM ABe. chepbl — aKaGEMUM U HOPUAMYECKOM MNPAKTUKM,
npodeccny; oHM He TOMKAECTBEHHbI, 6a3NPYOTCA Ha Pa3HbIX OCHOBAHMAX U
Nno-pasHoOMYy ), paboTatoT \B obllecTBe. YHMBEpPCUTET U tOpUaMYECKan
npodeccna MOFYT Pa3BMBATLCA HECMHXPOHHO, MOAAEPXKMBATb camoe cebs,
MOTyT CyL,eCcTBOBaTb KaK W30/IMPOBAHHbIE WHCTUTYTbl, CaMOLLEHHblE W
CaMOZLOCTAaTOYHble, BHE KOHTEKCTOB M BHE OCHOBHbIX MpobG/iem, CTOALMX
nepez oTAe/bHbIMU JIIOAbMU U 06LLECTBOM.

* %k %

CoBpeMeHHble NpoLLecchl B OPUAMYECKOM 06Pa30BaHUN U OPUCNPYAEHUMUN
0bycnoBAeHbl  3NUCTEMONIOTMYECKMMM  Npobaemamu,  CBA3AHHbIMU €
«OOBEKTUBHLIM MOHUMaHMEM» AEeUCTBUTENbHOCTU. B 19-20 Beke B pamKax
no3nTMBM3ma npaso 06BEKTMBU3NPOBANH, npeacTasAaam ero

14 Kenb3en, I'. Yuctaa Teopuma npasa. Mocksa. 2015. C. 421
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CYLLECTBYIOWMM BHE OTHOLEHUN W COLUMAIbHbIX KOHTEKCTOB peasibHOCTb. B
3TO BpemMs MNpaBO MNepecTaloT «OTKPbIBaTb», €ro «Cco34alT» UM
KKOHCTPYMPYIOT», OHO OKa3blBaeTcs MPOM3BEAEHHbIM MHCTPYMEHTOM,
Hanogobue HoXa WA KombaiHa. MIMEHHO C 3TOro e BpPeMeHu Mo
OTHOLUEHUIO K NPpaBy NPUMEHSIOT CN0BO «CUCTEMa» - T.e. HeYTo, cocToALlee
M3 onpeaeneHHOro KOJIMYeCTBa 3/1eMEHTOB, AOMNYCKaWMX [OCTaTOYHO
60nbly0 TMOKOCTb B AENCTBUAX Hag coboi, 6e3 noTepn CBOEN CyLLHOCTM.
HoXX ocTaeTca Tem e HOXOM WM B PyKax WMCKYCHOrO MoBapa, M B pyke
YKecTokoro ybwuiubl. Ho cnpaBegnvMBo /M TaKoe Ke YTBEpKAeHue Mo
OTHOLLUEHUIO K NpaBy? He M3MeHAETCA N ero CyLecTBO, B C/ly4ae nepemeHbl
OTHOLLUEHUA K HEMY CO CTOPOHbI CyObeKTA, HabtOAalOLWEro NPaBo MU NPaBo
ncnonbsytowero? o 18-19 Beka K npasBy MNPUMEHANN C/IOBO «COrpus» -
«Teno», - MNOAYEpKMBasA €ro eAuMHCTBO, OpFaHWYecKoe W NPUPOAHOE,
JIMLLEHHOE MEXaHUYECKMX U NPOM3BOJbHbIX coeduHeHuni. Maponba bepmaH
MocBALLAeT UCCNe0BaHNI0 3TOr0 TepMuba ocoboe MecTo B CBOEM Tpyae O

3anagHoit Tpaguumu npasa.’>’

Corpus Juris Civilis - rpaHamosHoe
npousBeseHMe, MOHMMAEMOE KaK “eaunHoe Lesoe, CyLLecTBylowee BO
BpEMEHM, HO He uMmetolwee BpeMeHHOrO Xapaktepa, . obnagatouee
BO3MOHOCTbIO OTBEYATb Ha BbI30Bbl, CNOCOOHOE K M3MEHEHUAM, AaBllee
HaM COBPEMEHHbIN YHUBEPCUTET,  Hay4HbIM MeToh MNO3HaHWA U Bce
COBPEMEHHbIE NPaBeBblE cUCTeMBl. KaK T@€no, NpaBo TaKXe MNoABepyKeHo
Kpusncam n 601€3HAM, KOTePble MOFYT/ObITb N HECOBMECTUMbBIMU C KU3HbIHO.
Takolt noaxoz nO3BOJIAET FOBOPUTL ‘O ECTECTBEHHbIX Mpeaenax npasa Kak
ABNeHnA. Tefa0 NpegnoJiaraemnero TOXMECTBEHHOCTb BO BPEMEHM, €ro
LEeNOCTHOCTb, Aae,npu HaaMunmn APOTUBOPEYNIA, ero aBTOHOMHOCTb, AaXKe
npv YPEesBblYainHOM AAB/EeHUUHA HErO MONTUKU, SKOHOMMUKU UAWU PENUTUMN.
Takoro poga,Le/IoCTHOE MOHUMaHWE MUPa U ero 3/1IEMEHTOB XapaKTepHO As
€BPONENCKOM hKYAbTYpbl | Ha 6OnblueM NPOTAMKEHUM  BPEMEHM  ee
cyuiectBoBaHuA. . €ocTtaBneHne Cymm n Kodekcos — TUNUYHBLIA NOAX04, K
3HaHWIO, KOTOpPbIM' 'XapaKTepusyeT 3Ty Tpaauumio, CTpemAawylocs K
YHUBEpPCaNn3My M BCEOOBLEMIEMOCTM WM LLENOCTHOCTW, XOTA, TO U Aeno,
obHapyXuBatowen B cebe NpoTUBOPEUNs U KOHPANKTbI U pedreKcmpyroLuei
OTHOCUTE/IbHO camol cebs u camon pednekcun. Kak 3TO BbIpasun
Bnagumunp Habokos — “Being aware of being aware of being” (npebbiBatb B
0CO3HaHWM npebblBaHMA B 0co3HaHUM 6biTva).*° MoTomy npaso npebbisaeT

13 BepmaH I. [)K. 3anagHaa Tpaauuua npasa: anoxa ¢opmuposaHmsa = Law and

Revolution: The Formation of the Western Legal Tradition / Mep. c aHra.
H.P.HukoHoBa npu yyactum H.H.Oeeson. — 2-e u3a.. — M.: U3pg-Bo MIY:
M3paTenbckas rpynna MHOPA-M - HOPMA, 1998.

3¢ “)James Mossman: What distinguishes us from animals? Vladimir Nabokov: Being
aware of being aware of being. In other words, if | not only know that | am but also
know that | know it, then | belong to the human species. All the rest follows-- the
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KaK LEe/IoCTHOe fB/IeHWe, OCHOBaHHOE Ha Ob6lMX NPUHUMNaX, pasymHoe,
NoAUYMHEHHOE onpeAeNneHHbIM 3aKOHOMEpPHOCTAM, coobpasHoe pasymy w
cocTaBnawowee aTpubyT 4Yenoseyeckoi npupodpl. [lpaBo y3HaBaemo,
y3HaBaemo pgaxke npodaHamu. [1iA ero pasnnyeHusa He TpebyeTtca HU
cneumanbHoe ob6pa3oBaHue, HUM ocobble HaBblkM. Ho Takoro poaa
opraHuMsauma TpebyeT BCe-TaKM CneumnabHbiX METOA40B ee No3HaHMA, NpaBo
HeoTAEe/IMMO OT MbICIUTENbHbIX MPOLLECCOB.

Hopmbl nNpaBa M3HaAYaNbHO CBA3aHbl C MeTOoAaMM UX MOHUMAHUA W
WHTepnpeTaunn, 6osee TOro, C CO34aHMEM CMEUMaNbHbIX YCAOBUN AONA
NOHMMaHMA. [TOTOMY NOHMMAHWIO NPaBa HEOOXOAMMO YUYMTbCA. YUMTbCA He
CTO/IbKO HOPMaM, CKOJIbKO cnocobam 0BHapyKeHUs UX CAMMUX U UX CMbIC/IOB.
YHMBEpPCUTET CBA3aH B CBOMX NpPaKTMKax M merfogax obyyeHWsa UMEHHO C
TaKUM OPraHUYHbIM BUAEHMEM NPaBa. MNpakIMKa U Teopus, MHbIMU CIOBAMM,
HeoTZAeNMMbl B OPUCTIPYAEHUNN, OPUCOPYAEHUNA) M3HAYabHO — 3TO He
TO/MIbKO MPaKTUKa, HO W HayKa; A3blK ABNSAETEA BaKHeMwen ee
coctasnsaowei. MpaBo cylwecTBYeT, He TO/MbKO KaKk KOHriomepar
MEXaHUYECKM CBA3AHHbIX MeXKAy COboW 191eMEHTOB, OHO Tak:Ke — Lenoe,
HeobbACHMMOE CBOMCTBaMU( COECTABNAIOWMX EF0 31eMEHTOB. Takoi noaxon
M3HavasibHO HeceT B cebe WM3BECTHBIE OrpaHUYeHWsA, NpesoxpaHsatowme oT
NOBEPXHOCTHOTO, TEXHUYECKOTO UNMHCTPYMEHTANLHOIO NOHMMaHUA npasa. B
yHuBepcuTeTax EBPOMbI aBeHaauarorod BeKay HasHayeHue y4yebbl 6bln0
onpeneneHo Kak, AenaHue U3 [APOCTO YeslOBEKA - «XOpOLUIero U
COBEPLUEHHOrO Ye/I0BEKa, BCe,Y/1eHbl KOTOPOro 6b1iM 6bl YTOHUEHHbIMU U
HaxoAslMMMUCa B TaKOW FapMOHMUW, APYP C APYrom, YTOoObl YesloBEeK MOr
COBEPIIUTL AyXOBHOEMTYTEWECTBME K BOry».>” HecmoTps Ha ceKkynapusaLmio
06pasoBaHuA, topuandeckoe . '0bpasoBaHME COXPaHANO A0 CUX nop
OpueHTauMil hHa To, | YTobbl obecneunmBaTb He TONbKO 1y6OKyto
npodeccroHabHyO Cneluann3aumio, HO U CBOW MHTErpasibHbI XapaKkTep,
CBA3b COLMANbHbLIX WMHCTUTYTOB C MbILJEHMEM M 3HAHUAMMW, 3HAHWUK C
o6LlecTBOM,  COrnacoBaHWe COOCTBEHHbIX BHYTPEHHWUX YCTPEMIEHUI U
yOeXAEHUN CO CMbIC/IOM XWU3HU. ITO LEK, KOTopble BCEraa 3asaBas/uCh
yHuBepcuteTom. OHM 3aABAAIOTCA UM U cerogHA. HO OHM YacTo conpsXKeHbl
He TO/IbKO C onpeneieHHbIM NMOPAAKOM, TOPMKECTBYHOLMUM U CUSAIOLLMM, HO U

glory of thought, poetry, a vision of the universe. In that respect, the gap between
ape and man is immeasurably greater than the one between amoeba and ape. The
difference between an ape's memory and human memory is the difference between
an ampersand and the British Museum library. / Mossman James. Nabokov's
interview. BBC-2 [1969] / http://lib.ru/NABOKOW/Inter13.txt_with-big-
pictures.html

B7 Alain de Lille (Alanus de Insulis). Anticlaudianus: The Good and Perfect Man /
trans. James J. Sheridan. Toronto: Pontifical Institute of Medieval Studies, 1973.
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c H6ecnopagKkom Toxe, U ¢ comHeHnem. CeroaHa GO/bLIMHCTBO CTYAEHTOB
UCMbITbIBAOT OrPOMHble 3aTpypHeHus, Koraa UM HY}KHO
NPOKOMMEHTMPOBATb, K NpUMepy, cioBa HabokoBcKkoro Bacuama MeaHoBmYa
n3 «0O3epa, HalwHM M 06NaKa»: KOH AyMas, YTO HACTOALLAsA XOPOLasa XU3Hb
AOMKHa 6biTb obpallleHa K 4YeMy-To, K Komy-To».** ®pasa okasbiBaeTcs
C/IVILLUKOM HEMOHATHOM, MOCKO/IbKY CTYAEeHTbl MO3HA/IN KHACTOALLYHO XOPOLLYHO
KM3Hb» KAK YCTPOEHHYHD Ha WHOM TWMe, WHOM HOPMATUBHOCTMH,
npeAnonaratoLlwen TexHMYEeCKoe 3HaHMe 1 NOIHOe NpeaBUaEHNE U KOHTPO/Ib.
Takolh MUpP NOAYMHEH MPUHLMMY YBEPEHHOCTU. YHMBEPCUTET MOXKET
KonebaTb 3TOT MUP TOTaNbHOW YBEPEHHOCTM U FapaHTUN.

MpaBo ABNAETCA WHCTUTYTOM, HE MEXaHWYECKOW CTPYKTypol. [lpaso
pa3BMBaETCA He TONIbKO MPaKTUKaMK, HO U TEOPETUKAMM, OHO OTKPbLITO K
KM3HEHHbIM CUTYaLMAM, CBA3AHHbIM C MHTEPecamm M npobnemoit cratyca
MepPCoHbl, YHWUBEPCUTETbI M Yy4yeHas KOPRAOPAUMsAl C ee aHa/UTUYECKUM
METOAOM M KPUTUYECKMM MbIWAEHUEM, BbICTYNalOTH Kak Heobxoammble
3/IEMEHTbI NPaBoBON Tpaanumn. MNpaBo, Kak HUKAKOWN APYFOM UHCTUTYT, 3HAET
W cuUTyaLumio, KoTopyto Huuwe HasbiBaa HUEMAN3IMOM, TAaKOrO POAA COCTOAHME
peanbHOCTHU, KOrga UEHHOCTU), KaKMMK “Obl  BbICOKUMM OHU HU Oblnu,
nepecratoT onpefensaTo peasbHOCTb. [MpaBO. '€NOCOOHO OTKPbIBaTb A1
YyenoBeKa 3Ty PeanbHOCTb, MOCKONAbKY OHO 3aHATO, NO4YTM Oe3HaAeKHbIM
OeNoMm — nblTaeTca CO34aTh,HOPMATUBHYIO TKAHBIB COLMANBbHbIX OTHOLLIEHMAX.

CBA3N MeXay 3N1eMEeHTaMmi MpaBa MOFYT pacnagaTbCA, NpakTMKa U Teopus
MOTYT PACXOAUTLCA, HAXOAUTHCANB COCTOSHWWM B3aMMHOIO HanpPsXKeHus,
HenPUHATUA, pa3BUBaTLCA MapanneibHOy HECUHXPOHHO, BbITb CleNbIMM OAHa
K ApYyroi)6biTb NOABEPXKEHHBIMY KOPPYMNUMK, O4HA M3 HUX UM 0be BMecTe
npeTepneBaTb ynagok W pacnag, MpaBo MOXeT bbiTb NoABEPrHYTO Npoueccy
MexaHu3auumn I, NpeacTaBNeHo Kak Habop TexHWyeckux cpeacts nmbo
6ecnomoLHO HEeMOLWWHOM CKy4yHOW f[O0Henb3s Teopuei, MCNONHEHHOM
NPONUCHbIMK BaHaNbHBIMM UCTUHAMKU. YTO NPOMCXOAUT B 3TOM ciyyae? Kak
TAaKoro pofa CUTyauuu PacXOXAEHWA U OTCYTCTBUA CUHXPOHHOCTM MeXKay
pa3HbIMW KOMMNOHEHTaMM IOPUCNPYLEHLMN OT3bIBAETCA HA HEW KaK cucTeme?
M KaK B CUTyaLMMU U3MEHEHUIA B 3NUCTEMOJIOTMMN BOCCTaHaBAMBATb basaHC U
rapMOHMIO MeXAy aKagemMMyecKMM MOAXOAO0M K Mpasy, CUCTEMATUYECKUM
3HAHMEM O MpaBe W MpPaKTUYEeCKMMK HaBblkamuM B obnacTu npasa? Her
HUKaKWNX rapaHTUIA TOro, YTO 3Ta 3a4a4a BoobLle MOXKeT bbITb pelleHa.

%k %

138 Habokos, B. 06nako, 03epo, 6awHa // B. Habokos. Cobp. cou. B 4 1. T. 4. M., 1990.
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MpaBo BO MHOIOM fABAAETCA WHCTUTYTOM, CXOXMM C YHWBEPCUTETOM,
KOTOpbI ero u nopoKaaer. lpaBo TpebyeT xopowero yHWBEPCUTETA.
"Xopowwuit yHuBepcuTeT" — oamMH Mx Tesucos Magna Charta'®, — sto
YHUBEPCUTET, HE3AaBUCMMbIN OT MOJUTUYECKMX BAACTEN U 3KOHOMWYECKOTO
JaBNeHus, LOelCTBYIOWMM B LenAx CBOero nNpeaHasHayeHusa BHe
reorpaduyeckux M MNOJSIUTUYECKUX TPaHUL, U YTBEPXKAAIOWMI KUSHEHHYIO
NoTPebHOCTb NtoAEN K MO3HAHWIO, MbILWIEHUIO U B3aMMOAENCTBUIO OPYr C
Apyrom. YHuBepcuTeT obecneynmBaeT M OCHOBHblE XapaKTEPUCTUMKM MpaBa:
OHO TaKXe ano/NTUYHO, AOMUHUPYET Ha g NONUTUKON U LLesiecoobpasHOCTbIo
noboit npupoapl, YHMBEPCANbHO WU aganTUBHO K Ntobont KynbType. MMeHHO
3TW CBOWMCTBa MNO3BOAMAM 3aMagHOMy MpaBy CcTaTb, C OFOBOPKamMu,
OEVNCTBUTE/IbHO, YHMBEpPCasibHbIM M MOBAUATb ,HAa BCE CyLECcTByloLMe
npasoBble Tpaguumu. lNpaBo, gaxe passBuBadcb nocnegHve 200 net, B
OCHOBHOM, B FpaHWULAX HaLMOHaNbHbIX rOCYAapcTs, M byayun NoABepIKeHO
NONNTU3ALMK, BCE }KE COXPAHAET 3TU YepTbl.

18 n 19 Bek BbipaboTan rpaHANO3HOE BUAEHNE YHMBEPCUTETA, Kak MecTa, B
KOTOpPOM ABUXKETCA M camopeanusyeTea, cnekynatmsHbid Ayx. CornacHo
duxte, Wnetepmaxepy n Nymbenbaty, MMEHHO Tak obecneunBaeTca CBA3b
TEOPETUYECKOTO M MPaKTUYeCKOro pasyma. CAOBOM, KOTOpPOe OT AbIXaHus,
KoTopoe oT gyxa. OgHaKo nocne Bropo MupoBON BOMHbI 3TO BUAEHME CTaNo
HeouyeBUAHbIM, Bf HEM  CTanuM COMHeBaTbCA. 'Ha MECTO y4eHbIX MpuULLAn
3KCMepPTbl, KOTOPbIE,CBA3aHbI HE CTO/IBKO CO CMEKYAATUBHbIM [lyXOM, CKOJIbKO
C WHbBIMW CUCTEMAMM, TaKWUMWU KaK' BNaCTb, SKOHOMMKA WAU CUCTEMBI
ynpasaeHua. Ecin, 0 BTOpoit MUPOBOM ‘BOVHbLI YHUBEPCUTET BbICTpanBasca
BOKPYF KpUTepus «UCTMHHOCTM», TO HblHe elle U «3pdeKTUBHOCTU». «Mup
[oNKeH BbiTb 60/nee’ HafeKHBIM WM NpeacKasyembliM, Tbl AOAXKEH ObiTb
MaKCMManbHO), 3bbeKTMBEH B 3TOM MUpe», - TakKoB OOWMIA  cnoraH.
Mokasatenn 3GPEKTUBHOCTM MMEIOT AEHEXKHOe BblpaxeHue. WMeHHO B
Takoe BpemsA, C KOHUA 80-x rogos pedOpPMUPYIOTCA YHUBEPCUTETHI B
BocTouHoli EBpone, rAe o4yeHb CEPbe3HO BOCMPUHAIM HOBYIO MAEID O TOM,
YTO YHUBEPCUTET — 3TO, MPEXKAE BCEro, SKOHOMMUYECKUI CYOBEKT, U NOTOMY
OH [0MKeH 3apabaTtbiBaTb U ObITb OPUEHTUPOBAHHBIM Ha cnpoc. B camom
yHuBepcuteTe B BoctouHoit EBpone He 6bin0  nocne  coumannsama
[OCTaTOYHbIX CMA BO3ParkKaTb WJIM BHOCWUTb KOPPEKTUPOBKU B TAKOro poza
npeacTaBNeHUs U MPOLLECChI.

Takoe no/ioXeHue Bellein BedeT K cneaylowemy napadokcy: YHusepcuteT
ABNAETCA OGHUM U3 ABUraTesieit coumansHon anddepeHumaumm, B npouecce
anddepeHumaLmMm  pacteT CaMOCTOATE/NIbHOCTb W CaMOpPEery/MpoBaHue

B39 The Magna Charta Universitatum, 1988 / http://www.magna-charta.org/magna-

charta-universitatum
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npodeccun.  Mpodeccna Ke CKAOHHA NpuobpeTaTb CamoCToATENbHOE
3HauyeHue, BAUSIHUE Ha Hee YHMBEPCUTETa OKasbiBaeTca HenpambiMm. Bonee
Toro, cama npodeccua crnocobHa oOKasbiBaTb O6paTHOE BAUSAHME Ha
YHUBEPCUTET, MOAYMHAS €ro KU3Hb M AeNCTBME COOCTBEHHbLIM HyXAamM U
cobCTBEHHOM pauuoHanbHocTn. O6pas topucTa Kak npodeccnmoHana — 3To
obpa3 ycrnewHoro 4YenoBeka. YcnelwHbid YenoBek - UMeHHO npodeccrMoHan,
He yuyeHbln, He o¢unocod. Ho topuUCT MNO-NpekHeMy BbIXOAUT W3 CTEH
YHUBEPCUTETA, HOPMUCTOB NPOAOJIKAKOT FOTOBUTb MMEHHO y4YeHble, dunocodsbl.
Ho u4Tto npowusonger, ecnm yyeHole-dpunocodpbl NPeBpPaTATCA B AtoLei
npodeccmn? Kakoro poaa topmcTbl BO3HUKHYT B 3TOM C/lyvae?

Mpodeccna nopoxkaaer Mud o «nepeydymBaHuu». OH pacnpocTpaHeH
CerofiHA NMoOBCEMECTHOrO: BbINYCKHUKOB OPUANYECKNX GaKyNbTETOB HYXKHO
nepeyymMBatb WM [Oy4YMBaTb MNpU WX NOCTYO/NeHUMM Ha paboty. Tak
YyTBEpKAaloT topuctbl-npodeccroHansl. Y Y. Kaxaore M3 HMX ecTb 6onbLioi
CNUCOK  YMPEeKoB YHUBEPCUTETCKOMY =~ npenofaBaTeflo  MAWM  AeKaHy
topugmyeckoro ¢akynbteta. bonee .toro, 60/NbWKMHETBO K/ACCUYECKUX
topugmyeckux npodeccnin TpebyeTr TakkKe B 4AOMNoNHEHUE K, AUNAOMY O
Bbicliem  topuandeckom (06pasoBaHMM | MPOXOXAEHUA  CAeunanbHOro
NpodeccMoHaNbHOrO 3K3ameHa)\ nepes KOMUCCUEN, COCTOSALLEN YXKe He U3
npodeccopos 1 AOLEHTOB, HO U3 FOCYAAPCTBEHHbIX MMHOBHUKOB U HOPUCTOB-
npodeccnoHanosd Tak Kak MMeHHod NepeyymsatoT topuctoB? Yemy
nepeyunsatotr? “Kio nepeyuymsaeT? OTyyaloT /W BbINYCKHWMKOB  OT
CaMOyBEPEHHOCTM W HTEOPETUUECKOro, 'B3riaga Ha KM3Hb? OTyyaloT oT
MCNONb30BaHUA h.CXeM,  pa3fdaBiuBalolWMXx denoBeka? OTyyaloT  OT
06bEKTUBNPOBAHHOIO), 3HAHUA, 1 onpeaenieHns cebsa camoro Kak Hocutens
nocnegHuX, UCTMH W HOpM?  UnnM npocto o6y4aloT MNPOCTbIM CXeMam,
ynpouatoT Reaxoabl? COOOLLAOT TEXHUYECKME HaBblkM? O3HayaeT au 370, B
nocnegHem Ccay4ae, 4YTO YHMBEPCUTET TepsaeT CBOE BAMSAHME, [axKe
KOCBEHHOE, Ha Npodectunto? YTo yHMBEPCUTET Nan nog, guKTaTom npodeccmm
n obwectBeHHOro crnpoca? Uaum ke, yto npodeccusa nocbiNaeT CUrHabI
YHUBEPCUTETY O TOM, YTO OH HaXoauUTCA B ONaCHOM, KOPU3UCHOM MNOJI0XKEHUN,
M 4TO UCTUHHOe TpeboBaHMe npodeccuun, obpalleHHoe K YHUBEPCUTETY, — He
CTAaHOBUTCA NpUAaTKomM, a u3obpeTaTb HoOBble ¢GOPMbl BO3AENCTBUA MU
B3aumogenctens ¢ npodeccuen? B cBoen KpUTUKE AUCUUNIANMHAPHDIX
neperopoaok B yHuBepcuteTe Xangerrep, K. [leppuaa v Ap. He yKasbiBaloT
/M Ha Te Warun, KotTopble A0/KEH NpeanpuHMMaTh YHUBEPCUTET NS CaMoW
BO3MOXHOCTM MMETb KaKoe-TO 3HayeHWe B MUpPe BCE Bbille PacTyWmx
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npodeccmoHannsaumm
Celyac cyliecTByeT OnpefenieHHbl 3a30p MeX4y BPEMEHEM OKOHYaHWA
yHMBEpCcMTETa M BpPEMEeHeM  Hayasna  Kapbepbl.  YHUBEPCUTETDI
NOATANIKMBAIOTCA K MOZENN BbIMYCKHUKA, KOTOPbIV XOPOLWO MOAroTOBAEH K
paboTe n cnocobeH BbINOMHATL €e cpasy Moc/ie NoJyyYeHus Aunaoma. ITo
BbI3blBAET [AB/EHWE HA COoAeprkaHMe 06pa3oBaTeNibHbIX MPOrpamm, Mx
CTPYKTYpPy. BbICOKOpa3BMTble CTpaHbl CTA/NKMBAIOTCA C  MNapafLoKCOM:
6e3paboTHbIX 6onblwe cpean 06pas3oBaHHbIX nAeN. LONXKHbI m
YHUBEPCUTETbI MOAYMHATLCA 3TUM 0OCTOATENLCTBAM, TOTOBUTL K MPAKTUKE U
KOHKPETHOM y3KOW, HanpaBNeHHOM Kapbepe CBOUX BbIMYCKHWKOB? B 3ToM nn
pONb YHUBEPCUTETOB? YHUBEPCUTETbI HUKOTAALHE rOTOBUAW BbIMYCKHUKOB
KaK pabOTHMKOB, COOTBETCTBYIOLLMX KOHKPETHOW paboTe, Aaske ecin pedyb
naeT o Ngax Takon npodeccun, Kak topucT.. YHMBEPCUTETbI, CKOpee,
0b6ecneymBaloT WMPOKOE YMCTBEHHOE W fiMyHoe Pa3BuUTME, YTO NO3BOASAET
BbIMYCKHUKAM KWUTb B MWPE, KOTOPbIM MNOCTOAHHO MEHsieTcs U Tpebyer
WHHOBauMin © agantaumu. OfHaKo ), YHUMBEpcMTET peluaeT  3agaudy
onpeaeneHna npopeccMoHaNbHblX KOMMNETEHUMI OPUCTa, YTO OTparkaeTcs
Ha y4yebHOM NnaHe U Ha coaepKaHUMKYPCOB.

YHuBepcuteT aAsadetcan asuratefiem guddepeHumaumm obwectsa, ero
YCNOXHEHUA, WUCTOUHUKOM TyMaHW3aWMM M MOCTaHOBKU W MoAdepXaHusaA
npob6aemHbIX BOMPOEOB W WX pelleHns. Ho npouecc audbdepeHumaumm
dOKyCcUPYET Yenoseka Ha MpodeceuoHanbHbiX GYHKLMAX, @ 3aTEM — Ha Y3KO-
npodecenoHanbHbIXyHanpumep, AeckpunTopbl MUHUCTEPCTBA NPOCBELLEHNA
N HayKu SinTBbl, onucbiBatoLle, TpeboBaHMA K NOATOTOBKE K HOpPUAMYECKOM
npodpeccnn’™,  BbLICTPOGHbI B COOTBETCTBME C BUAEHMEM  CyLLECTBA
YHUBEPCUTETCKOFO o06pasosBaHna [ymbonbAarta, 4TO npeanonaraer, 4To
nporpamma MoAroTeBKMU OpUCTa A0J/IKHA obecneunBaTb UHTENNEKTYya/IbHOE
pa3BuMTME BbINYCKHUKA, coO0b6LWATb emMy [OeMOKpaTUYecKne LLeHHOCTH,
rpa4aHCKylo Mo3uuUMio M rNobanbHY0 OTBETCTBEHHOCTb. Bmecte ¢ Tem,
OECKPUNTOPbl YMaNyMBatoT O TOM, Kak 06beguHUTb BCe 3T pa3HoObpasHbie
KOMMEeTeHUMM, Heobxogumble [ANA OPUCTa, CPeau KOTOPbIX He TOJ/bKO
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[Leppuaa XK. YHusepcuTeT rnazamum ero nutomues. / OTeyecteeHble 3annckn Ne 6

2003; Xangerrep M. CamoyTBepsKaeHMe HeMeLKoro yHusepcuTerta // Xailaerrep M.
PaboTbl 1 pa3mbliuieHns pasHbix aet. M., 1993.Xapt I'.J1.A. MoHaTne npasa / MNep. ¢
aHrn.; nog obuw. pea. E.B. AboHacmHa u C.B. Mouceesa. CMN6.: U3g-so C.-MeTepb. yH-
Ta, 2007.; Xapt IJ1.A. MoHAaTre npasa / MNep. c aHrn.; nog obul. pea. E.B. ApoHacuHa
n C.B. Mowuceesa. CN6.: U3a-8o C.-MeTepb. yH-Ta, 2007.

1 Study fields’ descriptors. 2017 / CENTRE FOR QUALITY ASSESSMENT IN HIGHER
EDUCATION /  http://www.skvc.lt/default/en/quality-assurance/study-program-
descriptions
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npodeccroHanbHble, HO U TPa*KAAHCKME, U JIMYHOCTHblE, KAaK obecneymnTb
B3aMMOLENCTBME W COYETAEMOCTb MeXay coboW 3TUX  PasMYHbIX
KomneTeHuMn. M nogobHoe ymosyYaHWe co34aeT CUTyaumio, B KOTOPOW
YHUBEPCUTETbI BbIHYKAEHbI MOAYMHATLCA TpeboBaHUAM npodeccun. NMotomy
yTo «6bITb NPOdeccMoHanom», shpGeKTUBHbLIM U yCMelWHbIM, — 3TO NOHATHasA
uenb M ycraHoBka. Cnegys nogobHOM /IOTMKE, HOPUCT B MEPBYIO o4vepespb
JOMKeH 06134aTb TaKMMM  HaBblKamMM, KaK CNOCOOHOCTb K peLueHuto
npaBoBbiXx Npobnem, BAageHWe MNPaBOBbIM  AHA/IM30M,  BK/KOYaA
TEopeTMyecKkMe UCCAefoBaHMA, KOMMYHUKATUBHbIMM  CMOCOBHOCTAMM,
BK/IOYAs  KOHCY/IbTAUMOHHblE  HaBblKM, BeAEHME NEeperoBopos w
BbICTYMN/IEHWIA B cyAe, BNafeHME CUCTEMAMM MNAHUPOBAHMA U MOBbIWEHMUA
3pdpeKTMBHOCTU cBoeirt paboTbl M paboTbl C OAbMW, MOHUMAHUE WU
paspelleHMe  3TUYeckux  aunemm. ITo 4 TpeboBaHMA  npodeccuu,
KOMMNEeTeHUMM, KOoTopble onpepensaioTcs npopeccmeinn. Ho Kakas ponb B
onpeaeneHnn CcyLlecTsa HpPUCTa NPUHALIENKNUT CaMUM YHUBEPCUTETAM?
Hackonbko OHM CcnocobHbl NoadeprmeaTb NPOFPAMMy He  TOJIbKO
npodeccnmoHanbHOro  0byyeHus, “HO WM NpOrpamMmy, COXpPaHeHus
Yye0BEYECKOro nsmepeHus npodeccmm? Mpn ObpaLeHNN K FPaKAaHCKUM U
JIMYHOCTHBbIM  HaBblKam  A3bIK WAECKPUNTOPOB CTaHOBUTCA Bce 6Hosee
HEBHATHbBIM UM abCTPaKTHbIM. 10 EyliecTBy, . KOHEYHO, HE YUHOBHMUKMU
MuHWCTEpPCTBa BUHOBATLI B TAKOM NOI0XKEHMW Aen. ITo obLLee COCTOAHME.

CoBpeMeHHbIli YHUBEPCUTET, BKAtOYAA U yHUBepcnTeT B BocTtouHon EBpone,
HaxoAuTcA B CUTYaLUMU; KORAS-CANLLIKOM @4YEBUAHBIM OKa3blBAaeTCA AaBNEHUE
anddepeHLUMpPOBaHHOrO. O6LLECTBa:, 3aHMMaTbCcA npodeccren  MOXKHO
TEXHUYECKM, YCBOMBHYACTO hHE OYEHb C/IOXKHble TexHWKU. OTcTauBaHue
WHAMBMAYANbHOCTM B TaKOM MNepcrnekTuBe, Korga npodeccus CcTaHOBUTCA
MEXaHUCTUYHOKM 1 ¢OopMaNbHOM, — 3TO OTCTaMBaHME CBOero cBob6oAHOro
BPpEMEHM, KoTopoe ABAAETCA HaMHOro 6onee LUEHHbIM, Yem Bpems
nocesweHHoe npodeccun. Cama npodeccua npeTepneBaeT OrpPOMHbIe
N3MEeHEHWA, CBA3aHHbIE C POCTOM NMOTPEBHOCTU B rapaHTUAX 418 NOJIOXKEHUA
yenoBeKa Npopeccum Ha pbiHKEe 3aHATOCTM U OAHOBPEMEHHOIO NMOHUMKEHMUSA
YPOBHA OTBETCTBEHHOCTU NpodeccMoHana, KOTopblM 4acTo AOeNCTBYET B
oyeHb Yy3KoM o6sacTM, B TEeHM Kophopauuu, nepesasas el CBOKO
OTBETCTBEHHHOCTb.

MpaBoBble WKO/bl HE BMNOAHE HAaXO4AT OTBETbl Ha BOMPOCHI OTHOCWUTE/bHO
TOTO, Kak UM ciegyeT 6biTb, U B [y6anHCKUX Kputepuax.' LLKonbl npasa
rOTOBAT /OAEN KO MHOMEecTBy lOpuAMYECcKUx npodeccuin, U ewe — gaa
camux cebs B KayecTBe npenogasarteneil. YacTto BO3HMKaET pacxorKaeHue B

2 Qualifications Framework of the European Higher Education Area, 2017
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NPEeCcTUXHOCTU Tpyda OPUCTa NPaKTUKA U y4eHoro, NPenoaatowero npaso.
HekoTopble nporpammbl onpeaenstoTca U Pa3BMBatOTCA NOTOMY MMEHHO KaK
npodeccMoHanbHble, a He akagemunyeckne, nogobHo MBA. Ho Takoro poaa
nporpammbl TPaHCPOPMUPYIOT KOHLEMNUUIO YHUBepcuTeTa. HyxkpaeTtca nu
IOPUCT B HE-IOpUAMYECKUX AMcUMNANHAX? KaKkoro poga nporpamma rotoBuT
OeNcTBUTeNbHO  Xopollero topucta? KaK  cooTHocATCA  nmporpamma
NoAroTOBKWU OpPUCTa M NpaKTMKa? KTo onpegenseT cofeprkaHue yyebHbIx
nporpamm?  OKasblBaeT AU  [aB/IEHME Ha codep’kaHue  CTYOeHT,
BbICTYNaLWMIA Kak notpebutens? Nnm Takoe BAMAHME OKa3biBAOT GUPMbI,
ABnsaoWwmecs pabortogatenammn? MmeeT M 3HauYeHWE YyyeHas CTeneHb B
obnactu npasa? Kakne obnactn Hy»KAAOTCA yyeHbIX? Takoro poga Bonpochl
NPUXOAUTCS PELLATb KaXKA0M HPUANYECKOM LWKOoE.

OnpepgenseTr NN cerogHs YHUBEpPCUTET TMOBECTKY AHA NPW COCTaB/eHUU
y4ebHbix nporpamm? CnocobHbl M _LUKOAbI “MPOBOAUTL afAeKBaTHYIO
3Kcneptusy oTHocuTenbHo npeameta’ 0bydeHna? HaEEKONbKO OTAeNbHble
YacTU NPOrpamMMbl SBAAKOTCA OPraHUYECKOM YacTbto Lesor mporpammbl? Kak
y4ebHble nporpammbl OpUanHecknx ¢aryNbTefoB BAMAIOT Ha npodeccuio
topucta? BbipabaTbiBaeT U MOXeT 1 BbipaboTaTh yHMBepcUTeT 06pas cBoero
BbIMYCKHWMKA M NpodeccmoHana? 3ToyTe BOMNPOChl, KOTOPbIe AO/IKHbI CTOATb
nepeg, Kaxabim lopugmyeckum Gaky1bTeToOM.

Mpob6nema OTHOWEHUA MexKAY NPOPECCMOHANBHBIM U TPAKAAHCKUM WU
FYMaHUTApPHbIM KOMROHEHTaMM B 0OpasoBaHMM HOCUMT ropasgo bHonee
ApamaTudHbIA, XapaKkTep, — MOCKOAbKY. \HaK/1aAblBaeTCA Ha  CUTyaluio
pacxeAeHMA MeXay npakTvkon, npodeccueit n Haykoh. ObpasosaHue,
npefocTaBasollee FPayKAAHCKME HaBblKM, OO0/KHO OblTb CBA3AHO C
rpa*kKaaHCKUMKM NpaKTUKaMK, K NPUMepPY, Kak 3Toro TpebyloT AecKpunTopbl.
Ho yHMBepcUTETEKMI NoaXos, - 60/1ee KOCMOMOANTUYHBIN, YEM FPAXKAAHCKUA,
KOTOPbIA OpPUEHTUPOBAH Ha HaUMOHaNbHOE rpaxKAaHcTBO, M elwe bHonee
KOCMOMOJ/IMTUYHbIN, YeM MOAUTUYECKUIM noaxos. B npase u yHuBepcutete
rpaxgaHe HaxoOsaT BEPHbIA M HaZeXHbl MCTOYHUK UOEN O CBOWMX NpaBax,
cTaTyce M nputAsaHuAx B nybaunyHoi cepe. Ho oHM 3TO MOryT ycnewHo
Aenatb, MOKa YHUBEPCUTET HaxoauTCcA B rpa*KAaHCKO-NpaBoOBbIX
OTHOLUEHUAX HEMOCPEeACTBEHHO, OT CBOEr0 MMEHW, CO CBOMM WMHTEPECOM.
Torpa ntogn B npaBe Haxo4AT OTBETbl Ha BOMPOCHI: KTO TebsA 3aWMTWUT B
cnydyae Heobxogumoctn? K Kakmm npasBunam cnepyet obpawaTbes?
HazeXHo N1 nNpaBo Kak MHCTPYMEHT 3alUMTbl MOEro nNputasaHma? Kak mHe
cneayet 3awmilatbea? Kak yperynnposatb KoHAMKTLI? Ha nogobHoro poaa
BONPOCblI CNeayloT HeyAOB/AEeTBOPUTENIbHbIE OTBETbl, €CAM MPaBO He
npeacTaBnseT aBTOHOMHOM CUCTEMbI, €C/IM YHUBepcUTeT He obnagaet
OOJIKHOM cTeneHbto cBoboApbl.
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MoTomy, [AECKpUMNTOpPbl, OMUCbIBAlOWME KOMMETeHuMn, coobuaemble
IopMANYECKMM 06pasoBaHMEM, He OTBEYAlOT Ha BCE BOMPOChI, KOTOpble
BCTAlOT nepes  HPUAMYECKMMU  LWIKOJAAMM; MNOMMMO  HOPMATMBHOM
33ZlaHHOCTM OECKPUNTOPOB, OPUANYECKME LWKO/bI HAXOAATCA B CUTyauuu
M3MEHEHUA BHYTPU HOPUCMIPYOEHUMM KaK CUCTEMbI, KOTOpble HOCAT
rnobanbHbIM XapakTep U BecbMa r1yboku. [lotomy 4YtOo M npodeccus,
OKa3blBaAd [aB/NeHME HA YHUBEPCUTET, M NMLWAACL €ero 3aluTbl, cama
noABepraeTca MHTEPBEHLMM CO CTOPOHbI Apyrux cuctem. K npumepy, CtmeeH
Xapnep 3ameyaeT, 4TO topuandeckne dakynbtetl B CLUA Bcerga
OpPMEHTUPOBANN CTYAEHTOB Ha TO, YTO MPU3BAHME OPUCTOB — 3TO Haubonee
KayecTBeHHOe npeacrtaBaeHne WHTepecoB kavenTta.'” C 80-x ropos 20-ro
BEKA 3TOT NOAXO4 MEHAETCA - OnpeaenArwmMm NHOMKATOPOM KadecTBa gnd
OPUONYECKUX GUPM M OPUCTOB CTAaHOBUTCA O0X04, MaKcumusaums
NpubbIAK.  YcnewHbl IOPUCT — 3TO He NPOCTO. TONKOBbLIA CMeLManaunuct, Ho
IOPUCT MMEHHO € HaMboblWMM rOHOPaPOM. Kpome Tero, camu Kopnopauuu
npuobpertatdT B 3TO BPeMs OrpOMHOE 3HauyeHue. OHW), OPUEHTUPYIOTCA B
CBOEN KaApoBOM MOMUTUKE Ha «aydliMe YHUBEPCUTETbI», «AydllmX
BbIMYCKHMKOB». W Kopnopauuu HyKAAOTCALB HaLEeXKHbIX MHOMKATOPAX,
NO3BONAIOWMX ONPELEeNUTb  KadecTBO 3TMX. CaMblX YHUBEPCUTETOB M UX
BbIMYCKHMKOB. Tak NOABAAIOTCA MHOFOUMUC/IEHHbBIENPENTUHTU. CaMn PEUTUHTU
COT/IaCHO TOPXKECIBylOLLEMY HbIHE MoAXe4y TaKKe pa3fenaloTca  Ha
«NOCPEeACTBEHHbLIEN U «HaWNy4YLIMEN UdkHaaEXHbIEY. TaK, Aaxke npodeccus
CTAaHOBUTCA MeHEE) CaMOAOCTaTOMHON, MeHee OpPMEHTUPOBAHHOM Ha
COOCTBEHHYH0, HOPMATUBHOCTb, MpeBpalllaeTcd B QYHKUMIO, YEM OKasblBaeT
ewe 6onbliee maBneEHWE Ha YHUBEPCUTET, KOTOPbIA BCe MeHee
camocToaTeNneH B NOAUTUKE MOAroTOBKWU topuctoB. Mpodeccma dopmupyet
3aKa3, OPUEHTUPYACb HA KPUTEPUN,SKOHOMNYECKOTO yCnexa, U YHUBEPCUTETbI
CnpawmnBatoT YhlopuctoB-NnpodpeccnoHanos: Kak Ham Bac rotoBuTb, Kak U
yemy oby4yatb? YHUBEpPEUTET TepAeT Bepy B TO, YTO OH MOXKET pPa3BMBaTb
COLUMANBbHO-3HAYMMYIO  MPOrpamMmy U CaMOCTOATENIbHO  OnpeaenaTb
cogepXaHue yyebHoro nnaHa. byayunm npeacTtaBNeHHOM KaK 3/1eMeHT
3KOHOMMKM, npodeccma cooblaeTr M YHUMBEPCUTETY ISKOHOMMUYECKUN
XapaKTep. YHMBEPCUTET CTAHOBUTCS NPeanpPUHUMATENbCKON CTPYKTYPOM. ITO
rnobanbHaas TeHAeHUMs. W parke Hayka BbICTpaMBaeTcs MO JIOTUMKe
npeanpUHUMaTENIbCKOM  CTPYKTYpPbl, BBOAA MWHAMKATOPbI, MOKasaTenn wu
HOpMaTUBbl, MNOJO6HbIE Tem, KOTOpble CYLLEeCTBYOT Ha MNpPOU3BOACTBE.
flBnAeTcA NM HayKa TeM He3aMHTepPecoBaHHbIM WCKAHMEM WCTUHbI B
OVCKyTupylowem coobuiectee, o yem nucan Lneriepmaxep? Hapsay ¢
dyHOAMEHTANbHON  HAyKOM  CerogHs  CyWecTBYOT  AOMMUHMpYlOWme
npuKnagHble WUccNeloBaHWA, OCHOBaHHble Ha TexHUKe 6osee, Yyem Ha

s Harper S. The Lawyer Bubble. A profession in Crises. — NY, Basic Books, 2013. C. 8.
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nccnefoBaTeIbCKOM TBOPYECKOM Hadvane. Mup CTPYKTYPUPOBAH NO 3aKOHam
Hay4YHOM pPaLMOHaNbHOCTU, N B TaKOM MMUPE HayKa YacTblo NpeBpaLlaeTca B
OAHY M3 @YHKUMA COUMaNbHOM CUCTEMbI, TEepsieT CBOE aBTOHOMHOE W
KPUTUUYECKOE Hayaso M MpeBpalLaeTcs B WHCTPYMEHT peanus3auuu He
COBCTBEHHbIX Uenel. Takoro poga U3MEHEHUA MPOUCXOAAT B KaKgoh u3
couManbHbIX MOACUCTEM.

* % %

3a nocneaHue 20 neT yncno opuamyecknx Gpakynbtetos B BoctouHoit EBpone
BO3POC/AO B HECKONbKO pa3. B benapycn — B 5 pas. CerogHa 10 Bbicwmnx
y4ebHbIX 3aBefieHnIt B benapycu rotoBAT OPUETOB. 3TO NO CpaBHeHMUto c 1
yHusepcutetom 300 net Hasag B KomMMyHucTudeckohr BCCP. Yucno

¥ 310 06WMe MUPOBbIE

CTYAEHTOB-IOPUCTOB Ke YBENUYMUNOCH eude bosbLie.
TeHAeHUMN. Ho yHMBepCuTeTbl He MOTYT PacTM TaK BbICTPO, B3PbIBHOW pOCT
MX 4MCNa O3HAYaeT MOTEPH KayecTBa, M OPUEHTALMIO HQ MOHUMKEHHbIE
CTaHAapTbl 06ydYeHMA. Yncno KBaNMOUUUMPOBAHHLIX NpenodaBaTteneli He
MOXKET YBeNNUYNTbCA B NoA0BHbIXiMacWwTabax 3a cTo/lb Masoe Bpems. Takoro
pofa YyHMBEpCUTETbI He MOMYT OKasaTb MOMNOKUTENbHOE B/AMAHME Ha
IOPUAMYECKYIO MPaKIMKY, a TaKKe Ha COWua/bHbIE, OTHOWEHWUA, OHU He
Npo13BogAT HOBBIE MOAEe/IM 06LEeCTBa;{ HE MOIYT, 6bITb OHW U UCTOYHMKOM
BANATENbHOM AOKTPUHbI. OHWM He 006MaLAOT AO0/IKHBIM AaBTOPUTETOM JarKe
ONA  CTYOEHTOB, KOTOPbLIE "BayHWX y4aTcsA. Bbi3BaHbl OHU K MKU3HM
3KOHOMMUYECKVMWU , MPUYUHAMM, CAPOCOM, Ha  KOTOpbld  Obll  AaH
NosoXUTEeNbHbIM  OTBeT. [loaTomy HeusbexHbim sBasetca  Aedbuunt
KOopropaTMBHOro npeActaBneHua, o npodeccun, a TaKKe pasmbiBaHME
npeacrasneHun, o6 yHMBEpcMTETE, KOTOpPbIM Obln U OCTAaeTcs He CTO/IbKO
coobuiectBOM dunocodosB, CKONbKO  KommoaunduKkatopom.  Takxke
N3MEeHAITCA U Lenn ‘0byyeHna n cama ¢umnocodpma obpasosaHuA. Koraa
YHUBEPCUTETOM 3aAB/AETCA TE3UC O TOM, YTO «Mbl HE 3HAaeM, KeM Bbl ByaeTe
B Bawel npodeccnoHanbHOM KMU3HUY, peub UAET He TONbKO O POCTe ymcia
npodeccuin M ycMneHuuM HeonpeneneHHoCTM B CBA3M C HapacTaHMem
CKOPOCTM COUMA/IbHbIX M3MEHEHUIM; HO 3TO elle M OAWH W3 MOoKasaTenen
OTKa3a yHMBEPCUTETA OT POV U 3HAYEHUS FeHepaTopa Ky/bTypbl U 06LMX
CTaHAAPTOB — OH MepecTaeT onpeaenATb NPaBWa KM3HW 06LECTBa, KaK B
Lenom, Tak U B OTAE/IbHbIX CerMeHTax. JTa MOZEe/Ib OYeHb Aasieka OT ToW
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obnactam n r. MMUHCKYy. / http://www.belstat.gov.by/ofitsialnaya-

statistika/solialnaya-sfera/obrazovanie/godovye-dannye_5/uchrezhdeniya-vysshego-
obrazovaniya-po-oblastyam-i-g-minsku/



140

dopmynbl, KOTOpas OYeHb BEPHO OTODOPaXKaeT CyTb YHUBEPCUTETCKOro
0b6pasoBaHMe: KaK To, YTO OCTaeTcs, Koraa Bce, yemy obyyanu, 3abbiBaeTcs.
Takoro poaa yHuWBEPCUTET CTPEMUTCA 0by4YaTb afirOpUTMam, yNpoLLeHHOMY
npeacTaBneHnto 0 npodeccum U coumanbHbix npoueccax. Ckopee BCero, cam
YHUBEPCUTET CTAHOBMUTCA W36LITOYHbIM A1A Npodeccunm W pbiHKa, W
CYLLECTBYET CKOpEE MO MHEPLUN, HEXKENN B CUTY HEOBXOAMMOCTH.

Motomy Ha noBecTKe AHA B BocToyHoM EBpone ocTaeTcs, NoXKanayi, cambli
rNaBHbIX BOMPOC O MECTe YHMBEpPCUTETA B COUMANbHOM cucteme, M 06
YHUBEPCUMTETE KaK COUMANbHOM Moacucteme, a TaKXe O npuHLMMax
akagemmyeckoi csoboabl U aBTOHOMMUU. YHMUBEPCUTET B3aMMOAENCTBYET C
MUPOM 1 0b61aaeT TaKow

BO3MOXHOCTbIO  B3aMMOAEWCTBUA, NOCKOABKY ~OKpyXeH orpagon wus
NPUHUMNOB aKagemuyeckol csobodbl M aBTOHOMMW. Ho 4TO Tam, 3a 3TOW
orpagoin? KakoBa cerofiHs YHUBEPCUTETCKas »M3Hb?, OHa B camom aesne
cnocobHa oKa3blBaTb BO3AeNCTBME HA It0Ael U CTPYKTYPBbI, Haxodsalwmecs BO
BHe? KakoBO c€noBo YyHuBepcuteta? wllosnuus yHusepcuTeTa? Orpaga
npuUHUKMNOB cBob60Abl U aBTOHOMWUU - Hanbosiee NoANTU3NpoBaHKan obiacTb,
nNpUHMUMaoLLan Ha ceba HanboAabllee HanpsXeHne. dPPeKT BO3HUKHOBEHMA
nogobHon orpagbl Bcerda MMEET ABOWCTBEHHOE)3HaueHue: BHYTPU 3TOW
orpaZibl OKa3blBaeTCA NBO3MOMKHBIM pPA3BUTME HaYa/sl HEKoero HOBOro
obllectBa, HO BHE 3TOM OFpadbl MUP TaKXKe MEeHAeTcA Ha COBCTBEHHbIX
Hayanax, He TO/IbKONIOTOMY, YTO TOFO\TpebyeT 3Ta orpaja, CyLLecTsyeT U
apyrve akTopbl, HE. cBA3aHHble, C CyliecTBOBaHMEM yHuBepcuteta. U
npougccbl No obe EropoHbl, orpagbl He 06A3aTeNbHO CUHXPOHM3UPOBAHDI.
MoToMy. YHMBEPCUTET. MOXKET MOoABEpPraTbCd MHTEPNpPeTaLMmM CO CTOPOHbI
BHELUHEro Mupa, a MOMKET\3aMbIKaTbCA B COBCTBEHHbIX NYTAX U NPOrpammax,
a TaKKe MOMKET BbITb He BMOJIHE BHUMATENbHbIM M YYTKMM MO OTHOLLEHWNIO KO
BHELLHEeMY MUPY.

B 31Ot 06nacTM B3aMMOAEWCTBMA BO3HWMKAET HECKONAbKO npobnem.
Tpebyowux NPUCTaNbHOrO BHUMaHMA. OpfHa M3 HUX — 3TO MOJIONKEHUE
UNEHOB  aKagZeMMYecKol KopropauuMuM W IOPUCTOB  Kak  rparkaaH
onpeaeneHHoro rocyfapctsa M OAHOBPEMEHHO KaK 4/eHOB aBTOHOMHOM
YHUBEPCUTETCKOM  KOpnopauuuM U npeacrasuteneit npodeccum, 4YTo
onpeaenseT WX OAHOBPEMEHHoe npebblBaHMe B TPYAHO COrnacyembix
CUTyauMsaX -  TPaXKOAHCKOTO  MapTUKYAApM3Ma,  NpodeccUoHaNbHOM
cneumanmnsaumMm M akageMmMyeckoro YHUMBEpPCasiM3ma, M KOCMOMOJUTU3MA.
YHMBepCUTETbl A0MXKHbI BbITb YYBCTBUTENbHbI K KaXaon U3 3Tux obnacrei,
He CHMMan HanpPAXXeHHOCTU MeXKAy HUMW. BTopas - 3To ogHOBpemeHHoe
CYLWL,eCTBOBaHME YHMBEPCUTETA KaK reHepatopa rnobanbHOM NpPaBOBOM
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KyNbTypbl M YHMBEPCA/bHbIX LEHHOCTEM, topuaudeckoi npodeccun,
HanpaB/eHHON Ha onpegeneHHble NPodeccMoHasnbHble, TOJ/IbKO €M
npucywiMe UenM, — M BO3MOMHOCTb MNpeBpalleHMs W  akagemun, wu
topuanYecKkon npopeccnn B KOMMOAMGDUKATOPOB 3HAHUA U KYbTYpbI, UK, K
NPMMepPyY, areHTOB MOJIMTUKM CEKblopU3auMM - BCErga BTOPWUYHBLIX M
NoAUYMHEHHbIX noTpebHoCcTAM 6onee YHUBEPCA/IbHbIX MPUHLMMOB BbIroAbl U
NPUBbLINN MAN KOHTPOAA U YBEPEHHOCTH.

FeHepaTop rnobanbHOM KyAbTypbl M YHUBEPCANbHbIX LLEHHOCTEN NPON3BOAUT
COUMaANbHYIO  CTpaTUPUKALUMIO M BbINOAHAET poab  GPOHTMpa —
NpoABMraloWero Alogein Ha HoBble NO3ULMM, NPEeAOCTaBAAA UM OCHOBaHUA
ANA OeNCTBMA - MOMELLAeT MX B HOBOE MECTO W HagenseT onpegesieHHOM
HOPMaTMBHOCTbIO. KommoandurKatop ke yTpaumBaeT PyHKUMIO GPOHTUPA,
OH nepedaet pPosib GPOHTUPOB KAKUM-TO MHbBIM MHCTUTYTAM, MOCKO/bKY
CTAHOBMTCA OAHON N3 GYHKLUMI ApYroi NoACUCTEMBI:, MOUTUKMN, SIKOHOMMUKMY,
pennrnu, ngeonormm. KommoanduKkarop He MOXKeT NPeTeHA0BaTb Ha PO/b
reHepatopa Ky/lbTypbl, OH YyTPa4MBAET COHBCTBEHHOE MECTO,U MOo3ULMIo, — B
NIy4lIemM c/lyyae OH MOMKeT 6bITb 0A4HUM 13 GakTOpPOB HOBOWM Ky/NbTypbl, A0
3TOro BPEMEHW HeBUAAHHOWM. MYHMBEPCUTET M MNPABO MOTYT TepATb CBOE
CaMOCTOATE/IbHOE 3HayeHue 'B) 3TOM, ciyyae. Mlpodeccus MOXKeT TepATb
OCHOBaHWA M OPUEHTUPDI.

He 3a Bce cOUManbHbIE ) NPOLECEHI YHUBEPCUTET WAM NPaBO HecyT
OTBETCTBEHHOCTb. FlPaBo MHOrAa He ‘CNPaB/feTcA C BbiI30BaMM, HE MOXET
pa3pewuts ROHOANKT. UAW APOoBAemy, \HE MOXKET NPeasoXUTb NAAM
abdeRTUBHYIO CUCTEMY paspeLleHUs UXIKOHGANKTOB naun npobaem. Uctopus
rPa’KAAHCKMX BOMH =) CBWAETE/IbCTBO TOrO, 4YTO MpPaBO He sBAseTCcA
YHMBEPCAbHBIM UHCTPYMEHTOM PaspelleHns KOHGIMKTOB, OHO OTCTyMNaeT B
HEKOTOPbIX CAYYaAX WAM OHO MOXKET OblTb HEeroAHblM WMHCTPYMEHTOM Npwu
HeKoTopbIX 06CcTOATENLCTBAX. MHOrAa 3TM KOHOAMKTbI HEMPUMUPUMbIE, K
npyMmepy, Korga /oAU HauMHaloT pa3roBapmueaTb APYr C APYrOM Ha PasHbIX
A3bIKaX, WM Yy HUX pajuKanbHO pasHblii 06pa3 byayuwero wnu BApYr
obpywmrBaeTcA BCA CUCTEMA LEHHOCTEM, MOCKOJIbKY MWCYe3aloT Bce
NPeanocblIKU U YCOBUA WX AEUCTBUTENIbHOCTU. OUeBUAHO, YTO MOMKHO
NpeacTaBUTbL CUCTEMY, B KOTOPOW PeryIMpoBaHMe OTHOLLEHWI NepeaaeTcs oT
npaBa WHOM cucTeme — MOAUTMYECKOM  LenecoobpasHoCTU  Uan
3KOHOMMYECKOMY ycnexy, wau ewe 6onee cneuuanbHbiM CUCTEMAM
6e30MacHOCTY, YBEPEHHOCTM W KOHTPO/A. BO3MOMKHbIM ABAAETCA U
rpaxkgaHckoe obuwectso 6e3 npaBoBoOM KyabTypbl. [lpaBo ABaAeTca
3/1IeMeHTOM ONpeAeneHHON KyabTypbl, MPOU3BOAUT MMEHHO Ky/bTypy, He
TEXHWKY WM CBOZ, NPaBWA, - U NOTOMY OHO He AelCTBYeT BHe HEOBXOAMMOro
KOHTEeKCTa M npeanocbuiok. Jltobble npaBoBble pedopmbl UAM HOBALMK
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TPebyloT TaKKe W3MEHEeHWs npeaycnoBun Ana Toro, 4tobbl ObiTb
yChewHbIMU. YHUBEPCUTETY NOTOMY TpebyeTcA NpuU3HaHME TOro, UTO MeXay
HUM W TPaXKOAHCKOM KyNbTypor, MeXy HMM W npodeccuert cywecrtsyet
pa3sHWULA, U YTO 3Ty PasHULY HET CMbICNA HMBENIMPOBATb, OHA 3a/10T TOTO, YTO
rPaXOaHCKOM MAW HALMOHANbHOW KyNbType, a TakKe Nnpodeccunm MOXKHO
byzeT npuaaBaTb NPABOBOMN XapaKTep, N0bYI0 rpaxgaHCKY0 UAK NPaBOBYLO
KYAbTYpY MOXHO LMBMAM30BaTb. WM 3TO o03HavaeT, 4TO0 obecneyeHue
YHUBEPCUTETOM  KTPaMOAHCKMUX  KOMMETEHUMU» U Jaxe  y3KO-
npodeccroHanbHbIX KOMMETEHLMIA HE MOXKET MMETb NPAMOW XapaKTep.

A xoTen 6bl 34eCb OTCTYNUTb HECKO/IbKO OT OCHOBHOW TEMbI M 006paTUTLCA K
Teme 0 NpeAnocbiNKax U YHUBEPCUTETE, U NPaBoi KyNbTypbl, T.e. K TOMY, Kak
YHUBepCUTET BO3HMKaET B EBpone, BepHee, Kak 0bHapyxunsaemnceba yenosek
yHUBepcuTeTa.

Obwum eBponerckum MUGOM )\ ABASIOTCA CPEAHEBEKOBbIE KPECTbAHCKME
NCTOPUKN O Tpex NepCoHaKax: Ky3Hele, MeAbHUKe W LNHKape. OTU nctopum
pacnpocTpaHeHsl oT MopTyraann U UpnaHauv Aoy benapycu... U KysHeu, u
MeNIbHUK, N WNHKAPb; C TOYKK 3pEHNA KPECTbAH, — 1104 CTPaHHbIE, — XXUBYT
OHU He OT'3EM/M, 3aHUMAIOTCA He 3emaedennem, a pemeciamn, KoTopble
npeacTaBnAoTCA KPeCcTbsiHaM NAYyTOBCTBOM M Marvel Ha ¢oHe MucTepuu
npouspacTaHMA *KNBOTBOpSALLEFe Xx/1eba 13 3eMu...

B Te ‘BpemeHa, Korga ceAtol [METp ewg cTpaHCTBOBA/ MO 3eMJe,
CNY4YnNoCb emy ogHaxabl MPONTU MUMO MACTEPCKOM O4HOrO Ky3HeLa.
Ky3Heu, 3TOT 3akAIOYMA C YEPTOM [,0r0BOP, MO KOTOPOMY A0/KeEH Obln
npuHaanexatb emy yepes 7 feT, B3aMeH 4ero 4YépT Ha BCE 3TO BpemA
o0bsA3anca caenatb ero nepebiM MacTepomM B Ky3HEYHOM Jefle.
Jorosop 6bin1 nognucaH obeMmu CTOpoOHAMW, — MO3TOMY Hag
OBEPbMM  Ky3HULblI 6onbwmMmn OykBamm 6blno HanmucaHo: «3pech
KMBET MacTep Hag, Bcemn mactepamm». -+

KpecTbAHMH OonycKaeT 3epHO B 3eMJ/II0 M Nonaraetca Tem Ha lNpombicen — ot
KOTOPOTro 3aBUCUT, ByEeT 1M roN104, UK Ke KN3Hb ByaeT CbITHOW. byaeT an y
06WWMH N cemeld AOCTATOK... Ky3HeLl, e pas3)KMraetT oroHb, ONycKaeT B Hero

145 HopBsexckne ckaskn. — C.-Metepbypr: Tunorp. Bbicoyaliwe yTtBepaK. Tosap.

«ObLecTBeHHasA nosb3a», 1898. C. 32
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KYCOK Ke/fie3a U KyeT M3 pacKaleHHOro meTanna Hero nogkosy. [enaet oH
3TO CamM — CBOMMM PyKaMM U B TOT Yac, KOTOPbI cam usbupaer.

370 B3rnag, obpaleHHbIM Ha Ky3Heua KpecTbAHWHOM, — B3rna4 C Mons,
3acesHHOro x/71eboM W MOoABEP)KEHHOro Moroae, BpeauTeNnsm, BOpam U
NPOXOAALLMM BOMCKaM — Ha Ye/ioBeKa, cTaBlero BHe Mpombicna, U 3HaAUUT —
BHE KPECTbAHCKOrO MWpa, — M MOXenaBlero ycTpamMBaTb COBCTBEHHYHO
¥KU3Hb, ONMMPAACh He Ha BHELIHWE CUJIbl, @ Ha CBOe YMeHMe... KysHel, BbIxoguT
33 rpaHULUbl  JIOKANbHOTO  KPEeCTbAHCKOTO  MMpa, Ha Hero He
PacnpoOCTPaHAOTCA MHOTME KU3HEHHO BaXKHble ANA KPecTbAHMHA HOPMbI.
MmeHHO noaTomy, HaxodAcb B KpecTbsiHCKOM obuiecTtBe, "Ky3Hel'" He MoXKeT
6bITb "nnoxum" unnmn "xopowmnm"; oH penpeseHTUPYET TaKoM MUP, KOTOPbIM
He noAdaeTcas TOYHOMY oOnpedeneHuMio B pamKaX KpPecTbAHCKOro mupa.
MoToMy KpecTbsiHe, PauMOHANM3UPYs CBOW MUP, B KOTOPOM MPUCYTCTBYyET
YyKAbIA ONA Hero KysHel, YTBEP)KAaloT.CBA3b KY3HEel,a C HeYMCTON CUoM,
TEeM CamMbiM CO34aBaA M NoaaepXuBasa fpaHnLy CBOEFONCcObCTBEHHOro Mupa.
Mup Ky3Heua yxoauT B TeHb, BCTYMAA B KPecTbAHCKOE 06LlLecTBO, KysHel,
OOJ/IKEH XUTb N0 HOPMaM KPeCTbAHCKOTOMMMPa—1OMNHUPYIOLLLErO NOTOMY,
YTO MMEHHO KpecTbAHe COCTaBNAT OBLIECTBO WM yTBEpXAaloT CBOK
COBCTBEHHYIO HOPMATMBHYLO ‘cuctemy. O TaKoW, NOKasbHOM HOPMATUBHOM
cucteme Hopbep PynaH 3amevaeT,\uTto

MpaBo JAeUcTByeT ‘Mpexae BCEr0 B NPEpPbIBHOM MNPOCTPAHCTBE uepes
NoCcpeacTBO Pa3/INYHBIX rpynn, KOTOpble U COCTaBAAIT O6LLECTBO... MPaBO
OTMEYEHO MeyaTblodalHbl: 0ObIvan coceseil, Kak NPaBuIo, HEM3BECTHbI, - U
37O HeBEAEHue CTAPaIOTCA COXPARUTL Kak MOMKHO AoJblie, - YTo obneryaet
npYMeHeHWe \YeTHOro. mpaea. M HaobopoT, MUCTOpMA HAWMX FOCyAapcTB
rMoKasbiBaeT, uTO) or/ialleHne npaea ABAAETCA 3HAKOM  KPYMHOro
coumanibHoro noTtpaceHua (cosgaHue 3akoHos Xl Tabany 1 6opbba mexay
natpuumamu u niebeammn 8 Pume). bonee Toro, Kaxaas rpynna ctpemmTcs
co3naTb CBOM, ApaBosyio cdepy... M HaKkoHel, NpaBo [OBOJIBHO YacTo
6biBaeT HeonpegeneHHbIM M HeMmnepaTUBHbIM (N0 ABYM WMAEHTUUYHLIM
cnopam He 06s3aTeNlbHO MOTYyT 6biTb BbIHECEHbI OJMHAKOBbIE PELUEHWUS,
NOAOXKEHUA 06bIYHOTO NPaBa MOTyT He NPUMEHATLCA, eCIU CTOPOHbI peLaT
No-MHOMY); MpPaBO OYeHb YacTO MepensieTaeTcd € MUCTUYECKUMU U
PenUrMosHbIMM  BEPOBaHWUAMM,  KOTOpble  WMHOT4a OYeHb  TPYAHO

146
pPasnnvymnmobl.

o710 MWpP HepaBeHCTBa M AUCKPETHOCTM. Ha rpaHMuax Takux JIOKaNbHbIX
MUPOB CTOAT Ml/ld)bl 34€eCb, Ha TrpaHunue Mupa, npaBo WUCTOWAETCA WU
PaunoHaibHOE MbilUNEHNE 3aMEeHAETCA MVId)OM. Ana KpPeCTbAH Ky3HEU — 3TO
NPOCTO Ky3Hel, TOT, KTO pa60TaeT C OrHEM N METANJZIOM, 3Ta €ro d)yHKLI,MH

146 PynaH H. lOpugmnyeckana aHTpononorua. Mocksa, 1996. —c. 186
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OKa3blBaeTCA CamMOI BA*KHO B ero onpepesieHnn, — B TO BPEMA KaK camu
KpecTbsiHe 06/1a43al0T MMeHeM, MUCTOpUen W  xapakTepom. BxoxpeHue
Ky3HeLa B MUP KPecTbAH BO3MOMHO KaK BXOMKAEHWE 4yrKaka, u mud o ero
CBA3W C HEYUCTOM CUNOM NOALEPHKMUBAET MUP KPeCcTbAH. O Ky3Heue U3HYTPK
MMpa KPecTbAH HeNb3s BbIHECTU HMKAKOTO MOPASIbHOMO CYXKAEHWA, NOTOMY
YTO Ky3Hel, penpeseHTUpyeT YTO-TO 3a rpaHbio "naoxoro"” uamn "xopowero" —
OH penpe3seHTMpyeT "yyxoro". "Mnoxum"  mnan  "xopowmm" KysHey,
CTaHOBMTCA TONIbKO B COOOLLECTBE KY3HELLOB.

A ¢ 16 no 19 BeK — y»Ke B pa3BMBLUEMCA MUPE CMUTOB U MUAIEPOB, — MOKHO
HabntoaaTb, KaK pa3BMBAETCA MAcTopasb — TaKXKe MWP, OCHOBAHHbLIA Ha
B3rnaje y»e obuiecTsa KysHeLa, Me/ibHWKa U LUMHKapA Ha KpecTbAH. MepBsas

nacropasb 6bisa co3gaHa B LeHTpe HOBOro 06 a CMUTOB M MU/IIEPOB —

B AHrIMK; aBTOpom nepBbIX «3IKaor» (15 n AnekcaHgp BapKnaﬁl‘”.

HOBYIO AEPEBHIO B 3TO BpPeM#, 3 iepeB NpUAATKOM
ropoga. xxopax Kpabbn, < «[JepeBHA»
(1783) peannctuyHbie KapTUHE 7 HoBoe obuecTBo He
AEMOHM3NPOBAO KPECTbAH, HA KpecTbAHe BbIrNAAAT
a, Nogo06HO TOMy, Kak

BMOJIHE O6bIYHO — 2NN APYTAM MUPOM,

— M MMEHHO MO3TOMY WX MOXKHO 6blN0
CMelaTb U PacTBOpPUTb B neii3axke. ITO Bbin
cnocob HenTpanmsaumm Tex, KTo Haxoamnca
pPAAOM, HO He BXOAWA B FOPOACKOM MUP, KTO
6bl1 He BMOJIHE NOHATEH, U KTO He BMoJiHe
BMUCbIBAaACA B HOPMATMBHOCTb  MMpa

pemecneHHMKOB M KynuoB. KpecTbAHWH B

" The Eclogues of Alexander Barclay, from the origin

1960.
8 David Faire. English Poetry of the Eighteenth Cpuic 6 1. Perun "Benopyc”,
2002
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nactopanu — 3To "NPoCToO KPecTbAHUH" — QYHKUMA 6e3 UCTOPUN U UMEHM.
TakoB, K NMpuMMepy, KpecTbAHWH-6enopyc Ha KapTuHe PenuHa: cOOPHbIN
obpas, XoTa MU0 U PUrypa KapTUMHHOTO MEepcoHarka WM NpuHagIexKa u
YesI0BEKY, Y KOTOPOTO 6bIM UMA U UCTOPUA. HO Ha KapTMHE OH OCTaNCA NnLWb
«6enopycom». YexoB onucbiBaeT 3TOT Pa3pbiB MeXKAY NPeacTaBAEHUAMU O
KPEeCTbSAHCKOM pae U AeNCTBUTEIbHOCTbIO B «PaccKkase NPoBUHLMANA»:

Korga nmpuvwwno Bpemsa ceaTb OBec, A NMpoboBan AOUTb, CKOPOAMT,
ceATb, U Aenan Bcé 3To A06POCOBECTHO, He OTCTaBasA OT PabOTHMKa; A
YTOMAAACA, OT AOXAA U OT PE3KOro XO/I04HOrO BETPa Y MeHSA MOAoNry
ropeanM nnuo n Horn, No Ho4Yam CHWAaACb MHe BCMNaxaHHaA 3emnA. Ho
nonesble paboTbl He MPUBAEKAAM MeHA. fl He 3Hal CeNbCKoro
XO3AICTBA U He NtOBUA ero; 3T, BbITb MOKET,’OTTOr0, YTO NPEAKU MOM
He BblNM 3emnesdenblaMi U B KUNax{MOUX TeKNa YMCTO ropo/cKan
KpoBb. [...] Koraa A naxan wau cean,‘a ABoE-Tpoe CTOANN U CMOTPeny,
Kak A 3TO Aenalo, To y MeHsA e bbino co3HaHMA HeusBEeXHOCTU U
0643aTe/IbHOCTM 3TOrO TPYAa, ¥ MHe Ka3anocb, YTO fy3abasnatock. U a
npeanounTan Aenatb 4To-HMOYALIBO ABOPE, U HUUTO, MHE TaK He
HPaBMOCh, KaK Kpacutb Kpbiwwy.

* % %

Ho B ropoge pasBuUBaiach -He TO/IbKO, MacTtopanb, POMaHTM3MpPOBABLUAA
"yykore". KyaHEubl TaKKe 4eMOHUBUPOBANIN UHbIX, HE BMELLAIOWMXCA B UX
06LWECTBO, HO MOABUBLUMXCA YKe B CAMOM ropoAcKom obuiecTse. BocToyHas
M 3anagHaa EBpona, 3HalOWMWe, OAHWM U Te XKe KpecTbsHCKMe mudbl 0
pemecneHHUKax, — pasaenatorTca Apyrum mmudom, KoTopblid 3HaeT 3anagHas
EBpona, M KOTOPOIro He CbicKaTb B EBpone BoctouHoin, — mudom o daycre —
neKkape n punocodPerdror Mo NpomsBeaeH yKe He KPECTbAHCKMM MUPOM, —
a ropogoMm, MUPOM  TeX CaMbIX LUMHKApeh W Ky3HeLoB, 41 KOTOpPbIX
aeAatenbHocTb daycta ABNSETCA HE MeHee CTPaHHON M TAaMHCTBEHHOW, Yem
ONA KpecTbsiH — f[eATe/lbHOCTb pemec/ieHHUKoB. PaycT — 310 Mud o
yenoBeKke HayKu, 3aHMMarowemca selwamm, CTPaHHbIMU U MalrM4eCKUMU yxKe
C TOYKM 3pEHMA Ky3Heua M MenbHUKa. MHTepecHo, 4yTo eciv B mudax o
KpecTbAHaxX UM Ky3HeLaX — U Ky3HeLbl, U KpecTbsiHe He 06/1a4a10T MMeHamM,
— 70 B Mude 06 y4eHOM cxonap UMeHeM HageneH. YyeHolh — 3To PaycT, oH
y)Ke 0603HauyaeTca He ¢yHKUMEer, NoToMy 4To cama 3Ta OyHKUMA TpyaHO
onpeaesnma, Ho MMeHeM, KOTOpPOe B AajibHenlem CTaHOBUTCA paKTUYeCcKu
HapuuaTenbHbiM. PYHKLMM TAKOrO YeNoBeKa He BMOJIHE ACHbI, KaKOW-TO

149 o
Yexos A. Pacckas nposuHumana. CobpaHme counmHennit B 30 1T. - T. 9.
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OOMH TEPMMH HE HEe MOMKeT ero onucatb. [oTomy nogobHble NepcoHaXKu
0603HaYalOTCA MMEHeM, KOTOpOe ropasfAo Jydyle BbINOAHAET 3adady
onucaHus. 3 [iobya-PeliMOH TaK XxapaKTepu3yeT KNacCUYeCKoro akaaeMuKa:

aKaeMuK CTaporo TuWMa — MPUBUIEMMPOBAHHbIA BECTU
YMO3PUTENbHYIO M3Hb, AaNeKO OT LYMa PbiHKa, OT KOHGIMKTOB
aropbl, OTAANeHHbIV Aaxe OT NPUATHOM ayAuTOpUM, B KOTOPOIA
M3pesKa UMTaeT NeKLMM, 3aUHTEPECOBAHHbIA UCKNIOYUTENLHO B
HaKOMNEHUM COKPOBULL, 3HAHWA, B PELeHUN UHTENNEeKTyasIbHbIX
3a/ay, B PaCLUMPEHNUMN BHYTPEHHUX FOPU30HTOB. ~>°

Cxonap cam cTaBUT ceba BHe ropocKoro coobuiecTsa, U, XOTA NoAYMHAETCA
rOPOACKUM, KOPONEBCKMUM MAK pecnybanKkaHcKumisakoHam, npeTteHayer Ha
ropasgo 60/bLUIy0 aBTOHOMMIO M HE3aBMCUMMOCETb, BCeraa noAo3puTenbHble C
TOYKM 3PEHMA XOPOLLIEro rpakaaHMHa Unun Hoa03aHHOrOo.

MOXHO Yy/NOBUTb KOHTYpbl 3TOro OTHOLLEHUSs K cxoflapy yke y Pabne,
KOTOpbI cam Bbln aKafeMUKOM M 3HAM,3TO NOACMEMBAHUE HAL YYEeHbIMM
CopboHHbI, KOTOpble AUCKYTUPYIOT B [MaATarpiosne O HCOBEPLIEHHO
He3HauuTesIbHbIX M CMeLWHbIX Bonpocax. Uan y [Ox. CBudTa, KOTOpPbIN
pasmellaeT CXONacToB Jaxe  He B BallHe M3) C/AOHOBOM KOCTWM, a Ha
JleTalolWem oCTpoBe,AapALemM Hafd KpecTbsiHaMn U MeLtaHamu. Y Fete dayct
pa3BMBaeT LUenylo Nporpammy, B \KOTOPYIO U KPECTbSHE, U TrOpOXKaHe
BOBJ/IEKAOTCA KaK' By HEKMA Mpouect, HaxogAaAwMmnuca npesbille BCAKOFO MX
XOTEHUS WU.COM3BOJIEHNA.L DayeT, ocTalolMics TalMHOM Ans camoro cebs,
NPoobyKAAET TaKME, NPUPOAHblE CTUXWKM, KOTOPbIMM CamM OKasblBaeTcA He B
COCTOAHUM ynpaBnATbaY [MUKKEHCa HOPUCT OKa3blBAETCA CPean HaUXyAaLnx
nepcoHakei, ero pomaHos."”  “BenomHuUM M [loBNaTOBa, Ha3biBAOLWErO B
CBOEM pPOMaHE, ycTamMu OAHOM W crefoBaTeNbHUL-cOTpyaHMKoB HKB/,
ropUANYecKkmii Qaky1bTeT PakyIbTETOM HEHYKHbIX BELLEN...

%k %k %

BHYTPM YHUBEPCUTETCKOTO COOBLLECTBA TaKKE POXKAAETCA M1, KOTOPbIM 3TO
coobliecTBO  nyraeT camo cebA. IT0  UCTOPUA o Yygosuue
®paHKeHwWwTelHa. > O TBOPEHWUM pasyma M PYK YYEHOrO, Pa3MbIBatoOLLEM
FPaHWLIbl YeS0BEYECKOrO, 06 WMCKYCCTBEHHO CO3/aHHON YeNOBEKOM KU3HMW.

0 Einkelstein Gabriel Ward. Emil Du Bois-Reymond: Neuroscience, Self, and Society

in Nineteenth-century Germany. MIT Press, 2013
151 -~ o
Cm. Y. [OuMKKeHc. XonogHbit aom. / BubnanoTeka BceMWUpHON NuUTepaTypbl.
MockBa: 9kemo, 2010
12 Mapwu Wennu: dpaHkeHwTenH, nam CoBpemeHHbIl MNpomeTeli. A3byKa, 2015 r
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Mpuyem 3TOT TBOpPEHMUE CTaBMT NOJ COMHEHME CaMO Y4YeHoe coobLLEecTBO U
cxonapa. MopobHas “cTpawnnka” poxkgaetca GaKTUYECKM  NouTH
OLHOBPEMEHHO C MOABAEHUEM COBPEMEHHOM yYeHOCTU. McnaHCKMin Bpay u
aNxmmuk ApHonbg 13 BunnaHosbl (13 B.), No npeaaHuto, co3gan NepBoro
FrOMYHKY/1a, T.€. MCKYCCTBEHHOIO Ye/I0BEKa, YenoBeKa U3 Npobupku YueHuK
daycta BarHep TakKe BblpalLMBaeT roMyHKya.">> TOMYHKY/ XuBeT B Konbe,
MHaye OH He BbIXKMBET. M3 Konbbl 4OHOCUTCA €ro ro/loc U pacnpocTpaHAeTcs
CMAHME. DTO MyraeT HACTOAWLEro CXo/aapa, M OH He 3HaAeT, 4YTo AenaTb C
npoussesieHNeM pyK CBOMX, KaK M CO 3HAHMEM, NO3BOAAIOLLEM CO34aBaTb
WHYI0, NCKYCCTBEHHYIO, }KM3Hb. ITOT €ro NPOAYKT CTPALWMUT YHUBEPCUTETCKOTO
YyY€HOro, B TOM Yucne nopoxaas obpaTHyH CBA3b, a MMEHHO, 3acTaBaAs
noao3peBatb B WCKYCCTBEHHOM XapaKTepe W MHe/lOBEYECKYI KU3Hb, W
rymaHmam. [OMYHKynyc yTBeEp)KAaeT 3aMEeHMMOCTb 4esioBEeKa, [nenaet
nosly4eHMe 3HaHUA TEXHUYECKMM 3aHATUEM,OBHYASET JOCTOMHCTBO U KaKoe-
b0 NpUTA3aHUE Ha YHUKANbHOCTb YeNoBeKa.

OTHOLEHUA B TaKOM HOBOM peanbHOCTW NOAYMHEHbI aArORPUTMaM, B KOTOpble
BK/IIOUYEHbI 3TU «HOBbIE Nt0AN». N KakMM Bbl CIGMHbIM He BbIMANropuTM, OH
OCTaeTcA ajAropuTMOM, KOTOPbIM NPOU3BOAUT «MaTpPULy»,~ «pobOTOBY,
KUHCTUTYTbI», «JleBnadaHa», = UCAO/b3ys MaTtemMaTUYECKMA A3bIK KaK
YHUBEPCANbHbIN, He Tpebylowmi nepeBoaYMKa, hA3blK, KOTOPbIN Jarke
YyBCTBa, BOJIEBLIE aKTbl, W1t060Bb. UANLHAAERAY, CBOAWUT K MaTeMaTuKe,
dU3NKE, XMMUU U UHKEHEPUUN. B UTOFe 3TOT HOBLIN YesoBEeK MPEeBOCXOAMUT
CBOEro co3aatena 1 NoguYMHAET.ero 0fMKe aaroputma. Ho ero cosgatens He
BMNO/HEeBHAET, YTo,1e1aTh EMY C STOI,HOBOW TBAPbIO, U B KaKMe OTHOLIEHUA C
Hel BCTynaTtb. OH ee enacaetcs, NOTOMY YTO ee BO3HWKHOBEHME MEHSET ero
cob6CTBEHHOE MNONOMKEHUE. ITOTHanrebpanyecknini UCKYCCTBEHHbINM 4YenoBek
OTKPbIBAET, "YTO MMpP YCTPOEH KaK cxema AeTepMUHaLMA, OnucbiBaeTca
MaTeMaTuKoM, “UKudpbl | MPeKpacHo MO3BOAAIOT CO34aBaTb MOLEU U
3anyckaTb UX B MUP, MePeco3aaBas ero, nepenmHaumean. ITOT HOBbI YeNoBeK
ycneuieH, NoTomy 4YTO OH ymeeT o4YeHb MHOroe — JeTaTb, CYyMTaTb C
HeMbICIMMOM BbICTPOTOM, NiaBaTb, Pa3BMBATb CKOPOCTU, HEAOCTYMHbIE ANA
MbILEYHOM cUCTeMbl 06bIYHOTO YesnioBeKa, oborpeBatb. M oH HamepeBaeTca
yMpaBAATb, NOCKO/IbKY B €r0 pyKax — OrpomHasa MHpopmauma n ymeHus. OH
yCTpaHAeT Hepaspelwmrmble Npobnembl, KaK HepaspellMmble, OTKa3blBaeTCA
OT HMX KaK OT M3/NWHKX, W PaBHOAYLIHO CMOTPWUT Ha COMHeHMe. OH He
6oseeT uM3BEYHbIMM BOMpocamn. WM OH NMTAEeTCA HEeUCrnoJIHEHHbIMU
HageK4ammn CaMmUX YUYEHbIX.

153
lete B. ®aycT. / BubanoTteka Knaccukn. Mocksa: XyaoxecTBeHHasa antepartypa.

1986.
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Tak mup dunocodos BbipabaTbliBaeT cTpax nepes COBCTBEHHbIM AETULLEM —
yyposuuem PpaHkeHWwTeHa; F066¢ 6bin NPOCTO 3a4apoBaH OAHUM U3 TaKMX
yygosuly, - JleBnadaHOM, - ApyrMe OTbICKMBAOT BCe HOBble UX GOpMbI -
MOAENN TOTANbHOIMO MNAAHWMPOBAHMA, WAN MOLEAN CHUMKEHUA PUCKA WU
noBsblWeHMA 6e30NacCHOCTM U KOHTPOASA, KOTOPble B CUNY CBOEM TOTA/IbHOCTU
CTQHOBATCA MAEOKPATUAMM, B CAMbIi MOMEHT HaUBbICLLEro CBOEro pacLiBeTa.
Ho Hafo cKasaTb, YTO MUpP He 3HaeT obwectBa PuaocopoB TaK, Kak OH 3HaeT
obLecTBa 6ypiKya M KpecTbAH. MHTYMUMA KoHTa 0 HOBOM obLiecTBe yyeHblxX
TaK W OCTaeTCcA UHTYMUMEN HaMeYaloLeroca HanpasieHnsa ABUKEHUS, HO He
CaMoro ABUXKEHUA U cnoxuelieica ¢opmbl, a ero cyabba — cumsosom
obwen cyabbbl obuwectBa PpaHKeHWTeNHa. L YHUBEPCUTET, KaKum Obl
aBTOHOMHbBIM M CaMOCTOSITE/IbHbIM OH HW OB, \HE COCTaBAAET OTAE/bHOM
CUCTEMDbI, U NOCTOAHHO, B Pa3Hble 3MOXW. CBOEro CYLLEeCTBOBAaHMA HaxoamTcs
nog, AaBneHnem pasHbix cun: Liepksugrocysapctsa, SKOHOMUKN. Tem bonee
MUpP He 3HaeT obuwecTBa, B KOTOPOM .Obl TMNOTETUYECKUIA UCKYCCTBEHHbIM
pasymM WUrpan cCamoCTOATENbHYIO PO/b. YHUBEPCATET He 3aMelliaeT npexHee
06LLEeCTBO, HO YCNOXKHAET efo. MCKycCTBEHHBIN pPasyM YCNOXHAET 3TO U 6e3
TOro cnoxHoe obuwectso. HO MMEHHO MOTOMYYTO YHUBEPCUTET ABAAETCA
YacTblO YCNOMXKHAIOLWMXCA MPOLLECCOB, ‘QHpMOMXKET BbiTb U3MEHEH B Xo4e
coumanbHbIXx meTaMopdos:, TaK, B 'CBOe BPems yueHble, XOTA U He c0343a/M
OTZe/IbHOro 06LLecTBa, HO U3MEeHUAN 0BLLLeCTBA KPECTbAH U PEMECIEHHUKOB,
BOMAA B HUX M NPeobpa3oBaB,BCe CYLIECTBOBABLUME A0 CUX MOP CTPYKTYpPbI.
YHUBEPCUTET U YHeHblEe HE 3aMECTWAMN CYLLEeCTBOBABLUME A0 HWUX CUCTEMBI,
60n1€ee TOro, UM CcerogHsa NPUXoanTcA COBepLUaTb OFPOMHbIE YCUANA ANsA TOro,
4yTOObI HE MPEBPATUTLCANB OAMUHNM3 CEPBUCOB MAN QYHKLUMIA COBPEMEHHOIO
obllecTBa, "KOTOpOe WMMEHHO B CW/Yy CBOEN CNOMHOCTM UCNbITbIBAET
06paTHyt0 NOTPEBHOCTb B YNPOLLEHUN, CFNAXKMBAHUM U ONTUMM3ALUKN BCEX
NPOLLECCOB, KOTOPBIENAPOTEKAIOT B HEM. ITO BbIPaXKaeTca B ABYX NpoLeccax,
OAMHAKOBO BaXKHbIX 414 YHMBEpPCMTETa WM MNpaBa: KoMmoaudpukaumm u
dyYHKUMOHanm3aumnn. MpaBo B KOHTEKCTE HOBbIX OOCTOATENLCTB M HOBbIX
notpebHocTel MOMKeT BbIFAAETD apxanyHom, HEeNOrMYHOM,
NPOTUBOPEYNBON, MPOU3BOIbHOMN, HE3DPEKTUBHON MaALLMHON.
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Magna Charta™* npeacraBnfaeT yHMBepcUTET Kak aBTOHOMHYIO COLMANbHYIO
cUCTEMY, COCTOSALLYI0O M3 ¢MNocodoB, B CAMOM LIMPOKOM 3HAYEHUW 3TOrO
cnosa. Mexay mupom ¢umnocodoB M BHEWHUM MUPOM HAXOAUTCA
npodeccua. Cam yHUBEPCUTET HeNb3sA ONpenenvTb Kak npodpeccMoHanbHoe
coobuectBo. Ho yHMBEpPCUTET rOTOBUT NtoAei Ana paboTbl B MUPE, B ApYrnx
CoLManbHbIX MoACcUCTEMAx, ANA TOro, 4Tobbl OHM MMENU OCHOBaHMA ANA
OeWcTBMA B 3TOM MUPE, BO B3aUMOLENCTBMM C APYIMMU AOABMU.... ANA... U
3/1eCb OTBETbI PAa3BETBAAIOTCA:

- Ana Toro, Ytobbl 6bITb CNOCOBHBLIMM K PELIEHNI0 MHOXecCTBa npobnem, ¢
KOTOPbIMM  CTa/IKMBAlOTCA, KOTOPble  MPSAMO  He  BbITeKalT U3
npodeccMoHanbHOMN AeATENbHOCTH,

- UAN ANA TOTo, YTo6bI NPOCTO bbITh NpodeccnaHanamu, Noabmu Npodpeccuu,
NOCBAWEHHbIMX ONpeaeneHHoOMy Aeny, (CQOKYCUpPOBaHHbIMM Ha Hem W
BbIMNONHAIOWMMM €0 Kak MOXKHO Nydlued RavecTBeHHee.

Ho paxe B 3TOM nocnegHem ciyyae Aokca fogel npodeceumn yKopeHeHa B
YHUBEPCUTETCKUX LLEHHOCTAX, He B NPOMECCUOHaNbHbLIX CTPYKTypax. TaKkwe
HaZlo 3aMeTUTb, YTO, NO CYyLECTBY, 3TO COBEPLUEHHO pa3Hble 3agaun. OHu
JIerko COBMELLAOTCA TO/MbKO ‘Ha Oymare, KorgancosgatoTcs AeCKpUNTopbl
npodeccnoHanbHbiXasKOMNETEHLMIA, B KOTOPbIE TaK ANerko Hapagy c
npodeccnoHanbHbiMM  BKAIOYAIOTEA) FPaKAAHCKUME W OBLLEKYNbTypHble
KomneTeHUmMn." Ho,Ha NpaKT1Ke pasHble BUAbI KOMMETEHLMI 3a4acTyio He
COBMeLLAloTEA, a eCAl, COBMELLAIOTCA, \TO C OrpOMHbIM Tpyaom. [axke
npodeccnoHaibHble, KOMNETEHLMNU YHUBEPCUTET obecrneymBaeT 4acto C
60NbLIMMKN  YCUNUAMIW, C TPYAOM TMOHMMAsA, a 4YTO e, COBCTBEHHO,
HeobxoaMMe BbINYyCKHUKY B ero npodeccnmoHanbHOM Kapbepe, M B
rpaxgaHCKOM Kn3HU. HeKoTopble KoMNeTeHUMN BECbMa NPUBAEKaTe IbHbI U
061343t0T HEKOW BHELLHEN CamMooYeBUAHOCTbIO. K npumepy, IopUCT JoKeH
6bITb XOpOLWNM rpakgaHnHom. Ho obnagaeT an yHUBEPCUTET pecypcamm ana
NoArOTOBKM XOPOLWIEro rpask4aHuMHa? M Kak yHMBEPCUTET MOXKET Ha cebs
6paTb NofobHyo GyHKUMIO? Kak, K npumepy, YyHUBEPCUTET, NOAYNHEHHDbIN
NOMIMTUYECKN WU BCTPOEHHbIN B PbIHOYHbIE KOHCbIOMEPUCTCKUE LLEMOYKM,
MOXeT yuuTb cBobOAEe W OTBETCTBEHHOCTU? YHMBEpPCUTET Mor Obl
cBMAaeTenbCTBOBaTh Hosble 0 HecBoboge, Yem 0 cBob6OAE B COBpEMEHHOM
mMmupe.. N 3To Tak»Ke morna 6bl 6bITb 0Ha U3 ero 3a4a4y U COCTaBAAIOLWANA ero
MUCCUN.

> The Magna Charta Universitatum / http://www.magna-charta.org/magna-charta-

universitatum.

%5 Qualifications Framework of the European Higher Education Area. [91€KTPOHHbIN
pecypc]. Pexxum  pgoctyna: http://www.ehea.info/cid102842/qualifications-
frameworks-in-theehea-2009.html
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Mpodeccma — 3TO He YHWMBEPCUTET, OHa CyLLecTBYeT 3a Orpagou
yHuBepcuTeTa. WM rpaxpaHcKas XuM3Hb — He YHMBEPCUTET, OHa TaKKe
pasBMBaeTcA 3a YHWMBEPCUTETCKOM orpadoi. MOXHO 3a4aTbCA BOMPOCOM,
MOTYT /M 3TU BHELWHME MO OTHOWEHWI0 K YyHMUBEpPCUTETY obnactu
pasBmBaTbcA 6e3 yHuBepcuteTa? BocTpeboBaH M yHMBEpPCUTET Kak
CTPYKTYpa, KaK MHCTUTYT CO CTOPOHbI APYrMX coumasbHbiXx noacuctem? U
ecan BocTpeboBaH, TO Kak? OueBMAHO, YTO MHorMe npodeccun MmoryTt
Boobuwe ob6xoanTbea 6e3 yHuBepcuTeta. OHM cKopee 6osiblie Hy»KaatoTcA B
npodeccnoHanbHbIX LWKOAAX, KOTopble GOPMUPYIOT TEXHMYECKME HaBbIKK. Ho
pag, npodeccunit, Tex, YTo OPUEHTUPOBAHDBI Ha yYacTue B Ny6JUYHOM KNU3HMK, a
TaKXKe Ha paboTy C COBCTBEHHO YE€/NOBEKOM, CBSi3aHbl C YHMBEPCUTETOM
OPraHMYHO U KM3HEHHO. TaK, o4eHb paHO CHOPMUPOBABLLMECA aABOKaTCKME
accoumaumm B AHIIUKM He ABAAIOTCA KaKoW-A1nb0 YacTblo yHMBEpCUTETa, He
CBA3aHbl C YHUBEPCUTETOM HAMpPAMYIO, HO TEM HEe, MeHee Cco3A4aHbl N0AbMM
YHUBEPCUTETA U YKOpPEHEHbl B TOMN AKyIbType,  KOTOPYID HEBO3MOXHO

5% Nl He Bce Npodecen 061a4aloT TaKoro

nombICIUTL 6e3 yHMBepcuTeTa.
pofJa CBA3bIO C YHUBEPCUTETOM, HE BCE'OHM CBA3aHbI ¢ NyBAMYHOM chepoit
rpaxgaHCKMMU NpakTMKamn. U Bce »Ke pasBuBalolleecs o6LIECTBO Hannyme
TaKoro poaa cesAsun Tpebyer, T.e. TpebyeT BOCAPON3BOACTBA 3/IMTAPHBIX CXEM,
CBA3bIBAOWMX UHCTUTYTbI HE3raJiMTapHero obwecrTsa. Peannsaums aTux cxem
B obuiectBe paBeHeTBa W NOTpebneHUAy, ecTb HenpocTaa npobaema,
NOCKONbKY TpeboBaHWA, 06palleHbl K YHUBEPCUTETY, 3a4acTylo BbIFNAAAT
ypesmepHbIMUK K HE'MOoryT abecneunBaTbca B aranuTapHom obuectse. bonee
TOro, TaKOFO,. POoAa TpeboBaHuA HendbexHO NpPMBOAAT YHUBEPCUTET K
noaYuAeHNio ApyrMm MNoAcMCTEMaMn00LLLecTBa C HeusbeXKHOM noTepen
aBTOHOMUW U aKadeMMYecKoMycBoboabl. MOXHO MOKasaTb 3TO Ha Npumepe
topucnpyaeHumn. MpasBo, Kak HWKaKaa Aapyraa obnactb, He MOXeT
pa3BuBaTbCcA 6€3 aBTOHOMWM YHWUBEPCUTETOB M aBTOHOMUM Npodeccuu,
MHaye OHO HEU3be)HO OKasblBaeTcA  YacTblo  APYrol  CUCTEMbI,
NoAYMHEHHbIM WMHOW HOPMaTMBHOCTU. AccoumalmM afBOKaTOB HUKOTAa He
3aMEHSANN U HE MOT/IN 3aMEHUTb YHUBEPCUTETOB U 3aHATLCA CAMOCTOATE/IbHO
BOCMPOM3BOACTBOM BCE HOBbIX MOKONEHWIA a[BOKaTOB. YHMBEPCUTET M
npodeccna  cocyuwlectBytoT. HO  yHMBEPCUTET HE TONbKO  TOTOBUT
npo¢deccMoHanoB, OH 3aHAT TakKe paboTol Hag co3gaHMem NpPesnocblIoK,
KoTopble obecneynBatoT cyliecTBOBaHWE camoi npodeccumn. YHUBEPCUTETI
MOryT 3TO JenaTb A0 Tex Mop, MOKa COXPaHAT CBOK aBTOHOMMUIO,
pyKoBOACTBYHOTCA cobcTBEHHOM HOPMaTUBHOCTbIO, obecneuymsasn
cywectsoBaHue npodeccum GOpPMUPOBAHMEM HE TObKO KOMMETEHTHbIX

156 Bryant, S., Milstein, E. Shalleck. Transforming the Education of Lawyers: The

Theory and Practice of Clinical Pedagogy. Carolina Academic Press, 2014.



151

IOpUCTOB, HO N Cpeabl, B KOTOpOVI 3TN KOMMNETEHUUN PaCnoO3HAKTCA KaK
KomneTeHuunn n HaaenAarTcAa LI,EHHOCTl::I-O.157

CyLLecTByeT OnbIT CO34aHUA KOPNOPATUBHBIX YHUBEPCUTETOB, YYeOHbIN NaaH
KOTOPbIX MAaKCUMaIbHO NPUCNOCODBAEH K HYKAam Kopnopauun. Ho moryT au
TaKMe YHMBEPCUTETbl OTBEYATb 3a FParkAaHCKME KOMMEeTeHLMU, K Npumepy?
OHM nn 0becneunBatoT KOHTEKCTbI CyLLECTBOBaHMA npodeccum?

TOYHO TaKOW }Ke BOMPOC MOMKHO MOCTAaBUTb U OTHOCUTENbHO MOAUTUKKU U
rPa*K4aHCKOM XM3HW. MoryT AM oHM cywectBoBaTb 6e3 yHuBepcuteTa?
OuyeBugHO, YTOo Aa, MoryT. Ho 6e3 yHuBepcuTETa OHM YacTO He B COCTOAHUM
NPOM3BOAMTb KOHTEKCTbl, B KOTOPbIX CAaMW OKa3blBAlOTCA HaAeNeHHbIMU
LUEHHOCTAMM.

B TOYkax nepeceyeHua cdep YHUBEPCUTETA, FPaAKLAHCKOM  MKU3HMU,
npodeccnn, 3KOHOMUKM, MNOAUTUKMU, WACONOTUU, PEAUTUUN MOXKHO TaKKe
HabnoaaTb  MHOMECTBEHHble  pa3pbiBbl,  BO3HMKalolWMe B CUAY
HECMHXPOHHOCTU MPOLECCOB, MMEWWMX MecTo B 06AacTM MaccoBoro
rpaaaHCTBa, Ky/bTypHOM peBoNoUMM N MacCOBOro BbiCLIero 06pasoBaHums.
OHU He CUHXPOHM3MPOBaHbI, UMEIOT Pa3HYH MOBeCTKY AHA. CUHXPOHU3aUMA
3TUX NPOLLECCOB He MOXKeET 6bITh BbINQAHEHA CMAAMU YHMBEpCUTETA.

k% K

"Xopoulnit yHUBEPEUTET — 3TO BapUaHT TbicAYeNeTHEN ngen o "xopollem
obLuecTBe", — HOPMATUBHbIN Te3nc, abCTpaKUms, KOTopasa B3aMMOAENCTBYET C
peanbHOCTBIO, He BNOJIHE COOTBETCTBYHOLLEN 3TOM Hopme. Naes "xopowero
yHUBepcuTeTah— naes NapTUKYyNAPUCTCKasA, SNMTapHas, NOTOMY YTO KacaeTcs
He Bcero obLWecTBa, HO To/bKo obuwectBa ¢MN0codoB, CaMOCTOATENbHO
OPraHM3yloLLIero CBOK) *KM3Hb M OrPaXKAEeHHOro OT MMpa NPUHUMNAMMU
aKagemmyeckoi cBobogbl U aBTOHOMMU. ITO COODOLLECTBO HE MOXKET CTaTb
uenbim obuwectsom. [oTomy OHO o06peyeHO Ha 3AUTAPHOCTL  MAU
MaprMHalbHOCTb, B 33aBMCMMOCTM OT TOrO, KaKoe MecTo OTBOAMTCS
YHUBEpPCUTETY B TOM WAM MHON couManbHoOW cucteme. MaccoBoe Bbicluee
06pasoBaHNA  CYWECTBEHHO  pa3MblBaeT  OCHOBAHMA  aBTOHOMMM
YHUBEpCUTETa, MOAUYMHAA €My HOBOM MNOBECTKe AHSA, 3aMMCTBOBaHHOMN Y
APYrMX coumanbHbIX noacuctem. B 3Tom ciyyae ymecTHO 3a4aBaTbes
BOMPOCOM O MePCrneKTUBAX COXPaHEHUM YHUBEPCUTETA.

157 Palmer, P., Zajonc, A., Scriber, M. The heart of Higher Education: A Call to

renewal. Jossey-Bass, 2010.
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YTO WMMEHHO MpPOMCXOOMT, KOTrAa YHWBEPCUTET HAYMHAET KUTb B
HOPMATUBHOCTU npodeccumn? Mbl cerogHA HaAXOAMMCA WMMEHHO B TaKOW
cuTyaummn. MaccoBoe Bbicllee 06pa3oBaHMe 03HAYaeT, YTo, MO KpaiHei
Mepe, 4acTb yHMBEpCUTETa MOAYMHEHA WHOM COuManbHOM nogcucteme —
npodeccun, a 3TO0 NPOM3OLWIO NOTOMY YTO M npodeccua, U yHUBepcUTeT
CTann 061aCTAMU MHTEPBEHLUMU SIKOHOMUKM, KOMMOANDUKATOPbI, OKa3anCb
OPUEHTUPOBAHHBIMW HA CNPOC, BbIHYKAEHbI OblAN OTKa3aTbCA, MO KpalHewn
Mepe, YacTUYHO, OT COOCTBEHHbIX HOPMATMBHbLIX OCHOBaHWW. Makc Bebep
MULWET O MOAWTMKE, KaK O npw3BaHuM M npodeccun,® obbAcHAA, uTO
npodeccna MmeeT BHYTPEHHIOIO HOPMATMBHOCTb. M Takue cocTasasowme
HOPMATUBHOCTM Npodeccun, Kak KavecTBo, paboTa, oTHOWeEHMEe K paboTe,
pafocTb OT paboTbl, - HE Haxo4ATCA B NPAMOM .3aBUCMMOCTM OT L0X0A3,
KOTOpbIA paboTa npuHOcMT. [oxoh O4YeHb BA¥EH, HO OH He sABAAeTcA
onpeaenstowmnm daktopom. [laxke MNOAUTMK HE, MOXKET CTaTb XOPOLIMM
NOJIMTUKOM, EC/IM OPMUEHTUPYETCS TOJBKO Ha BbIEOAY WAW TONbKO Ha
dYHKUMIO 1 addeKkTMBHOCTb. KommoanduKauma gefaeT HesHaYMMbIMU
HedyHKUMOHAbHbIE COCTaBAAOWME NpodeccMn 1 yHUBEPEUTETA.

B npouecce Kommoamduka@uim,nobana 13 coumanbHbIX NOACUCTEM MOMKET
NOAYUHATL MPaBO WAM  yHWUBEpPEUTeT COBETBEHHOW nporpamme MU
HOPMaTUBHOCTU. TaKMMMU CUCTEMaMM MOFYT BbICTYRATb PEIUIMA, MOpPab,
NMaeonorvsa, Bnactb, Hauusm np. Tak, K npPUMepy, BCE BPEMS CYLLECTBOBAHUS
EBponeickoro FymaHMTapHOro yHuUBEpcuteTa B MMUHCKe, a 3aTem, B
BunbHioce, benapyckue HallMeHaIbHbIE aKTUBUCTbI 0OBUHAM YHUBEPCUTET B
«He HAUWOHANIBHOM XapaKTepe»i, 3T0 nonbiTKa KoMmogubuKaumm
yHuBepcuTeTa. W Bece-TakWh, BbI30B 3KOHOMMYECKOW KommMoguduKaumm
ABNAETCA OCHOBHbIM CEroAHsA. ®MHAHCOBble pe3ynbTaTbl MOTMYT BbICTYMaTb
OCHOBHbIM KpUTEpPUEM YCrexa YHMBepCcUTETa, MEPUIOM €ro 3HayeHuA U
KM3HecnocobHOCTM. MoTOMY cCoBpeMeHHbIe YHUBEPCUTETbI CaMu Bce Bosblue
noggepratorcs  BIOPOKPaTM3aUMKM,  OKOCTEHEHMIO,  CXemaTusauum B
npenogaBaHUKM, PaCcCNOEHUIO Ha OYEeHb Y3KME W CNeunanmnsmpoBaHHble
AUCUMNNUHBI.

B nofobHOro poga HanpsKeHUsAX CKA3AbIBAETCA WMCTOPUYECKass MOAesb
YHUBEPCUTETA; peasbHblii YHMBEPCUTET — 3TO He aHTUNOA4 WAEeaNbHOro
yHUBEpPCUTETA, KOTOpPbIW onucaH Magna Charta, He ero NpoTUBOMO/IOKHOCTb,
a Kopnopauwus, NOrpy*KeHHas B COLMaNbHbIN, HALLMOHAbHbIN, r106anbHbIN K
NCTOPMYECKUIA KOHTEKCT, — N HaxoAAWancs B CUTyaLMM Me4y HOPMOMN u
OeNCTBUTENIbHOCTbIO, — B CUTyauMM BO3MOMKHOCTM  KPWUTUYECKOTO U
HEKPUTUYECKOrO CaMOBOCMPUATUA — M BK/KOYAIOLLAACA BO BCE MPOLECCHI,

158 Bebep Makc. MonnuTnKa Kak npusBaHue u npodeccua. // Hosoe Bpema Ne21,

1990.
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npouvcxogsawMe B TOM COLMaNbHOM MNPOCTPAHCTBE, B KOTOPOM OHa
npebbiBaeT.

BO3HMKHOBEHME 3TOr0 HaMpPAXEHUs BHYTPU COLMANbHbIX MNOACUCTEM U
MeXay HUMM 04EBUAHO, OHO HOCUT rNobanbHbIN XxapaKkTep. TakyKe o4eBUAHO,
yTO CerogHA Mbl UMEeM Mo MeHbLUeN Mepe, ABE CUCTEMbl Ha MecTe TOoro
WHCTUTYTa, KOTOPbIA A0 CUX MOP Has3blBaNcA YHMBEPCUTETOM: OAHa —
KOMMOAMOULMPOBAHHANA €ro 4acTb, — AB/AIOWANACA YMKe COCTaBAsAowWwen
pblHKA U noaYnMHeHHas HOPMaTUBHOCTU  PbIHKA3, BTOpad  —
TpaHchopmupyrowmincs cobctBeHHO yHUBepcuTeT. CucTema  BbICLLErO
obpa3oBaHua auddepeHUUpyeTCca, YacTb e€e CTAHOBUTCA CErMeHTOM
SKOHOMWKM, OTAe/lbHble ee CcermMmeHTbl OyayT TecHee paboTaTtb
HenocpeaCcTBEHHO C npodeccueli, oKasblBasacCb cOCTaBAAOWMUMN Npodeccuu
WAN MHbIX COUMANbHbIX (GYHKUMOHANbHbLIXACTPYKTYp. HO gpyrve uyactu,
KoTopble He MoryT 6bITb OYHKLMOHaNN3MPOBaHbI nnu
KOMMOAMDULMPOBAHHbI, MMEIT LWaHCbl CTaTb HOBbIMUK, YHUBEPCUTETAMM C
HOBOI Mporpammoit gasa HoBoro obwecTea. Takol YHMBEPCUTET — 3TO elle
O[IMH YPOBEHb WM CEKTOpP BbiCLEro ‘0bpasoBakna — obpaijatowminca K
cyuiectsy obpasoBaTenibHOr@ fpolecca — BHE TpeboBaHW 3KOHOMMUYECKON,
NOSIMTUYECKON  WAM  UAeOMorMyeckolr  NOACUCTEM, HO C  HUMHU
B3aMMOAENCTBYIOLWNIK. ITO 3NUTAPHbLIN MPOEKT, MOTOMY YTO MO MPEKHEMY
obpalleH K crnoCobHbIMyN0AAM, \YHUBEPCUTET, COXPaHAOWMIA cUcTemy
oTOOpa M BHYTPEHHEN KOHKYPEHUWWU, a TaKKe cBoboabl Mcc/ienoBaHus,
ABNAETCA TAaKoro poAa, CTPYKTypon. Kakve yHUBeEpcUTETblI MOryT cebe 3To
no3Bo/iTb? KaKkue cuibl MoryT obecneunBaTth CyLEeCTBOBaHWE TaKoro poaa
yHuBepcuTeTa? PaHee, sTo 6Gbiin LlepkoBb, rocygapctso. CerogHa 3To MHbIe
CyObEeKTbI U, CUbI.

%k k¥

Takoro pofa HOBble CW/bl MOMHO pasrnafgeTb B 061acTax, B KOTOPbIX
NPOMCXOaAT ceroaHa Hambosee 3ameTHble U CyLLeCTBEHHbIE U3MEHEHWA B
YHUBEPCUTETCKOM KM3HW. K npumepy, B o06nacty, UCNonb3yowen
KOHLENUMIO 3HAHMA, OCHOBAHHOIO Ha TOYHbIX HayKax (HayKke, TEXHO/OMMMU,

1% lenapTameHT no 06pasoBaHUIO

WH}KeHepun n matemaTuke (STEM-based)
CWA , Hanpumep, peryaapHO pacnpocTpaHAeT caegylowero poja

nHpopmaumio (Puc. 1) :

B9 Us Department of Education. Science, Technology, Engineering and Math:

Education for Global Leadership https://www.ed.gov/stem



154

Puc. 1. (US Department of Education. Science, Technology, Engineering and

Math: Education for Global Leadership, 2017)

PROJECTED PERCENTAGE INCREASES
IN STEM JOBS: 2010-2020

|

Biomedical
Scientists Eng

OyeBMgHa TeHAEHUMA — BO3pPACTaHMe MOTPEOHOCTM pPbIHKA Tpyaa B
cneumanuctax, CeA3aHHbIMW C \BKMo-, MEAUUNHCKMMMU W 31EKTPOHHbIMU
TexHosormamu. Takoro poaa TeHAEHUUA — CAEACETBME COLMAIbHOTO 3aKasa,
KOTOPbIA He NPOCTONOTCEKAET M YAANAET HA Nepudeputo MeHee NPeCTUKHbIE
Hanpas/iieHus, - HO. CTPEMUTEH NEepPecTpouTb CaMy CUCTEMY HAyKu W
obpaseBaHus. TlpaBo, KaK M ApYyrUENCOLIMAIbHbIE U T'YMaHUTApHbIE HAYKW,
OKa3blBaeTca MeHee BOCTPEOOBAHHLIM MO CPABHEHUIO C TOYHbIMMU HAayKamu.
Ho 370 "He, rnaBHOe, 41O npoucxoauT. Moaxoabl M MeTondpbl, KOTopble
MCMO/b3YIOTCANB PaMKax AOMUHUPYIOLWMX HANpPaBAeHWUA PacipoCTPaHATCA
Ha BCe WHble ¢chepbl M HanpaBneHus obpasosBaHua. OT npaBa TaKxKe
0XMAaloT, YTO OHO ByAeT 6onee 3GHEKTUBHBIM U MaKCMMa/IbHO, BbIBEPEHO
TOYHbIM. OHO, KOHEYHO, MOKET BbITb TAKOBbIM, HO TO/ILKO A0 ONpese/eHHbIX
npegenos. Bmecrte c TeM, CamMu TOUYHbIE HAYKM B CBOEM PasBUTUM NPUXOAAT K
TOMY, YTO CTAJIKMBAIOTCA BCE-TAKM C HE/NIMHEWHbIMM Mpoueccamu, U
HYXXalTCA B MX MOHMMAHWUK, A TAKXKe B afeKBATHOMN nepegade 3HaHUW,
KOTOpble OHW HecyT B MUP /OAEN, C AONYLWEHNEM CAOXKHOCTA 3TOr0 MMUPa,
YHUKaNbHbIX NPUTA3AHWA ntogen, mx ocobbix mupoB. OT 06CTOATENLCTB,
CBA3AHHbIX C OCODOEHHOCTAMM MMpPA JlOAeN MOMKHO OTCTPaHUTLCA, HO
HEBO3MOXHO OTCTPaHUTbCA 6e3 nocNeAcTBUIA, €ro MOXKHO MNpU3HaTb
6ecnosiesHbiM, HO Hy)KAa B HEeM BO3BPALLAETCs B CaMblil HEMOAXOOALLMIA
MOMEHT.
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NMioan npodeccnn CcTankMBalOTCA C TEM, YTO €CAM OHW MPeAcTatoT NULb
npodeccrmoHanamu, NOAYMHEHHBLIMU MPOCTbIM WUAMU CNOMKHBIM ANTOPUTMAM
npodeccmn, 3To NPOCTPAHCTBO OKA3bIBAETCA CAULIKOM Y3KUM A5 HUX. N OHK
BCTPEYAOTCA C  HEOMMAAHHBbIMW  MPEnATCTBUAMM, YKA3blBAOWMMM  Ha
WCKYCCTBEHHbIA W HEBEpPHbIA, MO CylecTsy, obpa3 mupa npodeccum,
OrPaHUYEHHbIN  AnWb NpodeccMoHanbHbiMU  GYHKLMAMM. MoHo
HabnoaaTb 3TO B CaMblX HeEOXMAaHHbIX MecTax. K npumepy, B obpasax

COBPEMEHHDbIX HOPUCTOB, BbiBEAEHHbIX B Cepuane ((CbI'OTC».160

STW OPUCTbI —
cyrybole npodeccroHansl, OHW pelalT npakTU4Yeckne BOMPOCbI U
OpMEHTUPOBaHbI Ha 3G EKTUBHOE peLleHne 4en, Ha BbIUIPbILW, HA ycnex, Ha
NpubbIab, Ha yCrNex SIMYHbIN U ycnex CBOeW KomnaHuwu. M aenatoT oHU 3TO
pasHbIMK cnocobamu, B T.4. Ha FPaHW 3aKOHHOCTW, MW JlaXKe 3a ee rPaHblio.
Ho TO M Aeno oHWM CTasKkMBAlOTCA C MNPUHUMNAMKW, HEIKOHOMUYECKMMMU,
HePYHKUMOHANbHbIMKU, HE CyAswuMMKU NpUbbIAL;, NpuUHUMNAMK, KOTopble
06HaApPYKMBAIOTCA HEOXULAHHO M KOTOpBIE AAaNeKO YBOAAT UX OT MPUBbLIYHOM
M NPOCTOM CXemMbl 3KOHOMM3MA W MparmaTMama. Tak aBTopbl ¢puabma
06HapyXMBaAlOT, YTO MPaBO — 3TO CUCTEMA, HO HUKAK He CXema, He dopmyna
M He aNropuTm, YTo B MpaBe ecTb MECTO. HENMHENHbIM MpoLeccam. ITo
YOMBUTENbHOE AB/EHME, 0QOHapyKeHWe “Takoro poga nPUHLMMIOB U
HEeNIMHENHOCTM — N B npodeccum U B, yHMBepcuteTe. ObOWECTBO B CBOEM
MHOroobpasmm w _APWIA3aHNA | OTAENbHOFO 4YenoBEKa MPOM3BOAAT MX,
nsonauma n popmannsm ux yomnsator. flpaso, npespawiaemoe B pyHKLUUIO, B
aropuT™™ U  UHCTPYKLUUIKD,  OKa3blBaA€TCA HeYyBCTBUTE/IbHbIM K WHbIM
HOPMaTUBHbIM, CUCTEMaM; HECMOCOOHBIM K TMOKOMY B3aUMOAENCTBUIO C
ApYrMMKU - NoACUCTEMAMU \M 4aCTO MCOBEPLUAET WHTEPBEHUUM B UHbIE
CaMOPEry/INPYIOLLMECA), HOPMATUBHbIE cuCTeMbl, nogasnsas ux. OHo
HecrnocobHOK pednekCU OTHOCUTENIbHO CaMoro cebs.

MpaBo moxeT BbiTb NpedCcTaBieHO Kak CUCTEMA aNrOPUTMOB, TEXHWKA, OAMH
M3 3/1eMeHTOB TOYHBbIX HayK, HO Tor4a OHO nyratole b6bicTpo nepecTaeT
CNYXUTb YENOBEKY U MUPY yYenoBeka. Ho TakkKe WM TOYHble HayKu rpos3AT
BbINTM U3-NOJ, KOHTPONA YeN0BEKA, EC/IN TEPAETCA YeI0BEYECKOE U3MepeHme
B HUX. IMeHHO noTomy nNpousoLeLwnini NOBOPOT B BbicLleM 06pa3oBaHMM B
061aCcTM  ecTecTBEHHbIX HAyK COCTaBAAET OCHOBY WM A1 MO3UTUBHBbIX
M3MEHEHMA B COLUMANBHbIX U FYMaHUTapHbIX HayKkax M npase, Mo3BosseT
NepeocMbIC/IUTb FPaHULbl MeXAy AUCLMMIMHAMU U NeperuTu K TaKoM
Mmoaenm obpa3oBaHWMA, B KOTOPOM 3HAUYMMbIMU ABAAIOTCA He OOBEeKThl, a
OTHOWEHUA, B TOM YWUC/IE W OTHOWEHUA MeXay AUCUUNINHAPHBIMMI
obnactamun. HoBoe AbixaHMe 1 3HAYEHWME TYMAHUTAPHBIX M COLMANbHBIX HayK
MOXKeT bbITb 00yCN0BAEHO KaK pa3 pasButMeM STEM-obnactu, KoTopas yxe

10 Kopw A. Suits. 2011- 2017
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ucnbiTbiBaeT W bByaeT npogonkaTb Bce 6Hosblue Hy)KOaeTca B
rymaHuTapmsauuu.

%k %k k
AMepUKaHCKMIN uccneposaTenb npasa Pudaph, 310CKMHA, - OAMH U3

HEMHOTUX, KTO 03aboueH savaHuem IT Ha npaso.'®

B uactHoCTM, OH
MbITAeETCA MOHATb, MOXHO /M [OBEPUTb pPa3pelleHne  HPUAUYECKUX
BONPOCOB MALUMHAM, KOTOpble MOFYT CTaTb FPAHAMO3HLIMWM 3SKCNEPTHLIMM
cuctemamun. C  OfHOM CTOPOHbI, TaKWe 3IKCMEPTHble cUcTeMbl bByayT
cnocobcTBoBaTb, Kak M Bce MHOOPMAUMOHHble TexHosnormn, 6Honee
30 PEKTUBHOMY WCMONb30BAHUIO YENOBEYECKOTO 3HaHWA —C 60/bwKnMm
4yMCIOM 33434 M 0XBaTOM H6osbLIEro Yncna GAKTEPOB, paclIMpPeHuto, B UTore,
cnocobHocTei Yenoseka. Ons npodeccun topucTa 30 NpesnonoKUTENbHO
O3HayaeT [OoCTMXeHWe 6bonblieit LnpaBeasvBOCTU,  BecnpUCTPaCTHOCTH,
6oJiee ycTONYMBOrO NopsAaKa, OCHOBAHHbIX HA COBEPLUEHHO'HOBOM KayecTBe
MHbopMauumn 1 crnocobos ee 06pPabOTKUN BmECTE ¢ Tem, MMEHHO B 3TOW
061acTM  IOPUCMIPYAEHLMA | CTAZIKMBAETCA € NOYTU  HepaspeLuMmbIMm
npobiemamu ¥ BbI30BaMM, | NIPOUCTEKAIOLWAMK M3 CaMoOro CyLlecTsa
Yyenoseyeckom Npupogbl. Npobaiema B TOM, 4T0 JOMUHMPOBAHME IKCMEPTHbBIX
CUCTEM B peLUeHNE YesloBeYEeCKMX BONPOCOB 03Ha4aeT YCTpPaHEHME CamMoro
yesioBEKA M ero npasa Ha OWMOKy. MOCTpoeHMe TaKoro poaa PUANYECKUX
3KCMEPTHbIXe CUCTEM, ) KPOMEM, TOrO, | 'CTA/IKMBAETCA C OOBEKTUBHLIMU
npobaémamu, CBA3aHHbIMM,C HEODXOAUMOCTbIO 3aMeHbl NPaBa Kak «Tena» u
Jayke "KaK «CUCTeMbI», NPaBOM, MOCTPOEHHOM Ha MpPUHUMME aNropuTMa.
3p0ecb HeusbexxHo OOHAPYKMBAEBTCA HEOOCTATOK 3HAHWUW Y WHMKEHepOoB.
OnddepeHumaima 3HAHMA yXKe B CamMOM  Hayke nNpuBOAWT K
HenepeBOAUMOCTU), M HEMOHUMAHUIO MEXAY OTAEe/bHbIMM obnactamu
3HaHMA. Bbl NOYTW. HE BCTPETUTE CpeaM KOMMbIOTEPHbIX CNeumnasncTos
BbIJAIOLWMXCA M OaXKe He OYeHb BbIJAIOWMXCA IOPUCTOB, HOPUCTBI KE B CBOIO
oyepenb, Majio 3aHNUMAIOTCA KOMMbIOTEPHBIMKU TeXHOOrMAMKU. Kpome Toro,
Cpeaun opUCTOB HE TaK MHOTO TeX, KTO CNOCO6eH CTaTb OTLOM WAM MaTepbio
IOPUANYECKON IKCMEPTHOW CUCTEMBI, MOCKOJbKY OO/IbLUIMHCTBO HOPUCTOB
MOHMMAET, YTO IOPUCNPYAEHLUMA He NpeacTaBaseT coboil SNHENHYL U
anroputmmuyeckyro cuctemy. CyllecTBoBaBlLIME A0 CUX MNOP MpPaBoOBble
KoaMdUKauum NoAHbl MNPOTUBOPEYUUMIA W pasHoUYTeHUR. WU paxe ecau
NPeAnoNOXNUTb, YTO TaKMe POAUTENM Y CUCTEMbI NOABWUAUCL Obl, OHW Obl
CTONIKHY/IMCb MMEHHO C OTCYTCTBMEM METOL0B WM WHCTPYMEHTOB A/A
nepesBoa CBOEro OMbITa HA A3bIK MPOrpamMm M afirOPUTMOB. ITO He 03HAYaeT,

161 Susskind R. Transforming the Law. Oxford, 2007
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YTO TAKOro poda CUCTEMbl HEBO3MOMHbI M YTO MX Hesb3s co34aTb. OYeBMAHO,
YTO Mbl MOKEM CTOJIKHYTbCA C UX noaBieHMeM. MOoXHO NpPeanosioKnUTb, YTO
nosiB/IeHMEe TaKOro poda MaluMH MOKOW/IOoCb Obl HA BOJIEBOM BJIAaCTHOM
peleHnn, a He Ha O4EeBUAHOCTM MUX NONb3bl, 33aKAa3YMKOM TAaKOro poaa MalluH
MOXKET ObITb INLLb TOT, KTO HY}KAAEeTCs B KOHTPO/1E U YBEPEHHOCTM B TEYEHUU
npoucxoasawmx npoueccos. O4eBMAHO, YTO Torda TakXKe BCTaa bbl BONpPoOC O
KOHTPO/IE 33 KayecTBOM paboTbl camoi Takoh cuctembl. KoHTposbHas
cUCTeMa A0NKHa ObITb YCTPOEHA HE MEHEE, a YacTo — U bonee CNOXKHO, Yem
CUCTEMA, KOTOPYIO OHa Mpu3BaHa KOHTpoaupoBaTb. Co3aaHMe TaKoro poaa
KOHTPO/IbHOW CUCTEMbI — elle OAWH TFPaHAMO3HbIA BbI3OB A/1A pPasBUTUA
MHOOPMALMOHHBIX CUCTEM B 061aCTU IOPUCTIPYAEHLMN, PABHO KaK U TO, YTO
npaBo, OYEBUAHO, HE CBOAMUTCA K TexHonornam. M eue oAWH BarKHEMLLUM
BOMPOC — 3TO NIerMTUMALMA TaKoro poaa MHGOPMALMOHHbBIX CUCTEM.

k k¥

UTaK, Mupbl yHMBEpPCUTETa M NpedeccMm He TOXAECTBEHHbl. WX cBA3b
Hy)XAaeTcs B 0cobol HAcTpoWKe, B QCOObIX Mpeanocbiikax, KoTopble He
CYLLEeCTBYIOT BHE OrpomMHOM paboTbl. a0 MX BOCNPOU3BOACTBY MU
NoALEP!KaHUIO. YHMBEPCUTET . ‘MOMKET CyLIecTBoBaTb /AUWb Ana  cebs,
NOCKONIbKY He aBnseTca OYHKUMOHAABHOM CUCTEMOM, npodeccns MOXKeT
OTPbIBATLCA OT YHUBEPCUTETCKOIrO OCHOBAHUANPLIHOK MOXKET He HYAaTbCA B
¢dunocodax. B MUpe, nog4nHeHHOM KaKoW-To OAHOW HOPMATUBHOCTU, MOTYT
obHapyXuBaTbca 'M36bITQUHbIE" 3N1EMEHTbI, CaM YHUBEPCUTET UM UHble
061acTUBAHATNIA MOTYT BbITb TaKinMm M3BBITKOM, PaBHO KaK Nap/laMeHT, UK
KOHCTUTYUMA. HO' 3TOT WU3ObITOK CYLLECTBYET TO/bKO B ONpene/ieHHOM
cucTemMe usmepeHua. Byapyroi, cucteme MsmMepeHus ero He CyLiecTByeT, U
napnameHTy,n1M npaBy, U 3TMKe HaxoauTca cBoe mecto. MoTomy Tak BaxKHO
YOEPKMBATb COCTOAHME| KOHKYPEHUMM W  B3aMMOAEWUCTBMA  PasINYHbIX
HOPMATUBHOCTEN Uy, CUCTEM M3MEPEHMA, OHWM NO3BO/AIOT 334ENCTBOBATbL
TAKOro poAaa «n36bITOYHbIE 3/1EMEHTbI», UCNOb30BaTb UX.

HedyHKUMOHaNbHbIE CUCTEMbBI, TAaKME KaK YHUBEPCUTET, - HE BO3HMKAIOT B
OTBET HA KaKMe-TO cneumasbHble, onpeaeneHHble HyXAbl, OHW CBA3aHbl CO
CTPYKTYpPaMu CO3HAHMUS YesnoBEKa, U MOTOMY WX HEBO3MOMKHO MOJIHOCTbIO
dYHKUMOHANN3NPOBATb, — ANA HUX GYHKUMOHANAM3aUMsa 03HaYaeT Hacuame u
3HaUUTENbHOE YNPOLLEHWe, W, 4YTO Tropas3go 6osee BaXkHO - MoOTepto
cobcTBEHHOro  3HauyeHua. Tak, K Mpumepy, peavrna B  npouecce
bYHKUMOHaNU3aLmm npespalLaeTca Hem3beKHO B MAE0N0MUI0, topuanYecKas
npodeccmna - B MOJUTUYECKYIO M YMHOBHMYLIO, Npodeccop —B AENOBOro
yenoseka, bU3HecMeHa.
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YHuBepCUTET, Kak npaBuno, obecneymBaeT BOCNPOU3BOACTBO KOHTEKCTOB,
KOTOpble HaZEeNAlT UEHHOCTbIo 3HaHMA. Kpome Toro, yHMBEpCUTET 3afdaeT
KOCMOMO/IMTUYECKOE M3MepeHue ana ntoboro nvua n nbon CTPYKTYpbI,
nomew,aa WX B YHUBEPCANIbHbIM KOHTEKCT. 3To He o06s3aTenbHo
MENKOYHAPOAHbIN KOHTEKCT, U OarKe, Npexne BCero, He MeXAyHapoAHbIN
KOHTEKCT. YHMBEPCUTET CTaBUT BAACTHbIE U HALMOHANbHbIE CTPYKTYPbI Nepes,
NOA/IMHHBIM KOCMOMOAUTUIMOM — SIMMHOCTU U OTAE/NbHOIo Ye/10BeYEeCKOro
CYLLECTBOBAHMUA, U MblluneHus, ®” - koTopble Gonblue 06O HaLMOHANbHOM
AN KONNEKTUBHOM U PYHKLMOHANBHON CTPYKTYpbl U ntoboro nybanyHoro
WAW 4acTHoro uHTepeca. bonee Toro, cam yHuBepcuteT obecneuymBaet
HenpepbIBHbIA AMANOr U COMNOCTaB/IEHME pPasHbIX MO3ULMIA U BblIPabOTKY
YHUBEpPCANbHbIX NOAXOA0B K PELLEHUNIO 33434, KaK,BNPOYeM, U K MOCTaHOBKE
npo6nem. OTHOCUTENbHO OPUCIPYAEHUMN, YHUBEPCUTET, rNaBHbIM 06pasom,
obecneunBaeT MNOHMMaHME MpaBa, BO3MOMKHOCTM ero MHTeprnpeTaumum u
ajanTaumm K apyrum cuctemam. Echm™ yHuBepeuteT ocnabnset 3To
HePyHKUMOHANbHOE  Hayano, OH{ TaKXKe PUCKYET, CTONKHYTbCA C
HenpeaBUAEHHbIMM  BOMPOCAMMU n, npobnemamu, “MPUYEM CaMbIM
HEOXWAaHHbIM 06pasom.

®PyHKLMOHANbHbIE CUCTEMDI | U FABACUCTEMBI), XOTA W  HyXAalTcA B
YHUBEpCUTETE, WAN B MWCNONb30BaHWWN YHUMBEPCUTETA, KaK, K npumepy,
HYXX[at0TCA OHU Bl PEAULUU, NN UCKYCCTBE, Win Npase, - HE MOTYT, TEM He
MeHee, BK/I0UNTh B,cebA NOAHOCTHIO HU OAHY M3 HEPYHKLMOHANbHBIX CUCTEM
— HUW YHUBEPCUTET, HW, PEAUFKIO, HU TIPABO, HM WUCKyccTBO. HO OHWM moryT
MbITaTbCA 3TO mcaenatb. DyHKWMOHaAM3aumsa U KommoguduKaums
YHUBEPCMTETA — ABA CYLLECTBEHHbIX BbI30Ba cerogHAwHero aHA. CylwecTso
HePYHKLUUOHANbHbIX  EUCTEM He  no3BosfAeT MM MOAYUHUTLCA
«obuecTBeHHbIM MNOTPEBHOCTAM M MHTepecam». Ecan ke OHM Bce-Taku
NOAYUHAIOTCA KOMMOAU®DUKALMM U PYHKUMOHANM3ALUMM — OHU PUCKYIOT
CTONIKHYTbCA B CBOEW MHYEHOM MAN NPOPECCUOHANBHOM KU3HU C KPU3UCOM,
NPOUCTEKAOWMM M3 “HePyHKLMOHANBbHOIO CyLLecTBa YHUBeEpCUTETa WAn
topucnpygeHunn. Mak Leppuga B «lpuHuune pasyma. YHuBepcuTeT B
rnasax ero y4eHWKOB» OMMUCbIBAET YHUBEPCUTET KaK TaKyl OpraHu3aumio,
KoTopaa cnocobHa K MNPOM3BOACTBY 3HAHWUA U BOBJIEYEHUA €ro B

%2 «KOCMONOAUTAHM3M» 34eCh W Aanee MOHMMAETCH B €ro KAaCCUYECKOM M3BOAE
CToMKamm, KOTopble No/aranm, YTo KaxKablid YesloBeK MBET B ABYX COObLIeCcTBax —
NIOKaNIbHOM COO0BLLECTBE, K KOTOPOMY NPUHALNEKUT MO POXKAEHUIO, U coObLLecTBE, K
KOTOPOMY MPUHAA/EKUT B CUY CBOErO pasyma v BAOXHoBeHus. // Cm. Nussbaum,
Martha C. (. Kant and Stoic Cosmopolitanism, in The Journal of Political Philosophyto
1997. Volume 5, Nr 1, pp. 1-25.
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YenoBeYecKylo, B T.4. B NPODECCHOHANbHYIO MM3HL.'®  Ho TaKoii
YHUBEPCUTET BO3MOXKEH, TOJIbKO €CM OH ABAAETCA HedpyHKLMOHANbHOM
cuctemoi.. Tam, rae MMelT MecTo PocT U ycuneHue yHKUMOHaAn3aumm
YHMBEpPCUTETa, HACTynaeT, HanpoTMB, 3aKaT YHMBEPCUTETA W NOTEPS MM
OCHOBAHWI N Kakoro 6bl TO HW ObINO 3HaYeHUA. MNoTomy YTO BeCTU BU3Hec m
oCyLwecTBAATb NpodeccnoHanbHble GYHKLMM MOTYT Apyrue CTPYKTypbl, a He
YHUBEPCUTET, - Apyrve AenatoT 3Ty paboTy nyylle yHUBepcUTeTa.

Henb3a  npeyBennMumBatb  3HavyeHWe npodeccum B obecneveHuu
FYMaHUTAPHbIX OCHOBAHWM. DKCNEPUMEHT, CBA3AHHbIA C BO3MOMKHOCTbHIO
npodeccmn rymaHM3MpoBaTb YenoBeKa ctaBuna CumoHa Bennb. CtaBmaa Ha
cebe, 3aHMManACE TAXKeNbIM GabpuyHbIM TpyAOM, OXungan baaroro apdekra.
Mocne HeckonbkMx netr Takoro Tpyaa CuMoHa Belnb NOAHOCTbIO
pasoyapoBanacb B ero BO3MOXHoOCTAX. Ee' 3aksouveHue: no-npexHemy,

rYMaHW3M He npoucTekaeT u3 ¢akta ‘Tpyaa, >

TAXKenaa pabota He
obnaropaxusaer cama no cebe. besdobpalleHna K CyLLeCTBY 3HaHUA — K
MbIC/IM U CMbIC/Y, AAHHbIX HE KaK' [oJas TeopeTUdecKashcxema — HO Kak
NpakTMKa yma M npobnematusauma 3Toro ofbira, npodecena — nwoban
npodeccun, - oKasbiBaeTca HENONHOLEHHOW, HE YA0BNETBOPSAET Y€/N0BEKA,

HO crnocobHa Ha KaKkoe-To BpeMA, OTBAEYb N Pa3BAEYb ero.

OTYacTH A3bIK COBPEMEHHbIX AECKPUNTOPOB, OMMCHIBAIOLLNX YHUBEPCUTET KaK
opraHusaumio, coobLuatollyio CTyAeHTY MpodecCUoHanbHble KOMMNETEHLUN,
NycTb U camble Pa3HOObPa3Hble — OTPa’kaeT BUAEHWE YHMBEpPCUTETA Kak
dYHKUMOHANBHON  CTRPYKTYpbI, tebecneumBatowiein, rnaBHbIM obpasom
npodEeccnoHaIbHBIEIKOMNETEHLMMN.

* %k %

lOpuanyeckne daKynbTeTbl BbipabaTbiBalOT METOAbI U3YYeHUA A3bIKA U HOPM
- ANA paspelleHns KOHQAUKTOB M MOAOEPMKaHUMA KOMMYyHWMKauui. Ho Ha
KaKMX OCHOBAHMAX M UCXOAA M3 KaKWUX MPUHLMMNOB OHWM 3TO AenatoT? OHu
Npou13BOAAT accoumaumm 1 BbipabaTtbiBaloT NpeacTaBieHne 06 aBTOHOMHOM
XapaKkTepe npasa 1 0 HedyHKLMOHaIbHOM cTaTyce anua. OHM NPOU3BOSAT He
TOJIbKO Mpodeccuto, HO U oNpeseNeHHYO KylbTypy, B KOTOPYO NOrpyKeHa
npodeccnn, a TaKKe BOCMPOU3BOAAT ONpeaeneHHbln o6bpas mupa —
OXBaYeHHbI HOpMamM W npaBam, HO 6onee BCero — MNPOHM3AHHbIN

163 Oeppuaa, XK. YHuBepcuTeT rnasamum ero nutomues // OTedecTBeHHble 3anUCcKu. N
6. 2003.

164 Bingemer Maria Clara. Simone Weil: Mystic of Passion and Compassion. Cascade,
2015
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BO3MOXHOCTAMM cBOOOAbI, 0becneynmBaemoir Kak pa3 OrpaHUYEeHHbIM
HOPMATUBHbIM peryanposaHnem. OHM 3aHATbI YacTo 3abaBHbIMM BeELLAMMU,
HO OHM, U TONBKO OHW, ABAAIOTCA XPAHUTENAMU N NPOU3BOANTENAMMN 3HAHMUA,
NMOHMUMAHMA U BblpPabaTbiBaHWA CMbICNOB. YHUBEPCUTETbI M HOpUAUYECKME
baKyNbTETbl JOMKHbI KAK HUKTO MHOW OLLyLLATb M3MEHEHUA BHELUHEN cpeabl
M 0CO3HABAaTb, YTO MPOUCXOAUT C HUMKM CaMMMWU. B 3TomM TaKkKe paboTa
YHMBEpPCUTETa, HO OH He Bcerga Ha Takyl paboTy cnocobeH. BoT npumep
BbIPaXKeHMA TaKOM CNOCOBHOCTM K OrpaHUYEHUID, KOTOPYHD AEMOHCTPUPYeET
topucT-npakTnk. Cyaba Ckanua 3amedaeT: «Korga ... A [cyaba BepxosHoro
cyaa CLUA. — npum. O. Bpeckoro] npuHMmato obLiee NpPaBuNo ... A He TONIbKO
OrPaHMYMBAD CyAbl HM3WEN WHCTAHUMWU, A caepxuBato ceba. Ecam B
cnepylowem Keice BCTPETATCA OT/IMYAIOLLMECA OT,MOUX MOJUTUYECKUX WU
JINYHBIX NpeanoyYTeHNN GaKTbl, U OHU OKAXKYTCA B OTHOLWEHWUW pe3y/bTaTa
COBepLIEHHO NPOTUBOMONOXHbIMU, A HE CMOTY NOTBOPCTBOBATL 3TUM MOUM

% 310

npegnoyteHvam; A byay AeprKaTbCA PYKOBOAAUIETO MNpuUHLMNA».
HedyHKLUMOHaNbHAA W HeNMHeWHas KoHuenuusa, BO3MOXKHas /Wb B
CPOPMMPOBAHHDBIX KY/NbTYPHbIX KOHTEKCTAX, KOTOpble RPEeAOCTaBAAlT U
KJII04YM, U CMbIC/Ibl TAKOTO poda no3vumn. UsHyTpw npasa Kak npodeccumn 3Ta

No3numMmn cyabn HeobbACHMMA.

B cuTyaumm guKktaTa GYHKUMOHAAU3AL MU IOPUCTLISARAKTUKM, TEM HE MEHEE,
UCKpeHHe NUWYTA 0 TOM), KaKoe \BANAHUE “Hay HWX  OKasblBaeT Teopua U
yHuBepcUTeT. [laXKe ecnn YacTb M3 HUX OTBEPraloT TaKOro poaa 3HayeHue U
npamoe BAWAHME, TONCYAEWNCKaA NpaKTUKa CBMAETENbCTBYET O Apyrom. B
CLLUA nonoBuHa pelueHUid BepxOBHOIO Cyna copepkaT CCbIJIKM Ha y4yeHble
ctatbi.  O6MNbHOE OOpal€HNE K HOPUOMYECKON HAyKe COAEPMKUTCA B
pelweHMAX)\EBpONencKOro cyAa)a TaKXKe B PeLIeHUAX KOHCTUTYLMOHHbIX
cynoB. OHM ©6palaloTCA, K HOPUANYECKOW AUTepaType, XOTHA, KOHEYHO,
yuTaTeNnsAMM yJdeHbIX CTaTen ABNAeTcA odeHb Hebosblwoe yncno nwgei. Ho
y4yeHble CTaTbyM JQCTUFAIOT, TakMm obpasom, csoel aygutopun. OHu
obpalwatoTca K MHOMBUAYaNbHbIM Keiicam. ITo agpecHoe obpaleHue K
obnacTn, KoTOopas pasBMBaEeTCA MO CBOMM BHYTPEHHMM 3aKOHaM., -
BO3Bpawaer npodeccMto K COBCTBEHHbIM OCHOBaHMAM WU co3gaeT
NoTpebHOCTb B HayKe NMpaBa, KOTOPY Npodeccus He MOXKET MPOU3BOAUTD.
JKoHOMM3aLMA YyHMBepcuTeTa W npodeccun npuBoauUT K ewe 6onee
CNOYKHOMY XapaKTepy B3aMMOAENCTBUA MPAKTUKM U YHUBEPCUTETA, HO He
OTMEHAET TaKoro B3auMmopenctemA. B BoctouHoit EBpone, HaBepHoe, 3TO
pacxoXAeHue MeXay NPaKTUKOA W YHWUBEPCUMTETOM HOCUT Haubonee
OPaMaTUYHbIA ~ XapaKTep,  MOCKONIbKY  YHMBEPCUTET  MAKCMMAJIbHO

163 Scalia A., Gutmann A. A matter of interpretation: federal courts and the law: an

essay. Princeton University Press 1997
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AVCTaHLUMPOBAH OT NY6/IMYHOM KU3HU, ABNAETCA CYOBEKTOM 3KOHOMMYECKNX
OTHOLWIEHUA WM yacTo, U ewe B 6Oonbluel cTeneHn — MNOAUTUYECKUX
OTHOLWIEHWUI, ABAsieTCA CNabblM, BO BCEX OTHOLWIEHMAX, MNOAYUHEH
OAHOBPEMEHHO MNOJIMTUYECKOMY 3aKady W B HaMMEHbLUEN CTeneHu
camocToaTeneH. U 3pecb BoctoyHaa EBpona cHoBa OKasbiBaeTca “Bnepeau
nnaHeTbl Bceit”, nepexmeaa rnobanbHble NPOLECCHI B UX CaMOM OCTPOMN U
paaukanbHo ¢dopme. OHa CTasKMBaeTCA C MaKCMMA/NbHO OCNabaeHHbIM
ydactmem HedyHKLMOHaNbHbIX CTPYKTYP, B T.4. YHMBEPCUTETA, B ABUNKEHUM
CoLManbHbIX MPAKTUK U CUCTEM.

* % %

KynbTypa, M npaBoBasa KyabTypa, MOCTOAHHO 3aMeTaloTCA MEeCKOM HOBbIX
MPOLLECCOB MK Ke CamMM NOABepPraloTca 3po3un UsHyTpu. OHM TpebytoT
MOCTOAHHOIO TPyAa Mo BO30OHOBNEHWUIO ¥ OBHOBAEHUIO M TBOpYecTy. K
npumepy, TonbKo 15 wm3 100 cTyaeHTOB amepUKaAHCKUX OpUaMYECKnX
GaKyNbTeTOB UMTanM «3anuckn dbea€pannct»™®, kHury,  ebasatenbHylo A1
OCMbICNEHMA M NOHMMaHMA npaea CLUA.\Y cTyaeHTOB-10pUCTOB B BoCcTOUHOM
EBpone BoobLEe HET KAKMX:TO, MCXOAHbIX NPABOBbLIX TEKCTOB, KOTOpbie Obl
coobwanm um onpeaeneHHbIN BRYC M HePYHKLMOHANbHbIE YCTAHOBKM B
061acTv npasa. TaKUMKW TEKCTAMKU HE ABAAIOTCA HIU KOHCTUTYUMKN, HU KaKue-
TO Bblgatowmeca yMEOHNKN uan MoHorpadums K K1accMyeckMm Ke TeKcTam
OTCYTCTBYIOT KNtOUN. KOHCTUTYUMM JIMLLEHbI 3HAYUMMOCTM, YKOPEHEHHON B
NpPaKTUYeCcKoM MyAPROCTM, LLEHHOCTAX U ybexaeHusx. Mocne coumanmsma Ha
MECTO TAKUX TEKCTOB MbITAIOTCA MOCTAaBUTb, MEXAYHAapPOAHOE NPaBO M NpaBo
npasgdyenoBeka, HONITO YAETO BbLIFMAAWT HATAXKKOM U CPOAHU OYepenHOM
MOEeoNOfUM, NOCKOJIbKY. OOOCHOBaHME BEPXOBEHCTBA MENKAYHAapPOAHOro
npasa MMPOAOrM3MPOBAHO M MAEONOrM3UPOBAHO.

Mo-uHOMY IMLIbTam, rAe FPUCTbI OKA3bIBAKOTCA NOTPYKEHHBIMU B MPAKTUKY,
obpalleHbl K NPaKTUKE — KarKAOAHEBHYIO PYTUHHYIO MPAKTUKY, B KOTOPOM
OHM BCTPEYAIOT pPas/iMyHble TMPUTA3AHUA W UCMbITLIBAIOT  HYXKAY B
MHCTPYMEHTaX U KPUTEPUAX PaspeLlleHns CUTyaL MK, rae OHU CTasIKMBatoTCA C
NpuTA3aHWMEM  OTAENbHOIMO /MUa M MHOMEeCTBOM  HeCcOBMaAakoLmx
NpuTA3aHWiAi. Tor4a OHM  UCMBLITLIBAOT  HYXKAY He  CTO/IbKO B
NPo¢decCMOHaNbHBIX KOMMETEHUMAX, HE CTONIbKO B aJIFOPUTMaX, CKOJIbKO B
KOHTEKCTax, B KOTOPbIX CamMa CUTyaums, Kak MU mMx npodeccus, oKkasbiBatoTcA
HageNeHHbIMM XOTb KAaKMM-TO cMmbiciOM. Torga nepeg HAMW BO3HMKaeT
cepusi BOMPOCOB, Ha KOTopble Y camoit Npodeccun HeT OTBETOB: K Npumepy,

166 o o
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Ha OCHOBaHMM Yero OCYyLLEeCTBNAAETCA WHTepnpeTaums 3aKkoHa cyaben? wu
NpocTo topuctom? W 3aecb BO3HMKAeT NMOHWMMaHWE, YTO ONbIT, KOTOPbIM
pacnonaraeTt cyAbs — OH MPOU3BEAEH HayYeHWEM, HO TaKMKe U HyXKA0W B
NPUHUMNAX U OCHOBAHUAX WU KOHTEKCcTax npodeccuun. HOpPUCT He A0NKeH
npuobpetaTtb 3TOT OMNbIT 3aHOBO W 3aHOBO. KOHTEKCTbl AO0/MKHbI MMETb
ONUTEeNbHOE  CYLLeCTBOBAHMeE. M B nNpakTMKe OHW OOHapyKMBaKOT
rpaHAMO3HOoE 34aHMNe NPaBa Kak CUCTEMbI, AaXe eC/M OHO He A0CTPOEeHO Uau
noABeprioch paspyLleHNAM; OHU 0BHapY»KMBALOT, YTO 3TO 34aHMEe NOKOMUTCA
Ha HayKe npaBa, Ha YHUBEPCUTETCKON AOKTPUHE, U Ha paboTe Mo co3AaHuIo
KOHTEKCTOB M CMbICNOB, KOTOPYHO AenaeT yHuBepcuTeT. TaK, Aaxe He
CTpemMAcb K TeopuMu, MNPaKTUKM obHapysKuBaloT Teopuo. WM Tak
noagepKMBaeTCs Takoe YCTPOMCTBO MUPaA, B KOTOPOM NPaBO U YHUBEPCUTET
06nafatoT  cob6CTBEHHbIM  MecToM UM Hed CTpemATca  4YpesBblyaliHO
pacwmpuTbCAa, BbINAA 3a Npeaenbl pasyMHoeT U 3dbdGeKTUBHOCTHU.

TaK npakTMKa 1 npodeccus CTaBaTca AULLOM K anuy C npobaemamu, KoTopble
MOXKET paspellaTb Aub YHUBEpPCUTET. Ho yHuBepcuTeT gosikeH obnagatb
YYTKOCTbIO MMEHHO K AeMCcTBUTEIbHbIM MPpo6aeMam npodeccun, ocTaBnsasa ee
npodeccroHanbHble GYHKUAMNEN camoW, HE npeTeHAys Ha HUX M He
npucsameas ux cebe. PaBHO \Kakhu npodeceus [L0MKHA BUAETb CBOM
cobcTBeHHble npedensl. K npumepy, Kak 3TO. mpoucxogut B obnactu
onpeaeneHnsa caHRLMM 3apecTynieHns; B T.4.)eMepTHOM KasHWU. HakasaHue
M Kapa 3a NpecTyAAeHMs — 3TO He NPEeporaTMea IOPUCTOB-NPOdECCUOHANOB,
37O NpeporaTMBa Hapoaa,/Mpeporat1eal NoUTUYECKOrO PelleHns HapoAa,
aT0 Hel pelleHWe, KOTOpPOe MOMKer ObiTb caenaHo npodeccnoHanamm,
NIOABMU. topuanyecken npodeccun, 3To Oaxke He pelleHue cynew, He
npaBoBOe hpelweHue. “ KOpucTbl ) cneaytoT 3a 06LWMM  BONEU3BABAEHUEM
OTHOCUTE/NTbHO CaHKLLMﬁ, XOTA CaMn MOTyT 6bITb NMPOTUBHUKaMU TeX NN UHDbIX
CaHKUMit. MpaBo 3KCNEPUMEHTUPYET - CO343eT KOHKPETHbIE U AUCKPETHbIe
npaBuaa, UAN Ke 0BUWIME NPUHLMMbI UAM DanaHcUpylolwme TecTbl, C Tem
yTob6bl OrpaHUUYUTL CyaebHOe YCMOTPEHWE B pPELUEHUU PUANYECKUX
BOMPOCOB WM HaMpOTMB, OCNabuTb MNpefesibHY0 KECTKOCTb MpaBa,
obpaTuBLIErocs K anropMTmusaummn. Ho Tam, rge cyliecTsyeT HeBepoATHan
BapMaTUBHOCTb — TaM MeCTO NOJIUTUKU, NONUTUYECKOE pelleHne He OO0/1KHO
3dMeHATbCA 3KCNEepPTHbIM MHEHUNEM. n npaso AO0/IKHO YCTYyNUTb B 3TOM
C/lyyae MecTo NoAUTUKE, NPU3HAaB 3a Hel ee 06aacTb. Ha NoOAUTMKY npaso
MOXKET AeMCTBOBATb, /MLb 3aHUMAsA CBOe COHBCTBEHHOE, CBOWCTBEHHOE emy
mecto. Co3aHMe KOHTEKCTOB, B KOTOPbIX BO3MOXKHO TaKoe B3anMOLeNCcTBME
Mexay MOAUTMKOM WM NpaBo — Aeno yHueepcuTeTa. [1paBo  AO/KHO
OCHOBbIBATbCA  Ha  COOCTBEHHbIX  MpaBW/ax, BO3AEPKMBATLCA  OT
NPOHMKHOBEHUA B Apyrne 061acTv U He 3aMMCTBOBaTb MPUHLMMbI U3 APYTUX
couManbHbIX noacucTem,, 0cob6eHHO GYHKLMOHaNbHbIX cuctem. Karkgaa v3
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3TUX CUCTEM — 3KOHOMWKA, MOpasb, NMOJUTUKA, - MMeeT COBCTBEHHble
MeXaHM3Mbl PEeryinpoBaHus, U A0 TeX Mop, NoKa OHU paboTaloT, OHU He
OOJIKHbl 3aMeHATbCA NpaBoBbiMU. paBo HeobxoAaMmo nuWb B obnactu, B
KOTOpoN OHO 3OPEKTUBHO M B KOTOPOW OHO OCHOBAHO Ha COOCTBEHHbIX
npasunax. TaKana e NAMHMA aprymeHTauum obHapyKuBaeTcs, K npumepy, B
06/1aCT MOHMMaHMWU 3HAYEHUA M OPUANYECKON CUbl MEXAYHAapPOAHOro
npasa. MeKayHapogHoe MNpaBO BEPXOBEHCTBYET, NMOTOMY YTO BHeLIHAA
No/sITUKA — NpeporaTMea BNAACTK, Yalle BCEro — UCMOJIHUTENIbHOM BNacTu, U
NOTOMY CyAbl A0/KHbI Ae-daKTo NPUHUMaTL 06A3aTeNIbHOCTb TeX peLleHUn,
KOTOPble MPUHMMAIOTCS NPABUTENLCTBOM BO BHELUHEN NOAUTUKE. PaBHO Kak
N npaBa 4yenoBeKa 0b6s3aTesibHbl B CU/Y TOrO, YTO CYLLECTBYET YE/NOBEK U
CYLLECTBYET KOHCEHCYC MO MOBOAY TOro, KOro CYMTaTb YeNOBEKOM. ITO -
couManbHbIi U MONMUTUYECKUI KOHCEHCYC,/ HE 3KCMEepTHOoe MHEHMUe.
YHuBepcuTeT BblpabaTbiBaeT HeobxoAUMbIE, YCNOBMA AN1A TaKoro
KOHCeHcyca, Npuyem nociegHUn oCTaeTeAMOKUM N NOANEXKUT KOPPEKLUMU.

* %k

Oaxe ecnu yHUBEpCUTET n ABnseTcs NCKAOYMTENIbHBIM
KoMMOaMUKAaTOPOM, ero BCe PaBHO HACTUTaloOT, BONPOChl PUHAHCUMPOBAHMA.
KTo obecneumBaeT cyllecTBOBaHME YHUBepcMTETa? Ha KaKux ycnosuax?
KaKoli cTaTyc umetoT npenoaasaTenn? MoXeTaiu yHUBEPCUTET CYLLLECTBOBaTb
3a cyeT nnatbl 3a 0byyeHue cTyaeHTOB? MMeeT in nNpaBo yHUBEPCUTET Ha
yacTb Ny6/IMYHbIX PUHAHCOB?

C BOMpPOCOM 0 hdMHAHCUPOBAHUEN, CBA3aHA npobnema W pasmepos
yHuBepcuTeTa. [JO/MKEH /AWM WHUBEPCUTET paclmpATb 6ecKoHe4yHo CBoOW
PbIHOK? DhdEKTUBHA /I KOHKYpPeHUMA MexXay YHuBepcutetamm? Y10
[0CTUraeTca ‘Bhpe3ynbTaTe TaKoN KOHKypeHuun? KakoBbl AeNCTBUTENbHbIE
0XUpaHuAa obLLecTBa oT yHMBepcuTeTa?

O4yeBUAHO, 4YTO MpPW “HEACHOCTU OTBETOB CTOMNO Obl NMoadep*KMBaTb, MO
KpaliHeli mepe, pasHoobpasue NpeasioKeHUn Ha pPblHKE, a TaKxe
pasHoobpasne  yyebHbIX  3aBefeHMM, Yepe3  HenpekpalarLmnca
SKCNEePUMEHT M BapMaTUBHOCTb B 3ToW chepe. WMHbIMM CNOBaMU, HYKHO
MHOTO MNPaBOBbIX LWKOA M MHOMXEeCTBO chneunanusaumii. YHUBepcuTeTbl B
BocTouHol EBpone Hy:KaaloTcA B ABYX UM TPeX HamnpasieHUsAX PasBUTUS.
OfaHO — 3TO nNyTb NO4YTM He pedopmupyemblx OONbLINX CTPYKTYP,
obnagatolmMx KOMOCCaNbHON WHepUMel, YHUBEPCUTETbI, HacYMTbIBatOLLME
TbICAYM MpenojaBaTenien U AEeCATKU TbiCAY CTyAEeHTOB, GUMHAHCUpyemMble W3
rocyfapcTBeHHoro 6ioaxeta 1 BbINONHALWME ONpefeNeHHbIn CounanbHbIN
M NOAUTUYECKUI 3aKa3. BTopoe HanpasneHue cnocobHbl noaaepXunsaTb
b HebonbluMe 3KCMepuUMeHTaNbHble nAowWwaaKkW, obnagatowme
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aBToHOMMeN. OQHMMM M3 TaKMX NAOWAAOK, K NPUMEpPY, ABUINCH HOBblE
YHUBEpPCUTETbI, CO34aHHble B BocTouHol EBpone nocne pacnaga CCCP, K
npumepy, LeHTpanbHo-EBponeiickunit yHnsepcuteT B byaanewTte, Bbiclwan
LLIkona koHomuMKKM B MockBe, EBponenckuii NlymaHUTapHbIA YHUBEPCUTET B
MuHcKke, Kueso-MormnaHckaa Axkagemma u  gp. B Takmx  manbix
YHMBEpPCUTETAX BCE MOXKET MNPouUcXoamtb ObicTpee M 3ddeKTUBHEE, OHMU
oCTpee BOCMPUMHUMAET U MepekMBaeT BbI30Bbl, KOTOPbIe CTOAT KaKk nepes
npodeccuelt, Tak N nepes yHUBEPCUTETOM, U BMecTe ¢ Tem, Bonee ocTpo
MCNbITbIBAOT Ha cebe 1 BCce HeraTMBHblE TEHAEHLU MM COBPEMEHHOIO BbICLLETO
obpa3oBaHus. Takue niowagKkM He MOryT W3MEHUTb CUTyauuilo B
06pa3oBaHUM N106aNbHO, HO OHM OKa3blBalOT 3HAYMMOE KOCBEHHOEe
Bo3aelicteme, obecneumBaloT asbTepPHATMBY M BapMATUBHOCTb, PA3pyLUatoT
KOPMNYCKYAAPHOCTb CUCTEMBI, AENAIOT BO3MOXKHBIMWU rMOKME M NOCTEMNEHHbIE
M3mMeHeHua.  TpeTbUM TUMOM MOTYT OBITb  KOONEepPaTUBHbIE LLEMOYKM,
obbeanHAOWME YHNBEPCUTETLI Ha YPOBHE, MPOrpaMMyM OTAENbHbIX KOMaHA,
COTPYAHMYAOWMX N 06 beANHAIOLLNXPECYPChI U YCUNNA,

Ha camom fene, MMeHHO Ha Takux NAOL@AKaX,BOSMOXKHO PelueHne MHOTUX
CNOMKHbIX BOMNPOCOB, CTOAWUXHE TOM YMCAE nepen Hauuen: Hanpumep,
BbIACHAETCA, YEMY YUUTb CTYAEHTOB, BKeNatoLLMX ETaTb IOPMCTaMK, UTO TaKkoe
COBpEMEHHOe MNPaBo, KTO TaKOW\ IOPUCT)LKaK pas3BMBaeTCA COBPeMeHHOoe
NPaBo Kak B HalMOHaMBHbLIX rpaHWLAx, Tak M 33 UX npedenamu, rae
HaXOAATCA rOPM30QHTLI €r0 PASBUTUSA, KaK OHO CMPAaBAAETCA C COBPEMEHHbIMMU
Bbl30BaMM, 11062/ bHbIMUA Ky HAUMOHaNbHBIMM. Ha Takux naowagKkax
NPOMCXOAUT POPMMPOBaHME HE MTO/IBKO OTBETa Ha 3anpoc, HOo M
dopMuUpytoTCA  camM,. 3ampechbl U onpeaenseTcd BO3MOXHas ¢dopma
yHUBEpCUTETA.

Kak ynpasnAoTea WKoAbl NpaBa? — elle oAnH Bonpoc. B BoctouHol EBpone
OTCYTCTBYET K/1acC MPOdECCMOoHaNbHbIX U CBEAYLUMX MeHeaKepoB B o6iactu
obpa3oBaHUA M HaykW. Larke KommoguduKauma yHUBEPCUTETA MNOKa He
NPMBOANT K CTAHOB/NIEHMIO Kacca TaKOro poaa ynpasneHLeBs, YTO OTHIOAb He
cnocobcTByeT  ycnexam  YHUMBEPCUTETOB Ha  pblHKe.  YHUBepcUTETbl
YyNpaBAaATcA COOCTBEHHbIMM  YMHOBHWKaMK, OTOMpaemMbiMM M3  4MCAa
npenogasaTtefield M y4yeHblx, YTO elwe pa3 MoAYEPKMBAET YHMKaNbHOCTb
TaKOro poAa MHCTUTYTOB, HO BMECTE C TEM YCU/IUBAET KPU3UCHbBIA MOMEHT.

CYLLI,ECTBYET TaK»Ke CBSI3aHHbIN C np06neN\0171 MeHeaXMeHTa BOMPOC O TOM,
KaK 0T6MpaI-OTCFi npenop,aBaTenM? Hackonbko I'IDECTM)KHOﬁ ABNAETCA
nosnumnAa yquoro? OTCVTCTBVIe AGVICTBVITG!’IbeIX KOHKYpCOB, Me&XaHU3MOB
AEVICTBMTEI'II:HOI'O 0T60pa, KpnU3snc yHMUBEPCUTETA, HEOoYeBUOHOCTb €ro
counanbHoOro mecrtra w“ UEHHOCTHN, He CFIOCO6CTBYI-OT npuBaAEYEHNUIO B
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YHUBEpPCUTET camblX cnocobHbix. C 3TMM Kak pa3 U cBA3aHa npobnema
OrpaHMYeHHOM cNOCOBHOCTU TaK Ha3biBAaEMOro akagemumyeckoro coobluecrsa
obpa3oBbiBaTb CMbIC/IbI - WAKM  XOTA 6bl 0603Ha4yaTb TeEHAEHUMIO K
CMMBO/IMYECKOMY rocnoacTsy. 3a4acTylo YHUBepcUTeT 3abbiBaeT 0 TOM, YTO
obpa3oBaHMEe — 3TO He TO/IbKO MNOArOTOBKa CTYAEHTOB, 3TO TaKXe MU
NnoAroToBKa npenogaBatenen W obpasoBaHMe CaMOM  CTPYKTypbl
yHuBepcuTeTa. M 3TO HanpasiaeHWe MNOAroTOBKM TpebyeT He MeHbliero
BHUMaHMsA, yem npodeccmoHanbHasA NoAroToBKa.

Xanperrep Kak-TO 3aMeTWA, YTO WMHCTUTYUMU He 6asvpytoTca Ha maeax u
LLeHHOCTAX, OHU — MPOAYKT TEXHWKU. ~°' OH NOBTOPAET 3TO YTBEPKAEHME
BCcnes 3a Makcom Bebepom, OTKpbIBWMM  ABAEHWE COBPEMEHHOWM
6topoKkpaTUn. PYHKUMOHANM3M 3TUX MHCTUTYTOB 3aBUCUT KaK pas OT MX
CNocobHOCTM OTAENUTb MOTMBbLI U YyBCTBA UMHANBUAYANbHOCTb UX Y/EHOB
OT GYHKUMA OpraHM3auMm B LeNoM. Buammo, NOTomMy ApYyro HemeuKui
MblCAnTENb — Xabepmac, - NOCTOAHHOTBEPAUT TE3UC 06,Y30CTU KM3HEHHOIO
Mupa. Ho B TaKom c/iyyae BO3HMKAET BOMPOC — YeMy, Kakomy mupy
NPUHAANEXUT yHUBepcuTeT? Kak [aNneko OH MPOABWHYICA B CTOPOHY
CTQHOB/MIEHMA B KayecTBe OQAHOIO M3 WHCTUTYTOB? KaKkue LUEHHOCTU, He
noasaexalme Kommoandukalmm v RETOMy CNQCO6HbIe OKa3biBaTb BAUAHME

Ha ¥U3Hb, YHUBEPCUTET AencTBUTeNbHO 0beperaeT?

Ocyuwiectsnaet AU yHUBEPEUTET couMannsaumie? Kak oH 370 Aaenaet?
HacKonbKo 3HauyMMbl, MexaHM3Mbl COUManmn3aLmm, KoTopbiMU pacnonaraer
YHUBEPCUTET? HackonbKo  yHMBEpPCUTET  AB/AETCS reHepaTopom
coBpeMEHHON KyAbTypbl? Hacko/bKO YHMBEPCUTET NpeacTaBaseT cobon Ty
o6nacTb, 'B KOTOPON FMPOUCXOAUT CTAaHOBJIEHME FPaKLAHCKOM U ewe b6onee
LUMPOKOMN = HKOCMOMNO/IUTUYECKOW MO3MUMKM YenoBeKa? YTo aenatb, ecau
OKas3blBaeTcsA, YTo. LLeHHOCTU TEPSIOT CBOE 3HaYeHue?

9TM BONPOCHI OCTAOTCA OTKPbITbIMMU.

167 Xaiperrep, M. CamoyTBepKaeHne HemeLKoro yHusepcuTeta // M. Xaligerrep.
PaboTbl 1 pasmblwneHns pasHbix net. M., 1993.
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Jlekyus V. Cpepa. CBetuna, geHb U HOUYb

Yacme 4. 3Ha4yeHue npasossix udeil.

Bo Bpems yyebbl Ha lOpuanHEecKkoM QakyabTeTe A C HETEPNEeHUEM OXMuaan
Kypca MCTOPWUM NPaBOBbIX YYEHUI, MOCKOAbKY OH obewan 6biTb OAHUM M3
Hanbosnee MHTepecHbIX. B Hem cBepKano cnoso "nctopua', KoTopoe cambim
BO/WE6BHbIM 06pa3soM COeAMHANOCH C NOAWUTUKOW M npaBom. Ho 3aTtoT
MHTPUTYIOLWMIA KYPC OKA3a/Cca OAHMM M3 CaMbIX CKYYHbIX — M, CAMOE BayKHOE,
— COBEpLIEHHO HemnoagbeMHbiM. Ha npoTskeHuMM roga Ham  6biio
npeasioXKeHo NpPoYecTb y4eBbHUK M XpecTomaThio. B yuebHUKe XuBble Belm
OKa3a/MCb MPEeCHbIMM U abCTPaKTHbIMKM, XPECTOMATUS Ke CoAeprKana
OTPbIBKW, KOTOpble, OyAyunm JNUIEHHbIMW KOHTEKCTa, BbIMAAENN KaK
3acylleHHble fIMCTbA, cnabo HanoMuHalowue o ObiBWEN B HUX paHee
KU3HW... Bosiee TOro, 3TMX JINCTbEB OKa3a/ioCb CAUWKOM MHoro. MHTepec
nponazan B 3ToM mope MHGOPMaLLMK, KOTopas Ham bblna NpeasioKeHa, U B
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KOTOpPOW HaZao 6blo He TONbKO Pa3obpaTtbCa, HO M MPOCTO MOCTAPATbCA He
YTOHYTb. YTO KacaeTcs y4ebHMKA, TO OH CTEPMU/ICA PACTO/IKOBATb YMTATEN!O,
YTO Yy TOTO WAM MHOFO aBTOPA MPABWU/bHO, @ YTO OWMBOYHO, U KaKoe MecCTo
ero Tpy4 3aHMMaeT B Mepapxuu AOCTUXKEHWA WAM B  MapTUpoJiore
3a61yKOEeHUIM YenoBeYecKkol Mbicn. ABTOPbl y4eOHUKOB BbIrNAAENN KaK Obl
npo3op/aunBee, TOHblLUE, TOJKOBEE BCEX TFEHWEB MbICAN, KOTOPbIX OHM
npr3BaHbl 6blIM 06BACHUTL U OLEHUTb. YUebHMK — KaK NPOTOKOA cyaebHoro
3acefaHus, B KOTOPOM MbICAUTENIN - NOACYANMbIE, @ COYMHUTENb Yy4eBHUKa
— NPOKYpPOP, aABOKAT U CyAbA OAHOBPEMEHHO.

ok k

Wctopua — HappaTMB Mo cywecrsy. [Jna HappatmBa 0COBEHHO BaHbl
BHYTPEHHME CBA3N MEXAY €ro 4acTamM, a TakXKe pa3suTre aencTemns.

Mpu 3TOM HappaTMB — 3TO HEe TO/IbKO PactKas npenodasartens wau astopa. B
HappaTMBe, Kak B Hallem C/lyyae, AHacTBYIOT ero riaBHble repov — camwu
MbICIMTENIN, @ TaKXe CTYOEHTbl, . KOTOpble OTOUPEIOT,. HYKHYI0 UM
NHdOopMaLMIo, OLLEHUBAIOT ee. TaK BO3HWUKAET TPEYIro/IbHUK —

naes

MbICANTEND CTyaeHT

3To cocTaBasiowMe 4Yacty HappatuBa. [lpenogaBaTeNib He MOXeT b6biTb
BMMCaH B 3Ty, CXEMYy, OH HaxoAMTCA PsfAOM, CO3[aBasf CcaMy BO3MOMHOCTb
dopmmpoBaHUA Tako CUTYaLUN.

Noea
npenoaasaTtenb

MbICUTEND CTYAEHT.

Kk ¥
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M3yyeHne ucTopun mMaen MOXKHO ynoaobuTb MPOrysKke No He3HaKoOMOMY
ropoay. BoT — ecTb ropo, ectb NyTewecTBEHHWK, ecTb KapTa. Ho atn Tpu
BEWU HeobxoaMMO 06beauMHUTb B pacckas, Tak, 4Tobbl Bam u4TO-TO
OTKPbINOCb B 3TOM ropode W Bbl moran 6bl 06 3Tom ropoge noseaaTb
APYrMM. Y Kaxgoro nyTellecTBEHHMKA pacckas byaeT ero cob6CTBEHHbIM, U
BCE 3T paccKasbl He byayT NOBTOPATLCA.

MO3KHO YTBEpPX/AaTb, UTO paccKasbl 06 UCTOPUM OTOPBaHbI OT PEaNbHOro B
CUNY NOABNAEHMA BCE HOBbIX WM HOBbIX WHTEpMNpeTauuii, nepenneteHuns
pacckasax 3HaHuMA U MHeHuAa. Ho 6onee [0OCTOBEPHbIM BbIFAANUT BCE Ke
Te3nC 0 TOM, YTO UCTOPMA - 3TO Hall paccka3 camum cebe o cebe, 3anucb
HaLlMX COBCTBEHHbIX XU3HEW, MOTPaUYEHHbIX YCUAWUM, Npobiem, KOTopble Mbl
nbiTaemca pewnTb. Kaxkaaa 4acTb NCTOPUM LOYEHB, TPYaHa A1A Hac, nbo oHa
[aeT HaM YPOKM M CO343eT CMTyaLuu, KOTOpble MbINIO/IXKHbI NePeXnTb Ha
cobcTBeHHOM onbiTe. Mbl  JO/MKHBI  HayuyuTbCcA W3BAEKaTb MOAb3y W3
NPMMEPOB 1 OWMBOK Tex NoAen, YTO MU A0 Hac. Ho NOHATbL UCTOPUIO Mbl
MOXEM, NNLLIb BCMaTPUBaAch B cammx ceba.

kK

MepBbiM NPaBUIOMIM3YYEHUA UCTOPUN NOUTUYECKUX U MPABOBLIX YYEHUI
[0J1KHO ObiTb.CNeaytollee:

McTopusy, 001KHA CTROMTLCA. Ha A0CTOBEPHbIX ¢dakTax, a He Ha mn3obunum
npuvobpeTenHon nHpopmaLmu.

Mpobnema ob6uAUA, MHPOPMALMM  MOXKET OblTb pelleHa TOJIbKO TaKum
cnocobom. BaxkHo He mpocTo npeactaBneHne "06beKTUBHON MHbOpMaumn",
a WMMEHHO CcOCTaBfieHWe CBA3HOM  NOBECTM, OnNUupalolenca  Ha
nepenneTaloWwmeca mexagy coboit cyObeKTHble MPaKTUKW, Ha OCHOBAHWUU
KOTOPbIX UCTOPUSA, N TeM boslee — UCTOPUA UAEN, — MOMKET CYLLECTBOBATbL U
MMETb 3HaYeHMe.

PaboTa cTyaeHTa [O/IKHA COCTOATb B KPUTMYECKOM YTEHMM, BblABAEHUU
OCHOB CBOEro y4yacTus B pa3BopayMBaloleMca Happatuse. Takum o6pasom,
Mbl MOM3aZaemM B FpaHWLbl NMOCTMOZEPHA, KOTOPbIA He CTO/IbKO OTpuLLaeT
CYLLEeCTBOBAaHME WCTUHbI, CKOJIbKO OTPMULI@EeT CyLLecTBOBAaHME WCTUHbI BHE
y4acTma cybbekTa.



169

Ewe B XIX BeKe nopg DKTOH 3aMETWU/, YTO B CU/Yy HapacTalowmx obbemos
nHbopmauumn BO3HMKAET BONPOC O ee goctoBepHocTu. Ecam fleononbg ¢oH
PaHke mor B 19 BeKe BbINycTUTb 70-TOMHbIN TPyA NO BCEMUPHOM UCTOPUM,
No/ib3yACb BO3MOHOCTbIO 3KCK/IHO3MBHOMO AOCTYNa K HEKOTOPbIM apxMBam
EBponbl, B T.4. apxuBy BaTukaHa, TO B Hayane XX BeKa apxmBbl OKa3a/iucCb
OTKPbLITbl, M EBpONA CTONKHYyNacb C MOTOKOM TPYAHO KOHTPOJMPYEMOIA
nHpopmaymu.

BTopoit npobnemoit goctoBepHOCTU MHGOPMaALMK ABAAETCA CyLLECTBOBaHUE
CpeACcTB MaccoBOoM MHPopmaumMm M TOT crnocob nogaum wuHdopmaumu,
KOoTopyto oHM n3bpanun. B CLUA B 70-x rogax XX BeKa y4yeHbli U NOAUTUK 3.
MOWHWUIAH KPWUTUKOBaA MNO3MUMM ra3eT 3a TO, 4YTO ras3eTbl MblTaloTCA
NpeacTaBnATb AKOObl OOBEKTUBHYIO WMHPOPMALUIO, KOTOpPas TaKOBOW He
ABNAETCA, MOCKONbKY Yalle BCEro ABNAETCA HEABTOPM3MPOBAHHON (aaXke B

cnyydyae, eciim noanncCaHa TeémM UIAU UHLIM l/IMeHEM).168

N B cnyvae ¢
nsobunmem apxmsHoi nHpopmauum, n seaydae co CMU, moKHO BUAETL, YTO
OCHOBaHMe npobnembl A0CTOBEPHOCTW WMHPOPMALMU '3aKNoYaeTcs B ee
b6eccybbeKTHOM xapaKkTepe. JIMWeHHAAsKOHTEKCTa U OTBETCTBEHHOIO aBTopa,
MHPOPMALMA MOKET OKa3aTbCA HeO0CTOBEPHOW MMEHHO B CWAY TOro, YTo
HUKaK He OTHOCUTCA K TOMY, KTO €e.BocnpuHumaeT. OT 3Toro MHpopmaLuma He
CTaHOBUTCA «0BBbEKTUBHOM». TAKOW YENOBEK MOKET 6bITb BECKOHEeYHO Aanek
OT cobbITMIN, MHOPMALLUS HUKAK HE BO34EUCTBYET HUIHA €ro peLleHns, HU Ha
ero BO/IO, HU Ha ero nosuumio.  \TaKk, MOXKHO, cMaeTb nepen 3KpPaHOM
TeneBn3opa, CNOKOMHO NnTb Kode 1 HabaoaaTb 3a roIogoM B OTAANIEHHbIX
panoHax WJjii, 33 KPOBaBOW BOWHOM. Ta e npobnema cyliectsyer U B

rPaHndax NCTopmn RNpPaBOBbIX Mﬂ,eﬁ.

* %k %

BTopoe npaBWAO U3y4YeHUA UCTOPUN UAEN MOXKET BbiTb CHOPMYyAUpPOBaHO
TaKk: Kaxaplii OOMMKEH 3HATb, YTO MacTepCTBO NpuobpeTaeTcd HamepeHHbIM
orpaHuyeHunem. 3710 O3Ha4aeT, 4YTo peyb AHTVIFOHbI, nanm eanHCTBeHHO
BO3MOXHbI BblI6op CoKpaTa, HECKONIbKO CTPOK, KOTopble 6bln HanucaHbl Ha
CKane nepep, BTopoi MyHNUYECKOM BOMHOM, TUXME FON0Ca NPOPOKOB, HKUBLUMX
roe-To B 3abblTOM M OTAANEeHHOW nycTbiHe y MepTBOro Mops, CTPOKa,
BbiCEYEeHHaA Ha KamHe B 3amKe nog Mupom, MoryT 6biTb HAMHOTO BaMKe
Ham, Yem Bce u3obuame uctopuyeckoro Hacneama. Henb3s nNo3BosnTb cebe
TepATb M3 BUAY BENUKUX Nt0LeN N He3abbiBaemMble Cyabbbl, PaBHO KaK HYHO
XpaHUTb 06 bEKTbI CBOErO BOCXMULLEHUA HACTO/IbKO, HACKO/IbKO 3TO BO3MOMHO.

kK

168 Moynihan Daniel. Business and Society in Change. 1975
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Monutnka M nUcTopus, MNONUTUKA U UCTOpPUA UAEN, NOAUTUKA U HOpMa, -
nepemellaHbl, HO He WAeHTUYHbl. Wctopua wunaeit — obnactb, KoTopas
NpocTUpaeTca JAajblue, 4Yem JAena rocyaapctsa, WAEN He MNOoAYUHEHbI
IOPUCAMKLMN MNPaBUTENbCTBA. M MMEHHO B UCTOpUWU Uael — NOA/NMHHble
OCHOBaHMA Tpaguuumn npasa. Mgeun, sBnatoTca He CNeAcTBUEM, @ MPUYMHOMN
obuecTBeHHbIX cOObITUIN. VcTopua He coBepluaeTca BHe Hac. MoTomy TpeTbe
NpPaBUIO U3YYEeHUA UCTOPUN MAEN BbITNSANT TaK:

OTAEeNbHO OT BOMPOCa AOCTOBEPHOCTM CTOMT BOMPOC GECnpucTPacTHOCTU.
Mpouecc, B KOTOPOM HeKoTopble GaKTbl 0OHAPYXKMBAOTCA U, OT/IMYAIOTCA OT
TOro, B KOTOPOM OHW BO3HMKAOT UK NPOU3BOAATCA. ITO O3HAYaEeT, YTo, No
cnoBy nopAa JKTOHa, Hawu Haubonee cBAWEHHble M BecnpucTpacTHble
ybexaeHna A0NKHbI 3apPOXKAATbCA B CMOKOMHbIX MbICIUTENIbHbIX TEYEHUAX,
Bbllle Wyma U Bypn aKTUBHOWM KM3HWU. YenoBEK cnpaBensMBO npesupaet
YTBEPKAEHUA TeX NoAein, KTO MMeeT OAHO MHEeHMe B UCTOpUW, ApYyroe B
NosINTUKE, TPETbE 33 FPaHULLEN, YeTBepTOe Yy cebsi goma, cBoOe MHeHWe AN
onnosuumMmMm KW coBcem pgpyroe anA Bnactu. Wctopua 3acTaBaseT Hac
cocpenoTaymMBaTbhCA Ha NPOYHbIX Npobaemax 1 cnacaeT Hat OT BPEMEHHOIOo U
N3MEHYMNBOTO.

Naen nnwatoT NCToputo NpocTon NPeEMCTBEHHOCTM M AeTEPMUHALMUM OOHMUX
cobbiTnit apyrumun. flrebasa naea He ABNAETCA00YC/IOBAEHHON HENPEPbIBHOM,
el npeawecTByOWEN LENOYKOM cobblTA. TaK, He obycnoBneHbl UCTopUel
Peun Mocnonutol counHeHUa MuuUKEBMYA MAN HOKTIOpPHbI LoneHa. Uan,
anoxa mMogepHa HauyMHaerCa BOBce He MOTOMY, YTO MO HampaB/eHUIo K Hel
pa3BuBanacb cpeaHeBeKoBasa LUMBUWAW3AUMA. CoOBpemeHHasa 3noxa He
BbITEKAET, U3 CpeHEBEKOBbA B HOPMaibHOW MOC/MeL0BATE/IbHOCTM, KaK He
BbITEKAET U MOCTMOAEPH U3 MOAERPHA. Mbl MOXKEM BUAETb, KaK Ha rpaHMLax
HoBoro BpemeHu Kojymb HuMcnpoBepr noHATUE LenocTHOro MU
OorpaHMYeHHoro . mmpa,. Maknasennu nsbaBun NpaBUTENbCTBO  OT
OrpaHMYeHMs 3TUKOW, Dpa3m PoTTepaaMcKkuil nepesen MsyyeHue APEeBHOCTU
CO CBETCKMX UCTOYHMKOB Ha XPUCTUAHCKME, JIloTep HapyLWWA Lenb eauMHCTBa
Havbonee cunbHOM Tpaguumm, KOMepHUK YCTaHOBWUA CyLLECTBOBaHME
Hernokonebumon BnactTn, KoTopas B toboe BpemAa MOKET NOBECTU Hac K
nporpeccy. H1 oaHa U3 3TUX MAaen He Hblna HeobXoAMMa C TOUKM 3pPEeHUs
cpenHeBeKoBbA, HO Nt0ban 13 aTux ngei cnocobHa Gblna MeHATb MUP.

B unctopun npasosbix Mp,eﬁ Mbl MOXXemM BUAETb CTOJIb XKe NOTPACAaoLWyto
HOBU3HY: OTphUaHUE naeun YHaC}'IeLI,OBaHHOﬁ Cyﬂ,b6b| N npegHavyepTaHuA,
yTBEPXKAEHUE bo)KecTBeHHOro UM ecTecTBeHHOro npaea, CBO60,CI,bI n
OTBETCTBEHHOCTU. ITU nepeagosbie ABUXXEHUA o6pa3y+0T BOOOpa3aenbl BO
BpEMEHMN, yTBEPHKAAOT €4NHCTBO Pa3HbIX 3nox - B cBoel
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COCPefOTOYEHHOCTM Ha ONpefeNieHHblX, NaBHbIX ANA HUX WAeAax, B MUX
B0306/1a4aHNA, B UX MHCTUTYLMOHANM3ALMW, NPOPACTaHMM B COLMAJbHbIE
NPaKTUKMK.

Hayka 06 wngeAax — ogHa M3 BaKHbIX OCTaBaAwlWMX HoBoro BpemeHy,
WMHCTPYMEHT €ero CTaHOBJIEHWSA, U eC/IN NPOLLJIoe BbICTYNas0 NpPenaTCcTBUEM U
bpemeHem B 3TOM nepexoje, To 3HaHWe npowioro - Haubonee 6esonacHbil
M Ba)KHbIN NyTb 0CBOBOKAEHUA OT AMKTaTa npownoro. CtpemneHne obpectu
3HaHMA O NPOLLJIOM U eCTb CUMBOJ TOFO, YTO OT/IMYaeT HoBoe Bpems OT BCel
npeawecTsyolleit UCTopun 4yenosedecTBa. CpeaHeBeKkoBbe, B KOTopoe
U0 MHOXECTBO reHneB, TeM He meHee, 6bl10 HebpeXHO U HeTepnennuso
MO OTHOLWIEHMIO K 3HAHMIO O NpoLwiom. MOXHO B 3TOM CMbIC/1e CKa3aTb, YTO B
COBETCKMIA nepuoa Halwe o6LIecTBO nNepexuno HoBoe cpefHeBeKOBbe.
Moo obeunx 3nox cornawanncb 6biTb OBMAHYTbIMKM, KUTb B CyMepKax
duKumnmM, non obnakamm NOXKHOIO CBMABTENLCTBA, KOTOpoe M3obpeTtanu ¢
N30LWPEHHOCTbIO paau cobcTBeHHOroA/A06CTBa U NPUBETETBOBAAU NoAAeNKY
n obmaH. LWno Bpems, M atmochepa oa0bpaemoln U ya0BHON nXKu
YCU/IMBANOCb, MOKA WCKYCCTBO AEMOHCTPauui Henpasabl ‘He, Mano nop
COBCTBEHHOM TAMKECTbIO. B OTAMUME OT medTaTesbHOro “aoncropuyeckoro”
Mupa, HoBbIli M1p 0Co3HaN NOTPEBHOCTL M 06A3aHHOCTL NOIHOCTLIO NO3HATh
npowsnoe, Ytobbl HAaMEAAPA MyAPOCTU N NPEAOCTEPEIKEHUAM MPOLLJIOTO He
Aenatb oWMBOKM NOCBATUTEL CBOIO \3HEPIUI0 M CUAbI AOCTUMKEHMIO UCTUHDI U
obecneyeHnio XopoLUo ycTpoeHHoro abluectsa. Ho caenan am oH aty paboty
Y4,0BNETBOPUTENIBHO ?

k kK

MpaBoBas M NCTOPUYECKAA HayKa KMBbl Ppa3sHOObpasMemM M NPOTUBOPEUNAMM.
Bo BpemeHa 33apOXAEeHMA KOHCTUTYLMOHAIN3MA, COBPEMEHHbIX MPaBOBbIX
cuctem,  Teosnorvd, | CMELMBAOWAACA € TMOJIMTUKOMW,  Mpouv3Bena
dyHAameHTanbHOe M3MeHeHMWe. Jlloan, CO34aBaBlUME HOBbIA MUpP, He
npecneaoBany Lenu BAACTU M TOCNOACTBA HAZA HauMel M HapodamM, WuX
6o/iblle MHTEpecoBasn OTAE/IbHble WHAMBUAYYMbI, MO KpaliHeWh mepe, B
ropasgo 6onbluei cTeneHn, Yem KOHrperaumm v rocyapCTBeHHble LEepPKBU.
Cwna atTux ntogert bblia HEeBE/IMKA, HO OHM CO34aBanu HoBble Mzen. Um
Ka3anocb, YTO HeT H6o/iblle NPONOPLUMN MeXKAay cBOOOAO0M U BNACTbiO, MEXKAY
BEUYHOCTbIO U BpeMeHeM, No3ToMy chepa NPUMEHEHUA BAACTM A0MKHA 6bITb
OrpaHWYeHa npeaeniamu, yCTaHOBIEHHbIX AUCLUMIMHOM U OPraHM30BaHHbIM
Hacuivem, pasgesieHnem BiacTell; U BCe 3TO OrpaHUMYeHue AO/KHO ObiTb
AOCTYMHO CyAy MHTENNEeKTa U CoBecTM cBoboaHbIX ntogei. Takum obpasom,
Npou13oLWw/ia 3ameHa Maen BNaCTU Haj BOJEM Ha MAEK BOO Hag, BAACTbiO
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NCTUHHbIE NOBOPHUKM TEPNUMOCTM U APYTUX NPUHLMNOB, NEKAWMX B
OCHOBaHMM XOPOLLO YCTPOEHHOIO roCy4apcTBa M 0bLLecTBa — He Te, KTO UWeT
Y B1IaCTU 3alMTy 419 CBOEM Bepbl UAW UAEU UNN YOeXKAEHUA, U He Te, KTO He
MMEeT HMWYEro, YTO HYXKHO 3allMlLaTb, HO Te, KOMY MpUCYLM TBepable
NO/NNTUYECKME, MOpPaAJIbHbIE WAWM Teosoruyeckue ybexkaeHus, ONS KOoro
Ba*KHbl BOMPOCHI YECTU M COBECTU, KOTOPbIE U BOBJIEKAIOT UX B MOJIUTUKY U
OTHOLUEHMSA C APYTMMU NTIOLbMM.

O6paTHoe mbl BUaAMM B CoBeTckom Coto3e, B KOTOPOM KOMMYHWCTbI 6bian
ybexaeHbl, YTO rpaHuLbl MeXay MHAMBUAAMM AONXKHbI ObITb CTEpPTbl, YTO
NOVBMAYYMa HET, a CYLLLEeCTBYHOT TONbKO K/JacCbl, U HE BCE M3 3TUX KIAcCoB
Ja)Ke MMeloT MpaBo Ha cyllecTBoBaHMe. TakK /oAaAm 6bi10 OTKas3aHoO B
CYLLECTBOBAHUM COBECTU, MHTENIZIEKTA M CAMOCTOATE/IbHOCTU. HO Tem cambim
KOMMYHW3M AnWwnAa cebs onopsl B MHAMBUAYAABHOM M AMYHOM. He 6bln1o B
MUpEe MMMNEepuUM CTONb HeobXKUTOM M xono@Hou,Kak CCCP, n He 6bi1o B
NCTOPUKN NMPUMepa TaKoTo JIETKOTo PaspylueHna UMMIEePUM, KaK paspylleHue
CCCP.

Ecnun, npeactaBuUTb K MpUMEpY, MOJHOE ZTOPMECTBO KaKOMQ-TO MOLLHOIO
PEeNNTMO3HOro ABWKEHUA WAKU Mpeae/bHOro. AeCcnoTnusama, Kotopble Koraa-
nmbo cylecTBOBaAM, TO, OYEBUAHO, YTo 3TO Npuseno 6bl K abcostoTHoMy
NpPeBOCXOACTBY NOAWTMKM Had cBOOOAOW, M HEBO3MOXHOCTbIO WMETb
cobCTBEHHOE MHEHME W paccy*KaaTh, A4TO HEMPEMEHHO 3aKOHUYMAOCb Obl
TpeboBaHMeM NHOAEN He MelwaTb WM. BbINOJHATL BOJIIO BOXbO UAM KX
0653aHHOCTMNEPES, COBECTBIO. DTO0 TO, YTO NPUHOCUT CMYTY B Il06OM camom
YKECTKOM PeXXMME 1, UTO ABAAETCA “TaliHOM” CYLLHOCTbIO NPaB YenoBeKa, Kak
n pesoiloLmin. MmeHHO, 06 3Ty, “TaitHy” CNOTKHY/ACA KOMMYHU3M, 1 UMEHHO
OHa npuBeia K nobene Moaenn KOHCTUTYLMOHHOIO rocy4apcTBa K KoHLy XX
BEKa, BeposATHO, HaMboNEe TOTa/IMTAPHOrO B 4Ye/I0BEYECKOW MCTOpUU. Hu
BNACTb, HN MEHbWUHCTBO, HN BONBLUMHCTBO HE MOTYT YyTBEPAUTb MOJIHOE U
TOTa/IbHOE MOBMHOBEHUE. OTO He YAaN0Ch HU HALUMCTaM, HU KOMMYHUCTaM.
Tam rge umenca AOATUIA U TPYAHbIV ONbIT, KPYT UCMbITaHHbIX y6exaeHUi n
HaKoM/IEHHblIe 3HaHMA, [4e CnpaBeg/nBbIA ypoBeHb obLwelrt Mmopanuy,
06pa3oBaHus, XpabpocTm U cAepaHHOCTM, Mbl 0BHapyxKuMm o0b6uecTso,
KOTOpOEe OCyAMT TOTa/IbHbIN NOPAAOK, KaK MCKAIOUYaOWMIA OWMBKM, KOTopble
TaK BaXKHbl 418 UCTOPUN.

McTopua KMBa TaKMMu Mapagokcamu. M notomy B Hell COCyLLecTByT
pasfiMyHble ABWMKEHWs M HanpasneHus. BoT o06pasubl HEKOTOPbIX
NPOTUBOPEYUNA, K MPUMEPY, MHEHUE, YTO NPUHATUE MeP NPELOCTOPOIKHOCTH
NPOTMB NJI0XOro NPaBUTeIbCTBA — NPErpaaa 1 A41A XOpoLero NPaB1TeNbCTBa,
TaKKe cyliecTByeT MHEHWUE, YTO BeAnKue u 61aroTBopHble Aesa MoryT 6biTb
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OCYLLECTBNEHbl TO/IbKO KOHLEHTPUPOBAHHOW BAacTblo, HecbanaHCUPOBaHHOM
BNACTbiO U He pa3gefieHHON, 1 YTo nnbepanbHana Teopua, bepyllas Havano B
b6opbbe ceKT (Teopua, MO KOTOPOK BNACTb 3aKOHHA TO/IbKO MPU HaAU4Ymu
OEeWCTBUTENIbHOTO KOHTPO/A) ABAAETCA NPOBO3BECTHULEW  BOCCTaHUA WU
Xaoca.

B paspelweHuMM nogobHbIX NPOTUBOPEUUIA HeobXxoAMMO MOMHUTb, YTO
MyApOCTb NPOABAAETCA He B MOMbITKE cAenaTb MUP COBEpLUEHHbIM, a B
YCOBEPLLEHCTBOBAaHMM MUPA, a TaKKe B MOHMMaHUKU TOrO, YTO MOJyYeHHan
cBoboga - eAWMHCTBEHHbIA 3TMYECKUM pe3ynbTaT, KOTOpbIA  O0/MKEH
onupaTbcAa Ha 06beAUHEHHbIE YCUNMA BCEl pa3BMBalOLWLEACA LIMBUAN3ALMM.
3TN yTBEPKAEHUA MOMKHO MOHATb HAa OYEBUAHBIX NPUMEPAX:

= pa3BUTMA NAOPAAN3Ma MHEHUNA,

= ycye3HoBeHue pabcTsa,

= paspyleHne KOMMYHUCTUYEEKOM CUCTEMDI,

= 33WMTa NPaB MEHbLUIMHCTB M CBO6OAbI COBECTU, KOTOPaA, Byayum Kak
cnefyert 3allMLLEHHON, rapaHTUPYET. 3alliuTy OCTa/ibHbIXICBOBO.

34ecb Mbl OOCTMraem TOYKM, B KOTOPOW I3TOTHhAPryMeHT O AOMaNeKTUKe
NCTOPUN CaM MOXKETsCTaTb NPOTUBOPEeYMBbiM. MOTOMY YTO ecan AOoNyCTUTb,
YTO BbICLIME Liei 06LLECTBa AOCTMRAIOTCA Yallle HacuaneM, YEM Ky/IbTypoW,
€C/IM TeHAEHLUMN PasBUTUA BELLEW CKAOHHbI K NOTPACEHMAM U KaTacTpodam,
ecnm mMup.e6a3aH 6bIINNPEROCTaBNTL PENNTMO3HYIO cBoboAy onnaHACKOM
peBoOUMN, KOHCTUTYLUMOHHOE [PaBUTENBCTBO  —  aHI/IMYaAHaAM,
denepanpHbIN pecnybanKaHU3M — amepuKaHLam, NOJIMTUYECKOE PAaBEHCTBO
— dpaHUy3am, — TO, YTO AOMKHO CAYYNTLCA C HaMW, MNOCAYLIHbIMU WU
BHMMATENbHbBIMU NCCNenoBaTeNaMM yB/IEKATENIbHOTO npowJsoro?
Haxogumca nm melicamnB 6e3onacHOCTH, U3yYan UCTOPUIO Uaen?

* %k ¥

Naeun, KoTopble B PeIMrMn 1 B NOAUTUKE, ABNAIOTCA UCTUHAMM, B UCTOPUN —
NpeacTalT Kak cunbl. Maen [onKHbl ObiTb yBaXKaembl, U WUX HE HYKHO
noaTeepXaatb. B XIX BeKe yTBepKAanu, UTo «4YENOBEK HE MOMXKET ObiTb
obpa3oBaH CaMOCTOATE/IbHO, HO OOJ/IKEeH pPYKOBOAMUTBCA  BAMAHUEM
€CTECTBEHHbIX, FPa*KAAHCKMX, U MOpasbHbIX cnocobos mbican". B XX Beke K
3TOMY BbIPaXXEHUIO MOXHO 6bln0 6bl A06aBUTL, UTO ObpasyeTcA 4YenoBek
TO/IbKO B NpoLiecce B3aumoaencrsma. Ecam ntogn moryT Aatb Ham YTO-TO, TO
Mbl OO/KHbl YYUTbCA OT HMX, B MEPBYD O4vepedb, TOMY, 4TO ABAAETCA
CYLLLECTBEHHbIM, HEObX04MMbIM. K npumMepy, Ntloan HayKM MOTYT NOKa3biBaTb,
Kak npoBepuTb [OKa3aTe/IbCTBO, KaK FapaHTMPOBATb LENOCTHOCTb U
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uenecoobpasHoOCTb B MHAYKLNN, KaK OrpaHMunTb U 6e30MacHO MCNoIb30BaTb
rmnoTesy n aHanormo. IMeHHO OHU XPaHAT CEeKPEeT TaMHCTBEHHOM CYLLHOCTU
CO3HaHUA. UX norvka — orMKa OTKPbITUA, AEMOHCTPaLMA Nporpecca 3HaHus
W pa3BUTUA UAEN, B KOHTEKCTE TOTO, KaK 3eMHbIE ¥KenaHuA 1 CTPacTu Aaen
OCTAOTCA NOYTU HEU3MEHHBIMWU. M MMEHHO 3TM BecnpucTpacTHble CyXKAeHUA
N YCTAaHOBKM 4acTO AalOT HAaM HEOLEHMMbIN COBET, KOrAa OHM MPOABAAIOT
BHMMaHME K HAaWMM COHBCTBEHHbIM NpPobieMam 1 agpecyoT UX BCEM NOAAM.
MoTtomy, No cnoBam Nopaa DKTOHA:
® HYXHO ObITb He ObITb YAOBNETBOPEHHLIMW OAHOW — AaXKe CaMoW
JlydWen KHUMoM, HO UCKATb MOATBEPIKAEHMA U B APYrUX KHUTAX;
e He uMeTb /OOMMUYMKOB, Aep)KaTb oged W UX MNOCTYNKM B
OTAENbHOCTY;
® [PMHMMATb Mepbl MPOTUB NPECTUKA BEAURNX UMEH;
® CMOTpeTb, YTOObl HawM cyxaeHUal BbIAK) AENCTBUTENIBHO HaLIMMM
COOGCTBEHHbLIMM, M He CXMMajueb Obl NPW, BCTpeye C MepBbim
BO3paXKeHMeM;
e He OKa3blBaTb HMKAKOTro AoBepus, 6e3 npoBepku B 0baacT naen;
e ObITb 60/1€€ BHUMATE/IbHBIMU K MAEAM; YEM K AEeNCTBUAM;
® He UrHOPMPOBaTb CUY MNAOXOM NPUYMHBIL UAN CNABOCTb XOpoLuei;
® HUKOr4a He yAMBAATbCA MafeHUEM MA0Na MAW OTKPbITUEM CKENETa;
® CyAMTb TaidHT B'ero iy4yLlem 1 XxapaKTep. - B [0 CaMOM XyaLeMm;
® MoA03péBaThb cuny bosblie, YemM HeAOCTaTOK;
® 11 M3y4yaTb NPOOEMbI B KOHTEKCTE 3MOX; Hanpumep, NPOUCXOXKAEHNE
Jllotepay, Hay4yHoe BavaHue bakoHa, npepwectBeHHUKUM Apama
CmuTa, cpegHeBEROBLIE yunTens Pycco, nocneaosatenbHOCTb bepkKa,
JINYHOCTb NepPBOrO M3 Buros.

Mbl HE MMEEM)HWKAKOFO ObLLero W yHMBEPCasbHOTO KOAEeKca; HO Mbl
OTKPbIBAaEM W YTBEP:KAAEM HOPMbI; HAWWM MOPabHble NOHATUA - BCerga
YC/IOBHOCTb;  Bbl AO0M¥HblI PAacCMOTPETb BPEMEHa, KNaccbl, OT KOTOPbIX
NPOM30OWAM 04N, BAUAHUA OKPYKEHWA, yuuTenel B UX  LWWKOANax,
NpPonoBeAHWNKOB, ABUKEHNE, KOTOPOMY OHM HEBOJ/IbHO MOBMHOBA/IUCL, U TaK
Janee, — NOKa OTBETCTBEHHOCTb HE MepeBeAeHa B YNCAA, U NPECTYMNHUK He
rotos MOHECTM HaKasaHuWe. A MOXKeT, ybuiua He 6bll  HUKaKUM
NPecTynHMKOM, €CiM OH CAefoBas  MECTHOW Tpaguuuu, ecam coceam
ofobpunn, ecnm oH 6bla noowpeH OPUUMANBHBIMU COBETHUKAMU UM
nobyXaeH ToNIbKO NOJIHOMOYMEM, EC/IM OH AECTBOBAA NO NpuunHe adpdekTa
MW 4YMCTON N0BBM K PEeNurun, UAM eciu OH NbITaica 3aWuTUTbL ceba
CNIOXKHOCTbIO 3aKoHa. KofeKc, KOTopbli O4YeHb M3MEHWICA K AaHHOMY
BPEMEHM U MECTYy, WM3MEHWU/ICA COrMacHO PasBUTUIO obwecTBa. AMHUCTUA -
n3obpeTeHne, KOTOPOe NO3BOAET HaM AeNaTb UCKAOUYEHMSA, BMELIMBATBLCA C
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BECAMM U MEpPamMu, UMeTb Ae/10 C HEPaBHOW CNpaBes/IMBOCTbIO K APY3bAM U
Bparam. OTMeHa CMepPTHOM KasHM [EeMOHCTPUPYeT ouyeHb rnybokue
N3MEHEeHNA B MUPOBO33PEHMUM N CO3HAHMUM IOAEN 3MNOXN.

B 3aBMCMMOCTM OT TOrO, KaKue CYLLEeCTBYIOT MOHATUA Yy YenoBeKka o 6onee
No3AHUX BPEeMeHaX, Takum, rnaBHom obpasom, n byaer yenosek, obpas
yenoseka. U Takum byaeT ero obpas npasa. B npuHUMME, 3TO U €CTb Hall
nyTb Yepes Bpems, K cobcTBEHHOMY NOHMMal0 Belleli, Ha KOTOPOM Y Hac ecTb
BO3MOHOCTb ObITb 06 BEKTUBHBLIMW, HENINLENPUATHLIMU U CMPaBEeAIUBbIMY;
M YUNTbCA Ha ABHbIX MPUMEpPaX M NOAJAUHHBIX UCTOUHUKAX.

Jlekyus V. Yetsepr. Pbibbl, MpecmbiKalowmecs, NTULbI.

Yacme 1. Kopriopayus

Ntogyn, cobumpascb B rpymnbl, 06pa3ytoT CTPYKTypbl, KOTopble npuobpeTatoT
HOBble KauyecTBa, KOTOPbIX HeT y ntogeit BHe coobliectBa. TakoBbl CemMbs,
Kpyr Apy3eW, rocynapceTBo, penurnosHas obuwmHa. KayectBa o6beanHeHu
He CBOAATCA K KayecTBam 06pasyoWwmx Ux Aogen.

Ho ¥ obbeauHeHua OT/NMYAlOTCA OAHO OT APYroro, pasgensalTca Ha
MHOXecCTBO TMNoB. CyLecTBYIOT ecTecTBEHHble 06beAUHEHMA, K NpUmepy,
CeMbsA, HO €eCTb W Takue, KOTopble MpuAyMaHbl W  ChneuuanbHoO
CNPOEKTUPOBaHbl. OAHMM M3 TakuX 06beaMHEHUI ABAAETCA Kopropaumws —
YHUKaNbHbIN  WMHCTUTYT, 63 KOTOpPOro HEeBO3MOMHO  NpPeacTaBUTb
COBPEMEHHbIM Mup. MMpaBo B CO34aHUM MNOAOOHbLIX WMHCTUTYTOB Wrpaet
KntoyeBylo posb. Kopnopauuu He MoOryT cywectBoBaTb 6e3 npaswui.
Kopnopauua aBnseTcA TaKUM Ke M306peTeHMem, Kak KOJeco, WM OrOHb,
unn semnegenve. OHa NO3BOMSET YTBEPXKAATb pPauMOHanbHblie ¢opMbl
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COTPYAHMYECTBA MeXAY NOAbMM, NPUAaBaTb cOOpaBLLMMCA BMeCTe N04AM
HoBoe KadecTBo. Kopropauua asnsetca MoAenbto, KoTopas OAUHAKOBO
YCMEeWHOo MpPUMEHAETCA KaK B YaCTHOM »KM3HW, TaK W MpU YCTpPOWCTBE
Ny6ANYHBIX MHCTUTYTOB, TaKMX KaK, HAaMpuMMep, LEPKOBb WU YHUBEPCUTET.
Camo rocyzapcTBO CerogHs BbICTPOEHO KaK Kopropaums.

Kopnopauus B a0ONHOM CMbIC/IE C/10Ba BO3HMKAET Ha 3anaje, Kak npaBoBas
KOHCTPYKLMA npexkae Bcero. Ansa ee dopmmnpoBaHMa notpeboBanoch, YTobbl
cbopmupoBanocb coobuecTso, paAMKanbHO MPOTUBOMOCTaBAAlOWEE cebs
ny6bAMYHON NMYHOM BAacTU. TakuMm  COObBLLECTBOM  MepBOHaYyanbHO
BbICTyNWAA  XpUCTMAHCKaa LlepkoBb, npeTeHAaoBaBwas Ha ocoboe
NosIoXKeHWe, Ha aBTOHOMMIO, Ha CBOW COBCTBEHHbIN NopsaaoK. B 11-12 Bekax
LlepkoBb BbipaboTana yuyeHue o cebe, Kak 06 0c0b6OM cybbeKTe Ny6ANYHbIX
OTHOLUEHWUIA.

KaKkne ocHOBHble YyepTbl Koprnopaumm? 3T aBTOHOMUSA) 0bnasaHve ULOM U
MMeHeM, caMoynpaBsaeHune, cnocobHOCTb paspellaTb KOHGANKTLI U CMOPbI Ha
OCHOBaHWWM COBCTBEHHbIX HOPM, - “daxe Mpy HaaMuul, rocygapcrsa.
Kopnopauusa — cTpyKTypa, 06beanHaa ycuanus pasHolx Atogen, npmobpetaer
M cobBCTBEHHbIE MHTEpPEeChl, HE CBOAMMbIE K WMHTEpecam MHAMBUAOB, ee
COCTaB/AOLMX.

YcTpoeHue Kopropauua. enupaeTca 4 Ha npaBa Ao4en, Koprnopaumio
COCTaBAAOLWNX, UX CBODOAE U COBMECTHOMN AeATe/IbHOCTU. KOMNaHus MoXKeT
6bITb 3apPEFMCTPUPOBAHHOMN WA, HE3aPErMCTPUPOBAHHON, MPU3HAHHOW MM
HenpusHaHHOW FOCY4apCTBOM U APYFUMUN KOPNopaumusaMmn, HO 3TO He CTO/b
BaYKHO, WIOCKOJ/IbKY ‘Kopnopauus obnagaetr cobCTBEHHOM KOHCTUTYLMEMN,
KOTopas WMMeeT Hayano0\B npaBax noaer. Ta KOHCTUTYUMUS M3naraercs
06bIYHO B YCTaBe WAW, MeMopaHayme accoumaumu. KOHCTUTYLMOHHble
OOKYMEHTbl  ONPEAENnsloT CyWecTBOBaHME accouMaumMm  WMMEHHO  Kak
topuaMYecKoro AuLa, HasienatoT accoumaumm NepcoHanbHoCcTbio. OYeBngHo,
YTO MEepcoHaNbHOCTb OPUANYECKOTO NNLA CBA3aHA U MUTAETCA 3Hepruen,
KOoTopas MOopOoXAaeTcA MepcoHaNbHOCTbIO YenoBeka. Pusmyeckne nuua B
Koprnopauuu BOCNPOU3BOAAT CBoeit cobcTBeHHbI 06pas, nonaratoT, 4TO
accoumauma MOXKeT OelCTBOBaTb MMEHHO KaK /Lo, KaK penpeseHTaums
yenoseka. ITo MuUdOOrMYECKoe, MNEPCOHANU3UPYIOLLEE HaAYyalo O4YeHb
CUIbHO B TOM, KaK KOpropauus poXKaaeTcs, XXUBET U ncyesaerT.

YypeautenbHblii AOKYMEHT KOpMnopauuMu YCTaHaB/AMBaeT MOJAHOMOUYMA U
00653aHHOCTM ee KaK IopMAMYecKoro mua, U BBOAUT €ro BO B3aMMOAENCTBME
C WHbIMW HOPMATMBHbIMU CUCTEMAMM, K MPUMEPY, C FPaKLAHCKUM WU
KOPMopaTMBHbIM MPaBOM, KOTOpble TaKXe COMPOBOMAAT Mpouecc
MHTepnpeTaunm U peryampoBaHua Kopnopaumm.
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B Kopnopauuu co3gatoTcAa CrneuuanbHble OpraHbl, OTBETCTBEHHble 33 ee
HU3He[eATeNbHOCTb — 0bLee cobpaHue Y1eHOB KOpnopauun U AMPEKTopaT,
WM, K npumepy, npesuaeHT B rocygapctee. Takoro poga Mofesb
MCMNONb3YeTCA KaK B YaCTHbIX KOpropauuax, Tak U B Nyb6AMYHBIX, BKIOYasA
rocyaapcreo.

Obwemy cobpaHuio NPUHAANENKWUT MPABO YCTAHOBAEHMSA OOWMX HOPM,
3HAYMMbIX  gas  KopnopauuMu. B nap/iameHTCKOM  AeMOKpaTuu
3aKOHO4aTe/IbHbIN cyBepeHuTeT NPUHAANEKUT nap/iameHTy, a
afAMWUHUCTPUPOBAHME OCTAETCA B PyKax WCMOJMHUTENbHOM BRacTu. Takike
napaamMeHTy MPUHAANeKaT KOHTPOJibHble ¢YHKUMM, KOoTopble 006s3biBatoT
NPaBUTENBLCTBO, K MPUMEPY, CMEHATbLCA.

Mobaa Kopnopauusa npeTteHAyeT Ha onpeaefieHHylo aBToOHoMMIO. [oTomy
nobas  KOMMNaHWA MNoXo¥Ka Ha  napflamMeHTeKylo  AeMOoKpaTuio, a
napNamMeHTCKaa AeMOKpPaTUs — Ha KOMBaHWI0. ABCTPA/IMNCKUA OPUCT U
BULe-KaHunep MenbbypHcKoro yHuBepcuteta [KopArKhllaToH, noscHsAeT,
YTO «roCyAapCTBO MOXHO paccmaTpuBaTbh KaK lopuaMdeckoe uuUO,
HaZeneHHoe TaKMMU MOJHOMOUYUAMM, KOTEPbIMKM ero HageNdaeT npaBoBas
CMCTEMa, KOTOPYIO 3TO rocy4apCTBOTaKKe noadepusaet ». >

YCTaB COAEpKMT npasuna, 06a3aTe/bHbIERANA AUPEKTOPOB M ANSA BCEro
WwTata KomnaHud. B aToWnepcnekTvse Atobaghkopnopauma Hy»KAaerca B
cobnogeHUM NpUHLKMNa NpaB/ieHns NPaBa, 419 Hee XXU3HEeHHO Heobxoanumo
NPUAEPKUBATLCA NPABUAM aAFOPUTMOB. MpeKTopa U NPaBUTENbCTBA HECyT
OTBETCTBEHHOCTb. Mepes, obwum. cebpaHmem wuam usbupatenamm 3a
HecobageHWe npasws. MPUKITOM ydypeguTenn He OTBeYaloT Mo A0Jram
KOMNaHMK, )@ KOMMaHWA He 'eTBeyaeT MO AoAram ydpeauTteneid. B
rocyapcrBe, . Ha MPaKTMKE NPaBUTENbCTBO TaKXKe Moay4YyaeT onpeaeneHHble
npasa Mo OTHOWEHMIO K flap/lameHTy. TaK CKNaAblBaeTCA CUCTEMA CAEPXKEK U
NPOTUBOBECOB MeXAYPA3IMUYHBIMKU OpraHamm Kopropauum. =°

* k%

Kopnopauua - naesa, 3aMMCcTBOBaHHasA eBponeiuamyv M3 PUMMCKOro npasa.
O6beanHeHus, popmasibHO NOXOXKME HA KOPNOpPaLWK, CyLLEeCTBOBaW eLle B
Pumckoit pecnybnuke. Takumum obbegmMHeHUAMKU Bblan, rnaBHbIM 06pasom,
Xpeueckne Konnermn. Konnermsa (6ykBanbHO — «cobpaHHble BMecTe») - 3TO

169 Palmer, P., Zajonc, A., Scriber, M. The heart of Higher Education: A Call to

Renewal. Jossey-Bass, 2010. P. 151.
70|, C. B. Gower et al., Gower’s Principles of Modern Company Law, pp. 12-19.
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nobaa accoumauma B [peBHem Pume, HageneHHas MNpaBoOCyObEeKHOCTbIO.
MopgobHble accoumaumm UMMenn pasanyHble  GYHKUUMM, OHW  MOTAU
AencTBoBaTb KaK TIMAbAMM, coumanbHble Kaybbl wnu  norpebasbHble
obuwectBa; Ha MpaKTUKe B JApeBHEeM Pume OHM MHOrAa CTAHOBMAMCH
OpraHN30BaHHbIMK FPyNNaMmmn MeCTHbIX BU3HECMEHOB U AaXKe NPecTyNnHUKOB,
KOTOpPbIe 3aHMMANNCb KOMMEPYECKON MAU MNPEecTynHOW AeATe/IbHOCTbio B
OAaHHOM ropoAcKom panoHe. OpraHusaums KoaserMm 4acto 6binia
cMoenMpoBaHa No o6pasLy OpraHoB rpayKA4aHCKOro ynpasBaeHUs, BbICLUMM
BOM/IOWEHNEM KOTOPbIX Obl1 PUMCKUMIA ceHaT. 3an 3acedaHuii Kopnopauum
YacTo HasbIBaNCA KYpUeEN, TaK e KaK U B PUMCKOM ceHaTe. Mo 3aKoHy, ans
CO34aHUA OpPUOMYECKOW Koanermn TpeboBasocb TONIbKO TPWU 4YeNOBEK3;
€ANHCTBEHHbIM UCKAOYeHMeM Oblla  KOAJIerns, KOHCY/N0B, B KOTOPbIN
BXOAW/IN TOJIbKO ABa KOHcyna. PUmMcKMIA mmnepatop ABpennaH ycTaHOBMA
rOCYAapCTBEHHbIA KOHTPO/Ib HaZ KOAErMamM B KOHLE 3-ro BeKa Hallen 3pbl.

B CpegHue BeKa wuaes Kopnopalmn 6bina BO3poxKaeHa. [lepsoi
Kopnopauueit soictynuna Llepkosb. Pedopmbl nanbl Mpuropusa VII npusenn K
yTBEPXKAEHUIO LlepKBM B HOBOM CTaTyGe He3aBUCUMMOM OT UMMNepaTOpPCKOM
gnactu  kopnopauun.”’’ € Me. moaemm!’ LepKoBHOM  OpraHM3auum
BbICTPAMBANNUCb BHYTPEHHUE )\ CBA3KM M CPELHEBEKOBOro ropoga, W
yHUBepcuTeTa. YHMBEPCUTET CTaM\OAHOW M3 NepBbIX CBETCKMX KOopnopauui
Ha 3anage. YneHbl YHUBepcuTeTa) HasblBaauce Konneramm. OHW MOrAm
nogaTtb B Cy4 OT MMeHM Kopropaunn, Kopnopauun obnagann cobCcTBEHHLIM
CTaTyCOM, He MMe/IN 'OTHOLWEeHMA K rOCyAapCTBY, KOTOPOE He MOopoXKaano
Koprnopauun u He,Mora1Q ux co3aatk:. YHUBEPCUTETbI CO34aBaNCL NOLbMU,
KOTOPbIE Bnafenn COOCTBEHHOCTbIO M COOCTBEHHbLIM WMHTEPECOM. ITOT aKT
yuperaeHus 6bin cBoboaHbIM.ABMecTe ¢ Tem, NapTHepbl B Kopropauuu
UMENN He TONIbKO MHAMBUAYANbHbIE MHTEPECHl, MOCKOJIbKY ABHO BO3HWMKAN
COBCTBEHHO KOPMOPATUBHBIMA MHTepec. TaKKe Kopnopauus npous3Boamna
pasrpaHuyeHne OTBETCTBEHHOCTU. TaK, YHUBEPCUTET OTBEYaNn CBOEWN
COBCTBEHHOCTbLIO MO CBOMM A0/1IFram, HO NapTHEPbl He HEeC/1IM OTBETCTBEHHOCTb
CBOMM MMYLLECTBOM MO A0/raM yHUBepcuTeTa. Takum ob6pasom, Kopnopauus
CYLWLeCTBEHHO OT/MYaeTcA OT ee napTHepos. CTapenwne yHUBEPCUTETHI -
Okcdopa n KembpugK, - He 6blan co34aHbl KAKUM-TMOO0 aKTOM aHI/IMNCKOM
KOPOHbI, HO BO3HWMKAM B nMpouecce camoopraHmlaummn. CoBpemeHHas
Koprnopauua BblPOCaa M3 FOPOACKOro CaMoynpaB/ieHUs, a TaKXKe U3 YacTHOM
KOMMeEpPYECKOIM OpraHn3aummn B BUAE TOProBbIX M/banN.

B XIX BEKe HauyMHaeTcs 3Mnoxa YacCTHbIXx OW3Hec Kopropauui.
OTBETCTBEHHOCTb KOMMNaHWIA OrpaHUYNBAET OTBETCTBEHHOCTb MX YY4aCTHWKOB

7 Faponba XK. BbepmaH. Bepa wn 3akoH. [lNpumupeHue npaBa W peauruu.

MOCKOBCKas LWKoNa NOAUTUYECKUX uccnegosaHuin, 2008.
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3a JOATM WAW OeWACTBMA Koprnopauun. YneHbl COBPEMEHHOM Koprnopauuu
ABNAIOTCA  «aKUMOHepamu».  Kommepueckad  KOprnopauma  O4YeHb
pacnpoctpaHeHa B COBpPeMeHHOM Mmwupe 6Gnarogapsa npoctote ee
dopmuposaHua. Bonee Toro, Kopnopaumm CO3[aAOTCA M ANA COLMANbHbIX,
NOAUTUYECKUX, NPaBUTENbCTBEHHBIX, PENUTMO3HbIX U BNaroTBOPUTENbHBIX
uenen, Npuaasas UM CTaTyc Cy6beKTHOCTM B COOTBETCTBUM C NPaBOM.

OrpomHyto ponb cbirpanu kKopnopaumu B passutum CLLUA Ha HavanbHOm
atane cBoen uctopun CoepguHeHHble LTaThl 6bINM cnabopassuToi, B
OCHOBHOM CE/IbCKOXO3ANCTBEHHOM CTPAHOW, C HaceneHMem OKoso 4-5
MW/IJIMOHOB YENOBEK, XUBLWIKX BAOAb NobGeperkbs ATNAHTUUYECKOrO OKeaHa.
Tem He meee B CLUA 6bino 6onble 6M3HEC-KOpnopauuin, Yem BO BCeM
EBpone. CnocobHOCTb amepMKaHLEB K caMoopradmsaumnmn otmeyaeT Anekcmc
pe Tokeunb B «[emokpatum B Amepvke».)’” 310 nopasutenbHoe
06CTOATENBCTBO: B TeyeHMe 19 BeKa. amepuKaHCKMe Koprnopauuu
NpouBeTann, B TO BPeMa KaK €BPOMENCKMe KOMMEpPHYEeCcKMe Koprnopauuu
OCTaBa/IMCb  OYEeHb  pPeaKoM U . cheumanusmpoBaHHon  opmoi
npegnpuHMMaTenbCTBa  MOYTM A0  KOHUA LToseTna. YoKe B Hadvane
CeMHaZUaToro BeKa BupMKWHUWA, Maccadycetc wW HeKoTopble Apyrue
KONOHUN bl 3aperncTpupoBaHHbIMU KOMNAHUAMM, KOTOPble COCTOANN U3
WHBECTOPOB; YNpPaBAAAM WMW ) COBETblL AWPEKTOPOB MO  Ha4vajom
rybepHatopa, U AEWUCTBOBA/IM OHWU B YCAOBUAX)HO0UYEHD MOXOXKMUX HA Te, YTO
6blIM  XapaKTepHbL AAA TPAAULUUOHHbIX CPEAHEBEKOBbIX YapTepHbIX
KOMNaHMAX. 3TN YCTaBHbIE,, KOPNOPALNKM NPOCYLLECTBOBAAM  HEAONTO.
Komnauua BupakuHun npocyuiectBosana npumepHo ¢ 1607 no 1625 rog, a
KOMMNaHuAa MaccayyCercKoro 3a1MBa pacrnanacb B TedeHne gecAatmnetmsa. Kak-
TO He MOAy4Yanocb 3aKpenuTb M1oA0OHOEe yuypexaeHWe B MNOCENEHUAX B
CeBepHoli AmepuKe, XoTa B Apyron Yyactm mupa OcT-UHanicKaa KomnaHus
COXpaHAna KOHTPonb HaA bputaHckoh UHamelr Bnnotb Ao XIX Beka, a
BbpuTtaHckaa MocKoBekaa KomnaHua Toprosana ¢ Poccuen u Typuumen. B
CeBepHoii Amepuke ~ 6onblume rpynnbl MOCENEHLEB O4YEHb PAHO CTa/iu
HaCTamBaTb Ha CaMOCTOATE/IbHOM MPUHATUM pelleHnit 6e3 KoHTpona u3
JNloHpoHa. OTaaneHHoCTb KOJIOHMI cnocobcTBOBafa TOMY, YTO HaceseHue
AMEPUKAHCKNX KONOHUIN A06UN0Ch MHOXKECTBO COBCTBEHHbIX MOJTHOMOYUNA.

B Kutae B 1870 rogax XIX Beka oOYeHb CMOCOOHbIM M NPOHMLATENbHbIN
YMHOBHMK M3 NPOBUHUUM YKuau, BuuLe-Kopoab JIn XyHYXKaH, noxkenan
CKOMMPOBATb OMbIT KOMMEPYECKUX 3anmagHblx Kopnopauui. Ha Hero
OrPOMHOE BMeyaT/eHne Mpou3Bena CNOCOHHOCTb 3amnaZHblX KOMMNaHWM
npuBneKaTb Kanutan. M Takoe HayMHaHWe emy OT4acCTU yAanocb, HO 3TU

2 Anekcnc ne Toksunb. [lemokpatma 8 Amepuke. Mocksa: Becb mup, 2001.
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KUTalCKMe Kopropauuu He Hblan BNoJIHE aBTOHOMHbIMM, NOAAEPKUBANUCH
rocygapcteom.’’”®> CygmoxogHas ¢upma JIn 6bina yupexaeHa MMMNepcKUm
3AMKTOM KaK 610po M He ABAAMACb aKLMOHEPHbIM 06LLeCTBOM, CO34aHHbIM
HEe3aBMCMMbIMM YaCTHbIMK coriaweHusMn. YTo ewe bonee BarKHO, CTaTycC
Koprnopauun NOKOWACA He Ha obLlem 3aKoHe, a Ha MWHAMBUAYaSbHOM
NpPaBoOBOM aKTe.

Bnnotb Ao 1904 roga umnepckas cuctema Kutas He npusHaBasna HUKaKoOM
dopmbl KOpnopaTUBHOIO NMLA, KOTOpas XoTA 6bl OTAA/NIEHHO HaNoMWHana
ropoAckoe camoynpasieHne WuAn runbgun B AHranun. [lepBbld  TMN
IOPUANYECKM paspeLlleHHON Kophnopauuu, npu3HaBaemom UMNEPCKUM
npaBoMm, Obll 3aKpenjieH KMTaCKMM 3aKOHOM O KomnaHuax 1904 roga B
dopme aKLMOHepPHbIX 06LWeEecTB. ITOT 3aKOH 3aMECTUN T.H. HEOrPaHMYEHHbIE
KOMMaHMKN, B KOTOPbIX  aKUMOHEepbl HeCyT BCE PUCKM KOMMEPYECKOro
npegnpuatvsa. BeegeHWe oOrpaHMYEHHOW.  OTBETETBEHHOCTM 3a  OO0ATU
KOMNaHUN  MEepPeHOCAT PUCK BEHYYPHOW KOMMNAHWW, OT MHBECTOPOB K
KpeauTopam. OrpaHMYeHHana OTBETCTBEHHOCTb TaKKe umena s¢pdektom
3aKpensieHne He3aBMCUMMOro CyLLECTBOBAHUA' JKOMMEPYECKM aKTUBHbIX
KuTanues. OHM nogparkann{ TEM npaKkTUKam, KoTopble 6binvM paspaboTaHbl
AHTMNCKMMM KOMNAHUAMMN.

3akoH 1904 roga HE TojibKo npeaocTtaBna Kutalo XOpoLwmnin MHCTPYMEHT ans
TOprosan, Ha (MUKPOYPOBHE, HO ‘UdHa NpakTURe 0cCnabwun abCcontoTHYHO
CNOCOBHOCTb  KOHTPO/IMPOBaTb WHAYCTPUMANM3ALMIO Yepe3  UMMEPCKYHo
WHAYCTPMANBHYIO. MOHOMOAMIO. BRoTHOWEHNM MMMNEPCKOro MpaBUTeNbCTBa
Takne Mepbl OKa3aiucb PaspyLLMTENBHBIMU U YCKOPUAK NageHne Mmneputo
LMH, KoTepaa K XX ‘BeKy yKe,notepsna mHoroe B 60/bWwoi MOPCKON U
CyXOnyTHOW hBOMHe ¢ ‘ANOHMEN, a TaKKe Mepexuna paspylmTenbHoe
BTOpKeHne AfbaHca Bocbmm Haumi Bo Bpema BocctaHma bBokcepos.
BO3HMKLWAA Ha « Mecie wumnepun pecnybaumka copelicteoBana MU
BO3HWMKHOBEHMIO rOCYAapCTBEHHOMN UM KOPNOPaTUBHOM COOCTBEHHOCTH.

* k¥

HOpuanyeckana NMYHOCTb CYLLECTBYET MMEHHO Kak Kopnopauua. Kopnopauwms
MOMET COCTOATb U3 pAAa GUINYECKUX NINL, UAN APYTUX IOPUANYECKUX UL, HO
OHAa BCerga UMeeT OTAE/NbHYH OT HUX HPUAMYECKYID WMAEHTUYHOCTb. Kak
topugmyecKkoe MU0 Koprnopauua obnafaeT HopUAMYECcKUMM NpaBaMn U
06s3aHHOCTAMK. HeKoTopble NpaBa BCErga HaAMYECTBYIOT: TaKue, Kak

173 Humphrey Ko. The Making of the Modern Chinese State Cement, Legal

Personality, and Industry. Palgrave. 2016. P. 21
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CNOCcobHOCTb npegbvAsnATb UCKM U OTBEYATb MO WUCKOBbIM Tp66OBaHMﬂM,
HE3aBUCMMOCTb KOpnopaunun OT aKTUBOB €€ Y1eHOB; MNpaBO HAHUMMATb
areHToB, HaHWUMaTb nepcoHan OT CBOEero WMeHW; nMnpaBO 3aKAKO4YaTb
Aorosopbl, npaso YCTaHaB/IMBATb BHYTPEHHWE nNpaBuaa WU ynpasaAaTb
CBOMMMU BHYTPEHHUMU AeNnaMU.

Koprnopauus MoXeT MMeTb MNOCTOAHHYIO NPEeMCTBEHHOCTb, @ TAKXKe MpaBo
Ha  NPWUHATME pe3y/abTaToB OT CBOEN [AeATEeNbHOCTM, OHa crnocobHa
OeMCcTBOBATb KaK JIMYHOCTb BO MHOTMX OTHOLIEHUAX. [JJOMUHUPYIOLLMM TUMOM
KOprnopauumn B COBPEMEHHOM MUPE, ABAAETCA KOMMEPYECKas Kopropaums.
CerogHa mobaa rpynna, obnagatowas npaBocybbeKHOCTbIO, Ha3blBaeTcA
Kopnopauuei.

CMeHAITCA — MHOrAa MOAHOCTbIO — Auua, .06pasyiolmMe Kopropaumio, a
XMU3Hb Koprnopauuu npogosxaetca. Wrak, NOMUMO NpaBoCybbeKTHOCTH,
COBpPEMEHHblE KOMMepYeckre Koprnopaluv MmeoT uigpyrue topuamyeckme
XapaKkTepucTuku. Bo-nepBbiX, «nepefasaemble aKUWUW», 4UYTO O3Hauyaer
BO3MOXHOCTb  CMeHbl M O6HOB/MEHWA, YN1EeHOB, He BAUAA Ha /MU0 U
MAEHTUYHOCTb KOPMOpaLMM;@BO-BTOPLIX, MPOCTPAHCTBO, obecheuynBatolee
BO3MOXHOCTb «BEUYHON NPEEeMCTBEHHOCTUY, HEEMOTPA Ha BbIXO4, YNEHOB; U,
HaKoHeL, OTBETCTBEHHOCTb, | KOTOPAsA, OrpaHUH4MBAET OTBETCTBEHHOCTb
YYaCTHMKOB 3a 404N WAK,AeACTBUANKOpriopaLuy.

CoBpeMeHHasa KOMMepYecKas Koprnopauus cTana o4eHb PacnpoCTPaHEeHHOM
B coBpeMeHHOM MUpes BAareaaps ' csoelt npoctoTe GOPMUPOBAHUA.
MpeAnpUHMMATENN, MOTYT \JIETKO €O34aTb KOMMaHUW ans obneryeHus ux
KOMMEPYECKOW  aeaTenbHOCTM. Kopnopauum Takxke cosgatotca AN
couManbHblX, NOAUTUYECKUX,  WNPaBUTENIbCTBEHHbIX, PEAUTMO3HbIX U
61aroTBOPUTE/IbHBIX LiE/IEN.

* %k ¥

C npeeit Kopnopawmm TeCHO CBA3aH npouecc GpoOPMUPOBAHUA COBPEMEHHOTO
rocyaapcrea. B nepuog TiogopoB KOpOsb Oblil Ba)KHEULUM 3/1€MEHTOM
B a@HIIUACKON KOHCTUTYUMKM. Ho 3TO y:Ke He Bbln cpegHEBEKOBbIA KOPOb,
npeacTaBAABLUMA GU3MYECKOE NINLO M OCYLLECTBAABLUMA  JIMYHYIO BAACTb.
BnacTb M cTaTyc KOpossA 6blv NepeocmbICiIeHbl aHITMACKUMU OpUCTaMu B
CBETE UX yYeHMA O KOPOJEBCKMX NpeporaTueax. ITo yyeHme chopmMmnpoBaso B
LeCTHaALATOM BEKe HOBYIO TEOPMIO aHIIMICKOrO rocyAapcTBa.

OCHOBHOE HOBLUECTBO 3aK/104a/10Cb B TOM, YTO KOPO/Ib OCYLLLECTBAAET BAACTb
B paMKax npeporaTme, U Kakol Obl obWMpPHOM HM Oblna ero BAacTb, OHA
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BCerAa ABNAETCA OrpaHWYeHHOW. Bonee TOro, camm NpeporaTMebl CTasu
PacCMaTpUBaTbCA KaK CYLLECTBEHHbIM MPU3HAK M YC/IOBME KOPONEBCKOM
BnacTu. Koponb — TOT, KTO 06nafaer npeporatveamu. MpUMepHO, TaKOBOM
cefiuac  ABnAeTcA  dopmysna,  onpegenAlowas  cratyc  no6oro
rocyAapcTBeHHOro ML noscogy 8 mupe.'’”

AHTWIACKUI KOpoAb Bbin NPeACTaBUTENEM TOCYAAPCTBA, €r0 NMPeporaTuBoil
6b|f| NCTOYHUK MCHOﬂHMTeﬂbHOVl B/1aCTU B rocyaapcrtee, U OH MMeN TaKKe
cyfebHble MONHOMOYMA; HO OH He 6bl1 eAMHCTBEHHBIM MCTOYHUKOM BCEit
BNACTW.

locyaapcTBo ObIN0 334yMaHO He KaK CoOCpefoTOoYeHHas Ha Koposie obnacTb,
a KaK cucTema, COCTOALLAA M3 PA3/IMYHBIX NOAUTUHECKUX opraHoB. OaHMM
M3 TaKWUX OPraHoB Obla KOpoAab, ApyruM —<napnameHT. MonHomouma wu
npuBMAErMU NapnameHTa 6biin yBaxkaembl Aaxe, leHpuxom VIII. B gene
®deppepa’”
paboTe c NapsiamMeHTOM OKasblBatoTeA AaKe WMpe, YemM ero,nosHomoumnsa 6es

KOPO/ib CTO/IKHYACA C GaKIOM TOro, YTO. 'ero MoJIHOMOYMA Npu

napnameHTa, 4to adpdeKTMBHee BBOAUTb HANOMM C COrNACUA NapiameHTa.
Kopo/iv MOryT MHOr4a M3BpamiaTh 3aKOH; HOOHM yBaskanu ero: [11a cBoux
CaMbIX MPOU3BO/IbHbLIX [JEeNCTBUIA,. OHM BCEFR4A CTapaauch NOAYYUTb
lopuamnyecKoe paspelueHune. M Koposb, W,ero COBET. NpU3HaAMN YTO AeNCTBUA
npeacrasuTesiein aaMUHNCTPALMN, AOKHbI Pery1MpoBaThCA B COOTBETCTBMM
C 3aKOHOM.

OpyrMuM _UCTOYHMKOM ), TE0PWW, COBPEMEHHOW KOopnopauuuM sBAAeTCA
ropoackoe camoynpasneHue. K npUmepy, aHIIWACKME FOPOACKME PaloHbI
npeacTaBnaamM coboMhyKpenneHHble ropoga. Jllogn B rpaHULax parioHa
06bEANHAANCH 1A 3aLLUTLI, - OT Pa3OOMHUKOB, 3aXBATYMKOB, M aXKe CaMoro
Koponsa. MHOEMe Takne palkoHbl NONYYUAN TpamoTbl Npy Kopose MeHpuxe VI,
HO 3TM rpamoTbl HE HOCUAWM yuypeauTesnbHbIA XapakTep, a bblan, cKkopee,
aKTamMM nNpu3HaHWA, (9TO KOPOJIEBCKOE paspelleHWe MpU3HaBano, uyTO
palioHbl OCYLLECTBAAIOT ONpefesieHHble TOCYAapPCTBEHHbIE MOJIHOMOYMS.
TakMm  06pa3om, palioHbl  COXPAHAZIM  KOPNOPATMBHLIA  XapakTep.
KoponeBckas xapTus Mmena [ABa acrneKkTa: BO-NEpPBblX, OHA Oblna aKTom
NPU3HAHUA  CYLLEeCTBYIOLLErO IOPUAMYECKOrO J/IMLA; BO-BTOPbLIX, OHa
Oenernposana npaBUTE/IbCTBEHHYIO BNACTb PaioHaM.

Mpodeccop npasa Konymbuiickoro yHusepcuteta Agonod A. bepn-mnaawmnii
B 1928 roay, aHanuM3Mpysa COCTOAHME Kopropauuit 3a rog Ao Benukoi

* W. S. Holdsworth The Prerogative in the Sixteenth Century Source: Columbia Law

Review, Vol. 21, No. 6 (Jun., 1921), pp. 554-571 / Columbia Law Review Association,
> Hallam, Henry. Constitutional History of England. Vol 1. P. 268.



183

Aenpeccuu, Bbi3BaBlIee maclTabHble KopnopaTueHble cboun, obpatuaca Ko
BpeMeHM AHIIMINCKOM PeBOIIOLMKN, U MOCUMTAN, YTO NPUYUHON PEBOJIHOLMUN
MocAy)KuMna noAUTMKA KoposnAa fAKoBa | NO  OrpaHUYEHUIO APEeBHMX
KOpMopaTMBHbIX NPaB rMMAbANIA U paltoHOB. MMEHHO NOTOMY MMAbAUN AHFAUK
NPMBETCTBOBA/IM BO3BeAeHME Ha npecTon Yunbama u Mapuum B pesynbTtate
cnasHoit pesontoumn.r’®

UcTopus paioHOB U TUALAWMI MOKa3biBaeT, YTO paioHbl (rocyaapcTBeHHble
opraHbl) U MAbAUKN (Y4acTHble BM3HEec-accoumaLMm) CXOXM MO MNpupoae.
®yHKUMM rOCyAapcTBa M KOMNAHMM Ha CaMOM fefie B3auMO3aMeHAEMbI.
OcmbicneHne 3Toro ob6CTOATENbCTBA WMMEET pellatollee 3HayeHue gan
NOHUMAHUA U3MEHEHWUI, KOTOpble COCTOAINCL B KMTae B ABAALATOM BEKe,
MAKM TOW oOT4YasHHOW 6opbboit CCCP c nwbblIMM GopmMamu YacTHOM
CObCTBEHHOCTM W camoopraHusauuu. CoBPEMEHHble MpaBUTENbCTBA U
KOMMaHUW aHaNIOTMYHbI, OHW PA3BMBAOTCA B 3aNafHblX NPABOBbIX CUCTEMAX
WAN MOAEPHU3MPYIOLWMXCA obLecTBaxd™

* k¥

Bce Beaylive LOPUCTbI W TOCYAapCTBEHHbIX AEATENN 3MOXM CTaHOB/EHWA
KOHCTUTYUMOHANUEMa nofiaranu, Yto, Kopoib Bbla rnaBoi 1 npeacTaBuTeNem
rocyaapcrtea, HO \He o006f1agan HEKOHTPOAMPYEeMOM BAAcTbio BHYTPU
rocypaapcrea. paBAa)Takoe .060cHOBaHME He 6bl10 Nerkoi opuanyeckomn
3apauei. TpyAHOCTb MPEACTaBAAAOM TO,) UTO HYXHO 6blN0 cornacosatb
HOBYO MPaBOBYIO AOKTPUHY. €.No3MLMENR KOpons, CPOPMMPOBAHHOM elle BO
BpemeHa $eoaanm3ma mBecbMaaaneKkoi A4aneKkoi oT HoBbIX 06CTOATENbCTB.

B KauecTBe 6a30BOro aprymMeHTa HOPUCTbI BbIBpann Maeto, KOTOPYH HalW/v B
CPeAHEeBEKOBbIX KHUrax{0 = pas/iiMumMm Mexay npupoaHbiM U MOANTUYECKUM
NOTEHLMANOM KOPONA.© OHM AONOAHUAM OMMUCaHWe 3TOro pasanuus, (a)
NOAYEPKHYB PasHULYY MeXxAy npeporatmsamu, KOTopble Bbliv HeoTAEeIMMbI
OT JINYHOCTM KOPOASA, U NpeporatMsamm npmobperaembimm, v (6) npumeHuns
K 3TMM npeporatMBam pasivume, 3HAKOMOE MM Mo Kaaccudukaumm
IOPUCAMKLMU KaHLLIepa, T.e. Mexay ero abcontoTHOM 1 06bI4HOM BAACTbIO.

'7¢ studies in the Law of Corporation Finance. Chicago: Callaghan and Co., 1928. Rpt.

1995, Buffalo: W.S. Hein & Co.

Y7 31a aHanorus 6bina BnepBble 0bHapyXKeHa u onucaHa B 1885 roay Anbbeptom

BeHH Oaicun B OKkchopae 1 ynpolieHa gna noHMmaHua npodeccopom JSloypeHc K. b.

Faysp u3 JloHaoHCKoM LLKoAbl 3koHOMUKK B 1954 roay. / Cm. The Privy Council: The

Arnold Prize Essay 1887.
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Kantoposmny 3.X. [Ba Tena Kopona. WccnepoBaHve No cpeaHEeBEKOBOM

nosuTu4eckol Teonornn. Mocksa: Usgatenbctso MHcTUTyTa Maligapa, 2014.
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Pasnuune mexagy npupoaHbIM W MNOAUTUYECKMM MNOTeHUManom 6bii1o
nogpobHo obocHoBaHO B Aene repuora JlaHkactepa B 1562 roga. B Hem
6b1710 CKA3aHO, YTO KOPOab MMEET ABa Tesa, 3 UMEHHO, TENO eCTECTBEHHOE,
M Teno nonutudeckoe. Ero Teno HaTypanbHoOe ABAAETCA CMEPTHbIM TEOM,
NOAYMHAIOLWMMCA BCEM YA3BNEHMEM, KOTOPbIE NPOUCXOAAT OT NPUPOAbLI NN
HeCYaCTHOro c/y4yas, noAuYMHAoWeroca 6e3ymuilo  MaadeH4YecTBa Uam
CTapoctTy, W apyrmm aedekta, KOTopble C/Ay4yaloTca C  MNPUPOAHbIMMU
Tenammn apyrux nogei. Ho ero nonutnyeckoe Teno - 3To Teno, Kotopoe
Henb3A yBUAETb, OHO COCTOUT M3 MNOJINTUKN U MPaBUTENbCTBA M CO34aHO
AN HanpaBfeHuMa Hapoga W ynpasBneHuMe obuwectBom. W 310 Teno
COBEPLUEHHO AULWEHO MNALEHYECTBA M CTAPOCTU, KaK U APYrnX NPUPOAHbIX
AedeKToB N HeJOMOraHUi, KOTOPbIM MOABEPKEHO Teno NpupoaHoe, WU no
3TOM MNPUUYMHE TO, YTO KOPOAb AeNaeT B CBOEM MNONUTMYECKOM Tene, He
MOXKET ObITb MPU3HAHO HeAeNCTBUTE/NbHbINM UAMNOKA3aTbCA PACCTPOEHHbIM
WHBANNAHOCTbIO UM AePEKTOM ero ecTeCTBEHHOro Tea.

Mostomy Koponb umeeT Teno eCTecTBEHHOE, KOTOPOE), OA4HOBPEMEHHO
YyKpaweHo u HageneHo JocTomHcTBOM M CaHOM KoponeBCkumu. Ho ero
BTOpPOE Te/0 WMMeeT KOpnOPaTuBHYIO MNPUPOAY, NOCKOJIbKY  COCTOUT U3
KaHuenapun, MNMpasutenbctea ucamoro Koponesckoro Benuyectsa. TakoBa
CTPYKTYpa 1 COBPEMEHHOM NPe3nAEHTCKOMBAACTU.

* kK

MpednonoxeHne OTHOCMTENBHO pa3aeneHnn ecTeCTBEHHbIX U MNOUTUYECKMX
CNOCOBHQCTEN KOPOAA MOMOIIONBbIPA3UTL Er0 HOBYHO MO3MLMIO B KayecTBe
rnasbl U NpegcTaBuTens rocysapctsa. KOpUCTbl CTanv NUcaTb O KOPOJIe KakK o
Koprnopauumn 1 cpaBHMBaATb €ro ¢ eNMCKOMNOM, HAacToATesIeEM, UAWN MACTOPOM.
Bmecte C Tem, “@HIAMWCKUIA KOPOJIb HE OTOXMAECTBAAACA C LESbiM
rocyfapcTeom; B AHFAUM LIECTHAALATOrO BEKAa HW OAWMH FOCYLapCTBEHHbIN
AeATeNb WAM OPUCT HUKOTAA He MNOMbBIWAAAN MPOBECTU TaKyl MbIC/b.
Koponb, no ux mbican, 661 0cob6ON AOMKHOCTbIO. ITO MO3BOAMAO TaKKe
YTBEPKAATb, YTO CTApbl CMUCOK GeosasbHbIX KOPOJEBCKUX MPUBUIETUNA,
COAEpalMiica B TaKMX AOKyMeHTaX, KaK Praerogativa Regis'’®, 6onblie He
aencreuteneH. Motomy BO3HMKMAA NOTPEBOHOCTb NEPECMOTPETb 3aKOH, YTOObI
NPMBECTU €ro B COOTBETCTBME C daKTaMu U MoTpebHoCTAMU, YTO U ObiIo
COEeNaHo NCX04a U3 UAEen O ABYX Teax KOpOoAs, Ha OCHOBaHUKN KOTOPOW Bbliu

179 Prerogativa Regis. Of the King’s Prerogative (temp. incert.) (1322) / Acts of the
English Parliament 1322.
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cbopmynumpoBaHbl ABa BblBoAa: (a) naes HepasgenMmon npeporatmsbl U (6)
naen pasnuma mexay abcontoTHoM 1 06bI4HOM BNACTblO KOPOAA.

OnpegeneHHble  MNOMHOMOYMA  NpPUHaANeXaT KoOpoal B KayecTse
UCKNHYNUTENBbHbLIX, Hepa3ae/InMbIX. 3t0T TeEPMUH UCMNONb30BaNACA ANA
0603HayeHNsA npasBa WAM BNACTM, KOTOPble BbiNU CBOWCTBEHHbLI KOPOAKD M
NO3TOMY He MOrAn BbITb NpeAocTaBAeHbl Apyromy anuy. K npumepy, npaso
Ha3Ha4yaTb MWPOBbIX CyAel, MOMWIOBATb MPECTYNHUKOB, MNPUHMMATb B
noaAaHcTBO, MOTYT NpUHagAexKaTb TobKo Koposto. Cyapu LlectHaauaToro
CTONeTUA  UCNo/ib30Bann 3Ty uae, 4Tobbl NPOAEMOHCTPUPOBAThL
HE3aKOHHOCTb Ae/IerMpoBaHMA KOPOJEBCKMX MpaB, B YaCTHOCTU, NNLEH3UI
Ha KOHQUCKaLMM, BbiITeKaloWMe U3 HapyLIeHMA YroN0BHbIX 3aKOHOB. BmecTe
C Tem, uaes Hepa3geAMMON npeporatusbl 6GBI@ HeonpedeneHHoW, Ho,
NOCKONbKY OHa bblna HeonpeaeneHHoi, oHalbblaa cnocobHa K PasBUTUIO U
MHTepnpeTaLuun, Yem NoNb30BaNNUCh OPUCTL) TOrO BpemMmeHUn. B cneaylowem
CTONeTUM unaeAa HeoTAeAMMOW npeporatmebl nNpuebpena noauTUYEcCKoe
3HauYeHMe, MNOCKO/MbKY ee MOXHO “ObLI0 MCMO/b30BaTh a1 MOAAEPHKKM
NpPeAnonoXKeHMa 0 TOM, YTO NpeporaTtiBa, B LEeAOM NPeBOCXOAMT AaxKe aKT
napaameHTa, U TOT NapAaMeHTIKOTopbIA UMEA B BMAY ee U3bATHe, ABNAETCA
HeaeNCcTBUTEbHbIM. BmecTe '€ \TeM, i napsaMEHT MCNo/b30Ban 3Ty UAEH,
06bACHAA OrpaHNYEHHOCTb KOPOIEBCKOM BAACTLIO MpeporaTueamm, B pamkax
KOTOpPbIX OH AeNecTBYeT COBMECTHO 'C NapAamMeHToOM, byayun opuamnyeckom
JINYHOCTbIO.

Takum 06pasom, fa*Ke TEPMUH «abCcoNOT» MPUMEHUTENIBHO K KOPOJIO He
O3Ha4YaeT, YTo OH OeBOOOXMKAaeTCA OT MAPABOBbIX OrPaHUYeHUI; abcontoTHan
B/1aCTb KOPO/ISi 0OO3HAYAEeT MIMb TO, YTO MO OTHOLIEHUIO K KOHKPETHOMY
aKTy, KOpOAB\MMEET NPABO Mo COBCTBEHHOMY YCMOTPEHMIO 334aBaTb BOMPOC
0 ero AencTBUTEAbHOCTM U O ero U3MeHeHUto. Ho TepMUH «abCoONIOTHBINY,
Jaxke bosee, YeM TepMUH «HepasZe/NMMbIi», NOATBEPKAAET UAEI0 O TOM,
yTO Yy Koponsa 6bl 6OAbLION U HeonpeaeeHHbIM 3anac BAcTU, KOTOPbIA OH
MOr MHOrga MCcnonb3oBaTb Ha 6naro rocygapctea. CTapas BAacTb 3Hana 06
0CObbIX YaCTAX KOPOSIEBCKOM NpeporaTmBbl, KOTopble 6blM abCONOTHbIMM, U
06 0cobbix yYacTAx npeporaTMebl, KOTopble OblAM HepasgenMmbl. Ho ux
3HaHWe He Bcerga 6bl1O OYeHb TOYHbIMM; M 3TO OTCYTCTBME TOUHOCTM
MO3BO/INIO OPUCTAM CEMHAZLLATOrO BEKa cAenaTb BbiBOL 06 OTAEMMOCTU
npeporatmebl OT TMYHOCTU KOPOAA. nOTOMy CTeneHb npeporaTtmMebl, Kak “
cnocob ee MCNONb30BaHWA MNOAMNAAAlOT Mo4 OnpeAefeHHble MNpaBoBble
OrPaHUYEHUS, KOTOPbIE AO/KHbI TOKOBATLCA CyAamu. N03TOMy aHIMNCKUI
Koponb He 6bl1 HageneH CyBepeHHOW BAacTblo B rocygapcree. HOpuctbl
anoxu TiogopoB Bpag AvM 6Gbl MOrAM  AaTb OTBET Ha BOMPOC O
MECTOHaXOXAEHNM CYBEPEHHOM BAAcCTM B aHMMIMCKOM rocyzapcree. B
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Knaccuuyeckoit pabote capa Tomaca CMuTa Aaske He PacCMaTpUBatOTCA
NPOTUBOPEUMA MEXKAY NaPNAMEHTOM U KOPOSEM. BCe, 4TO OH XO4eT caenaTb,
5TO YTBEPAATb, UTO KOPO/Ab BMECTE CO CBOMM MapAaMeHTOM MOMKET
OCYLLECTBAATH BbICLLYIO BAACTb B rocygapcrae. s

* k¥

CtaHOBNEHME NYBANYHOM BIACTM KAk KopropauMy NO3BOJIMIO BO3SHUKHYTb U
YaCTHbIM OM3Hec-KoprnopaumMam, HaLeNeHHbIM LWPOKOW aBTOHOMMEN.
Jonroe Bpema Ans co3gaHuUs Koprnopauum 6bin HeobxoaAnm aKT Koposa nam
napnameHTa. Ho c TeyeHMeM BPEMEHM yUpPEKAEHUE KOPNOpaLUnmn nepecrano
6bITb NpuBUAErMen, a crano npasom. Jlioban KBanudbuunmpoBaHHan rpynna
JNL, COTIAacHO HeKoTopomy obLiemy Habopy CTaHgapTOB, MMeeT NPaBo bbITb
NMPU3HaHHON Kopnopauuen, Koprnopaudus cTasia hy4ypexkaatbCd He Ha
OCHOBaHMM 3aKOHA, HO HA OCHOBAHMU  AKTa perncTpaLnmn:

370, Kasanochb bbl, HeboNbLIOE N3MEHEHUE NOBAUAIO HA CaMY)XCYTb TOTO, YTO
6b1710 BOB/IEYEHO B MHKOpnApauuto. O4HO A8NA0 — y4ypeanTb baHK AHrAum ¢
ero cepvein NpUBUNEIMA U UCRIOHMUTENBHBIM NONOXKeHUeM. [pyroe aeno,
Koraa Nobble  WecTb  4YenoBeK, yTBep:aawwwue, 4to obnagatoT
HeobxoaMMbIM AKamUTanom, mMernud  3afucaTtb. CBOM  MMEHa B
COOTBETCTBYIOLLEM \JOKYMEHTE M cO3AaTb BU3HEC Kak GaHK. To ke camoe
OTHOCUTCA WU K YHUBEpPCUIETaM, ' LEPKBAM W  6NaroTBOPUTENbHbIM
YUpEeKOEHUAM. NHKopRopauns 0O3Ha4ana He NpUBUNETUIO, a
NPOTMUBONONOKHOCTBANPUBUAEIMN; BOBMOMKHOCTb - CObBpaTbCA BMECTe U
BMmecTe paboTaTb noa 06w MM MMEHEM KaK OHO /IMLLO.

B Hauvane XX », cTonetua B pesynbTaTe 3BOJIOLMM, NpousoLlleslleii B
CoepunHeHHbIx WTatax,/BO3HMKAM NpOTMBOPEUMA MexKAy Kopropauuein u
npasutensctsom. Ropnopauma  npeTeHAOBasna Ha  OCyLLeCTBAEHUe
ny6anyHbIXx  GYHKUMA. WMHorga 37O rapMoOHMPOBANIO C TEM, U4TO
NpPaBUTENbCTBO XOTENO AeNaTb, MHOTAA HET, HO B IO6OM cnyyae Kopnopaums
npeTeHAoBana Ha aBToOHOMMUIO. Koprnopauun 6onblue He Bblnn areHTCTBamMm,
CO34aHHbIMW  MPABUTENLCTBOM ONA  BbINOJNHEHWUA  OnNpeaeneHHbIX
rocyfapcTBeHHbIX GYHKUMIA, BMECTO 3TOr0 OHM MPOCTO PErncTPUPOBAIUCD.
Mpu pernctpaunun Kopnopaumsa cornawanach ciefoBaTb 06WMM MpaBuiam

180 o o .
CMUT Hanucan Bblgatowmiicsa Tpya o6 AHramniickom rocyaapctse, «De Laudibus»

Brnepsble onyb/MKoBaHHsq B 1583 rogy. 3Ta KHWUra BblgeprKkana ogMHHagLaTh
M34aHUIN TONIbKO B TEYEHMM NepBoro Beka. OHa bblia nepeBesieH Ha NaTbiHb, U B
NAaTUHCKOM nepeBofe 6b110 ony6MKOBAHO YeTblpe U3aaHus.
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ynpaBAeHUa el, KOTopble PacnpoCTPaHANMCb Ha BCE APYrMe WMHCTUTYLMM
TaKoro e poaa.

MepBOHaYanbHO pasgeneHne Koprnopaumin UX Ha YyacTHble U NybsMYHbIE He
ObINO CyLLECTBEHHbIM, MOCKOJIbKY BCE OHW OblAM B TOM WMAN MHON mepe
nyb6AnYHbIMM M NpeciefoBann nybanyHbIN MHTepec. Mo mepe Toro, Kak ux
CBA3b C NPaBUTENbLCTBOM McYe3asa, KOpnopauuMm CTaHOBUAMUCH YaCTHbIMM,
[06poBOAbHBIMM accoumaumamm bes3 YeTKon CBs3M C rocyaapctsom. B XX
BEKe BO3HMKAIOT rocyAapcTBeHHble Koprnopaumn. OHM 4acTO HUYEeM He
OT/INYAIOTCA NO CBOMM LLE/IAM OT YaCTHbIX KOPNopaunin, HO OHM NyB6ANYHbI B
TOM CMbIC/Ie, YTO NPABUTE/ILCTBO aKTUBHO Y4aCTBYET B UX GMHAHCUPOBAHUN U
KOHTpoOne.

YMCNO  TaKMX  rOCYAapCTBEHHbIX  KOPMopauui, KoTopble  ABAAIOTCA
NY6ANYHLIMK U OHOBPEMEHHO aBTOHOMHBIMM, BAIOCNEAHME AECATUNETUA
HEYKJ/IOHHO poc/io. PasHooBpasne 3TUx(@reHTCTB UrpaeT Bce 60/1ee BaXKHYIO
pPOAb B TOM CMbIC/IE, YTO OHM MOFYT BbINOAHATL GYHKLMM, BbINOAHEHME
KOTOPbIX MHBECTOPbI M M0/b30BaTENN HE MOBEPAIOT NPaBUTE/ILCTBY.

Ha noBepxHOCTHOM YpPOBHE 3a4acTylo TPYAHO pPasAnuuTb nybanyHoe W
yacTHoe. C TOUYKM 3peHMA NOTPEBUTEAS MM NNATEAbLLMKA 0COBOro 3HaYeHUs
370 He umeeT. B duHAHCOBOM Q@CMEKTE 3TO, MOYTU TO KE CaMoe; YacTHas
Koprnopauus U 4focyaapCTBEHHan | KopMopaLuuMannpuBaeKaloT cpeactsa C
PbIHKOB KanuTtasna, KoTopble cBOBOAHO AeincTBylOT B cTpaHe. OgHa genaet
3TO B OCHOBHOM Yepeshobfiuraiuy, a Apyrasa - yepes akuum; ogHa obellaert
dOUKCUPOBaHHbIE. W, peryAspHble “MPOLIEHTHbIE CTaBKWU, Apyras - MeHee
perynapHble U MeHee) PUKEUROBaHHbIE AMBUAEHAbI; Kypcbl 060uMX BUAOOB
UEHHbIX ByMar KonebtoTCcs HA PbIHKE, MOCKONbKY 04U NpUobpeTatoT ux
WAn TepsaloT K. HUM JoBepue . YnpasneHue B 6oabliok nyb6anyHoM
Koprnopauuu, Kaky, W B/ YaCTHOW, KaK npaBwno, npeacrasndetr coboit
CaMO40CTaTOUHYIO, ‘CAMOCOXpaHAtoLWYyocs 6ropoKkpaTuio. PasHuUa, CKopee,
3aK/II0YAETCA B XapaKTepe CBA3W C rocyAapCcTBOM M MOMUTUYECKON CUCTEMOA.
B rocyaapcTBeHHOW KOpnopauuu COXpPaHAeTca pAg, CBA3eN C rocyaapcTBom
yepes CNOCOBHOCTb MPaBUTENLCTBA Ha3Ha4yaTb AOUPEKTOPOB U, TaKUM
06pasom, B LOAITOCPOYHOM NEePCNEKTUBE BANATL HAa NOAUTUKY KOprnopauuii. B
YaCTHOM CeKTope Kopropaumm paboTatoT ¢ 6o/blueit cTeneHbio aBTOHOMUU U
6e3 NpAMOro BMeLlaTe1bCTBa rocyAapcTBa.

Kopnopauusa ABAAETCA OCHOBHOW eauMHMUEN, B KOTOPOW MNpPOMCXOAUT
60/1blWan 4YacTb 3KOHOMMYECKON AeATenbHOCTU. B coBpemeHHOM Mupe
CYLLECTBYIOT ABe a/ibTePHATUBHbIE CUCTEMbl OpPraHM3aLuu 3KOHOMWYECKOM
AeATeNbHOCTU: roCcyAapcTBeHHaA 3KOHOMMUYECKas cucTema M anbepanbHas
WM PbIHOYHAA 3KOHOMMYECKas cucTema. BHyTpM Kaxkgol KaTeropum ectb,
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KOHEYHO, WMPOKME BapuaLMK, U Kaxaaa COAEPXKUT anemeHTbl apyron. Ho
YacTHble KOPNopauun - 3To COLMaANbHbIE OPraHM3Mbl; HU naeonorua laissez
faire, HM npgeonoruns rpyboro MHANBMAYANAN3MA HE NOAXOAAT K ONMUCAHUIO UX
noBceAHEBHbIX MPAKTMK, Koprnopauuu counanmsnpyroT puUckK, n3obpeteHus,
WHBECTULMM, NPOMN3BOACTBO, pacnpeaeneHme n ycnyrn. OHu 6biamn 3agymaHbl
W npegHasHayeHbl Ana  Toro, u4TobblI CAOMATb  AOMWHMpPOBaHME
MEPKAHTUANCTCKON U KNEePUKANbHOM CUCTEM SKOHOMMUYECKOMN AEeATENbHOCTU.
C p[pyro CTOPOHbI, OHM HE MOryT BO3HMKATb W, KOHEYHO, He MOryT
dYHKLMOHNPOBATb BHE PaMOK NOJIMTUYECKUX CUCTEM, NPeaHa3HaYeHHbIX ANA
YCTAHOB/IEHUA U COAENCTBMA YCNOBMAM WX npouBeTaHuA. Cpegu HuUX -
HafleXXHaf BanloTa, CUCTEMa 3aKOHOB, PEry/JIMPOBaHUE KOHKYPEHTHOWM
NPaKTUKNU, CTPOUTENLCTBO TaKUX MWHPPACTPYKTYP, KaK [A0OPOru, raBaHMy,
asponopTbl, onpeaeneHHble GYHKUMKM COUMaABHOTO obecrneyeHus M Tomy
nogobHoe. MybanyHana BAACTb M FrOCYAAPCTBO BBINOMHAIOT HE3aMeHUMYHO
ponb, obecneunBan AeATENbHOCTb KOpnEPaLnin. Takas cuctema He ABAAETCA
laissez faire. OTHOweHUs mexay4d AEMOKPATUYECKUM, TOCY[apCTBOM U
COUMANBbHON PbIHOYHOM 3KOHOMMWKOW, MNOCTPOEHHOW  BOKPYr YacTHbIX
Koprnopauuii, ryboKu, B3aMmo3aBUCUMbIUICIOSKHbI.

Takoro pofa cuctema Tpebyer TakiKe CyLleCTBOBaHMA BbICOKOPAa3BUTbIX
COUMaNbHbIX HaBbIKOB, TaKMX )\ KaK. @osepue,h KomaHaHaa paborTa,
KOMMPOMMCC,  COTPYAHNYECTBO, ) KPEaTMBHOCTb, - OPUrMHANBHOCTL U
M306peTaTeNbHOCTb, a TaKKe y4YTUBble OTHOUWIeHUA B ynpasneHum
nepcoHanom.



189

Jlekyusa V. YeTtsepr. YeTBepr. Pbibbl, npecmbiKatowmecs, NTULbl

Yacme 2. KoHmpakm.

OpAHa M3 HeNOCTUXMMBIX,0CODEHHOCTEN MUPA, B KOTOPOM YESIOBEK KUBET —
Bpema. OHO YW3MeHAET, MPOCTPAHCTBO WM CaMO M3MEHYMBO, OHO He
nossonsieT 3adUKEnpPoBaTbCca HU OAHOWN BELLU B STOM MUPE — BCE M/IbIBET BO
BPEMEHMW, BCe UCTOHUEETCA B HeM. HayTpo Tbl Npocbinaellbcs APYrMm, Yem
6bl1 BYEpa. 3HAKOMbIN nNemsaxk 3a OKHOM — MeHAEeTCs, MOXKeT ObITb,
HEeY/I0BMMO, HO MEHSETCA KaxAbli  Mur. PacTyT maTepuKku M umccyluatoTca
MOp#, BCMbIXMBAIOT U CropatoT 3Be3Abl, MiageHeL, — KPUYUT CBOMM MepPBbIM
KPUKOM, U BOT OH, Y)Ke CTapuK, — Wen4yeT npeacMepTHble cioBa. Bpems
BHOCUT TParmM3m B KM3Hb, BPEeMs CTaBMT BOMPOC O LiesIn M cMbicae. Beakoe
cyacTbe nepeg BpemeHem obopaunBaeTca HeCHaCTbEM.

MpaBo no-ceoemy pewaeT npobnemy BpemeHu. [OTOMy 4YTO MpaBo
nsobpetaeT cnocob npebbiBaHWA BHE BpPemeHM, Cnocob CyLiLecTBOBaHMUA

Tpaanuunn, CBA3N BpeMEH. Yy MapI/IHbI Ll,BeTaEBOD'I €CTb Takmne cnosa:

bexkeHckasa moctoBas!
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MKHYNO -- N NOHEeCcNOCb
OnpomeTamu Konec.
Bpemsa! Al He nocnesato.

B netonucax n B n063aHbsAX
MolimaHHOe... HO Necka
CTpyeukoto wenects...
Bpems, Tbl meHs obMaHelwb!

CTpenkamu 4acoB, MOPLLWH
PbITBMHAMU -- 1 AMepUK
HoswecTBamMm... -- MycT KyBLWKNHL --
Bpems, Tbl MeHA 06MepULLb!

Bpems, Tbl MeHA Npedwb!
BayaHoto eHoit -<06HoBy
BbIpOHULWb... -- "XOTbMac aa Haw!"

-- Noes3aa ¢ Te6eli MHOTrO
CnepoBaHusal.y --

W60 Mumo poamnnach
Bpemenun! BoTue 1 Bcye
Patyews! Kaind Ha yac:
Bpemal f.Te6a mubyio. ™"

YenoseK Hy}KAaeTcA B TOM, YTOBbICYLL,ECTBOBATb BO BPEMEHW, HO C/IOBHO bbl
MUMO BpeMeHIN. CoumanbHbIi NOPAAOK, CMbICA, UAEWN, LLEHHOCTM, HOPMbI —
HYKAat0TCA B HE3ABMCMMOCTM OT BpemeHU. OHU HY}KAQITCA B NPU3HAHMMU UX
BCerga TeMM Ke CaMbiMK, BHE 3aBMCMMOCTM O TOrO, BYeEpa /M OHMU
NpebbiBaNv UK Ke cerogHn. YenoBeKk Hy»KAAeTCA B YBEPEHHOCTM B TOM, UYTO
W 3aBTpPa, M Yepes rod, v ganee HopmMbl ByayT TEMM }Ke, YTo U cerogHa. MHaye
NPaBo He MOXeT cyuiecTBoBaTb. OHO — HeKas HaACTPOMKa, MOCT Hap,
BPEMEHEM, COEAUHAIOLLNIA Pa3/iMyHble BpeMEHHbIe Nepuogpl.

Tonbko TakMm 06pasom nNpaBo MOXKeT GOPMUPOBaTL COLMANbHBIA NOPAAOK,
caMo He 6yaydMm YacTblO M3MEHAILWEroca CcouuanbHoro nopsaka. B
OCHOBaHWWM OTAENEHHOCTM MpaBa OT COUMANbHOrO rMopsaka JexuT
npeactaB/ieHMe O HOPME, O KOHTPAKTe, O BO3MOMKHOCTU GOpPMMPOBAHUA

181
M. LieTaeBa. MoxBana BpemeHu. / LieTaeBa MapuHa MBaHoBHa. CTUXOTBOpPEHUA

n noambl. MockBa: A3byka, 2016 T.
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6yaywero ¢ NoOMOLLbIO KOHTPAKTOB M HOpM. Hopmbl Mbl BCTpedaem BO
BCAKOM Ye/loBEYECKOM O0b6LLecTBe, KOHTPaKTbl ABAEHWe cneunduyeckn
eBponencKkoe.

* k¥

KoHTpakT — napagokcaneH. OH obnagaeT npegenbHol MpPaKTUYECKon
NPOCTOTOMN W, BMECTe C TeM, HEeBePOSATHOM TEOPETUUECKOW CNOXKHOCTbIO. Kak
M BCE MPOCTble BElM €ro O4YeHb TPYAHO OOBACHUTH TeopeTuvecku. Hapo
CKasaTb, YTO PpaBHO NapafoKcajbHa W MNpPaBoOBafd HOPMA: 3aKOH,
AeNCTByOWMI B 0bLLeM, Maso YTO O3HAYaeT B YAaCTHOM C/yyae, BCerga He
COBMAJAOWMM C HOPMATUBHbIM YCTaHOBJIEHNEM. ITO MOXHO YBUAETb Ha
TaKMX Aake He NPaBoOBbIX NPUMEpPAX: CAN BCEAAMN 06bIYHO BbIPACTAlOT, TO
3TO He 3HAYWT, YTO BbIPACTET U POXKAEHHbIA KapAWKOM; ecnn Bce 0bblYHO
YKEHATCA, TO 3TO HE 3HAUYUT, YTO XKEHUTCAMBOT 3TOT KOHKPETHbIN YeN0BEK; ecn
Bce 06blYHO 0BYyyYaloTCA NNaBaTb, 3TE HE 3HAYUT, YTO HAYYMTCA NaBaTb BOT
3TOT 60A3/1MBbIN pPebeHOoK.

HOpucnpyaeHuma noTomy Yallle Beero — 3T0 HE TOMa 3aKOHO4ATeNIbCTBA U He
nankM C AOroBopamu. ITO\ AEATEe/IbHOCTb h YYPEXAEHUN, KOTopble
NOALEPKMBAKT NPAKTUKM MOHUMAHWA, UCTOJKOBAHUA, NPUMEHEHUA HOPM.
TaKoBbl pPUMCKME ~ MAFUCTPaThbl, | TAKOBbl HOPUANYECKME KOANermm B
cpeaHeBekoBon AHFAMK (K Nnpumepy = Four Inns — Knaccuyeckme accoumaumm
a[lBOKaTOB):,COBPEMEHNHBIE afBOKATCKUE KO/INerMn, TakoBbl YHUBEPCUTETI.
3TN y4PEXKAEHNA U MHCTUTYTbI 0DECneyYnBatoT YyHUBEPCaZIbHOCTb HOPM U UX
obue3Haynmmoe NoHUMaHUE.

B nutepatype XX Beka ecrb anonea «OcHoBaHuaA» A. AsumoBa'™®. B Heil
nosecTsyeTca Q) TOM, Kak bnectawaa Kocmuyeckasa  Mimnepws,
ob6beauHALWanA TbICAYN NaaHeT U ux obutatenei — NPUXoauT B ynazokK, —
norpyaeTcA B TbicAYeneTHMn xaoc. W npoHuuatenbHbiM  AOSAM,
npeasuaAwmMM 3akaT Mmnepuun, HeobxoAMMO cnactv waeto nopagKa u
HayKkW, [OCTUXeHW Wmnepuun, npubnusutb Bpema BTopoir Umnepum.
CHayana nepes HUMW CTOMUT O4YeHb KOHKpeTHasa 3ajaya — COCTaBMUTb
Bceobbemiowyo SHuUMKNoneamo. Ho co BpemeHem OKasblBaeTcA, 4To
SHUMKNONeANA — TEKCTbl, coAaeprKaliye 3HaHUA — 3TO JINLb Manaa YacTb UX
MWCCUU. 3HAHMA HYXKOAOTCA B NPUMEHEHWUN, OOLLLECTBO IHLMKNONEANCTOB He
MOKEeT 3apUKCUMPOBATLCA BO BPEMEHM — OHO BbIHYX/AEHO PAa3BMBATLCA CAaMO
W B3aMMOLENCTBOBATb C OKPYKaoLWLMM MUPOM. OHO HaxoauTCA B COCTOAHUMU

182 “
A3nmos Ainsek. OcHoBaHue n Umnepua. Mepesoaumnk: NaHbLKO A. U. Mocksa:

UeHTpnonurpad, 2004 r.
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HEeobXo04MMOCTUN COeANHEHNSI BPEMEH U PeanbHOCTEN — peasibHOCTM TEKCTa U
BPEMEHMW, B KOTOPOM OHM KMBYT . Jarke ob6nagasn onpenenieHHbIM 3HaHUEM,
HeobxogmMmo 06/134aTb yMEHMEM NPUMEHEHMA U WUCMOJSIb30BAHWUA 3TOro
3HaHUA — 3TO ABa poda 3HaHuWA. [laHHas cuTyauua MOXOXKa Ha Urpy B
Wwaxmatbl. BoT — BbICTpoeHbl AMHUKU ¢uryp. ITO KpacuBo, M MOrno Obl
npoAaonXatbca BeyHo. Ho Ttoraa He 6bl1o 6bl Wwaxmat, a 6bian 6bl Anwb 4
psga oéuryp. LLaxmaTtbl XKUBYT B ABUMMKEHMM GUIYp, Urpa 3aKaoyaeTcs B
YMEHUWN BbICTPAMBAHUA NOpsAAKa WM BbIUIPLIWHOM CTpaTermm B CUTyauuu
NOJIHOW HeonpeaeneHHOCTU U HEU3bEXKHOCTU cieaytoLero Lwara.

* k¥

NTaK, NpaBo CAYXUT ANA NpoeKTUposaHMAl Byayilero, ocyllecTBAAAa 3TO C
NMOMOLLbIO KOHTPAKTOB M HOpM. HO 4acTo, MPorHo3upoBaHUMe Ha OCHOBaHWUU
33aKOHOB B COLMANbHbIX OTHOLEHUAX BbIFNAAUT Heneno, oblias Hopma He
0653aTeNbHO OTPaXKaeTcsa B YaCTHOM Gllyyae. BmecTe ¢ Tem, MacTHbI cayyait
HEe OTMEHSIeT HOpMbl. MHOrAa MOXKHO yCaBiWaTh: "Mbl elle HENIOPOCAN A0
AemoKpatumn / cnpaseanvsoro cyda / sexauMBocTu". Takme BbiCKa3blBaHMA
NbiTalOTCA PENATUBU3NPOBATL OBLLMIA 3aKOH M HOPMY NOCPEACTBOM YacTHOro
cnyyan. Kak byaTo bbipk 3TOMy 06LLEeMYy 3aKOHY BbIBEAYT KOraa-HMbyap ux
3anyTaHHble NUYHBIE KPUBbIE AOPOXKM, KaK ByATO 6bl 3TM UX [AOPOXKKM
BoOOLWE MMEOT TYhKe Ueflb, YTO W OOWMi 3aKOH, Kak byaTto 6bl yke
NOJI0XKEHbIKEM-TO LINANbIM NPOOKEHbI PE/bCbI.

Ho xaoC He porkaaeT NopAaOK,)OH PoXKAaeT TO/IbKO xaoc. [lopAnok co3gaerca
ynopAaAoYeRHbIMM  CTPYKTYpPaMn. ) 3ameyaTesibHO 3TO MNOKasbiBaeT Xapyku
Mypakamu. ‘B h«XpoHuKax 3aBogHoM I‘IT1/1|_|,|;|»183 €ro repoit HEeMHOMXKO
ynopAa0YMBaET CBOIO XU3Hb — LLEeHOM HEBEPOATHbLIX NOTEPb U HANPAXKEHWUN,
KOTOpble, BMpoYeMm, OYTU He3aMeTHbI 1A OKpy»Katowmx. U, Bce-Takn, Toraa
BOKpPYr Hero HayuMHaeT 4TO-TO TOXe MeHATbcA. CTpyKTypa HauuHaer
co3faBaTb Apyrve CTPyKTypbl. OTYAcTU 3TO TaKKe BCe HaxoauTca B obnactu
CNy4aliHOro, HO BEPOATHOCTb NOPAAKA NOBLILAETCA, €C/N Tbl CAaM HA4YMHaELb
HaBOAMTb MNOPAAOK — MOELlb Nocyay, K Npumepy, UAnM paccTaBafelb 3HAKU
npenuMHaHuA.

Kaxkabih pa3 - HoBoe, - noBTopsaeT KaHT. B 3Tom OH 61AM30K mMcnamcKoi
KOHLLeNUMN npaBa, YCMATPUBAIOLWLEN, YTO Annax TBOPUT KarKAblA MUT MUP
HaHOBO. TaKOro pofa CTPYKTYpbl BbIHYKAAIOT KaXKAbl pa3 HaxoguTb OTBET,

18 Mypakamn Xapyku. XpoHuku 3asogHoi MTuupbl. NepeBoaunk: Jloraues MBaH,

Noraues Cepreit. MockBa: 3kcmo, 2016
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Kak ecnum 6bl OH Bbln HOBbIM, XOTS U MOKET NOBTOPATbCA. Ho 6e3 oTKpbITUA
OH He XUBET.

k% ¥

KOHTPAKT TaKyKe ABAAETCA MPaKTUYECKMM BbIXOAOM M pelleHMem BOMpoca
KOHG)NMKTA M CYLLLECTBOBAHMA MHOMECTBa MHTEPECOB B COLMaNbHOM coepe.
KoHTpaKT npeactasnseT coboli cpeacTBo NPUMMUPEHUA MHOMKECTBEHHOCTH,
He YHUYTOXKEHMA, HO paspeleHns KoHdAMKTa. KOHTPaKT — BaKHEHTITHI
3IeMeHT €eBPOMNENCKOM MNPaBOBON TPAAMLUUM U MOAUTUYECKON KYNbTYpbl.

CerogHa ¢opmbl KOHTpaKTa TBEpAO M sCHO YycTaHoBneHbl. [pasuna
KOHTPAKTa CcTanu rnobanbHbiMU. KUTaNCKUN W Hemeukuit [parkaaHcKue
KOAEKCbl PeryanpyroT BOMPOCbl  3aRAKOYEHUA KOHTPAKTa NpPaKTUYECKu
naeHTMYHo. OpraHMsauma npasa U €ro0 OCHOBHbIX MOHATUMAINOAO06HA BO BCeX
COBPEMEHHbIX MPaBOBbIX cMcTeMax. Ho ecnv nepenTn K TEOPUN KOHTPAKT],
3pecb obHapykunBaeTcA HEeBEPOATHOE YMCAO OTCTOALLMX AOBOABHO Aaseko
OAHA OT APYron KOHUEMUMM, BAMAIOWMX B KOHLE KOHLOB M Ha peasbHble
OTHOWeHUA. Ha ypoBHe MPaKTUKM MbINBUAUM YHUPUKALMIO, HA YPOBHE
Teopun — pPa3eTOXKAECTB/EHUE. 370  pasoToXaecTBieHve Aenaet
YHUPUKALMIO HA YpOBHe' MPaKTUKU HeycTtomumeoin. Karkgas wu3 Teopum
YTBEPKAAET CBOK MPaBOTY M. HENPaBOTY MHbIX Teopwuit. MOTOMy MOXKHO
yTBEPXAaTh, YTONCEroAHA He CYLLECTBYET HeKon obLienprM3HaHHOM Teopuun
KOHTPaKTa.

OfHM TEOPWUM) YTBEPKAAIOT, YTO KOHTPAKT — 3TO PasHOBUAHOCTb YaCTHOrO
npaea, ApPYrMe FEBOPAT, UTO KOHTPAKT MOXKET b6biTb 0BBbACHEH B pamKax
npuMHUMNa MopabHOMW  aBTOHOMMUKM, TPETbM MOJAraloT, YTO KOHTPAKT ecTb
pe3ynbTaT Le/sieHanpaBAeHHOro AENCTBMA, CTPEMALLEroc K AOCTUNKEHWIO
HEKOM No/b3bl, B T.4. NYyBAMYHOMN, TAaKOW KaK AOCTOMHCTBO nbo Bceobuiee
maTtepuanbHoe 6narococtosiHme. M mbl moxem Habnogath Ha npumepe
COBPEMEHHbIX KOHCTUTYLMIA, YTO MMEHHO Ha OCHOBAHMMW TEOPMM KOHTPAKTa
BbICTPOEHbI BCE My6AMYHblE cUCTEMbl. Mbl BUAMM NOAXOAbl K KOHTPAKTY,
MCMOb3YIOLLIME STUKY, MONNTHKY, MCUXONOMMIO, COLLMOIOTMIO, SKOHOMMKY, YTO
YKa3blBaeT, UTO B C/ly4yae C KOHTPAKTOM Mbl CTa/IKUBAaEMCA C Ype3BblyaiiHO
CNOXHbIM AB/MIEHMEM, KOTOpPOE, AEWCTBUTENbHO, MMEET OTHOLEHME He
TO/IbKO K MpaBy, HO M KO BCeMYy MHOroobpasuio Ye/soBEYECKOW KU3HW, a
TaKXe 0603HayaeT TPyAHOCTU B PACNpOCTPaHEHWUM eBPOMenCcKoi NpaBoBoW
KYy/AbTypbl.
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MNTaK, CTOPOHbI 3aKHYalOT KOHTPAKT, MPUHUMAIOT Ha ceba BCTpedHble U
B3aMMHble 0653aTeNbCTBa, UAM B3aMMHble ObOeLLaHWsA, HO YTO 3acTaBaseT
CTOPOHbI PEasNM30BbIBaTb KOHTPAKT, HE YK/IOHATbLCA OT Hero, U, ewe bonee
paAMKanbHbI BOMPOC, — YTO 3aCTaB/AET CTOPOHbI MCMOHATL KOHTPAKT?

3aK/lo4eHne KOHTpaKTa OCHOBAHO Ha BOJIE M HaMepPeHWW CTOPOH AOCTUYb
onpeaeneHHOro pesynbtata Yepes cornaweHue apyr ¢ gpyrom. Het Boan Ha
3aK/H0YEHME KOHTPAKTA — HET M KOHTPaKTa. Mcnonb3oBaHWE M UCNONAHEHUe
KOHTPaKTa OCHOBaHbl TaKXe Ha p[obpol Bone, Ha TOM, YTO CTOPOHbI
KOHTpaKTa cBOOOAHO NpuaepKMBatoTca M3bpaHHOW MMKN CXeMbl NOBeAEeHMUs,
OMMCAHHOM B KOHTPaKTe.

OyeBMOHO, YTO B paMKax KOHTpaKTa ~oAHa - CTopoHa npuobpeTaeT
YBEPEHHOCTb B TOM, YTO Apyras TOpoHa b6yaeT AencTBoBaTb MMEHHO
onpeaeneHHbiMm obpasom. Ecim Ta AW Apyras cTopoHa He BbyaeT UCNONHATL
KOHTPAKT, K WCMNOJIHEHWIO KOHTpPaKTa OHa OYAeT NpUHYXAEHA — CUAOM
KOHTpaKTa M 3aKoHa. byayuwiee HaetynuT B TOM BMAE, B KOTOPOM OHa OMMUCAHO
B KOHTpaKTe. BmecTe ¢ Tem, Ha IlOBOMIM3 3TaNOB €yLLECTBOBAaHNA KOHTPaKTa
Mbl CTa/IKMBAaeMCA HEsTOJ/IbKO C YBEPEHHOCTbIO, HO M\C AOBEpPUEM, KOTOPOe
BbICTYNaeT HeobXoANMMON MpeanocbiNKOW M OCHOBAaHMEM KOHTPaKTa, Camoi
€ro BO3MOHOCTU. [lpaBo |MpefoCcTaBAseT CTOPOHAM CUCTEMY FapaHTUA U
3awmTy, _obecrneumBas) MexaHnU3M BO3MELLEHUA ONpeaeneHHOW Mepbl
yObITKOB MPM HEBBINO/IHEHUM OLHOWM M3 CTOPOH YC/I0BUIA KOHTpaKTa. Ho ana
TOro, 4rebbl paboTaan, NPaBoOBble CXEMbl, CTOPOHbI AONXHbI Haxo4uTCA B
obnactn poBepua, 061actn NPUHATUA M3BECTHLIX PUCKOB Ha cebs. CTOPOHDI
He TONbKO MoJiaratoTcA Ha\Co34aBaeMytd KOHTPAKTOM CUCTEMY TFapaHTUi u
YBEPEHHOCTHK, HO €aMW/HAxXoaaTcs, npexne Bcero, B 06/1acTu B3aMMHOTO
MWHUMaNbHOTO AOBEPUS.

* k%

Mexay Tem, NpaBo AeiCTBYeT U CYLLeCTBYeT B oBecrneyeHrne yBepeHHOCTU.
Mackanb NWCan, uYTO YBEPEHHOCTb MpeacTaeT Kak — MaTeMaTUyecku
BblBEpeHHasA Mogenb.'® YBepeHHOCTb TpebyeT peayLMpOBaHMA BCAKOMO
posa  HeOmnpedeneHHOCTW.  YBEPEHHOCTb  06pasyeT  HOPMAaTWUBHYIO
peanbHOCTb, NPeACTaBAAeT coboi CTUMYAN K COLManbHOMY AeicTBuio, K
Ny6AUYHOMY AeCTBUIO, YNOPAAOUEHNE U HeTPanu3aLmio 6eccosHaTeNbHbIX
MPOLLECCOB, CBA3AHHLIX C OHTONOMMYECKON CMCTEMOM 6Ge30MmacHoCTH,

¥ Nackanb. Mbican. Mocksa: AHuma, 2012.
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CNoCOBHOCTb YMeHblUaThb TPEBOXHOCTbL W npeoaonesaTb CTpax nepep,
HeonpeaeneHHoOCTblo. YBepeHHOCTb eCThb Tak:Ke noaJepikaHue pyTMHM3aUmum
B3aMMOAENCTBMA C  ApyrMumu: obecnevyeHMe YCTOMYMBOCTM 06pasLoB
nosegeHMa BO  BPeMeHW, UX  PerynapHocty,  cTtabunbHOCTM U
npefcKkasyemocTn. YBePeHHOCTb ecTb Ccojep)KaHue HOpmbl, ee crnocob
npossneHuns. YeepeHHOCTb 0becneynBaeTcs C MOMOLLbIO KOHTPO/IA U BacTH,
W Tpagmumu.

[loBepue e CBA3aHO C MHbIMM Tpems TUMamu obCToATeNbCTB. MepBbiM
TaKMM 06CTOATENbCTBOM ABAAETCA BEPOATHOCTb, AOBEpUe BCeraa HaxoamTcs
B CMTYaUMM BEPOSTHOCTU, Npegnaras peleHune, BKAYatolee puck. Mackanb
nucan, YTo MMEHHO CTpax nepeg, PUCKOM 06YC/I0BIMBAET 3aMeEHY YeN0BEKOM
[OBEPUS  KanbKynaumen  yBepeHHocTM.  APyFm  06CTOATENbCTBOM,
NopoXAaoWMM LOBepue, ABAAIOTCA YCI0BUA, MOPOXKAAOWMNE PUCK. B HMX
HeobxoaAMmo pa3bupaTbcs, YTOBbI He OKA3aTbCA B COBEPLLUEHHO CAEenoW
obnactu, B KOTOPOWN AoBepue nepecraer bbiTb cobolnoBepue He cneno,
OHO Pa3BMBAETCA MMEHHO B BUAY ABHbIX M OCO3HaBaeMblX yrpos3, KoTopble
CTOPOHA, AOBepsAlOWan, NPUHMMAET 3aBedoMO HHa ceba. Takue yrposbl
CBA3aHbl C NpeAenamMu COLMANBHbIX OXKMAAHUM, PONEBON CermeHTaumnein, nnm
MepTOHOBCKUMM  AMCCOHAHCAMMU 5 06HAPYMUBAEMBIMU B Pa3ANYUHbIX
acneKkTax po/ieBOro  NOBEAEHUs  AWUYHOCTM. < HdoBepue  coaeincTeyeTt
coumanbHoM UHTErpaLuy, noaaepKaHuie npeAacTaBieHnii 06
WMHANBUAYANbHOCTH, O BOAE, © cBO60AE APYroro, O COBECTHU.

TpeTbMMJCNOBUEM ABAAETCA TO, YTO AOBEPUE eCTb OCHOBaHME 06paLLeHMA K
CoBeETU, UTO TaKXKelonpeaenseT TakuelpeHoMeHbl Kak AyxoBHaA 6aM30CTb,
aBTOHOMMA  /INYHOCTW, W WMHCTUTYTbl. [oBepue co3gaeTr  obuyto
CUMBO/IMYECKYIO CUCTEMY,\HE HOPMATUBHYIO cucTemy. Tam, rae peyb UAET O
xopowem obllecTBe, nepcoHe, AMHAMUYHOW SKOHOMMUKE, NOpPaAn3IMe U
AemoKpatum, cBoboael COBECTH, KOHCTUTYUMOHAIM3ME — HEBO3MOXKHO
OCTaBaTbCA /MWb B CPepe yBEPEHHOCTM U YMCTON HOPMATUBHOM CUCTEMBI.
[loBepune no3BONAET 334elCTBOBAaTb HEKOTOPble BO3MOMHOCTM JIMYHOCTH,
BCTYMalowWen B cOLMasbHble OTHOLIEHUS C APYrol JIMYHOCTbIO, HO BHE
HOPMaTUBHOM OCHOBbI, OHO UCMO/Nb3yeT 0653aTeNbCTBA, KOTOPbIE ABAAIOTCA
He B3aMMHbIMK, 06A3aTeNbCTBA, KOTOPbIE IMYHOCTb KNaaeT ans ceba camon.

%k %k %k

MpaBo cTpemutca cHabauTb 06nacTb AOBEPUS  AOMOJNHUTENbHBIMU
rapaHTMAMW yBepeHHocTW. [na 3Toro npaso npuberaeT K TaKkomy

185
MepToH P. CoumanbHas CTpyKkTypa v aHomusa //Coumonorva NpecTynHOCTU

(CoBpemeHHble bypkyasHble Teopum) MockBa, 1966
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MEXaHU3My, KaK JIMWEHME He BbIMNOJHAIOWEro CcBOMX 0653aTeNbCTB
OOMIKHWKA BbIFOAbl, MOJIYYEHHOW 33 CYET KpeauTopa, M K Harpage 3Tow
BbIFOAON KpeauTopa, TaK, u4TObbl nNpegoTBpaTMTb  HecnpaseganBoe
oboralieHue (3To Ha3bIBAeTCA NPaBUIOM PECTUTYLMM). [PaBMNO pPecTUTyLUK
— camoe npocToe U oyeBngHoe, 6osiee Bcero oTeeyvatolee CNpaBea/IMBOCTH,
COOTBETCTBYIOLLEN 340aBOMY CMbICAY. ECIM KOHTPAKT MO KaKOW-TO NpUYUHE
He WCMOJIHEeH, CTOPOHbI AOJ/IKHbI MOMYYUTb BCE, YTO BblIO NPEeAyCMOTPEHO
KOHTpakTOM.  [losnyyalowmiti Bbirogy HecnpaBea/iMBO, K Npumepy, He
3annaTMBLUMIA 3a NepegaHHylo eMy Bellb, AOJIKEH NoTepaTb 3Ty Bbiroay B
No/1b3y CBOEro KOHTpareHTa.

Ho npaBo yalle BCero He OrpaHUYMBAETCA TOJIbKO, PECTUTYLIMEN, NOCKO/bKY
MOXeT NpPeaoCTaBUTb KOMMEHCaUMo KpeauTopy 3a ero AoNoAHWUTEe/NbHble
noTepu, KOTopble OH MOHEeC B CUAY TOro, 4To Bbin yBepeH B NoBeAeHUM
JOJIKHMKA WM paccunTbiBad Ha AOCTUXKEHWE OnpedeneHHOro pesysbraTa.
Llenb npaBa 34ecb 3aKAo4aeTca B TOM, YTO6bl NOMECTUTBKPeAMTOPa B CTO/b
e Xopollee MNOJIOXKeHWe, B KOTOPOM, OH NpebbiBan MNpekae, yem cran
nonarancsa Ha obelaHure (34ecb Mbl FOBOPUM, MTO NpaBo 3aLLULLAET MHTEpPeC
yBEpEeHHOCTH).

TaK:Ke NpaBO MOXeTsAaTb KpeauTopy 3KBUBAJIEHT TOro, YTo eMmy obelianu,
yTobbl NOMEcTUTb €ro B MONOXKEHUE, B KOTOPOM OH 6bin 6bl, ecnu 6bl
nosiyuynn obelaHHOE emy MO AOroBOPY. (3TO Ha3bIBAaETCA 3alWMTON UHTepeca
O0XNOAHNA)»ITO HanbOJEE TPYAHbLIM MOMEHT A ObbACHEHMSA B Teopuu
KOHTpaKTa. B HeeBponenckux Ky/bTypax STOT MOMEHT OKa3blBaeTCA COBCEM
HEMoOHATHbLIM, TMNOTOMY. 4TO), NMpegnonaraer oboraweHue Kak byarto
HEeOoCHOBAaTENbHOE.

Ewe oaMH BaXXHEMWMIA BNeMeHT B TEOpPMM KOHTpPaKTa — 3TO 3awuTa
obelaHna. Camo OB€EllaHMe He ABNSETCA NPeaMETOM KOHTPaKTa M Bcerga
HaxoAmMTCA BHe ero rpaHuu. He Bce nNpaBOBble CUCTEMbI 3alLMLLAIOT
obewaHne. Ho npobnembl, KOTOpble BO3HMKAIOT B CBSI3M C 3aLLUTOM
obellaHnsa, NO3BOMIAIOT Jlyylle MOHATb pPelleHune Npobaembl KOHTPaKTa B
€BPONenCcKo TpagnuUmMm, NOCKObKY 3aTParMBatoT Camyto ero CyTb.

OueBMAHO, YTO CylecTByeT odeHb 60/bluad PasHMULA MEXKAY PecTUTyuuen,
BO3BpalleHNeM CTOPOH B MCXOAQHOE COCTOAHME M 3alMTOh MHTepeca
oXugaHma. Tak 4TO Ke 3alMWaloT Ccyabl, Korga pasbupatoT gena o
HapyLleHUM KOHTPaKTHbIX 06s3aTenbcts? Cyabl ¢GaKTUYEeCKM 3alumuaoT
YBEPEHHOCTb, CBA3AHHYIO C MHTEpecom oxuaaHua. [lpaBo HacTamBaeT Ha
TOM, YTO KpeauTop MMeeT NpaBo BO36yAWTb UCK O BO3MelleHMM yuiepba
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0XKMAaHuA. ITOT Noaxoa, B LeNOM, OTBEYaeT CrnpaBeaMBOCTU U 34paBOMY
CMbIC/ly, HO 3TO O4YeHb TpyAHas Bewb A8 O0OBACHEHUA, MNOCKONbKY
daKTMYeCKM nNpaBoO CO343eT a/fbTePHATMBHYIO PeasibHOCTb, B KOTOPOM
HEeno/lyYeHHbIt  pesynbTaT ABAAETCA NPeAMETOM  WCYUCAAEMBIM U
BbICTYNAOLWMM B TOproBom obopoTe. [paBo OTHOCUTCA K TOMY, YTO €eLle He
NPOM30LWJ/I0, KaK K TOMY, YTO y)Ke MMeeT MecTo bbiTb. byayliee nocpencrsom
KOHTPaKTa YyKe BK/OYEHO B HacToAlee, MPUCYTCTBYET B  HeEM;
npegnonaraemas peanbHOCTb, 3apUKCMPOBAHHAA B KOHTPAKTE, NepeceKkaeTca
C HaCTOAWMM, BXOAUT B Hero. U, ecnn coBeplleHHO MOHATHO, MOYeMy NpaBo
npegocTaBAseT KOMNEHCALMI0 KpeauTopy 3a To, YTO 6biN10 NepBOHAYasIbHO
ero cobCTBEHHOCTbIO, HO CTaN0 COHBCTBEHHOCTLIO Yy»KOM Ha HeCnpaBeanBbIX,
He3aKOHHbIX OCHOBaHMAX, U eC/In He BNOJZIHe pr,Cl,HOVI AnAa NOHUMaHUA
npeacTaBAsfeTca CUTyauma, Koraa npaBo NpUHY:RAAET A0MKHUKA BO3MECTUTb
HaHeceHHbIN Kpeautopy yuwepb B CBA3U € HEUENONHEHMEM KOHTPAKTHbIX
0653aTeNbCTB, TO A0BONLHO TPYAHO OBLACHMTL ‘ME3MLMIO, KOrga npasBo
3alMWLAeT TaKXKe M camMy CUTyauulo, B KOTOPOM Elue He CAOXMAUCL
KOHTPaKTHble  OTHOWEHMUA, KOraa . Kpegutop HaxoAWUTCA TONbKO B
npeasKyLWeHUM CaMUX OTHOLLEHUWI, KOTOPbIe LB obellaHbl emy. Tak Npaso
co3zaer ocobylo peanbHOCTb, B KBTOPOK caMo obelyaHue npuobpeTaeT Bec,
cuny 1 ueHy. ObeluaHue, KaKeTCa, HUYero HehaaeT Kpeautopy. Ho oHo
CO3/aeT HOBYIO peaibHOCTb B MUpe. KpeauTtop eLle HMYero He noay4yus, Ho
Y}KE BO3HMKAWN GBABU MENAY HUM W HO0MKHUKOM:Y Hero nosiBUAOCH NPaBo
TpeboBaHuA, y AOMKHNKA — 06s3aTenbCTBo. M nocneacTema ana AO/IKHUKA U
KPeauTopa-A0/XKHbI HacTynath, M B TOM C/y4yae, Korga [AO/IKHUK He
BbiNO/AHAET obelaHHoe elle A0 3akatoveHus camoro gorosopa. OTKas
obewasluero oT WUCHOSHEHUA obelaHHoro d¢opmanbHO He Auwaet
NOTEHUMANBHOTO KpeauTopa 4ero=11bo, Ho BMecTe C Tem, 3aTparnsBaeT camo
npaso TpeboBaHMA. [paBo B 3TOM C/y4ae HanaraeT Ha AO/KHUKA
NOJIOXKUTE/IbHYIO. % 06A3aHHOCTb  BbIMO/MIHATL  HEYTO B OTHOLUEHUU
NMOTEHLMANbHOrO KPEAUTOpa, HAMHOro npeBbiwas OObIYHbIA NPUHLMI,
onpeaenaoWmii HeraTuBHy0 06A3aHHOCTb He HaHecTu ywepb. CuTyauma Ha
camoM gese aBaseTca elle bonee cnoxHon. [IOpKreMm Kak-To 3aMeTu/1, YTo
YTo  Jdaxe  NPUHYOUTEeNbHOE  OCYWEeCTB/eHMe  COr/alleHus  He
BOCCTaHaB/IMBAET BCEX MNOTEPb W He BOCCTaHaB/MBAET AOBEPUE B AE/0BbIX
cornawenuax.'® YsepeHHOCTb He co3gaeT AoBepus. HapylueHne KOHTPaKTOB
n ewe 6onee — HapyweHue obelaHuii, - Konebnet Bce coumanbHble
NPeanoCbIIKU KOHTPAKTHbIX OTHOWEHWN. M XOTA KOHTPAKT NPUHYAUTENLHO
ncnonHseTcs, obecneynmBaeTcs yBepeHHOCTb, - AOBEPUE, TEM HE MeHee, He
BOCCTaHaB/AMBaeTcA. [1paBO HMYEro He MOMKET MoLeNaTb C COCTOSHMEM
[0Bepus, HO OHO obecneunBaeT yBEPEHHOCTb, BO3MOXHOCTb 060poTa M

'8 CenurmeH A. MNpobnema gosepua. Mocksa: Naes Mpecc, 2002



198

COEeNOoK Aaxe npu ocnabneHHom goBepuM CTOPOH Apyr K apyry. Ho genaet
OHO 3TO A0 ONpeAeneHHbIX NPeAesoB, 32 KOTOPbIMU BCE-TaKU rOCNOACTBYET
Aosepue. 3T npedensl NPaBOPEryIMpoBaHnA 0b6HaPYKMBAIOTCA OMbITHbIM
nyTem, 3a HMMW NPaBO OKa3biBaeTcA He3adPEeKTUBHbIM, U €ciM NpaBo
CTPEMUTCA 33 TaKOro pogda npedenbl, 3TO CTPeMeHMe YKasbiBaeT Ha
CepbesHbI HaA/I0M COLMaNbHbIX CTPYKTYP M OTHOLLEHMIA, NOTEPABLUNX UM
TEPAOLMX CNOCOBHOCTb K CaMOperynpoBaHuio.

k% ¥

[JoBepue BbICTyNaeT HeAOCTaTOYHbIM YC/IOBUEM WHTEPAKUUM MOPaJIbHO
aBTOHOMHbIX U SKOHOMMYECKN AeATENbHbIX MHANMBMAOB. OHO He cnpaBAneTcs
C perynaMpoBaHMEM OTHOLIEHWIA B CHAOMHbIX COLUMANbHbIX CUCTEMAX, B
KOTOPbIX JIMYHOCTb MPEBPALLAETCA B aHOHMMA{ B 3N1E€MEHT, BbINONHAOWMM
onpeaeneHHyto GyHKLUMIO, ANA KOTOPOro pyKOBOACTBO COBECTbIO NpeaenbHO
ocnabneHo. PoneBasa cermeHTauMa M coumanbHas anddepeHumaumns
npueoaAaT K CTaHOBJ/IEHUIO WHANBUAYANbHOCTH, nponcxoamT
MHTepHanusauma mopann (/lokk). HapactaHne coumanbHOM cermeHTauuu
BneyeT 3a cobol paspyweHue 0BWMX’ CUMBOJIMYECKUX  CUCTEM,
TpaHchopMMPYET KOHLENUMIO AIUMYHOCTM, U MOpoXKAaeT HeobXxoaMmocTb B
cucTemax yBepPeHHOCTU. Tak BO3HMKaeT nocTeneHHo o06s1acTb 4YacTHoro,
KoTopas OTAeNsAeTcAmO0T CUMBOAMYECKOWN, LLeOCTHOCTU NybauYHOro U
ny6AnYHbIX MHTEpecoB. O6acTb YAaETHOrNO BCE TaK e OpMeHTUPOBaHa Ha
NCnoJsib30BaHWe COBECTU, HO obnacTb Myb6snmyHoro npuberaeT K BbipaboTKe
WMHCTPYMEHTOB, YBEPEHHOCTU. 'Ha rpaHuuax Takux obuiects, B obnactu
CconpuUKOCHOBEHWUA MaCcTHOro, M NyH6ANMYHOro MOXKHO HabnoaaTh HeaoBepue U
noAo3peHmre K npasy, 3awmiiatoero nybanyYHbIN MHTEpeC.

34ecb ecTb TOHKas MHBEPCUA W napafgokcasnbHas cuTyauusa. O6bluHble
obLecTBa NOYTU HE, MMEIOT ONbITa CYLLLECTBOBAHMSA C ONMOPOIM Ha MOPasIbHYIO
JINYHOCTb, HO 3aTO0 06n1afaloT  ONbITOM  FPYNNOBOA  CMMBOJIMYECKOWN
naeHTUYHOCTU. [AnddepeHuMpoBaHHOe 06WECTBO 3HAET MOpasbHOro
WHOMBUOA, HO B HEM TPyAHO NOAAepKMBaloTcA oblwue CMMBOIMYECKME
NAEeHTUYHOCTWU. B 0bblyHOM O6LLI|eCTBe MHCTUTYTbl YBEPEHHOCTU KaXXyTCA
n3bbIToYHbIMKM, B AnddepeHUMpPOBaHHOW CcUCTEME  He[0CTaTOYHbIMM
OKa3bIBalOTCA MeXaHW3Mbl COrIacoBaHuA ponei u gosepue. OHU BbITNAAAT
HEMOOUIBHBIMU U HEYKIOXKUMU, TPEOYIOLLMMUM FPOMAZHbIX YCUAUIA Ha CBOE
noagaep:kaHuve. JIMyHoe noBegeHMe, 4acTO Henpeackasyemoe, obpasyer
TOJIbKO OMACHOCTb. MOTOMY B COBpEMEHHbIX OOLLLECTBAX TaK CU/IbHA HYXKAa B
3bPEKTUBHOM M AMHAMUYHOM PEryiMpoBaHUU, MaKCMMabHO HEUTPA/IbHOM
MO OTHOLWEHUIO K NNYHBLIM YBEKAEHUAM U CUMMBOJIMYECKMM cucTeMam. Ho
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TaKoe peryinmposaHmne MOXKET NoAaB/IATb MMEHHO MOpPasbHOE CyXaeHwne
4yesioBeKa.

MNepexog OT 0OWMX CMMBONMYECKMX CUCTEM K TaKoro pojaa
anddepeHLMpoBaHHbIM 0bLECcTBaM, ONUPAIOLLMXCA HAa HOPMbI, OTMeYaeTcs
BO3HMKHOBEHWEM HOBbIX GOpM ApYKObl, pacuBeToM KOHUENUMA MHANBUAA U
NM4HOCTM  (OT  WCKyccTBa  MoOpTpeTa A0  Pa3BUTMA  MCMXOJI0TUK),
BO3HWKHOBEHME NapTHEpPCKoro bpaka wu coegmHeHua BpaKa ¢ naeen nobsu
W YyBCTB MeXAy Cynpyramu, TpaHchopmaumen 4ecTu B COBECTb, Pa3BUTUEM
3TUKeTa M pasHoobpasHbix BUAOB BexamBocTu. CornacoBaHue posieit B
06LWen CUMBONNYECKOM CUCTEME CMEHSAETCA CUCTEMOW COracoBaHUA rpaHuLy,
MeXAY NMYHOCTAMM, U MeXay HUMKU U nybanyHbim MHTepecom. [osepue
TpebyeT Takoro poga obuwein CUMMBOMYECKOUICUCTEMbI, U OHO BbICTyMaeT
NocpeaHUKOM B OTHOLLUEHUSAX MEXAy NMYHOCTAMK. OaMH NPUHMMAET PUCK
HenpeacKasyemoro noBeAeHUs ApYyroro. YBepeHHoCcTb TpebyeT e He
CUMBOJIMYECKOMN, @ HOPMATUBHON cuCtembl. K Hopmam obpaltatoTca nmua,
})enatouwme 6biTb yBEPEHHbIMU.

NHTepec yBepeHHOCTU 3ameHAET coboi foBEpPUE Kak rnaBHbIA NOBOA MM
KaK He3aBMCMMOE OCHOBaHWe MpaBa. MHTepec oXMAaHUA CBA3AH C PUCKOM
BO3MOMKHbIX Y6BITKOB, WHTEpeC ) YBEPEHHOEGTM — C onpeaeneHHbIM
cocTtosHMem B bByayuiem.| DTo byayllee COCTOSIHME ABAAETCA OLHON U3
OYHKLMI KOHTPAKTA M) NPaBa;,o4eMY. Mbl MOYKEM Ha3blBaTb MX CKpemnamu
oblecrBa, couUanbHOW TKaHW, OCHOBOWN A/1A €BPOMENCKON LMBUAM3ALMU.
HopmatusHasa peanbHOCTb ABNAAETCA 60siee peanbHON, yem daKTUyeckme
OTHOLUEHUS, KOTOpPble 'BbIHYMAEHbI BbICTPAMBATbCA B COOTBETCTBME C
HOPMaTMBHOM) PeasibHOCTbO. 1aBHas Lesb NpaBa COCTOMT B TOM, 4YTOObI
3aWUTUTb MHTEPEE YBEPEHHOCTM, HE MHTEPEC OXKUAAHUA, HO OAHOBPEMEHHO
npaBo NbiTaeTca 3a60TUTLCA U 0 0BEPUM, 3aLUMLLASA, K NTpUMepY, obellaHue.

* %k ¥

CyLecTByloT, OYEBMAHO, 3aMeYeHHble ele ApUCTOTEeNEM CYLIHOCTHbIE
COOTHOLLIEHMNA MEXAy IoPUANYECKMMM NPeACTaBeHUAMM O CNpaBea/uBoCTH
M daKTUYECKMMM YCNOBUAMM SKOHOMMYECKOW KU3HWU. [BYCTOpOHHee
JesoBoe  corflalleHne  MpUXogMT  Ha  CMeHYy  HeoduUMasbHbIX
[OroBOpPEHHOCTEN, 0603HAYaET CMELLLEHNE OT KyNbTypbl LOBEPUS K KyNbType
YBEPEHHOCTU, K MHCTUTyannsnposaHHoMy obuiecTsy. Mpaso obecneumsaeTt
YBEPEHHOCTb, BO3MOXHOCTb KOHTpOAA Oyaylwero W onpeaeneHus
CNpPaBeL/IMBOrO, Kak NpuUcy>Kaaemoi mepbl. [paBo He NPOCTO KOMMEHCUPYeT
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yObITOK WAM BOCCTAHAB/AMBAET MOJIOXKEHWEe, MPaBO aKTMBHO CO34aeT
peanbHoCTb, He BMOJHE COBMagalolylo C (GaKTUYECKOM pPeanbHOCTb, HO
BTOPralowytoca B 3Ty (aKTUUECKYI0 peanbHOCTb M U3MEHSAIOLLYO ee.
HapyweHue ycnoBuIiA KOHTPaKTa MM obellaHna — 3TO yrposa He TO/bKO
KpeauMTopy, HO CamMoMy COLMaNbHOMY B3aMMOLEeWNCTBUIO, 6I0KMpOBaHMe
byayluiero, KoOTopoe B CAyy4ae TaKoro  HapylleHWA  CTaHOBMTCA
HenpezcKasyemom v KpaliHe BpaxKaebHbIm.

OcHoBHOWM $OKYC COBPEeMEHHOro eBpPOMneicKoro npasa HaxoAMTCA B TOYKe
3aLUMTbI KOHTPAKTA U PEry/sMpoBaHMA KOHTPAKTHbLIX OTHOLIEHWI, HO NpaBo
NOTrpPy)KeHO Tnpu 3TOM BCe eWe B Cpedy CUMMBOJIMYECKUX CUCTEM,
obecrneymBaloWNX MHTEPAKUMM CTOPOH U WX PACMOJIOMKEHHOCTb OAHa K
Apyroi. Mpu ycnoxHeHUN oblecTBa, NPeXHUE 3/eMeHTbl COXPaHAITCA U
COXPaHAIOT CBOE 3HauyeHuWe, HO yxKe BOf B3aUMOAOEWCTBMM C HOBbIMM.
CoXpaHAlOT CBOE 3HayeHuMe M [O0Bepue, W COBECTb, HO Y¥Ke B HOBbIX
ob6cTOATENLCTBAX.

B lopMANYECKON AOKTPUHE 3Ta HOBaa CTPYKTYPa yBEepPEeHHOCTW 3allMuieHa
YCTaHOBKOW, nossonatollei TpebosaTh YBEPEHHOCTb B MOAYYEHUU CBOEro
B3ameH obewaHna. Moe obelllaHue, 3alipulaemoe nNpexae BCero
CUMBOJIMYECKON _cuUETEMOM, TpaHchopmupyeTeah B  06A3aTenbCcTBO,
3awmilaemoe npasom. -Ob6eluaHne) 06a3bIBaeT, Aasliero ero. B teopuu
KOHTPaKTa TaKylo MO3MLMIO pa3genifaieT noaxodbl, OCHOBaHHble Ha waee
aBTOHOMUM=ETOPOH KOHTPAKTAMOHM CBA3bIBAIOT KOHTPAKT C MOpPa/ibHOM
WHAMBAAOM pa3sAenstollum STUYECKUE, YCTaHOBKN ¢ cebe nogobHbimu. Ho
Kak OblTb, €c/M MOpasbHbIA, MHAMBUA CTanKMBAeTCcA C Cybbektom, He
pasgenalouMm ero HopmMbl? B 3TOM c/lydae NpaBo AEWCTBYET BCe PaBHO Tak,
Kak ecnn 6bl\06a OHM HaAXoAUAUCb NOA BO3AENCTBMEM OBLMX MOPanbHbIX
HopMm. B uenom, 310 nNE3BOAAET MpaBy NPEeoAo/ieTb MHOMECTBO C/AOMKHbIX
MOMEHTOB — B OTHOLUEHWM C HECOBEPLUEHHONIETHUMMW, HeAeecnocobHbIMU
WUAN KUBOTHbBIMM.

Teopun aBTOHOMMM pPaACCMaTPUBAIOT AOrOBOPHOE MPABO KaK MpPaBOBOM
MHCTUTYT, KOTOPbI NPU3HAET M yBaXkaeT CNocobHOCTb MHAMBUAOB Bbi3blBaTb
MU3MEHEHUA B WX IOPUAMYECKMX OTHOLIEHUAX APYr C APYrOM, KOHEYHo, B
onpeaeneHHbIXx npegenax. OTU  TEOPUM COMPOTUBAAIOTCA  CBEAEHMIO
[OroBOPHOro 0653aTeNbCTBA /IMLWb K CIY4asiM HapyLUeHMA 3aKOHHBIX NpaB U
HecnpaseaMBoro oboraweHusa. [JobpoBo/bHbIN XapaKTep o06s3aTesbCTBa
roBOpMT Ham Koe-4yTo O MnpuumHe 06A3aTenbCTBa, Nexallei BHe npasa. B
cnyyae £06poBosibHOrO 06A3aTenbCTBa MPUYMHA B3ATOrO 06s3aTesIbCTBa
yKopeHeHa B cBoboae uesnoBeka. CTpemsieHME YesoBeKa HPaBCTBEHHO
OTHOCUTbBCA K CBOEMY ANy ABAAETCA MO3UTUBHOMN NPUUMHOM ANA HANOXKEHUA
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obasaTenbctBa. B oTauume ot 3TOro, ecnn nonoxeHmne 4YenoBeKa He
CaMOCTOATENbHO, 06A3aTeNnbCTBO  Hesb3A NPU3HaTb ,D,06pOBOIIbeIM. Ho
HeCBO60,£I,HbIe NHOAN HE MOTYT BCTYNaTb B 4OrOBOPHbIE OTHOLWEHUA.

Ob6uLecTBEHHAA XM3Hb HANO/IHEHA PA3/NMYHbIMKM PopMammn A06POBOSbHbLIX
06A3aTenbCTB, WMMEWMX MOpanbHYlO, a He NpaBoBylD nNpupoay,.
3awmiaembie npaBom obelaHua, , B KOTOPbIX MpeanosoxKeHne o6
06A3aTeNnbCTBE BbIPAXKEHO ABHO, ABAAIOTCA BCErO /IMWb KPaliHUM Cayvyaem
[06poBoNbHOrO 06A3aTENbCTBA. BONBLNHCTBO AO06POBOABLHbLIX 0653aTENbCTB
He $opManM30BaHbl CTO/Ib IBHO. MX CyLLecTBOBaHUE - KPUTEPUN 340POBbIX
06LecTBEHHbIX OTHOLUEHUN, YNCAO SIBHbIX 0DOelaHnii B KOTOPbIX SBASETCA
Ma/iblM, PaBHO KaK He3HauyuTe/ibHbIM ABASETCA U NpaBOBOE PeryinpoBaHue
OTHOLUEHWA.

MpaBo 3awumiiaeT Anwb Ty obnactb ABHbIX oBellaHuii, KoTopble HOCAT
B3aMMHbIA  XapaKTep. MopanbHag 006A3aTENbHOCTL  ObellaHus
npeanonaraer, YTo 3TOT BWUA, OTHoOWlEHMIA A06poBONBHONCOOPMUPOBAH ¥
ABNAETCA BbIGOPOM CTOPOH. Y NogenecTb HOpPMaTUMBHaA BAACTb CBA3aTb
ceba 1 HagenuTb ApyrMx npaBamu. EQMHCIBEHHas gonyctMman uenb gns
HaNoXeHMA puanYecknx obasaTenbcTs Ha JAlleaelt CoOCTOUT B TOM, 4YTObbI
npeaoTBpaTUTL Bpea. 34ech BO3HUKAET TpYAHOCTh B.OObACHEHUN NPU3HAHUA
obelaHma PUANYECKUIBHAYNMMbBIM, NOCKOJIBbRY. KaK TAKOBOM Npamoi ylepb
HeBbINOAHeHWeM ObellaHUA He MpuduHAeTcs. Bonee Toro, opuamsauma
obelaHnii NapadoKeanbHbIM 06pa3@M, Kak Mbl YKe OTMevyanu, MOXKeT
03HayaTL'MOAPbLIB M paspylieHue OBLMX CUMBOJIMYECKUX CUCTEM, MX
apxau3auuio, W, Kak chaeactsve, foTepo A06poOBOALHOrO XapakTepa
obelwaHuii, cmelLas AOBEpUTENbHbIE OTHOWeEHMA B 06/1acTb OTHOLWEHMI Ha
OCHOBaHUN YBEPEHHOCTH.

* %k ¥

UTaK, 4YTO MOXKET MpPouCXoguTb, KOrAa YenoBeK, JAaBwui obelwaHue,
OTKasblBaeTcA OT Hero? MOoXeT /M OH OblTb NPUHYXKAEHHbIM K €ero
ncnosnHeHno? MNoyemy OTKas OT obellaHWs MOMET PacCMaTpMBaTbCA Kak
Bpe4 cam no cebe? Moyemy NoapbiB OKUAAHUA Y APYIUX NHOLEN ABNAETCA
Bpeaom? C TOYKM 3peHuMa npaBa 34ecb HeT HWU Bpeda, HU BpeaHbIX
nocneacTeuMii. Ho npaBo 3awuiLiaeT oOXugaHue, 3alWmwas cobCTBEHHble
NpPeanocbi/IKM, B KOTOPbIX Camo MpPaBO MOXeT ObiTb OnpaBAaHHbIM W
onpaBAblBaeMbIM.
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Mbl HyXAaemca B A0roBope, YTOObl UCKNOUYUTb U3MEHEHWE HaMEpPEHUI B
6yaylwem. Ho NpaBo 3alMLLAET TaKKe He TO/IbKO CTOPOHY A0roBOpa, HO M
CTOPOHY OXKMAAHWUS, B COOTBETCTBMM C KAHTUAHCKMM NMPUHLMNOM AOBEPUS U
YBaXEHUs, COCTABAAOWMM OCHOBY A/ TKaHM COLMANbHOM KM3HWU. KaHT
nonaraeT, u4TO CyLECTBYHOT MONHOCTbIO abcontoTHble "06s3aHHOCTH,
BbITEKAIOLLME U3 AOCTOMHCTBA,", HapyLUEHNE KOTOPbIX ABAAETCA COBEPLUEHHO
HenpuemIemMbiM M He MOXKeT paccmaTpuBaTbcs BooblWe, B ecan w
NPOMCXOAMUT, TO O3Ha4YaeT KOHel, BCAKOro npasa. 3T 06A3aHHOCTMH,
CBA3aHHble, nNpexae Bcero, C [AOCTOMHCTBOM Ye/NOBEKa, He UMeloT
KOppeNATUBHbIX MPaB y APYrUx, U NOTOMY MOJHOCTbIO OT/IMYAIOTCA OT TeEX,
KoTopble KaHT Hassan "opugmyeckmmn" o0653aTenbCTBaMM, KOTopble
ABNAOTCA 06PAaTUMbIMU KOPPENATUBHBIMM K MpaBam y Apyrux. 9T1 Asa BUAa
obelaHnii oTMYaloT GyHAAMEHTaNbHble KaveCTBeHHble Pas3ivuvA B UX
dbopMUpPOBaHUM U NX BA3OBbIX CTPYKTYypPaX.

CtopoHa obewaHus nepegaer PUCKS CTOpoHe OXWAAHWA, CTaBUT ee B
3aBMCMMOCTb OT CBOUX OENCTBUIA, fenaet ee yassumoin. Ynpaso 3awmaer
3TOT PUCK. JTloAM MOTYT /IMILb HacTauMBaTb Ha 3aluMTe OT HEMPABOMEPHOro
BMellaTenbcTBa. OHM He MORYT HacTaMBaTb Ha HEKWUX MOMOMKMUTENbHbIX
OEVCTBUAX CO CTOPOHbI APYrvX B CBOIO. M0/1b3y. HO yenoBek, oXuaaowmi ot
[APYroro HeKnx AenCTBuMIA, B COOTBETCTBMU €,06eLaHuem NocaeaHEro, MoXKeT
HacTaMBaTb Ha WCNOAHEHMMM obelaHus. TaKnCNOXKHO B3aMMOAOENCTBYIOT
MOpa/ib M NPaBo B 061acTU NPobieMbl 06eLaHUS.

Ho Bpsg@An iBee cnydan OTKas3ay,oT 0bellaHMa MoryT ObiTb cBedeHbl K
310yA0Tpeb6eHNIO ha0OBEPMUEM, PABHO Kak W K HenobpocoBecTHoMy
aencteuio, obeuasliero. MoxeT M 0oTKaz oT obewaHua ObITb
KOMMEHCUPOBaH /1Lb B Mpeaeax MopasibHOW KOMNeHcauuun (M3BUHEHWA, K
npumepy)? MosKeT nu AaBwnin obeliaHne, oTO3BaTb €ro, OTKasaTbCA OT
Hero? 34ecb HeT @AMHOI0 MHEHMA M egUHOro MoAX04a, KaK U Kputepues
onpaBAaHHOro 0TKa3a OT obellaHusA, PaBHO KaK He MOMKET ObiTb U NOHOM
CUHXPOHM3ALUN MOPaNbHbIX 06583aTENbCTB U UX IOPUAN3aLUN.

%k k¥

34ecb Hago OTMETUTb OAUH TOHKUIA MOMEHT, @ UMEHHO, Nepexo, OT IMYHOro
K COLMaNbHOMY M OT COUMANbHOTO K JIMYHOMY. DTO MOXKHO ynogobuTb
OPYTMM C/IOXHbIM Mepexofdam - oT PpU3MKK YenoBeka, K NMpumepy, K ero
CO3HaHWIO M 4yyBcTBam. Qe 3TOT nepexod OT B3aUMOAEWCTBUA BELLECTB K
CaMOCO3HaHMI? KTO 3TOT TOT, KTO YyBCTBYeT U OCO3HaeT cebAa? 3epkasno,
CMOTpsLLee B camoe cebs u Buaaulee camo cebs. TakoB M nepexos Mexay
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nepCcoHaNbHbIM K COUWMaNbHbIM. I'IepCOHaanoe TO, C nomMmouwbl 4ero
YCNOXHAETCA coumanbHoe, coumnanbHoe - obnactb npoAasaeHnA
nepcoHaNbHOro, HO OHO BOBCE HE HYXAAETCA B NEPCOHA/IbHOM, KaK ¢M3VIKa
4Ye/ioBEKA MOXKeET O6XO,CI,MTbCFI 6es NnepCcoHbl N CaMOCO3HAHUA. Mbl moXKem
OnNnCbiBaTb KPOBOTOK W/IN HEPBHYKO CUCTEMY, He 06pau.|,a$-|Cb K wunaee
NnepCcoHbI.

MepcoHa — 3TO KTO-TO, onpeaensieMblii BHE 3aBUMCMMOCTU OT COLMAJIbHbIX
CBA3el, MepcoHa — He 3/IeMeHT CUCTeMbl, He 4acTb cucTembl. M notomy
BCErga M Bo BCAKOM 06LuecTBe cyuiecTByeT Npobnema afgeKBaTHOCTU MexKay
3TUMU AOBYMA YPOBHAM: NepCOHa/ibHbiIM U COUUa/IbHbIM. ﬂ,OI'I)-KHbI n
CouManbHble CTPYKTYPbl 6bITb OPUEHTUMPOBAHBI HAa NEPCOHY? ITUM BOMPOCOM
3agaeTca  ApuctoTenb, Korga nuweT, 4yto Obitb cBobogHbIM — 3TO
OOCTOMHCTBO, KOTOPOE OCYLLECTBAAETCA B NPEAOCTaBIeHUN U NPUHATUN Bnar
n umywectea. OcobeHHo — B 065nacTU ApedOCTaBNeHUs, MNOTOMY uTO
CBOOOAHbIN YenoBek AaeT cnpaBenMBO, OH AAeT HYMKAAOWMMCA N0AAM,
NPaBUIbHOMY WX YWUCAYy, B HYXKHOE .Bpems... B npoliecce Takoro popa
nepesayn He AOMKHO CTPaZaTb AOCTOMHETBO, M @aByapbl KaXkAoOW M3 CTOPOH
AO/IKHbI 6bITb NOCne cOaenku TeMU Ke, YTO U NoCae ee 3aK/IYeHus. IT1o
obecneveHne apudmeTMyecKkoro paseHcTsa. OBELLaHMe NOTOMY MOXKET BbITb
NPUMHATO B pacyeT, ecin OPUEHTMPOBAHO Ha cobntoaeHue ceBoboabl M
cnpaseannBocTu.4AMoTomy) K NpUMEPY, KOHTPAKT, B KOTOPOM OZHAa CTOPOHa
noJsiydyaeT HeaZeKBaTHOe MPEUMMYLLECTBO, He OO0/MKEeH 3alMWaTbhCs, U ecTb
JMWIb OAHO MCKAOYEHUE M3 .3TOro npaeuna — gapeHue. Takmm obpasom,
KOHTPaKT 3aTparMeaeT He TO/NIbKO MPebaeMy ero mopasbHbIX OCHOBAHUIA, HO
M LEAbln cnekTp mpobaem,), CBA3aHHBIX C ocyliecTBieHnem cBobogbl U
cnpaBegANBOCTMH, KROTOPbIE) COCTaBAAOT  OCHOBHOE  coAepiKaHue
COBPEMEHHOr0, 40r0BOPHOFO NpaBa. Ecan npaBMaa KOHTPaKTa COCTOAT B TOM,
yTobbl MMETb * AarKe MUHUMAJIbHYIO MOPAJIbHY0 NPUEMNEMOCTb, OHU
AONKHbI 6bITb CO3AaHBI, YUTOBbI 4OCTUIHYTL CNPaBEA/IMBOrO NOAPaA3AENEHUSA
6oraTcTBa M BNacTU CPeAM rpaxKaaH.

* %k ¥

CBobofa OKasbiBaeTcA Tem, 4YTO He MNOANEKWUT HU OrpaHUYEHUo, HU
pacnpegenerHuio. El0  HEBO3MOMHO HaZenuTb, MOTOMY 4YTO OHa —
06CTOATENbCTBO AOCTOMHCTBA YesoBeKa. MMMeHHO MOTOMY HUKAKOW KOHTPaKT
He MOXeT nocAraTb Ha cBobony, orpaHuuMBaTb ee. Teopua KOHTPaKTa
npusHaeT Jlogeld B  KayecTBe MOpPa/bHbIX  CYLWECTB, HaAeNeHHbIX
[ OCTOMHCTBOM 1 CBOHO 0.
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Mpw 3TOM 3ameTUM, 4YTo cBobBOAa OKasblBaeTCA TPYAHOW ANA onpeaeneHua.
Mbl MOXeM CKa3aTb, YTo cBobOAa HapyLleHa, 1LIb KOorga peasbHO YBUANM,
YTO HapylleHbl npaBa. Ho cam npuHumn ceoboabl He obecrneymBaeT 3Tu
npasa.

* k¥

KOHTpaKT, B OT/IMuMe OT obeLaHmnsA, MOXKeT BbiTb PaCCMOTPEH M KaK cucTtema
B3aMMHbIX ObBELWaHN M KaK nepemelleHMe npaB U 00sA3aHHOCTEN mexay
cTopoHamu. O6bACHEHME KOHTPaKTa Kak NepemMeLLeHMA NpaB UMeeT AONTYI0
M MHTepecHylo ¢uNocopCcKyo ucTopuio. B, yYacTHocTM, npobneme
0b6paLLaloTCcs yiKe cpegHeBEKOBbIe MbicauTenn,Manpumep, Poma AKBUHCKUI
n [OyHc CkoT, obcyXpas cuTyauuio BO3Bpatay Aonra. ABTOpbl Teopuu
ecTecTBeHHOro npasa, lyro [lpoumit uy Tomac To66c pasBuBann wuaeto
KOHTpaKTa ¢ 60/bLIOI ACHOCTbIO U CMCTEMATMYHOCTLI. MM aeeli o nepegaye
NnpaB B KOHTPaKTe Moab30BasicA KaHT. B TaKOM KOHTEKCTE KOHTPAKT MOXKeT
6bITb 06bSAAICHEH KaK cnocob npuobpeteHnsd. €TopoHa obeulanus nonyyaer
npenmylLecTBeEHHOE NPaBo Ha 06sA3aHHOCTW €O CTOPOHbI AO/IKHUKA. 3aluTa
npaBa CTAHOBWUTCS 3aWMUTON ) OKUAAHMA. HONKHUK,  [0MNYCKatoLWMiA
HapylweHMe, MOMKeT bbiTb onpedeneH HERAPOCTO KaK /IMLO, KOTopble He
[AeNCTBYeT K BblFOAE KpeauTopa, HO\Kak AnuUo, BMELIMBAlOWEecs B TO, YTO
yKe NPUHAONEKUT KPeanTopy.

* %k ¥

Teopua KOHTPAKTa TaKXKe pa3pellaeT BOMpOChl, KOTOpble BblIN NOCTaBAEHbI
B 19 Beke coluannctamu. MOoOXKHO NKM NoXepTBoBaTb 6/1arococTosHUEM
OLHOro YesioBeKa, Pagu 61arocoCcToAHUA APYrUX UAM obuiecTBa B Liesom?
KOHTpaKT ucKknouyaeT noboro poga NpPerMMyLecTBo U NpeanoyTeHue.
dPaKTUYECKM Mbl HaxoAuMMCs B CUTyaUMW HepPaBEHCTBA, HO 3aKOH He
3alMLWAeT 3TO HepaBHOE MOJIOXKEHME, MPOCTON (aKT TOro, YTO KTO-TO
obnagaeT nNpPeMMyLLecTBOM, He [JOaeT emMy OCHOBaHUM WCNo/Ab30BaTb
NPeMMyLLEeCTBO M HacTaMBaTb Ha €ro puauYeckon 3awuTe. Bce akTMBbI U
NPEMMYLLECTBA O0/KHbl OblTb PAaCCMOTPEHbl Kak MNPUHaANeXKalme KoMy-
6o, HO B OBLLEHMHM C APYTMMM NHOAbMU, CBA3AHHbIE C APYrMMK atogbmu. U
3TU MNpPEeMMyLLecTBa He ABAAKTCA CYLIHOCTHbIM nNpuU3Hakom cBoboabl.
bBoratbin He saABnsercA 6osee cBOOGOAHLIM, Yem 6eaHbld, KOHTPAKT
YPaBHUBAET UX.
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* k¥

Ewe oAHMM MOAXOAOM K OBBACHEHMIO KOHTPaKTa ABAAETCA COBpPeMeHHas
3KoHOMMYecKasa Teopusi. OCHOBHOe ee AOoNyleHWe 3aKAo4aeTca B TOM, YTO
CTOPOHbI AOroBOPa CTPEMATCA K BbIroAe C NOMOLbIO KOHTpaKTa. [1aa 3Toro
noaxoaa ynydleHne 61arococToAHUA B pe3yabTaTe UCNOMHEHUA KOHTPaKTa —
abcontoTHO HeobxoamMmoe ycnosme. Ho 4yTo npoucxoamuTt, Korga He obe
CTOPOHbI NOYYaloT OXunagaemoe?

Monyumswan 60/blWyI0 BbIroA4y CTOPOHA MOMKET KOMMEHCUPOBATb CTOPOHE,
He nosy4ymBLEen Npubbinb U Bbirogy, ee ywepb. B nlobom cnyyae KOHTPAKT
npegnonaraer 60bllyl0 CYMMYy MPEUMMYyLLECTB, Yem u3geprkek. KoHTpakT,
NPUHOCALLMI YObITKM, — HECOCTOATE/EH.

3pecb Mbl HabAOAAaEM MOMbITKY OCMbICNEHNA HOPUONYECKON pPeanbHOCTU C
MHbIX MO3MUMIA M OCHOBaHWI. OfHaAU3" Hambosiee WHTEPECHbIX KHWT,
noceALeHHan sTomy Bonpocy — «Theflawer Bubble» %~ CtuseHa Xapnepa,
a[lBOKaTa C MHOrosneTHMm onbiTom, Bbiweawas 8 CLMA, 8 2013 roay,
aHanM3MpyeT 3TO A0/IbHO MAcCOBbIM ANA NOCAGAHEro AeCATUAETUA COBUT B
CTOPOHY 3KOHOMMYECKOW WHTEPRpRETaUMM NPobaembl. ABTOP OTMEYaeT, YTo
ecnn paHble, B 70-e rogpl lOpUOMYECKMe LWKOJbL U topuandeckme Gupmbl
OpPMEHTUPOBAIN IOPUETOB Ha MOAHYHO 3aLUUTY. MHTEPECOB KAMEHTA, TO 3aTeM
OHM CTa/In OPUEHTUPOBATEES Ha NOAYYEHWE KAK MOXKHO Hosblie NpUbLINK.
M 3TO cywecTBEHHOe CMeLLeHWE B MNOHMMAHUK npodeccum, NoYTH
YHUUTOXKAlOWEN ee, CYLUECTBEHHO MEHAILWEN W MOJIOXKEHME pUCTa U
OTHOLUEHUA MEXAYAHUM WU KAMEHTOM.

OCHOBHOWMY, MPUHLUMMN  SKOHOMMUYECKOTO aHa/iM3a MOXKET OblTb  KpaTKo
cbopmynmpoBaH Tak: (DKOHOMMYECKMM aHaANM3 paccmaTpueaeT BoobLie
Ntobol aKT, KaK 'cnoCOOCTBYIOWMIN MAN NPENATCTBUAMMU pPeanmsaunmn Lenm
MaKCMMM3auum OAAFoCOCTOAHMA. B TaKylo nepcrnekTMBy MOMELLAeTcs U
«KOHTPAKT». KOHTPaKT MOKeT OXBaTUTb Jitobble AeNCcTBUA BAO/Ib BDEMEHHOIO
KOHTWMHYYMa, [NaBHOe MNpW OnNpeaefieHnM TrpaHuL, 3TOr0 BPEMEHHOro
NPOMEXKYTKa —YeTKOe YCTaHOBJIEHME MOMEHTA, K KOTOpomy paboTa Ao/KHa
ObITb 3aBEpPLUEHA, @ AEeHbMM - BbiMjavyeHbl. HACKONbKO 4aneKko BO BPEeMEHM
AONIXKHbI 6bITb pasHeceHbl HayabHanA U KOHEYHaA TOUYKM KOHTPaAKTa, 3aBUCUT
oT H6anaHca BbIroAbl M 3aTpaT Mo ero BbIMOJHEHUIO. IKOHOMUYECKan Teopus
MoJIaraeT, YTo COAEpP’KaHWe KOHTPAKTa 3aBUCUT OT Takoro banaHca. Kpome
TOr0o, 3KOHOMMYECKAA TEOPUA HE OTAAET NPEANOUYTEHNA HNU OAHOMY aKTy UAU
Habopy WMHCTPYMEHTOB, MO CPABHEHWIO C /IOObIM ApyrMM. BaxkHOCTb aKTa
MOJIHOCTbIO  33aBUCUMT  OT  (KOJIMYECTBEHHOW) CTeNeHW ero  BKA3Aa

187 Harper S. The Lawyer Bubble. A profession in Crises. — NY, Basic Books, 2013
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(nonoxuTenbHbIn  UAM  OTPUUATENbHBLIA) B peanusaumio uenn. 3ITo
KOHTPaCcTUPYyeT C HPUANYECKOW TOYKOW 3pEeHMA, KOTopas B KayecTse
NpUHUMMNA KOHTPaKTa npeaycmaTpuBaeT chneuuanbHOe HOpPMaTUBHOE
3HayeHue AN onpeaeneHHbIX KaTeropmin 4encTemi.

Ho uTo 6ygeT npoucxoauTb, eCnu NOCAe 3aKAUYeHMA KOHTpaKTa CTopoHa
HayHeT COKafeTb O ero 3aKatyeHUn? YTo 06 3ToM roBOPUT SKOHOMMYECKasn
Teopua? K npumepy, KTO-TO APYroi Ha PbIHKE NPEAN0KNA NYYLLYIO LEHY UK
KayecTBo. DKOHOMMYECKasa TeopuAa He MmeeT OTBeTa Ha 3TOT BOMpOC,
MOCKO/IbKY, C ee TOUYKM 3peHuns, CTOPOHa A0/KHA UCKaTb Ho/blel Bbiroabl, a
CnefoBaTeNbHO, BbINTU U3 YXKE 3aK/IOYEHHOTO KOHTpaKTa. [loTomy OHa,
TeopeTMyecKM, AoMKHa 6blna 6bl PacCTOPrHYTb KOHTPAKT M 3aKNH0UYUTb HOBbIN.
OAHaKo lopucnpyaeHUMA He MOXET 3alimilaThsfakoro poaa nosefeHue, u
NoToMy B TeYyeHMe BCEeN WCTOPUMM CyLLEeCTBOBaHWA MpaBa TaKoro poja
nosegeHWe He MOOLWPANOChb. PUMAAHE COCTaBUUN3HAMeEHUTYIO dopmyny:
Pacta sund servanda (gorosopbl A0AMHbI UCMONHATbEA). OAHaKO Mmodyemy
CTOPOHA [0JIKHA BO3AEpPKaTbCA B 3TUX YC/IOBUAX OT BOAbLUEN Bbirogpl, 3Ta
TeopMA He MOXKeT 06bACHUTL. MimeeT k., NpaBo)CTpagalollias CTOpoHa Ha
KOMMEeHcaLUMIo B 3TOM c/lyda@? KaKk 3Ty KoMMEHcaumio TpeboBaTb? KaK 3aKoH
byaeT 3awWmiLaTb BO3MOMKHOCTb, KOMREHCAUMW B 3TOM caydae? U noyemy
CTOpPOHa, NpeanoXuslan BGOMAbLIYIO . WeHY, MOoXKeT 6biTb nNpuU3HaHa
notepnesLieli CTOPOHOW B,CNyyae PacTOPMKEHUA, KOHTpPaKTa ¢ Helt? Moxem
11 Mbl TOBOPUTL O HapyLLEHUK NpaB NOKynaTens B'3TOM caydae?

OueBUAHO, 4TO, HEBO3MOMXKHO  060MTUCH) 6€3 HOPMATUBHbLIX MPUHLUMOB,
MMeEHHO OHWM MO3BOAAIOT MPOBOAMTEL PaAsIMUYEHNE CUTYyaUMn U 0603HaYaTb
NO3ULMU ZCTOPOH KOHTpakKTa. 3dPEKTUBHOCTL B 3TOM C/lydae He MOXKeT
BbICTYNaTb  TAKOro poJa ) Kputepuem. WM 34ecb 3KOHOMWUYECKas Teopus
OTCTynaeT OT ‘CBOMX OCHOBaHWN M obpallaeTcid K MOPaNbHOMY U WMHbIM
HOPMaTUBHbIM MNPUHUMMNAM, O6HapyKMBaa BCe-TakM NpPaBOBble Hayana.
Yacto TpyaHO HaMTU 3KOHOMMYECKoe 0boCHOBaHME B Yro/NOBHOM Mpase, B
9KOJIOTMYECKOM MNpaBe, AaXKe B TPYA0BOM.

OfHOBpPEMEHHO 3KOHOMMWYECKas Teopusa MNPU3HAEeT TaKyl peasibHOCTb, B
KOTOPYIO BKJIIOYEH OTKa3 OT WCMOJIHEHUA KOHTPaKTa Ha OCHOBaHWK
SKOHOMUYecKon HeapdeKTUBHOCTU. [lOMKHUK MOXKeT BblbpaTb Hambonee
Jelwesblli Ana Hero cnocob: ecnum HeucnonHeHue gorosopa 6onee aeleso,
yeM ero McrnosHeHwe, OH BblbepeT HeucnosHeHue. 3TO ero AenoBoe
pelleHue.

nOTOMy KOHTPaAKTbl MOryT OC/IOXHATbCA OroBOpKamm WU CaHKUMNAMMU,
CBA3aHHbIMU C HEeNUCNONHEHNEM, KOTOpble rapaHTUpoBanun 6bl
9KOHOMUYECKYID BbIrOAHOCTb WUCMOJIHEHUNA KOHTPAKTa. B Takom Ccniydae
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oTnagaeT HeobxoAMMOCTb B €ro HoOpmaTMBHOM obocHoBaHMKW. OH
OCHOBbIBAETCA /IMLb HAa SKOHOMMYECKOM LenecoobpasHocTu. Ho Takoro poaa
M3MEHEeHUa BNEKYT ocnabneHne yBEPEHHOCTW W, Kak creacTeue, — MU
posepua. CTOPOHbl AO/KHbI MOMAraloTCA AUWb Ha KOHTPAKT U ero
obecneyeHune. KOHTpaKT Ao/KeH npeaycmaTpmBaTtb Bce. Llenb KOHTpaKTa
cocTouT B TOM, 4TObbl MoowpuTb MHPopMMpoBaHHOE U 3ddeKTUBHOE
YMEHbLUAoLLLEee CTOMMOCTb UCNOJIHEHNE KOHTPaKTa ob6enmm ctopoHamu. OHo
npegHasHavyeHo Ans Toro, YTobbl NOOWPUTL AONKHMKOB AenaTb 0belaHus,
KOTOpble NMPOU3BOSAT YNCTYIO YBEPEHHOCTb B BbIro4e KpeamTta, HO caenatb
3TO TakMM crnocobom, KoTopblit He nobyxgan 6bl KpegMTopoB NMPUHUMATD
ypesmepHble 3alMUTHbIE Mepbl, KOTOPble YMEHbLLLAKT UAN HAOEMKHOCTb UX
obelaHuit Uam ymcno obelaHnii, KoTopbie OHU GpaKTUYECKM AeNnatoT.

TakKe cywectByeT cneumduyeckmini  cnocob,. C MNOMOLLbID KOTOPOro
3KOHOMMYECKUIA aHann3 060CHOBbIBAET UHTEPECHl CTOPOH. IKOHOMMUYECKUI
aHanu3 ocBobOXKAAET 3TN UHTEPECHI OF IF0ObIX HOPMATUBHbLIX OrpaHUYeHuUM,
KOTOpble, K MPMMeEpY, Ha/araeT Ha TPEDOBAHMA CTOPOH APUHLLMM B3aUMHOM
YeCTHOCTM M NpPKU 3TOM YCTaHaB/MBaET OTBETCTBEHHOCTL 32 HapyLleHWe 3Toro
npuvHuMna. MHTepecbl ONPEAEAAIOTCA MWCKAYUTENBHO NpPeAnoYTEHUAMM
KaXOOM  CTOPOHbI;  CTOPOHbI . PaccMaTpUBAIOTCA  KaK  OTAE/bHbI
PauMOHaNbHbIN  MaKCMMMU3ATOP, ) COBCTBEHHbIX WHTepecoB. WHTepechl
KaXkgoro 4enoBéKa, . HEe3aBUCMMO OT  Aleboro  npesecTBYOWEro
HOPMaTMBHOIO RPUTEpPUA, UMEIOT PaBHbIA BeC. TaKoe WCYUCIEHUE MOMXKET
Nno3BOANTb, U Aake MoTpeboBatb KepTBbl MHTEPEcamu OAHOMO Yes0BEKa,
ocobeHHO ecam, ux . MmoTepA. ‘mepeBewwmBaeTcA  bonblweid  cymmol
npevmyLLecTs, KOTOPbIM ObnagaloT Apyrve. Takum 06pa3om, coXKaneHwue
OO/IKHMK@N, NpU  U3MEHEHUM  leHbl MOXKET OblTb CchnpaBegnBbIM  WUAU
HecnpaseA/MBbIM MO OTHOLEHWIO K Bbirogam Kpeautopa. CywecTtsyeT
TaKXke W obpaTHasa cuTyauma: WHTepec KpeauTopa MoJiyyaeT rMoJsiHoe
pasBUTHE, ecn AOMKHUK caenan yto-To, Ytobbl NPUHATL OTBETCTBEHHOCTb
Ha cebs.

34ecb KOHTPACT C tOPUAMYECKOW TOYKOW 3peHua ToxKe nopasuteneH. B
pamKax NPUNMCbIBaHUA CTOPOHAM NpaB 1 06A3aTeNIbCTB 3aKOH Npeanonaraer
MCMNONb30BaHME ACHO BblPAXKEHHbIX MNPUHLMNOB CNpaBeasMBoOCTM MU
PasyMHOCTW, a TaKKe OpMEeHTaUMI0 Ha COOTBETCTBYHOLWME CTaHAapTh
NoBeAeHNA M 3aKOHHble Mepbl, KOTOPble CTOPOHbI MOMYT NpeanpuHUMaThH
OTHOCUTENbHO ApYyr Apyra. MpaBo TaKXKe NPU3HaeT NOHATME OrpaHUYeHHOM
B3aMMHOM OTBETCTBEHHOCTM, KOTOpas JAeflaeT CTOPOHbl OTBETCTBEHHbIMM
TO/MIbKO 3a npaBoHapyweHue. Cam no cebe ¢aKT, 4yTo OAHa CTOPOHa,
BO3MOMKHO, pellnaa NOAOKMUTLCA Ha Ybe - NMB0 NpeacTaBAeHME HE3aBUCUMO
OT TOrO, HAaCKO/IbKO PALMOHA/IbHbIA TaKas YBEPEHHOCTb MOMEeT ObiTb Kak
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"Xopowan cTaBKa", He HagensaeT NPU IPULMYECKOM PACCMOTPEHMM KaKYIO-TO
OHY CTOPOHY NPEUMYLLECTBAMM.

3T 3ameyaHua 06 3KOHOMWMYECKOM aHanuse MOKa3blBakOT, YTO NpPaBo U
9KOHOMMKa ABNAKOTCA Pa3HbIMU counanbHbIMU noacncremamm,
NOKOAWNMMUMNCA HaA PA3J/IUYHbBIX OCHOBAHUAX. 3KOHOMUYECKMI dHaNn3, Aaxe
€C/iIn OH U YyTBEPXAOAET HEe4YTO BepHOe O noBeaeHUMU CTOPOH, OnUCbiBaeT
9KOHOMUKY COENOK MU 060CHOBbIBAET Camo npuTA3aHne, BpAa 1N MOXKET
CNYXXUTb OCHOBaHMWEM TeOpUnN AOroBOPHOIo npasa.

Jlekyusa V. Yetsepr. Pbibbl, npecmbliKaloLwmeca U NTULLbI

Yacme 3. KoHmpakm e nybnauyHoii chepe. KoHcmumyyuoHanusm.

B 2004 rogy Bbllna KHWra npenoaaBaTens apreHTMHCKOro yHuWBepcuTteTa

CaH-AHape Pobepta Bappoca «KoHcTuTyunoHanmsm u Aukratypa. MuHouer,

188

XyHTa 1 KoHctutyuma 1980 r.» KHura Ha npumepe amKrtatypsbl MNrHoYeTa B

188 Robert Barros Constitutionalism and Dictatorship. Pinochet, the Junta, and the

1980 Constitution. Cambrige, 2004
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YMnm nokKasbiBaeT, KaK Co3AaHHble AMKTaTYpOW WHCTUTYTbl NPOABAAIOT
CNocobHOCTb OrpaHMyYMBaTh BAACTb AMKTaTOpa, KaK 3BONOLMOHMpPYeET
AVKTaTypa noja BO3AEWCTBMEM MEXaHM3MOB, €0 e CO34aBaemblX, KaK
npoucxoauT npouecc obpalieHua AUKTaTypbl K HOpMam npasa. Yacto atu
0b6CTOATENbCTBA  HE  YyuMTbIBAlOTCA  NpPW  aHaAM3e  NpoueccoB B
aBTOKpPATMYECKUX pexnmax. Mexay Tem, gaxke B HUX paboTaloT 3anylieHHble
MEXaHW3Mbl MONUTUYECKOTO KOH(AUKTAa M MPOTUBOCTOAHMA Ha YpPOBHE
NePCOH N MHCTUTYTOB, KOTOPble HEBO3MOKHO Pa3pellnTb Ha YPOBHE NYHOTO
KOHTPOAA AMKTaTopa M AMYHOM NpeaaHHOCTM emy. MHCTUTyumMoHanbHble
KOHOANKTbI TPebYOT MHCTUTYLUMOHANbHbIX, KOHCTUTYLMOHHbIX MeXaHW3MOB
NX paspeLLeHuns.

MpaBoO OPMEHTUPOBAHO MMEHHO Ha CUTyaUMUio MHOroobpasmns, KOHOGAUKTa,
cornacoBaHusa. OHO rapaHTUpyeTcA BAacTblof HO.M camo ABaseTca Gpopmoit
Bnactu. [paBo BO3HWKaeT Be3de, rae BAacTb horpaHuumsaercs, Anb6o
caMoOorpaHu4YMBaeTca, rge BO3HMKaer' MOTpebHOCTb ByrHOpMe M obpasue.
YOuBUTENbHBIM ABJIEHMEM ABAAETCA TO, KOoraa BAacTb  OFpaHU4YMBaEeTCs B
BMAYy APYroro Auua, oOTCTynaer nepea MHum, npedociaBnsetr emy
BO3MOHOCTb AeNCTBUA UIN@BTOHOMHOM KU3HM.

OrpaHuyeHve BNacTU MpaBoM 0603HaYaeTCA CAOBOM «KOHCTUTYUMA». ITO
CNoBO BbIpaxaeT«0coboe 3HAYyeHve MPaBuUN W JHOPM, CBA3AHHbLIX C
pa3HoobpasnemM UHTepecoB, OTHOCUTE/IbHO LLeIeCO06Pa3HOCTM U HTEHLUMEN
Bnactu. Cob/loAeHUE KOHCTUTYUMMU ) MAM  3aKOHa He OTHOCUTCA K
[obponeréibHoMYy W dNbTPYUCTMUECKOMY MOBENEHUI0 OnpeAeseHHOro
YyenoBEKa, a ABAAETCA  PE3yAbTaTOM) OrpaHUMYeHWid €ero 3aKoHOM U
MHTEpECaMM ApYyrux AAen U yupekaeHuin. Tak, BaacTb aBTOKPATUYECKOro
nmaepa MOXKeT 6biTb OrpaHMyYeHa He TO/IbKO MPAMOI OMno3uLMen, HO U ero
CO6CTBEHHbBIMU Y4 peXACHUAMM.

KoHeuyHo, npaBo, BYAYy4M YKOPEHEHHbIM B 3TUKE, HE MOXKeT 06XxoauTbeA
BoBce 6e3 sTuyeckoro ¢yHpameHTa. B HesTmyHom obuiecTBe pasnaratorca
BCE OTHOLUEHWS, B TOM 4YMUC/ie M MNpaBoBble. HO ABUMKeHWe, Hanpas/ieHHoe
JaxKe B pasfaratowemca obliectse Ha co3gaHue CTPYKTYpP, PaHO MKW NO34HO
CTA/IKMBAETCA C HeobXOAMMOCTbIO MNPUHATUA Npoueayp, OonpeaeneHus
CTATyCOB M B3aMMHOIO OTrPaHUYEHUsA AEWCTBYIOWMUX aKTOPOB, HEMTPaibHbIX
MO OTHOLUEHWIO K MOPasIn.

%k %k %k
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Ewe ogHa wantocTpauma. B KHure Y. FonguHra «CBo6oaHoe nageHue» ™
BOEHHOM/IEHHbIW, »efaa obpecT noysy MoA HOramMM B HEBEPOATHO
M3MEHMBLIEMCS ANA HEro mupe, 3alMTUTL cebsa B Hem, caenaTb CBOE «sA»
XOTs Obl KAaKOW-TO pPeasibHOCTbiO, PasIMYMMON Manavyamu, obpaliaercs K
eHeBCKOWM KOHBEHLMU, XBaTaeTCcA 3a ee MNOJIOXKEHNA 1 B3blBaeT K Najavyam.
Manay COYYBCTBEHHO MNAAMT Ha HEro, Kak Ha HeKoe HezopasymeHue U
yyaaKa: Kak MOXKHO MPUHUMaTb BCEPbE3 3TN CTPaHHbIE HOPMbI?

34ecb ABHO MPUCYTCTBYIOT ABa MNJaHa COLMaNbHOWM KU3HWU: B OAHOM €CTb
npaBuAa W 3aKoHbl, CTaTycbl WU nNpaBa; B APYroM ecTb BAacCTb, CUAa,
JOMUHUPOBAHME U Pa3OXEHME COLMAIbHOIO MPOCTPAHCTBA B NPOCTPAHCTBO
TEXHUYECKOrOo yrnpaBaeHUa, UCNOIb30BaHMA MU MaHUMYINPOBAHMA.

[NKTaTypbl, HEBAXKHO Ha KAKOM YPOBHE OHW BO3HUKAIOT, ypOBHE rocyaapcTaa
AN cemMbW, UK ABOPOBOIM BaHAbl - CTPEMATEA UFHOPMPOBATb 3aKOHbI, OHU
UTHOPUPYIOT AOaxe cobcTBeHHble 3akoHbl. OHW' UCNONb3YIOT 3HEPTUto
paspyLueHns " noAaBieHus. Ho ONKTaTypbl; cTpemsaLwmecs
cTabunnnsnMpoBaThCcs, BbIHYXAeHbl Ha4aTk,cobaoaaTh Npasa M NpMU3HaBaThb
cTatycbl. Manay urHopupyeT JeHeBCKYO0 KQHBEHLIMIO Wb A0 TeX Nop, Nnoka
CYMTaET, YTO OH CaM WCK/OYEH U32RoA ee npaBua. [MKTaTypbl pacrnonaratoT
onpeaeneHHbIM  Pecypcom, KOTOPbIMN, NO3BOAAET MM He Y4YMTbiBaTb
MHoroobpasue ntoGen, MpUCyTCTBUE B KU3HW, KOHQAMKTA, OHU CTPemATCA
BbIHECTU KOHQ/UKT 3a npepenbl cBOEW CUCTeMbl MM 3arHaTb ero Braybb,
OTKa3aTbCA OT MeXaHU3MOB Pa3pelleHns KOHGANKTOB. JMKTaTypbl MONPOCTY
YHUUTOXAIOT KOHONMKT,(CTaBAT cebsi BHE CMCTEMbl MPaBUMA U HOPM. ITO
ypes3BblYaliHO OMACHble “MEPONPUATUA, KOTOpble TrPO3AT Aerpajauuen,
OCKYAEHMEM U BbIPONKAEHMEM CaMOI AMKTaTypbl, PaHO WAM NO34HO
ncUYepnbiBaoWen cBol pecypc. AnKTaTypbl MOTOMY, JaXKe eCv U KaxKyTca
rPO3HLIMU U MQFYYMMMU, -|BCETAA NYTb PA3/0KEHMA U Aerpagaunu.

[OnkTaTopbl He CODAKAIOT KOHCTUTYLMIO, @ MOCTOAHHO MEepenucbiBatoT ee
TaK, 4TobObl NMOCPEACTBOM HOPM NErMTUMMPOBATL CBOM KenaHus, Boawo. Ho
MHOT4a BNacTb pa3buBaeTcs He TONbKO O COOBCTBEHHbIE MHCTUTYTbI, HO U O
nobneckMBaloWmMe OYKM YMNPAMOTO OYKapPUKa, YenoBeKa NPUHUMMNOB W
y6exaeHmnir.'*

[anee Hy»XHO CKaszaTb A/1F Nepexona K NoC/AeAyIoWMM PacCyKaeHUs, movyemy
KOHCTUTYLMOHA/IM3M MOABASAETCA B [/1aBe O KOHTPAKTE.

* %k %

By, Fonanur. CBobogHoe nageHne. Mockea: A3byka, 2000.

%0 Cm. http://nn.by/?c=ar&i=51049
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KOHTpaKT ABnAeTcA MNpPaKTMYEeCKMM BbIXOAOM M pelleHnem npobnemsi
HanuMA M KOHQNMKTA MHOXKECTBa MHTepecoB B nNybanuyHoin coepe. OH
npegnaraeT  BO3MOMXHOCTb  MPUMMPEHUA  MHOMECTBEHHOCTM U He

YHUUYTOXKEHME, A YIAXKMBAHUE, paspeLleHne KOHPANKTA.

* k¥

EBponeickan npaBoBan TpaauLma CPoAgHEHa C UAEeen KOHTPaKTa XoTA bbl yike
MoTOMYy, 4YTO 3TO C/OBO COAEP)KUTCA B 3arjaBUM Camol Ba*KHOW Ans
eBponenckon Tpagmumnm KHurn — Betxoro n Hoeoro 3aBeTa. Kak cornaweHue
WMAW 32BET NMOHUMAET 3Ta TPAAMLUMA OTHOLIEHMA MmexKay borom n yenoseKkom,
coegMHAA B eAMHOM NpPOCTPAHCTBE pasHble MApMpoabl ANA COBMECTHOrO
npebbiBaHnsa. Heyto nopobHoe cayvyaer€a My B OTHOLIEHMAX MexXay
Ny6ANYHBIM NOPAAKOM M YEeNOBEKOM.4Y ‘HUX pasHas npupoaa, pasHble
BO3MOXHOCTM, YENI0BEK NOYTU HepaszAnumMm nepes nyGAUYHLIM NOPALKOM U
nHTepecom. Ho KOHCTUTYUMA CBOAUT  ByOAHO LLesioe 3T PasHOMNoOpPALKOBbIE
ABNEHMA: 4eNloBeKa HagenAaer CTaTyCOM, 'BO3BbillaeT ero B AOCTOMHCTBE,
npenocTaBAseT npaBa W rapaHTupyeT cBoBOAbl, Ny6AMYHbBIA Ke NopPsAoK
OrpaHNYMBAETCA B CBOEM BIACTU,\YNOPALOUMBAETCS, GOpManm3yeTcs.

AAPO KOHCTUTYUMOHaNM3Ma - 3TO, NpPOCTas wmaed  orpaHWYeHusa BAaCTU
npasom. Ho He \pagu ‘€camoro OrpaHuuYeHus, a pagum BO3MOMKHOCTM
obecneyeHna yyacTUAhueNOBEKa BO BAACTW, pain GOPMMPOBAHMA HEKOero
yenI0BEYECKOro U3MePEHUA BNaCTU.

Ho 3Ta BHEWHe npocTas uges HEJierko peanunsyetcs. MoTomy 4To He Bcerga
fICHO, pagM Yero. BNacCTb OrpaHUYMBAETCA, CTOWUT /iU €ee OrpaHuuYMBaTh, C
NMOMOLLbIO KaKUX CPpeaCTB €e MOXKHO OrpaHu4MBaTb. KOHEYHO, raBHbIM
obpasom, pagn cBoboabl. CBoboAy HEBO3IMOXKHO nepeoueHutb. OHa
onpeaenseT yesioBeYECKoe B Yenoseke. B ntobom obuiectse, Tak UM MHaYe,
npucyTcTByeT 3Ta npobnema. Ho u4To 3acTtaBnfAeT npuaasaTb Bonpocy
yenoseyecko cBoboabl HauBbICWIMIA NpuopuTeT? U Kak MnocTynatb, eciu
YyesIoBEK He MOXKET pacrnopaxaTtbca cBoel cBoOOAON, Kak He MOryT eu
pacnopsaaTbca NPecTynHUMKM? N moxkeT an cBoboga 6biTb AapPOBaHHOW?
MoxeT 1 oHa 6bITb HaBsi3aHHOM? KaK BbITb C TEMU, KTO He XenaeT ceoboabl,
KTO OTKa3bIBaeTCA OT Hee?

CBob6oAa — 3TO pesy/nbTaT CaMoMNo3HaHMA YenoseKka. U ero obyyeHusa. 3To
No3HaHME BO3MOXKHO TOJIbKO BMECTE C APYrMMW NI0AbMU, BBUAY APYrUx
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nogeid. N 3pecb mMbl NOAXOAMM K MNOAHOMMIO BbICOYAMLLMX BEPLUMH
YyenoBeYecKon LMBUAN3ALNN U YeNI0BEUYECKOM MbIC/IN.

[peBHWE Tpekn npeacTaBUAM 3ameyaTesibHbli MUP - KOCMOC, KOTOpbIi
ABNAET cobOM LLeNIbHbIN U YNOPAA0YEHHbIM Ha OCHOBAHMM 3aKOHOB MOPAAOK.
[peKkun co3aanm NoAMC, KOTOPbI Bbln 3a4yMaH KaK LLeIoCTHaA NoAUTUYEeCcKan
CTPYKTypa, 0bycnoBAeHHas 3aKOHOM, AeWCTBYIOWMM Ha BCEX YPOBHAX — U Ha
YPOBHE camoonpegeneHus OTAeNbHOro Auua, U B noauce B uenom. Ho
noAafepiKaHue nosivca MAM KOCMOCa B MX LLEe/IOCTHOCTM He obpasyeT eule
KOHCTUTYUMOHaM3Ma. HeobxoaMmo elle M YenoBeKa NpeacTaBuUTb Kak
TaKylo }Ke, paBHyl0 0bLLel, LLesNocTHOCTb. A 3To HenpocTo. U He Bcerga 3To
NOHATHO. NepBOCBALLEHHMK B EBaHrenmm rosoput: «J/lyywe oaMH 4enosek
norMbHeT 3a Hapod, Yem Ue/bld HapPoA »3a OAHOMo YesoBeKa».
KOHCTUTYUMOHHAA TPaANULMA HE MOXKET NEBTOPUTL ITUX C/OB.

KOHCTUTYyUMOHaNM3M BMAUT TMPaBO He KaK Bblpakalowmn  obuyto
LLe/IOCTHOCTb NPUMHLMI, HO KaK MPUHLWN, BbIPAXKaoLMI CAOXKHbIN XapaKTep
W YCTPOICTBO 3TOMN LLENOCTHOCTU. «Bor cam ABAAETCA NpPaBOM) U MOSTOMY
npaBo AOPOro emy», — nucan astop CakcoHCKOro 3epuana B 1220 rogy™'. B
KOHCTUTYLIMOHA/IM3Me 3a NpaBOM MPOCTYNaeT HE\,CTONbKO OnpeseneHHbl
NOPAAOK U NPUHLMATICROILKO NLO.

XpUcTnaHcTBo, nocTaBmiof YeioBeka MPEBbILe BCEro B MMpe, NpeBbllle
rocynapcrea, nMo3Bo/nI0. eMy BCTYMagb B KauyecTBe OTAE/IbHOr0 Hayana B
OTHOWEHMS C rocygapctBOm. [1paBO CTasio BEPXOBHbIM MPUHLUMOM,
orpaHmMuMBaoWnM chepyrnoanTUKM. Ho HeT 0CoHBEHHbIX OCHOBAHWMIN KECTKO
CBA3bIBAaTb ABAa 3TUX | ABNEHMA —  XPWUCTMAHCTBO W  pasBuTME
KOHCTUTYLIMOHAIM3MA, XOTA 6e3 yyeTa 3TOM CBA3UN HET HUKAKON BO3MOMXKHOCTU
NOA/IMHHOTO MOHMMAHUA KOHCTUTYUMOHANM3MA. KOHCTUTYUMOHHOE MNpaBo
pacnpoCTpaHAeT NPUHUMMbI FPaXKAAHCKOro NMpasa Ha npaso nybanyHoe. Ho
CYLLECTBYET M3HAYa/lbHOE PeAyLMPOBaHMNE: MEPCOHA MOXKET MPUCYTCTBOBATb
B NpaBe Aulb Kak cTatyc. M cBoboaa — 3TO TO, YTO AOMNOAHAET KOHLUENLMIO
NpPaBoBOrO /JMUA W CTaTyca, CBA3bIBAET €ro c aAuyHoctblo. CBoboga He
NOANIEKMUT BO3AENCTBMIO Ha Hee Npasa.

191 o
CaKCOHCKOe  3epuano.  JNeKTPOHHbIM  pecypc.  Pexum  pgoctyna:

http://www.vostlit.info/Texts/Dokumenty/Germany/XIll/Sachsenspiegel/frametext3.
htm
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MpaBo 3alMWAET TaKoe MOJIOKEHWE MEPCOHbI, KOTOpPOEe HAxoAuTCA 3a
rpaHWLAMM MpaBa, 33 T[PaHULAMM NpPaBOPeryanpoBaHua, B obnactu
csobogbl. M notomy npaBo He OTBeEYaeT MOJIHOCTbIO 3a TOT NOPAAJOK,
KOTOpbIN 0bpasyeTca B pe3ynbTaTe, MOCKOAbKY MHOroe obpasyetca 3a ero
nepegenamum, paBHO KaKk 3TOT NOPALOK OKA3bIBAET CYLLECTBEHHOE AaBAeHUe
Ha NPaBO, HO HE MOXET MOJIHOCTbIO ONpesennTb ero. B aTom npaso BnonHe
00BEPAET MHbIM MHCTPYMEHTAM COLMANbHOFO PeryiMpoBaHusA, Npu3HaBas
BO3MOHOCTb UX genctemA. bonee Toro, NpaBo CTaHOBMTCA YA3BMMbIM ANA
KPUTUKM U UHTEPBEHLMM CO CTOPOHbI 3TOFO BHELWHEro MopAAKa.
CnpaBef/IMBOCTb ABAAETCA B TAKOM C/ly4aem BHELWHUM U3MEpPEHWEM MPaBa,
N ee HapylleHNe MOXKET ObITb MPUUMHOM CBEPKEHUA CYLLECTBYOLLErO NpaBa
M NopALKa — BO MMA BbICLIEr0 MPaBa W BbICWIEEO NOpPAAKa, OTMEYeHHbIX
cnpasegAnBocTbio.  OTClOA4a NpPOMCTEKAeT BapPMaTUBHOCTb CaMOro MNpasa,
O0BO/IbHO LWMPOKKIA aMana3oH ero ¢popm, BAKOTOPbIX HaXoAAT HEKUIM BanaHc
MeXAy 3aKOHOAATeNbCTBOM U cyAebHBIMM pelleHuamn, BanaHc mexay
3aKOHaMW U APYrMMM  HOPMATUBHBIMM  UCTOYHMKAMWU. Mbl  MOXKeEM
Habntogatb obuwylo OcHoBY MpaBa ‘BO, Bcex ero ¢dopmax, B noaxoge K
YrO/IOBHOMY NpaBy, €ro YeTKOMYy OTAE/€HUIAOT rparkAaHCKoro npasa. Bo
BCEX MNpPaBOBbIX cuUcTemax €O BpemeH A6enspa (XII B.) npectynneHus
aHANN3MPYIOTCA C TOYKWU 3peHUA AeaAlusa, yMmblcAa, HeOperKHOCTU, NPUYMH,
ob6A3aHHOCTEN, 06CTOATENLCTB U APYrMX CXO4HbLIX MOHATUN. B TO e Bpems
rpaxpaHckme @bA3aTenbCiBa pacemaTpPMBAlOTECA, B pPamMKax [AOroBopa,
OEeNMKTa U HEeoCHoBaTeAbHoro ‘oboralleHus. B 3TOM  KOHTEKcTe
OeATeNbHOETb, PeBOMOLUMOHHbIX). CY10B B Poccuun, pykoBoacTBOBaBLUMXCA
pPEBO/MOLMOHHBIM h1PaBOCO3HAaHUEM WU/ onpegeneHne npecTynieHus,
ynotpebassweroca B, 30-e_roabl XX BeKa B HALMOHAN-COLMAIUCTCKOM
lepmMaHUM, EOrNacHO € KOTOPbIM NPECTYNIEHNEM CYMTANOCh BCAKOE AesHue,
KOTOpOEe 3acNyskmsaeT HaKa3aHMA COMIacHO 340P0BOMY HAapOAHOMY YyBCTBY,
ABNAIOTCA HenpaBoBbIMU, BbIXOAAWMMM 33 PaMKM  gonyctumoro. Tak,
MEXKAYHAPOAHbIN cya 0TMeHUN Nogo6HbIM 3aKOH BOAbHOrO ropoaa JaHuura,
OCHOBAHHbIN Ha HEMELLKOM aKTe, KaK NPOTUBOPEYALLNIA BEPXOBEHCTBY Npaga.

B XXI BeKe Mbl MOXKem HabnoaaTb, KaKk CTaskuBatoTca gBa Gopmbl npasa:
WHANBUAYANNCTUYECKOE, OCHOBAHHOE Ha nocbiikax pedopmauymn 1
NPOCBELWEHUA, U KONNEKTUBUCTCKOE, paspaboTaHHoe B pamKax obLuiecTs,
pa3fenaroLmMxX COLMAINCTUYECKME U KOMMYHUCTUYECKME OCHOBAHMA.

NMoTepaHckan PedopmaLmsa M peBONIOLMA HEMELKUX KHAMXKECTB, KOoTopas ee
BOM/IOTMANG, Pa3pyLIMAM KAaTONMYECKUA Oyanusm LLEPKOBHOMO M CBETCKOro
npaBe, NyTeM OTHATMA MybAMYHOW BRacTW y UepKBU. Tam, rge nobeauno
JIIOTEPaAHCTBO, LUEPKOBb CTaja CYMTATbCA anoOJMTUYHOW; eAMHCTBEHHbLIM
CYBEPEHOM W eAUHCTBEHHbIM WMCTOYHWMKOM MpaBa CTan 3aKOH CBETCKOro
KoponescTBa. HenocpeactBeHHO nepes 3TMM  nepuogom Makuasennu
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ynotpebun cnoso "rocyaapcreso” (Stato) B HoBom cmbicne, Ana 0603HaYeHus
YMCTO CBETCKOro obLecTBeHHOro nopaaKka. 3atem cnoBo State oyeHb 6bICTPO
pacnpocTpaHUiOCb MO BCEM EBPOMEMCKMM  CTpaHam. JlioTepaHcKue
pedopmaTopbl CKENTMYECKM OTHOCWIUCL K CMOCOBHOCTU YenoBeKa co34aTh
TaKoM YenoBeYeCKM 3aKOH, KOTOPbIN OTpaXKan Obl 3aKOH BEYHbIN, U aKTUBHO
OTpULLAAN, YTO CO34aHME YeNOBEYECKOTO 3aKOHa ABNAETCA 3a4a4el LepKBu.
3TOT NOTEPAHCKUA CKeNTULM3M MO3BOAUA BO3HUKHYTb TeOopuu npasBa —
topUAMYECKOMY NO3UTUBM3IMY, KOTOPbIA NPUHMMAET 3aKOH roCyaapcTBa Kak
MOpPasibHO HeWTPasbHbIA, CPEACTBO, HO HE Le/b, opyane A8 BblparkeHus
BO/IM CyBepeHa, obecneyeHna NOKOPHOCTU ei. Ho cekynapusauusa npasa u
nosABAeHWe MO3UTUBHOM TeopuM MpaBa COCTaBAAIT AUWb OAHY CTOPOHY
BKNaga JlioTepaHcKoit pedopmalmMm B 3anagHyro.Tpaanumnio npasa. Ectb m
BTOpan Ba)KHas CTOpOHa: 0cBo60oAMB NpaBO OF TEONOrMYECKON AOKTPUHBI U
NPAMOro LEPKOBHOIO BAMAHUA, pedopmalina no3BOAMAE eMy MNeperkUTb
HOBbIM pacugeT. Kntouom K 06HoBNeHWIOMpPaBa Ha 3amage, HaunHaa ¢ XVI B.,
CTana  NloTepaHCKana KoHUenuua 4CnocobHoctM uHAuBMAA no bBoxkbei
MWAOCTU U3MEHATb MPUPOAY M YCUAMEM CBOEN BOJIM ‘€CO3MaBaTb HOBble
06lLecTBEHHble OTHOLWeHWA. JlloTepaHCcKas KOoHLUenuua WHAUBUAYANbHOM
BOJIN CTana LEeHTpanbHOW ANA Npasa coO6CTBEHHOCTM M A0rOBOPHOrO Npasa B
HOBOE BpeMs, a TakXKe ANA NOHWUMaHWA Koprhepauum U auua. [paso
OKa3a/0Cb CNOCOOHbLIM,COBMECTUTL CYLLECTBOBABLIME, paHbLUe KOHCTPYKLMM
BOEAMHO: TaK NpMUpPoaa CTana cob6CTBEHHOCTbLIO, SKOHOMMYECKME OTHOLWEHMUSA
— [OrOBOpPOM, COBECTb —|Bonei W HamepeHuem. CoOBepLIEHHO HOBYHO
WHTEPNpeTaLuio MNoAyunsio MoHATME | 3aBelaHns.  MmylecTBeHHble WU
[0roBOpPHbIe NPaBaj co3AaHHble TAKUNMNOOPa30M, 06BABNANMCH CBALLEHHbIMU
N HepyWUMbIMK, eCAW, TONIBKO, OHM He LWAW Bpaspes C coBecTbio. Ho Tem
CaMbIM MMEHHO KOHUEeMUMnM coBCTBEHHOCTH, A0roBOpa, IMLA U Koprnopauuu
ABNAOTCA YCTAHOBKAaMM, QFPaHNYMBAIOWMMM NYBANYHYIO BNACTb.

JltoTepaHcTBO MNOCTaBWJ/IO Nperpasbl HEOrPaHNUYEHHOM NOAUTUYECKOWN BNACTH
abcontoTHbIX MOHapxoB, npasumsBwux B EBpone B XVI B. CuMTanocb, 4To
co3faHue [AeNCTBYIOWEro npaBa BCELEefo NeXUT Ha rocyfdape, OAHaKo
npeagnonaranock, YTo NpPU ynotpebaeHnn ceBoei BOAM OH byaeT cunTaTbea C
WHAOMBUAYANbHOW COBECTbIO MNOAAAHHBLIX, TO eCTb 6yaeT yBaxaTb WX
COOCTBEHHOCTb M AOroBOpPHble MpaBa. TaK, JOTEPAHCKUA MNO3UTUBU3M,
KOTOpbIA  OTAensdeT MNpaBO OT MOpaaW, OTKasblBaeT LEPKBM B
3aKOHOAATEeNbHOM POMIM M HaxoAMT  BbICWYI CaHKUMIO MpaBa B
NOJIMTUYECKOM MPUHYKAEHUN, TEM HE MEHEe Npeano/iaraeT CyLLecTBOBaHME
XPUCTUAHCKOW  COBECTM Yy HapoAoB W  TOCyAapcTs,  YNpaBasembIxX
XPUCTUAHCKMMU MOHapXamMu.

MNyputaHe noaxsatuaun NNIOTEPAHCKYHO KoHUuenuuto CBATOCTU
MHLI,MBI/IAyafIbHOf/‘I CcoBECTU, a TaKXe, B obnactu npaBa, CBATOCTU
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WHAMBMAOYANbHOM BOAW, BbIPa*kKEHHOW B nNpaBax CcoOOCTBEHHOCTU MU
[OroBOPHbIX NpasBax. Ho OHW MoAYepPKHY/AN SNEMEHT, KOTOpble 3aHMMan B
JIOTEPAHCTBE MOAYMHEHHOE TMOJIOXKEHWE: Bepy B TO, YTO HE TOJIbKO
XPUCTUAHCKME NPABUTENM, @ BCE XPUCTMAHE AO0/KHbl UCNPABAATb MUP, U YTO
JIoKanbHasa ob6LKnHa cnocobHa K camoperyinpoBaHuio. MyputaHe 6aarogaps
CBOEMY OTKPbITOMY HEMOCAYWaHWIO aHI/IMACKOMY 3aKOHY 3a/10XKWAK
OYHOAMEHT aHIIMIACKOTO M aMepPUKaAHCKOro KOHCTUTYUMOHaAn3mMa, cBoboabl
cnoBa W neyatu, cBoboapl OTNPABAEHUA PENUTUU, HE MPUHYKAEHUA K gade
HeBbIrOAHbIX N5 ceba NoKasaHWii, HE3aBUCUMMOCTM XKIOPU OT NpeanucaHus
Cyda, npaBa He ObiTb 3aKAOYEHHbIM B THOPbMy 6€3 MPUYMHBI U MHOIUX
apyrmux csobopg . KanbBUHUCTCKMI KOHrperaumoHanmM3m Takxe obecneumn
PENUTMO3HYIO OCHOBY TaKMX BO3HMKLIMX B HOBOE Bpems MOHATUM, Kak
0bLWEeCcTBEHHbI  A0roBOP M npaB/ieHNe 4C cornacua ynpaBAsembiX.

TpaANUMOHHasA pennrna nocTeneHHo JepemelanacbiHa YpoBEeHb JIMYHOTO
Aena, B TO BpemMsa Kak Apyrue cuctembl yoexaeHnin, KoTopble MOMKHO Ha3BaTb
CBETCKMMW PeurMamm, - NOAHANMCL HahypoBeHb, Ny61MUHOM, Bepbl. M03xe
leTe chopmyInpyeT 3TO Tak:

Bor, obuTarLLMii B rpyamM MOEN,
BAVAET TONIbKO Ha Moe CO3HaHbe,
Ha BHeUWHW MUP, Ha, 06U X0 BEeLLen

He npocinpaeTes ero Bavalbe.

Bek uHaMBMAYyaaAM3IMa U \paumoHann3ma bbia Takke BEKOM HaLMOHaAU3Ma,
3TV ABMIEHUA CBA3AHbI MEXAY COboW, - MHAMBWUA CTad rPaXKAaHWUHOM, U OH
BbICTYNan B MUP. OT WMeHM ¢paHLy30B, HEeMLEB, amepuKaHLEeB.
NHaMBuayanusm,  paumoHanusm,  HauMoHanAuam -  TPpU  CWUJbI,
chopmmpoBaBllee BeK MoAepHa M CamMu OBOYCNOB/IEHHbIE 3TUM BEKOM.
BmecTe C Tem, MMEHHO 3TW TpU cuabl 06pasyoT npeaenbl Pa3BUTUA NPasa,
cornacywoouierocas ¢ HumMW. [loABAAIOTCA 3aKoHoAaTeslbHble  OpraHbl,
npeTeHayloWmMe Ha pPo/ab TBOPUA nNpasBa, MHAMBMA oOCBOGOMKAaeTcA OT
KOHTPONS CO CTOPOHbI 06llectBa, OBLIECTBO e CTPemuTca caenatb
npefckasyembiMn AencTsua 3Toro cBoboAHOro MHAMBMAA, - Kak B
S3KOHOMMYECKOM, TaK U B Apyrux cdhepax.

2. rete. daycr. C. 5.
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3TM npeaenbl, B KOHUE KOHLOB, [JaloT BO3MOMHOCTb AENCTBULO
NPOTUBOMNONOXKHbBIX CUA, ONMPAIOLLMXCA Ha 0bpalleHne K KONNEKTUBUCTCKUM
Hayanam obuectea. KonnekTMBuMam O3Ha4YaeT OrpaHUYEeHME YacTHOWM
cobCTBEHHOCTM, CcBOGOAbI AOroBopa, OrpaHWYeHWe OTBETCTBEHHOCTM
WHAMBUAA, KECTKOE MOPasibHOE OTHOLLEHWE K NPECTYNHOCTU. KonnekTnemsm
npeasaraetr HoOBble MOAENN: TOCYAapCTBEHHOW W obuwecTBeHHOM
COBCTBEHHOCTM, peryinpoBaHWe [oroBopHol cBobogbl B  MHTepecax
obuwectBa, paclWMpeHMe OTBETCTBEHHOCTM 3a Bped, HaHeceHHbI’
npeanpuUHUMaTeNIbCKON  AeATENbHOCTbIO, YTUAUTApPHOE OTHOLUEeHMEe K
npectynHoctn. locyaapctBo Takum o6pasom BXoguMT B 6OJbLIMHCTBO
OTHOLLEHUM MeXay rpa)kgaHamum BO MMA «obuwero 6nara» u «obuero
MHTepeca». 3a4acTyl0 3TO O3HAYaeT OrpaHUYEHME WM NOpPAXKEHME YACTHOrO
MHTepeca W 6Gnara. TaKkXe BO3HMKAeT _PUCK NOAMEHbI NpUHUMNA
CnpaBeaAMBOCTM npu paspelueHmu KoHbMKTa NPUHLMMOM
uenecoobpasHocTu.

* k%

Nlon dynnep onpeaenvn MNPaBo, Kak «MPEAnpuATME MO MNOAYMHEHUIO
YesoBEYECKOrO MOBeAeHWA PYROBOACTBY npasua».'” 3To onpegeneHue
cnpaBeA/iMBO  MNOAYEPKWBAET MPMMAT . MPaBOBOM) AeATeNbHOCTM  Hajg,
npasoBbIMK NpaBuaamn. Y. npasa ecTb A APYyrve 3agayun, Kpome pyKoBoACTBa
B 06bIYHOM CMbIC/1@ 3TOro CA0BA: NPABO, - 3TO NpeAnpuATME No obaeryeHuto
806p0BOABHBIX,A10r0BOPEHHOCTEN, Yepe3 \MeperoBopbl MO CAe/ikamM, BbiMycK
OOKYMEHTOB (Hanpumep, KPeAUTHbLIX AKX JOKYMEHTOB Ha NPaBo BAaAEHUA) U
APYrve aKTbl NpaBOBOro XapakTepa. [1paBo KaK peanbHOCTb BKJOYaeT
noaen, 3aHUMaloLIMXCA 3aKOHOTBOPYECTBOM, OTMpPaB/ieHWEM MpaBocyaus,
BblHECEHMEM ‘CYaebHbIX PELIeHNiA, Nneperosopamm u ApYyrmmn npasoBbIMK
AencTemamn. Takoe, LWMPOKoe NOoHATME NpaBa HEO6XoAMMO AAA TOro, YTobbI
CPaBHUTb Ha Ob6LIEM OCHOBAaHMM TE€  MHOTOYMCIEHHbIE  KOHKPETHble
NpaBoBble CMCTEMbI, KOTOPblE CYLLECTBOBa/M Ha 3anmade Ha MPOTAMKEHUU
CTONETUI, a TaKXKe UCcneaoBaTb B3aMMOOTHOLIEHWNA 3TUX CUCTEM C APYrMMM
MNONNTUYECKUMM,  SKOHOMMYECKMMMW,  OBLLECTBEHHbIMM  MHCTUTYTamMm,
LeHHOCTAMU U npeacTaBaeHuAMM. Mano npocto 3a6oTUTCA O SIorMKe npasa.
BasKHO HaxoAMTb KOMMPOMMCC MEXAY NPaBU/IOM, NPeLeaeHTOM, NOJAUTUKOM
obliecTsa U cnpaseannBoCcTbio. ITy npobnaemy pewana Tpaauumsa npasa.
BbinageHne 04HOro U3 3/1eMeHTOB 06pyLUIMBAET U TPU OCTasIbHbIE.

JIOXKHbIM yTBEpPXKOEHMEM ABAAETCA TO, YTO BAACTb MU PEBOAOLMA CO34AI0T
npaso. Pesontouma npeo6paayeT HEYTO B CaMOM npaBe, HO HE U3IMEHAET

' Mo dynnep. Mopanb npasa. Mocksa: UPUCIH, 2007. C. 17.
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OCHOBHbIX NPMHUMMNOB npaBa. Hanpumep, B KOHCTUTYLUM MOMKET ObITb
3aMmMcaHo, 4YTO MapKCUM3M-IEHMHU3M — 3TO Beaywana W eauHCTBEHHas
naeonorua. Ho 4tobbl Takoe yTBEpXKAEHUE AelCTBOBANO, HeobXxoAnuMa HeKasn
KOHCTPYKLMA: BEPXOBEHCTBA 3aKOHA, WCMOJIHEHWA 3aKOHa, BEPXOBEHCTBO
3aKOoHa Hag, NOAUTUKO. Mo*KHO paccMmoTpeTb npumep C
nonutsakntodeHHbiMu B CCCP. Bnactb MOKeT nMpocTo 6pocuTb YesioBeKa B
3acTeHoK. Ho et HeobxoAMMO nNpOBECTM YeNOBEKA 4Yepe3 MalluHy
CYyAONMPOM3BOACTBA, A/A  TOro, 4TOObl OH CTan  «OCYKAEHHbIMY,
OeNCTBUTENbHO  «OCYXKAEHHbIM».... [lpoTMB Hero B Takom c/Jyyae
BO3JBMraeTcs He [MpPoCTO OAMHOYHAss W NPOU3BOJIbHAA BOJA, HO
OpraHM3oBaHHanA cuUcTemMa, B KOTOPOM OH caM 3aHMMaeT MEeCTO W3ros.
YenoBeK, CXBa4Y€HHbIA M COCNAHHbIN NPOM3BOJIbHO Ha CO/MOBKKU, 3TO COBCEM
MHOE, YEM YENIOBEK OCYXHAEHHbIM, KOTOpOMy{ BMEHEHa BWUHA M BbIHECEH
npurosop: "MmeHem Poccuiickoit epepauun’...

3anagHow Tpaavumm npasa, No cnoBam,faponbaa bepmaHa;, npucywm Takme
YyepTbl, KaK OTrpaHMYeHMEe MPaABOBbIX WHCIATYTOB OT JAObLIX ApYyrux
COUManbHbIX UHCTUTYTOB, BBIAENEHNe 0cobOro Knacca ntogen, Kotopble 6bl
YyNpaBAsAnu  3TUMU  UHCTUTYTaMW, ».CO34aHMEN, CrneumanbHbiX  y4ebHbIX
3aBeleHM B KOTOPbIX TFOTOBATES 3TU. CHELMANUCTbI, LUMPOKUMA CREKTP
WCTOMHUKOB MpaBa, BKAK4YaAA LAOKTpUMHY MpPaBa, XpaHUTENem KOTopol
BbICTyMaloT yuebHble 3aBedeHnA.” '3To npaso passBuBaeTcA BO BpemeHM,
npeacrasaseT coboi CUCTEMyal, NPeBOCXOAMT noamnTuyeckyto snactb. C XIl
BEKa BO'BCEX CTPaHax 3afaga, AaKe Npy abCoNOTHLIX MOHapXMAX, OKasasacb
pacnpoCcIpaHeHHOM  MbIC/ib, "MTO B HEKOTOPbIX BaXHbIX acrneKkTax MpaBo
nepectynaer rpaHuLbl NOAUTUKK. FOBOPUTCA, YTO MOHApPX MOXKET TBOPUTb
3aKOH, HO OH HE MOKeT TBOPMUTb €ro NPOMn3BOJIbHO, U 40 TEX NOP, NOKa OH ero
He nepezenaeT BHCOOTBETCTBUM C ONpeaeNeHHOW MpoLenypon, oH CBA3aH
3aKOHOM. 3JTa Tpaguuua [OMNycKaeT NpPaBOBOW MN/OPAZN3M, KOTOPbIN
M3HAYa/NbHO npoucTekan u3 anddepeHUMaUUM LEPKOBHOM BAACTU U
cBeTCKMX Bnacteli. CBobogHble ntoam B EBpone Bcerga npuHagaexanu
HECKONIbKMM lopucamkumam. lMaopannsm npasa yKpenaan v naopanmsm
NOJIMTUYECKON M NPaABOBOM XM3HM 3anaga, ABASACA UCTOYHUKOM Pa3BUTMA U
pocta — npaBoOBOro, MNOJUTMYECKOTO M 3KOHOMM4Yeckoro. OH cTan u
MCTOYHMKOM cBOBOAbI. M cerogHsa NonoKeHue u ctTaTtyc rpaxkgaHvHa Esponbl
onpeaenseTcs HECKONbKUMU IOPUCANKLUAMMU.

194 BepmaH T. 3anagHas Tpaguuma npaea: anoxa ¢popmupoBaHua. M.: UHdpa-M,

U3patenbcteo MIY, Hopma, 1998
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l. bepmaH BblgenseT onacHble TeHAEHUMM B COBPEMEHHOM MpaBe:
paspyleHne meTanpaBa, obLiero ana Bcex NPaBOBbIX CUCTEM, 3aMeHa ero
TEXHUKAMW U MHCTPYMEHTaMK,  CMOCOBHbIMM K OCYLLECTBAEHWUIO
CUIOMUHYTHBIX PeLIeHU, HO He COCOBHbIX K NOAAEpKaHMIo LenocTHocTn.
McTopuMyHOCTL NpaBa, CBA3aHHasA C onpegaeneHHon o¢unocodueinn wu
NPUHUMNAMKW, MOXKET MNOAMEHATbCA WAeosIorMen, Kotopas obbAcHAeT
nepemeHbl B NpaBe He ero BHYTPEHHEeN JIOrMKOM, a pesyabTaTom AeicTBua
BHEWHMX CWA, B TOM uuC/le — W rocyaapctea, bnarogapas yemy npaso
paccmaTpuBaeTcA Kak Npoao/iKeHUe MONUTUKK, KaK ee MHCTPYMEHT. B Takux
YC/OBMAX UCTOYHUK BEPXOBEHCTBA NpaBa, €ro NJpasnMsm, Haxo4uTcA MNoj
Yrpo30i, NOCKONbKY HabtogaeTcs TeHAEHUMA K LLEeHTPaAn3aLMM NPOorpammbl
3aKOHOAATEeNbHOTO M aAMMHUCTPATUBHOIO PEeryanpoBaHus.

Tak NpaBO MOKeT CTaHOBUTbCA 6onee CyBBLEKTUBHbIM U dparmeHTapHbIM,
60/1ee HaCTPoeHHbIM Ha yaobcTBO M LEAecoobpa3HOCTb, YeM Ha MOpPa/b U
NPUHUMN, MOXKeT 6oblie 3a60TUTLCA O CUIOMUHYTHBIX MOCNEACTBUAX. YEM O
nocnenoBaTe/IbHOCTU U NPeemMCcTBEHHOCTY.

KoHcTuTyumMs (3TMMONOrMA, KOHCTaHTam— MNOCTOSHHbIA) — BOCXOAUT K
PUMCKMM  3aKOHaM. UmnepaTopckaal KolcTuTyumsa (nat. Constitutio
principis), N0 MHEHUIO PUMCKOrO topuUcta YabnmaHa, u ecTb cam 3aKkoH «legem
esse constant» (3aKOH NOCTOsAHEeH). YeTaHOBNEHO: 4YTOBbl MMMEpPaTop HU
NOCTaHOBUA  MocpeACTBOM NUCbBMa WAM  NoAMMCUM  WAM  npeanucan,
PacCMOTPeB Aesi0, WAM NPOCTO BbICKA3an, UAn NpeaycmoTpesn B 3AuKTe, —
BCE 3TO ABJAETCA 3aKOHOM».. "HO B Ae/ibHellemM KOHCTUTYLMA HauymHaeT
NOHUMATbLCA 'HO-UHOMY, | HaCbILWAETCA AOrOBOPHbIMW Havyanamu, KOTopble
NpeAnonaratoT, YTO KOHCTUTYLMA ABNAETCA COrNAlleHMEM MEeXAy Hapoaom,
MHAMBUOOM, obnagaroulum csobonoi, n nybamyHol Bnactoto. MNocnegHei
TeHAEHUMEN ABNAETCA KOHCTUTYLMOHANMN3ALMA MeXKAYHAapOAHOro npasa, B
KOTOPOM BbIAENATCA TaKXKe KOHBEHLMOHAbHbIE Havyana, Npeanosaratolme
B3aMMOLENCTBUE MEKAY NINYHBIM M YAacTHbIM HA4Ya/iOM, C O4HOM CTOPOHbI, U
ny6anyYHON BRacTblo — ¢ gpyroi. CybbeKTbl KOHCTUTYLMOHHbIX OTHOLIEHWNI —
YacTo AO0BONLHO OrpaHWYeHHan rpunna ngei. JiInbepanbHaa AeMOKpaTUA
6O0/blUYI0 YacTb CBOEW WCTOPUW  NPUAEPXKMBANACL BbICOKMX LLEH30B —
MMYLLECTBEHHBIX, OCEANOCTM W 00pa3oBaHMA, a TaKKe TreHAEepHbIX W
pacoBbIX. KOHCTUTYUMOHHBIM CTPOM B aHFN0-CAaKCOHCKMX CTPaHax onupaeTca
Ha Takne MMHUMANbHble TpeboBaHMA, KaK cyaebHana 3almTa Npas YenoBeKa
W pasgeneHue snactei. B FfepmaHum Takoe NONOXKEHWEe B rocyfapCTBEHHOM

19 bepmaH . C. 25
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npase onpeaennMnocb HamHoro nosgHee (c 1949 r.) B BoctouHol EBpone —
ToAbKo ¢ 1991.

B 18 BeKke OTHOWeEHUA MeXay rocyaapCTBOM M YeNOBEKOM OrpaHUYNBaAIUCH
nonutuyeckol coepoit. CoumanbHO-3KOHOMUYECKNE NpPaBa KOHCTUTYLMU He
rapaHTMpoBanau. locypapctso He 3aHMManNocb YCTaHOBNEHUEM
HALMOHAMbHbIX CTAaHAAPTOB B 06/acTM TpyAa U COUMANbHbBIX rapaHTui. B
desepaTMBHbIX  FOCYAApCTBAX  KOHCTUTYUMW  paspabaTbiBain  OCHOBbI
B3aMMOOTHOLUEHUI MeXAay rocyZapcTBOM M ee dactamu. B XX Beke
KOHCTUTYLMN pPEeryanpoBann Y»Ke OCHOBbl BCero ob6LecTBEHHOro CTpoA
(NONNTUKY, 3KOHOMWKY, COUMaNbHble OTHOLIEHUA W [AYXOBHO-KY/bTYPHYHO
cuctemy).

B nopAagKke MOCTPOEHWA TaKoro poda OTHOWIEHWUA OAHUM M3 BaXKHEMLUX
BOMPOCOB OCTAETCA CTPYKTYpPa OTHOLUEHWA MeXAYs NyOANYHON BNACTbIO U
yenosekom. [uanasoH BO3MOXHbIX AMOaenelt pasmellaetca mexay 1)
NPUHUMNOM CyBepeHuUTeTa, npeandaaratollem KoHUeHTpauuio nybanyHon
BNACTW, BCTynalowWweihn B UHepapxXxMyecKkUe OTHOWEHUA C MeAYNMHEHHLIMU
cybbeKkTamu U ypoBHAMM yMpasneHus, 2 nNpuHuUMnom cybemanmapHoOCTH,
No3B0/IAIOLLEM BbICTPaNBaTb AOrOBOPHbIE OTHOLWIEHMA MeXAy OTAe/bHbIMU
Y4YaCTHUKaMM NyBANYHBIX OTHOLIEH WA,

* KK

Subsydium™ B “NaTMHCKOM . A3blKE 03Ha4YadeT MNOMOLLb, PE3EPBHYIO CUAY,
NoAAEPMKKY. B cCaMOMIROHATUM, NpUHUMNA cyBCUONAPHOCTU COAEPIKUTCA YiKe
onpegesieHWe HasHaye€HWA MOAMTUYECKOM BAacTM, obsafaHMe KoTopol
NOHUMaETCA He Kak caMoLesib, NN KaK CPeacTBO AOCTUMMEHUA KAKOW-NMbo
MOpPaNbHON MAEUSHO TOABKO KaK onpeaeneHHas NomoLlb YieHam obuiecTsa
B OOCTUXEHUN UMMUNUX COBCTBEHHbIX uenei. MpuHuun cybcuamnapHocTu
ABNAETCA HeobxoAMMbIM Ans passButua wmaeu csoboabl. OH npuaaert
NOJIMTUYECKOM BIAaCTU BTOPUYHbIM XapaKTep, HO He B cMbic/ie ociabneHus
3TOl BNACTU, @ TOMIbKO B 3HAYEHUN ee HecaMoZOCTaTOYHOCTM, B TOM, YTO
cama no cebe BNacTb He ABAAETCA LENbH0 M MCTOYHUMKOM camon cebs.
MprHLMN cybcMAMapHOCTU MOXKET HbITb CHOPMYIMPOBAH TaK: BCAKasA BAACTb
— He TO/MIbKO MOJIMTMYECKas, - KOTopas pacrnpoCTpaHsaeTca Ha CBOOOAHbIX
Cy6bEKTOB, - MOXKET HbITb OTNpPaBAAEeMa TOIbKO B TOM C/lyyae, Koraa ceoboaa
YYacTBYIOLWMX BO BJACTU CYOBLEKTOB MNOANEKMT ocnabnexnvio. OgHaKo B
c/lyyae, Korga cn1abocTb 3Ta CTAaHOBUTCA CYLECTBEHHOM, B1acTb, He B3Mpas Ha
370, AO/IKHA 6bITb MUcnonHAeMa. Maea cybcuAMapHOCTM KacaeTcs, raBHbIM
06pasom TOro, Kak MpPaBUTENbCTBO MOMKET NpaBuTb, cobaogas csoboay
JINYHOCTU M NPABOBOW CTATYC UHbIX CyObEKTOB.
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B 3TOM 3HayeHuM wngen CY6CM,D,MapHOCTM onnpaeTtca Ha HeKOoTopble
MMNPOBO33peEHYECKNE gonyweHnAa n OCHOBaHUA:

1) yenoBek ABNAETCA CYLLECTBOM, CNOCOBHLIM K CaMOCTOATENbHOMY
pa3BuTUIO. ITa CNOCOBHOCTb NOHMMAETCA KaK YMeHWe pacrnopaxKaTbcs
cobctBeHHOM cyapboit M pacnos3HaBaTb, YTO sABaAseTca gobpom anA
CaMoro 4Ye/I0BeKa; 3Ta CNOCOBHOCTb 03HAYaEeT U NPU3HAHME CO CTOPOHDI
BCEX TPETbUX UL, NPaBa YeNoBeKa Ha OWMBKY U Ha OTBETCTBEHHOCTb;

2) 4yenoBEK MOXKeT yAOBNETBOPATb CBOWM MOTpebHocTM B Hambonee
6113KoM ANna cebsa NpocTpaHcTBe U BHOCUMTb BKa4, B MepBylo odyepeqb,
B Hambonee 6AU3Kyl0 ana ceba OBLWHOCTb MHbIX MOAEN, YTO TaKXKe
O3HayaeT, 4YTO UYe/IoBEK He SABAAETCA .CywecTBoM, abcontoTHO
aBTOHOMHbIM;

3) notomy 4enoBeK MOHMMaETCA KaK  CyllecTBO 0bLLecTBeHHoe.
Bcneacrtene 3Toro, o6LWMIA MHTEPEE, OTYACTU Beeraa ABNSAETCA UM €ero
NIMYHBIM MHTEPECOM; B HecyaeTHbIX obllecTBax. HE MOMKEeT 4e/oBeK
AOCTUraTb MOJIHOrO COBCTBEHHONO, CYaCTbA. ITO MOPOKAAET BaXKHYIO
npobnemy poctmkeHua_6anaHca Mexay JMYHbIM U 0BLLEeCTBEHHbLIM
MHTEPeCcoM B MoAepHbIX 06lllecTBax;

4) nomoullb CO CTOPOHbI MOAUTUYECKUX CUAaBAAETCA 06sA3aTeNnbHOl B
TOM CNy4vyae, Kofaa, CybbeKTbl 00LEeCcTBa, CTaHOBATCA HECMOCOOHbIMU K
CaMoA0CTazoYHOCTU. DTa NOMOLLb.Onpeaeaser caMmy CyTb NOAUTUYECKOM
OeATeNIbHOCTU, AKOTOPAA 3aK/1OYAETCA B CO34aHUU YCNOBUIA HE TOJIbKO
cB06OAbI,. HO hud AOCTOMHCTBA  YenoBeka. W oTHoweHue
cB0604b1\10CTOMHCTBA, ABNAETCANOAHON M3 BaKHEWLWUX CoLMabHbIX
npobiem, HaxOAAWMNXCA BiLLEHTPE BHUMaHUA U NyBANYHOM OUCKYCCUN.

Tem cambiM ) NpUHUMA |\ cyBCUMAMAPHOCTM  OKasblBAaeTCA  BaKHEWLMM
NPUHLMINOM, NieKalMMm B OCHOBE COLMabHO-MOIMTUYECKON OpraHu3aumm, B
KOTOPOM KOoMMeTeHUUA MAM CnoCcobHOCTb K AeATesbHOCTM MpUnucbiBaeTca
coumanbHbim cybbektam. O4HAKO B TeX C/yYasX, Korga cua 3TUX CybbeKToB
OKa3blBaeTCsA HeAOCTaTOUYHO, KOMMETEHUMUA NepexoauT K UHCTaHumm 6onee
BbICOKOrO YPOBHS, @ B TOM C/ly4ae, KOrAa HY 04Ha coLmManbHan MHCTaHUMA He
B COCTOSIHWUM BbINONHUTL T€ UAW UHbIE 334aHMA — KOMNETEHLMA NEPEXOAUT K
rocyaapcrey.

MpuHumMn cybecuanapHoctn bbin chopmynmpoBaH TonbKo B XIX Beke, ogHaKo
cama maes ABnAeTcA BeCbMa ApeBHel. OnycKas ee pa3BUTUE B aHTUYHOCTU U
CpeaHue BeKa, HeobX0AMMO YKas3aTb Ha ee XPUCTUAHCKUX OTLOB, KMBLLUX B
anoxy mogaepHa. B XVII seke topuct Anbdycmin, nucapb ropoga dmAeHa,
Hanucan TpyA, B KOTOPOM BbIpasna WAED, YTO YenoBeK CcTaplie, 4yem
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rocyaapctso’®®. Cam no cebe yenosek ecTb HUKTO. OH BbIHYXAEH COCTaBAATL
coobuiectBa ¢ cebe NogobHbIMU. ITUX COOBLLECTB CYLLECTBYET OrpoMHoe
MHOKecTBO. Taknm 06LEeCTBOM yiKe ABaseTcs cembs. Kaxkpoe mn3 obuwects
OOCTUraeT CBOMX COOCTBEHHbIX uenei. Kaxpgas w3 3TUX rpynn umeet
KenaHun 6onble, Yem cnocobHocTen, NMOTOMY Hy)KOAETCA B CUbHENLUINX
rpynnax nomoum. OO6WecTBO coxpaHaeTca Onarogapa pasHoobpasuio
YC/IOBUI M foroBopeHHocTel. bharogapa um, Kaxaas rpynna coxpaHsieT cyTb
CBOEM BNACTU, 33 UCK/IOYEHME TOW, KOTOPYIO NepeaaeT Toi rpynne, Kotopas
CNocobHa peLlwnTb HepaspeLwmnmble AAA AaHHOM rpynnbl BONPOCbl. Anbdycuii
CTaBWUT BOMPOC: KaK CcAenatb Tak, 4Tobbl Ha KaXKgoM YpOBHE BAacTb
OoCTaBasiaCb OrpaHMYEHHOW, B TO Bpemsa Kak ntobas BnacTb CTpemuTca K
pa3pactaHunio? OTBeTbl Ha 3TOT BONPOC 6bln cHOPMYNNPOBAHbI B SHLIMKANKE
nanol flbBa IX Rerum nowarum,"’ koTopas Onpesenser cyTb NPUHLMNA
cybecmanapHoctn. CornacHo 3HUMKAMKE, rocyAapeTBO AO0NKHO AeNCTBOBATb
ONCKPETHO, B 3aBUCMMOCTM OT MecTa U BpeMeHu. MpuHumn cybcuamapHocTu
COCTaBASAET 3/1aCTMYHYIO 6a3y ANs NOJAUTUKM, He OCHOBAHHOM Ha Tpaauumu, U
NMoTOMY MOJIHOCTbIO NOAYMHEHHOKN 3TUKE M Bonpocam cobnaeHns ceoboabl
B MapafoKce — AOCTOMHCTBO 3aBWUCUT OT, obecneyeHns He3onacHoctTn wu
cBoboabl, UTO Ha NepBblii B3FIAANIPOTUBOPEUUT oaHO apyromy. C XIX Beka
naes cybcnamapHoCTM B MUpe PacnpocTpaHseTeayepes ABa HanpaBaeHus —
nmMbepanusm 1 XpUCTUaHCKMIA KOPROPaLN3M;B HaCTOALLEe BPEMS COCTaBAAA
HEOTbeMNEMbINAPUHLMMN KOHCTUTYUMOHHOTO Npasa.

B BocTouyHoli EBpome 3TOT MPUHLMN HE ABAAETCA KOHCTUTYLMOHHbIM, OH He
CTPYKTYPUPYET. KOHCTUTYLIMOHHBIE, OTHOWEHUSA, HE ONpeaenseT cogepraHune
M  HaApPaB/NeHHOCTb aKaAeMWYeCKOW, MbICIM, HO 3Ta uAeAa MOXKeT
CNoCcoBCTBOBaTL  PAa3BUTMIO. ZCNOXKHOrO obuwectBa M MCNO/Mb30BaHWE
noTeHumMana.ceoboabl N OFpaHUYEHNA BNACTU.

* %k ¥

OuyeBMAHO, YTO NPUHLMN Cy6CUANAPHOCTM MOXKET ObITb PEaIM30BaH TOJIbKO B
Takom  0OLLecTBe, KOTOpPOe COCTOUT M3  YJEHOB,  PA3AENAoLLMX
BbILIEYNOMAHYTbIE MUPOBO33PEHYECKME OCHOBAHUA. TaKMM U/ieHaMKU MOTyT
6bITb TONIbKO cBOBOAHbIE rpaxgaHe. Ons BoctouyHon EBponbl peanvsaums
npuHUMNa cybcuanapHOCTM O3Ha4YaeT B MEpPBYD oyepedb MpeBpalleHue
obLecTBa, CKNaAbIBAOLWLErOCA U3 KAMEHTOB, B rpaskaaHcKoe obuiectso. Mol
MOXKem 06paTUTbCA K MOJIbCKOMY OMbITY KOHCTUTYLIMOHHbIX pedopm nocne
nageHus KOMMYHUCTUYECKOW cucTembl. B 3Tux pedopmax BecbMa CUIbHO

1% Johannes Althusius. Politica 2010

RERUM NOVARUM. ENCYCLICAL OF POPE LEO XIll ON CAPITAL AND LABOR //
http://w2.vatican.va/content/leo-xiii/en/encyclicals/documents/hf_I-
xiii_enc_15051891_rerum-novarum.html
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3By4ana WAea  BEpPXOBEHCTBA JIOKA/NIbHOW BAACTU Haj, UEHTPasbHON U
AeueHTpanusauma nybanyHoi enactu. Tak BO3HMKAA M 6blia obocHoBaHa
naea TeppUTOPUANIBHOIO CaMOYNpaBfAeHMA, Tak Bblnn onpasaaHbl M naen
pervMoHanMsaumm rocyaapcrtea, M BBeAeHWe MpuHUMMa cybcuanapHoCTH,
KOTOpPbIA TpebyeT Hannune feecnocobHbIX MHCTUTYTOB. Ho Ans nposeaeHus
Takoro poga pedopm CyLLecTByeT OAHO Ba*KHOE OrpaHWYeHue: XOoTA camu
pedopmbl NPOBOAATCA B pacyeTe Ha CBODOOAHYIO /IMYHOCTb, HO Camy 3Ty
cB060O4Y OHWM NOJAPUTL HE MOTYT, HE MOryT ee HaBfA3aTb. CBob6oaa moxeT
6bITb 4OCTUIHYTA TO/IbKO CaMOM IMYHOCTbIO, CBOBOAA ABNAETCA pe3ynbTaTomM
OBNAAEHMUA et0 IMYHOCTLIO. MPaBo M BAACTb MOTYT NIMLLb CO34aBaTb YC/10BMS,
3aTpygHaowme nan obneryatouime npouecc orageHna ceoboaom.

KoHctutyumna Monbwu 1997 r. HasbiBaeT TPU TeHepasibHbIX MNpPMHLMNA
YCTPOWMCTBA  rocyZdapctBa W NPoBOAMMON » pedopmbl  nybAMYHOWM
aAMUHUCTPALUK, KoTopble U ABaatoTCcA PyHAAMEHTOM, CO34aBaeMOro CTPOS.
3T0  NPUHUMN  JdeueHTpanusauud — nNyo/anyHOM  BAactTy,  NpUHLMN
cybecuamapHocT  (pomocniczoéci)™ M npUHLMN  YHUTAPHOro ycTpoiicTea
rocygapcrtsa. MNosblia ycnewHo peasansosana 3T NpUHUMNbI B 6praHM3aumm
CBOEro MOJIMTUYECKOro, 3KOHOMMYECKOTO W COLMANbHOIO YCTPOWCTBA.
KoHcTuTyumn YkpauHbl, benapyen, Poecun o ApuHUMnax cybcuanapHocTy,
AeLeHTpann3aunm useeaniapmnsma He ynomuHaoT. MMeHHO 3T npuHUmMnbI
o6pa3yloT paspblB MeXAy coaeprkaHvem . pedopm B LleHTpanbHo-
EBponeiickux rocyaapcTBax M MOCTCOBETCKUX rocyaapcteax BocToyHow
Esponbl.

370 “03HayaeT, YTO, NAAHOMEPHOM MOJMTUKM MO  COOTHECEHWIO
YHMBEPCANBHOM  rOCYAAPCTBEHHON  HOPUCOMKUMM  C  HOPUCAUKLUAMM
Kopnopauuit ‘HerocyaapcTBeHHOW npupoabl (Hanpumep, opraHoOB MECTHOro
caMoynpaB/eHuA, MEXAYHapOAHbIX OpraHusauum, rno6anbHbIX
Koprnopauuii, peurnosHbix 06besMHEeHUR, CcembM,  XO3ANCTBYHOLLMX

198 n
Cr. 163 KoHctutyumm TonblWwn raacuT, 410 "opraH TeppuUTOpPMANbHOro

CaMOYyNpaBieHUss  UCMOHAET  Nyb6/AWYHble  MONHOMOYMA, He  OTHECEHHble
KOHCTUTYUMEN WIM 33aKOHOM K BEAEHWI0 OpPraHoB MWHbIX Myb6/MYHbIX BRactei'.
locypapctBo 6epeT Ha cebs TO, UTO HM OAHA APYrasa CTPYKTypa AOCTUYb HE MOMKET.
OCHOBHOWM BOMPOC, BO3HMKalLWMI NpW 3TOM, — 3TO BOMPOC FapMOHM3aLUK,
noTpebHOCTb B BO3MOKHOCTU CaMOYMpPaB/iEHUA JIMYHOCTM, CEMbMW, FTPYNN FParkaaH,
NIOKaNbHbIX COOBWHOCTEM B CTAaTyMPOBAHMU WX COBCTBEHHbLIX MOJHOMOYMA C
HEOOXOAMMOCTbIO yBeAMYeHUA obuwein Bbirodbl, ANA KOTOPOM UM  CyliecTsyeT
nybnuMyHas BAacTb, [rOCYZAPCTBO M €ro  agMuHUCTpauma. T.0. MpUMHLMN
cybcuamnapHoCTU npeanosaraeT Takoe pasrpaHWyeHMe MOSIHOMOYWIA, COracHO C
KOTOPbIM rOCYAapCTBO BbINOAHAET TO/IbKO T€ MONHOMOYMUA, KOTOPbIE HE MOTYT ObiTb
peanusoBaHbl camumy  0b6bIBaTENAMM MO TEM MAM WMHBIM MPUYMHAM  Ke UX
coobuecTBaMu AN OpraHM3aLmamm
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coobuwects) B BocTouyHoit EBpone He nposoautca. CoOTBETCTBEHHO
OTCYTCTBYIOT M MEXaHW3Mbl MCNONb30BaHMA MOTEHUMaNa JIOKaJAbHOCTEN.
MMeHHO MOTOMY BO BCEX BOCTOYHO-EBPOMNENCKMX rocydapcTBax TaK OCTpO
CTOUT Npobaema HauMOHaNbHON MAEHTUYHOCTU U "HauMoHanbHOW naen", n
Kak 6bl 1 rae 6bl OHW UX He UCKaAW, B UTOre HaxoAAT OHW TOJbKO BAaCTb,
UYUCTYIO B/1aCTb, NPOU3BOAALLYIO HAaCUIME N MepapXUYeckue OTHOLLEHMUA. ITo
TaK)Ke 03HayaeT, YTo MOAUTMYECKan cucTeMa, CyllecTBylowan B BocTouHol
EBpone, MMeHylWanaca AeMOKPaTUYECKOW, He MOoeT 6biTb TaKoBOW MO
cywecty. Motomy pedopmbl, npeanpuHATble 3aecb B 1985-1991 roay
(nepecTpoliika), MOXXHO onpeaenaTb Kak HeydayHble, Tak U He co3gasluve
HOBOM HaZleXXHOW UHCTUTYLLMOHA/IbHOW CTPYKTYPbI, Y4UTbIBAOLLEN NPUHLMMbI
cBoboabl anunoctn™®. B pe3ynbTate, B 90-e roapl BCe NOCTCOBETCKUE CTPaHbI
MMenn Bce Te e nNpobiembl, KOTopble NPUCYTCTBOBaAK B no3aHem CCCP, Ho
ycyrybneHHble nx AEUHCTUTYLMaAN3UPOBaHHbBIM XapaKTepom.
KoHCTUTYUMOHHasA pedopma B 3TUX OCYyOapcTBax, M3HayanbHO Mmena
OrpaHMYeHHbIi pecypc, MOCKO/IbKY NpPoBOANAUCH B
OEUHCTUTYLMOHANM3NPOBaHHOWM Cpene. Focyaaperso MOrN10
nmbepanusnposatb chepy NoJUTUYECKUX. K, IKOHOMUYECKMUX OTHOLEHUIA, HO
He B cuiax 6b110 co3aaTb CaMUX CYObEKTOB TaKUX OTHOLLEHMIA.

Mpouecc moaepHM3aLm BocTouHOM EBponbl, MpoaonKeHHbI B 90-e roabl
XX BeKka, nobyxaanca ABymA 3adadvamu.

1. Heob6XOAUMOETbIO HOBOM MHETUTYLIMOH@AN3aLMU FOCYAapCTBa.

2. CooTHeceHWemM FQCYAaPCTBEHHON HOPUCAMKLMU C OPUCOMKLMEN WHbIX
COUMANbHBIX MHCTUTYTOB €TPaH BocTouHOM EBpONbI, KOTOpPble MOrM Hbl CTaTb
AKTUBHbIMM YYaCTHUKAMM MyHANUYHbBIX OTHOLLEHWI HApALZY C rocyAapCTBOM.

Ecnun nepBsbiii NPOLEECYCUNEHMA TOCYAaPCTBEHHbIX MHCTUTYTOB MOT U MOXET
NPOXoAuTb ABTOHOMHO, TO NPOLLECC CTAHOBJEHMSA HErocyAapCTBEHHbIX
MHCTUTYTOB B BocTouHOM EBpone Haxogaatca B MNPAMOMA 3aBUMCMMOCTU OT
HanpaB/IEHHOCTU W COAEepPKaHUA NepBOro nNpouecca. ITO CBA3aHO B MEpPBYHO
oyepenb C COCTOAHMEM MOCTCOBETCKOIO COUMYMA, €ro WHCTUTYTOB,
XapaKTepusyowmxca cnabocTblo U amopdHOCTbIO.

B TaKoM cuTyaLmm oT rocygapctea TpeboBanoch n Tpebyetca MHOro 6onblue,
yem BbINOJHEHWE O0ObIYHbIX GYHKUMA. TocypapctBo B nepuos pedopm
AOMKHO  6bl10  cobnlogaTb  nNpaBuna  MNOBeAeHMs,  NPUHATble B

%9 peyp naer o 6oiBwMx pecnybamkax CCCP. B Monbwe, BeHrpuu, Yexuu, rae

YOAN0Cb COXPAHWUTb TOCYAAPCTBEHHYIO MHCTUTYLMOHA/IbHYIO CTPYKTYpPY, pedopmbl
HOCMAW HanpaBAEHHbIN XapaKTep 1 NPUBEaU K o4eBUAHbIM ycnexam pedopm. // Cm.
datees B.C. PerroHanbHas NOAUTMKA: TeOPUA U NpaKTUKa. — MH., 2004. — C/ 25-27.
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NAOPANUCTUUECKMX OBLLECTBAX, MPU OTCYTCTBUM CaMOro MAOPANUCTUYECKOTO
obLecTsa. MocTToTanuTapHoe rocyapcTso LOMIKHO 6bino
TPaHChOPMMPOBATLCA B HALMOHANBHOE rOCYAapcTBo B oTcyTcTeue Haumn’®.
Takaa CUTyaumMa CTaBWT  MPOLLECCa MOAEPHU3ALMM B WCKIIOUUTENBHYIO
3aBUCMMOCTb OT /IMAEPa rocyAapcTBa. OH MOXKET yuMTbiBaTb MOTPeBHOCTY
peleHns 3afady Mo COrNAacoBaHUIO T[OCYAAPCTBEHHON HOPUCOMKLMN  C
OPUCOMKLMAMM UHBIX MHCTUTYTOB, HO MOKET U UrHOPUPOBaTb MX. BmecTe ¢
Tem, nepep, NobbiM AMAepom B BocTouHoit EBpone crosna 3agaya no
KOHCOMMAALMMN U UHCTUTYLMAAMN3aLMM HOBbLIX FOCYAapCTB B CUAY TOTaJbHOW
HEPa3BUTOCTU UX UHCTUTYTOB. [EMHCTUTYLUMaNM3aLumMa CcHayana npusena B
COCTOfIHME Xaoca BCe MOCTCOBETCKOe MPOCTPaHCTBO, a 3aTem noTpe6osana
NPUHATUA  pauKaibHbIX Mep MO ero  KeHcoaugaumun. [puHUmMn
cy6CUAMAPHOCTM BKYME C MPUHLMMIOM AeLeHTpaNn3aLmm no3sonseT 40CTUYb
WHCTUTYLLMOHANbHOTO pa3Hoo6pasua, COXpaHAs 06LwecTso B
KOHCONMAMPOBAHHOM COCTOAHWUM, OCHOBAHHOM Ha OPraHUYECKOM, @ He Ha
MeXaHWYeCKOM eJMHCTBE, - HO JFOMBKO TeopeTWdeCku. Kak npaswso,
pecypcos ana GopMUPOBaHUA AeLLEHTPASN30BaHHOM NONAUTIUKM, Y NOAOBHbIX
0obLecTB He XBaTaerT.

* ok

MpuHLUMN connAapHoOCTM ‘AenoNHAETPNHLMI cybcnuanapHocTn, coobuian
eMy KOHKpeTHoe ‘codepaHue W ‘mpoueaypy npumeHeHua. [MpuHLMN
CO/IMAAPHOCTURRO3BONAET ~ObBecneunTb AEeNCTBUTE/IbHOE U CnpaBesn/ivBoe
y4acie B nyb6snyHei chepe M SKOHOMMKE, BUAETb HE TONbKO KPYMHble
Cy6BEKThI HO U Masiblerpynnbij KOTOPble OKA3biBaOTCA BECbMA 3HAYMMbIMM
anemeHTamMUyHOBOM cucTembl. ObwectBa BoctoyHol EBponbl cToAT nepeg
aKTyasibHOW  npobnemon  GopmMpoBaHMA  COLMANBHOFO  MOPAAK],
PacCyMTaHHOrO HENZTOABKO Ha WHAMBUAYANM3ALMIO UM UHAUBUAYANbHYHO
cBobosy, HO M Ha ‘pelleHVMe BOMPOCa CMPaBeA/MBOCTU, MPABOMOPALKA.
Takum o6pasom, B LLesiom cBob60Aa YENOBEYECKOrO COLMaANbHOrO AENCTBMS,
POKAAloLLAsA HEPABEHCTBO W Yrpo3y CTabUbHOCTM, HAaXOAMUT paspelleHue B

BbllUE€Ha3BaHHbIX I'I|:)l/IHLI,l/II'IE:]X.201

200
3T0 06CTOATENBLCTBO B/IEYET, B YaCTHOCTY, 3THU3aUMIO NOCTCOBETCKUX roCyaapcTe

M Npobaembl OTHOLIEHUI T.H. TUTY/IbHbIX 3THOCOB C 3THUMYECKUMWU MEHbLUMHCTBAMMU
BHYTpM rocyaapcrea. // Cm.: AnbTepmarr, Y. 3THoHauuoHanusm 8 Espone / MNepesop,
¢ Hemeugoro C. B. basapHoBoW - M.: PocCUICKMIA rocyaapCTBEHHbIM r'yMaHUTapHbIN
yHmsepcuTtet, 2000

21 pavid A. Hollinger, a Fellow of the American Academy since 1997, is Preston
Hotchkis Professor of American History at the University of California, Berkeley. He is
the editor of a volume recently published under the auspices of the Academy, "The
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ConmpapHoctb’” — npepactaBnseT coboil onbiT Cy6beKTa, NOXKenasliero
NpuUcoeauMHEeHNa K COUManbHOM 0b6lHOCTM. HeKoTopble morau  6bl
npeano4Yectb roBopuTb 0 "coobuiecTse", HO MCMNO/IL30BAHUE 3TOrO MOHATUA
NPMBHOCUT MHOECTBO HEeACHOCTElW, U 3aTeMHseT 6onee, yem pPasbACHAET.
CoobuiectBo, Hapos, O6WHOCTL — C/0Ba, C/MILKOM  HanoJIHEHHbIE
cybCcTaHUMaNbHbIM 3HAYeHWEM, 3TW CNOBA MLLYT pPeasibHOro CyObeKTa,
KOTOPbIA OHWU Morn Bbl 0603HaUnTL. Ho cioBo "conmaapHocTb" yKasbiBaeT
60/1ee Ha NPOLECC, MHTEHLUMIO, HEXEeNM Ha camoro cybbekTa. M ecim cnoso
"Hapoa" 4YacTo M ucnonb3yetca AnA Knaccudbukauum nogeit, o6o3HaveHun
rpynnbl, B COOTBETCTBMM C OAHOM WAM  OBYMSA 0ocobeHHOoCTAMM,
pasaensembiMn ee YaeHamu, To "coNMAAPHOCTL" YKasblBaeT Ha OTHOLIEHMA
MexXay cybbeKkTamu coumanbHoro npouecca. CnegoBaTenbHO, Mbl TOBOPUM O

“coobuwectee  gomosnagenbues”,  "coobwgecrse rees”, "HayyHOMm
coobulecTse", "HaumoHanbHOM coobulecTse", "coobuiectse
npegnpuHumatenen”, "coobuiectse 6oNeNbMKOB™, M TaK panee, — MU

npusHaem, 4To coobLLecTBo — 3TO QAPeAeneHHan rpyffa MHTepeca, He YTo
MHOE, KaK obWHOCTb J/lloAei, KOTepble pasdenaloT honpeaeneHHyo
0CO6EHHOCTb, MPaKTUKY, WAM MeCTO KuTesbeTBa.  COMMAAPHOCTb 3Ke
YKa3blBaeT Ha TO, YTO onpedeneHHble Cy6beKTbl PacnonoXeHbl AeNCTBOBaTb
BMecTe.

Ewe ogHUM TepMUHOM, BANSKMM MO 3HAYEHUIO, K CONMMAAPHOCTU, ABAAETCA
"MoeHTMYHOCTL' = KOoTopan 0061a4a€eT CyLL,EeCTBEHHbIM HEAOCTAaTKOM — OYeHb
GONMbLION  CTeNeHbI . HEKOHKPETHOCTU, U cybbekTMBHOCTU.?”®  TepmuH
"MAEHTMYHOCTL' W, NOABEPKEH CUALHOWM WHONALUMKU. MOXKHO  TaKxKe
YTBEPHKAATb, YTO MAEHTUYHOCTb KOFO 6bl TO HM 6bino 6asmpyeTcs Ha
CUMBOJ/IMYECKOM CUCTEME, COAUAAPHOCTb — Ha HOPMATMBHOW CUCTEME.
"ConnpapHoctb" nyylie| Bcero CAYXWUT Ham, €CliM Mbl UCNOAb3yem 3TOT

Humanities and the Dynamics of Inclusion since World War II" (2006). His "Post-
ethnic America: Beyond Multiculturalism" was just republished in an expanded Tenth
Anniversary Edition (2006). He is also the coeditor of "Reappraising Oppenheimer"
(with Cathryn Carson, 2005). Hollinger David A. From Identity to Solidarity. /
Daedalus. Volume: 135. Issue: 4. 2006. American Academy of Arts and Sciences 2006
2% Okcdopackuit cnoBapb AHIIMIACKOTO S3blKa OTHOCWT MnepBoe ynoTpebaeHue
NMOHATUA CONMAAPHOCTM B cepeanHe [1eBATHALLATOrO BeKa, O4HAKO MO OTHOLEHUIO K
coobLecTBy 3TOT TEPMUH MpUMeHAAcA ¢ YeTbipHaguatoro Beka. ObpalweHue K
CONMAAPHOCTM KAK WHCTPYMEHTY CcOUManbHOW Teopun 6OblIO  3a/10)KeHo 3.
Jtopkrerimom. Camo cnoBo B nociefHee BpPems OTHOCUTCA K Haubonee 4acTto
BCTPEYaembiM B couManbHOM Teopum TepmmHam. Cm. Richard Rorty Contingency,
Irony, and Solidarity (New York: Cambridge University Press, 1988).

2% cm. Nadia Tazi, ed., Keywords: Identity (New York: The Other Press, 2004). The
classic study of the history of this idea in the United States down to about 1980 is
Philip Gleason, "ldentifying Identity: A Semantic History," Journal of American History
LXIX (1983): 910-931. . MnHEHKoB.
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TEPMUH, YTOBbI 0603HAUUTL oNpeaeneHHoe CocTosHMe coumanbHoro, 6onee
NepCcoHaNU3NPOBAHHOrO, Yem 3TO MOXHO 0603HaYNTb TepMUHOM
"coobuwectBo" wam "maeHtnyHoctb". ConuaapHocTb Bae4vyeT 3a cobow
6oNblUyld  CTeneHb  CO3HATE/NIbHOrO  NepcoHasNbHOro  06M3aTeNbCTBa,
OOCTUTHYTOrO TONbKO, KOTAa CyLWecTByeT HamepeHHoe ABUMEHME K y4acTuio,
K MpucoeaMHeHuIo, npegnonaralowee CybbeKTHOCTb, CO3HaTesbHoe
noATBepAeHNe CBOe BOBAEYEHHOCTM U cobatogeHne nNpaBua BKAKYEHNA U
y4yactma. OnbIT conmaapHocT 6onee aKTMBEH, Yem MPOCTOe Y/IeHCTBO B
coobuiecTse.

TepmuH "conmpapHocTtb" B BoctoyHoM EBpone accoummpyetca C NOAbCKUM
npodco3om, HO  MOAbBCKMA Npodcoo3 Haseanaca TaK, MNOTOMY 4TO
CyLLEeCTBOBaNA NPSAMas CBA3b MeXAY 3TUM HaMMEHOBaHMEM U XPUCTUAHCKUM
COLMAJIbHbIM YYEHUEM, ANNTEIbHON TPaaAULUEN BbipaboTaBLLen cam TEPMUH
“conmpapHocTb”, MMelowen KOpHM B eCTECTBEHHOM,NpaBe N NnbepanbHOM
yyeHun. ConnpgapHoCcTb — 3TO Npu3bIB CyObeKTHOro yyactva. K npumepy,
demMnHM3M MOoXKeT bbiTb GOPMOIN COAUAAPHOCTU, @ BOT KEHETBEHHOCTb — HET,
MyJansm MOMKeT OblTb CONUAAPHOCTBIO, @  BOT MYAENCKNE NPOACTBEHHbIE
CBA3M — CO/IMAAPHOCTbIO HE ABAAIOTCA. TAKMKE HAUMOHANbHOE ABMMKEHWE
MoXKeT bblTb GoOpMOI CONNOAPHOCTM, a NPOCTO, GaKT MPUHALNEKHOCTU K
onpeaeneHHon HaUuMOHaIbHOCTU = HeT.

Mpobnema CONUBAPHOCTA BO3HMKAETTaknum 06pasom, BCAKWI pas, Koraa
oM NposBAAOT CNECOOHOCTb K aKTUBHOMY BOMPOLWaHUIO — "KTO mbI?", U
"KaKkoBOMOE ToTHOWEHNE K "Mbi'2 ITO “Mbl" noaBepraeTca COMHEHWUIO B
camoM npouecce. BonpowaHua, OHomMnepectaeT 6ObiTb 6e3yc/IOBHbIM MU
OOBNEOWUM, OHO He BO3HWKAET Kak 6e3anbTepHaTMBHAA peanbHOCTb, HO
NpMobpeTaeTMHOXKECTBO KOHTEKCTOB U AMana3oHOB OLEHKU. TaK BO3HMKaeT
COBCEM MHAA CUTyaLMs, MO CPaBHEHUIO K "Be3yyacTHOMY yyacTuo" — Tex, K
npumepy, KOTOPbIMyBHYLINAN, KEM OHM ABAIOTCA, U KOTOPble HUMKOTAa He
UMeSIn He BO3MOXKHOCTM, HWM OCHOBaHMWI 3a4yMblBaTbCcA 06 3TOM BblGOpE, HU
OCYLLECTBNATb €ro, HU ero NoATBEP}KAaTb B CEPUM NpaKTUK. ConnaapHoOCTb
OTBEPraeT CUCTEMY HEOCMOPUMOro MpeanucbiBaHUA WUAEHTUYHOCTU. WU
NoTOMY COAMAAPHOCTb /IEXUT B OCHOBAHMM YCTPOMCTBa 06LLECTBa,
NPU3HaIOWEro NPUHLMA cBOBOALI U NPUHLMN nepcoHanusma. > Motomy,
€C/IM 3THUYHOCTb BO3HMKAET KaK WHAMBUAYa/IbHOE MepeskuBaHWe, U He
CBA3aHa HMKAKMMK OrpaHUYEHUs MM, TO CONMOAPHOCTb HeceT ¢ cobol
HOPMWPOBaHNE, GOPMUPYET HOPMATUBHbIE CUCTEMbI, MOTOMY YTO O3Ha4aeT
AelcTBuTeIbHOE COTpyAHUYecTBo. COMMAAPHOCTL KAageT onpenesieHHble
rPaHMLLbl 3THO-HALMOHA/ILHOMY BOODPAXKEHMIO, OHA HEe MOMKeT npuobpeTaTb

2% Brubaker R. Ethnicity Without Groups, Cambridge: Harvard University Press, 2004,

p. 283
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cny4dailHble W daHTacTUYeckue ¢GopmMbl, KOTOpble NErko BO3HWUKAT B
npoL,ecce CTaHOBNAEHUA TOM MU UHOM UAEHTUYHOCTU.

MpUHLMN cONMAApPHOCTN aKTyaneH ana BoctouyHon EBponbl, NOCKONLKY B ee
OnNbITe OCBOEHMA KanuTa/iM3Ma, OHa NPOAOJIKAET TPeHA, 3aK/ouatowmincs B
OrPOMHbIX COLMaNbHbIX TPaHcPOpPMaLMAX CBA3AHHbLIX C MepemMelLeHUsMU
nogen, Kak B reorpaduyeckom, Tak M B COLMANbHOM U3MEPEHMUAX. ITu
OBVXKEHUA YIPOXKAIOT JIOKA/IbHOCTAM M Kpyram CO/IMAAPHOCTU, KOTopble He
ycneBaloT 0dOpPMUTbCA CTO/Ib e O6bICTpo, KaK ObiCTpo npoucxoanat
nepemelleHua. [BuxKeHWe co3gaeT Aauacnopbl M co3gaeT obuwectsa
OAMHOYEK, KMBYLLMX K OFPOMHbIX rOpoAax, B KOTOPbIX YTpayMBaeTca
ollylleHME coumanbHOM cpeabl. Tak B OOLLECTBE BO3HWKAIOT HOBblE U
CYLLECTBEHHble rpaHuUbl, 0b6pasylowme perneHanbHbie WKW JIOKaNbHblE
ToXectBa. [lpobnema pa3Hoobpasua U LTOCYAaPCTBEHHOMW MOJINTUKM,
HanpaB/ieHHOW Ha obecneyeHWe HaUMOHANBHOrO MMpa — oAHa M3 CaMbIX
*KU3HEHHbIX 3a4a4 ansa BoctouHol Epombl. B CpeaHein Asnm n BocTouHoM
EBpone, Ha bankaHax, B AbprKe Mbl'MOXKeM HabloaaTb CTOJKHOBEHME Uaen
CONNAAPHOCTU C UAEEN LENOCTHOM HaWWM, YTO RPUBOAUT ‘KiCOUMaNbHOMY
KOH)AMKTY. Yale Bcero 3ToT KOHPAMKT NPOUCXOANUT Ha NHUM OTCTauBaHUA
HEeKOW MoZenn JIMYHOCTU W), obluecTBa, MNPOTMBOCTOALWMM COBETCKOW
WAEHTUYHOCTU HedasBHero npoluioro. B EBpone MpoMcxoamuT 3KCNepUMEHT
no peanusauuud NPUHLMNA COAWAAPHOCTU), B ~ 3TOM  3IKCNEPUMEHTE
HALMOHA/bHbIE NAEHTUYHOCTU KOHKYpUPYHOT C JIOKaNbHbIMM
NMAEHTUYHOCTAMU N YHUBepCaauen "esponeey”. MNMpobnrema conmaapHocTn —
310 Npobaema ydactTna U 0bLLEeHNA =0HMU He MOKeT OblTb OrpaHUYeHa o4HOM
KaKoM-TO o6s1acTbio, \BE34E, \[4e BO3HMKaeT npobsiema y4acTus — MOMKET
peanu3oBbIBaTbCA NPUHLMN COANAAPHOCTU. [TOTOMY MOXKHO YTBEpPXKAaTb, UTO
NPUHLMN COAWLAPHOCTU, ABNAETCA O4HMM M3 CaMbIX BAXKHbIX B npouecce
JIoKanusauum mn_0b6pasoBaHMA HaLMOHAbHOrO NPOCTPaHCTBA B BocToyHoM
Espone.

* %k

Mpobnema connaapHocTM u cybcMAMapHOCTM He OTHOCATCA K MPUHLMNAM,
KOTOpble UMEIOT onpeaeneHHble KOPOTKME CPOKU peannsauum 1 npuBogaT K
abcontoTHOMY pesynbTaTy. ITO nNpoueaypasbHble NPUHLMMbI, PacCYUTaHHbIE
Ha HenpecTaHHOe JABMXEHWE W noAadepraHue CcybbeKkTa B COCTOAHUMU
ABUKeHuA. 3HameHuTbi Du Bois B 1903 yTtBep:kgan, uto XX Bek byaer
BEKOM "npobaembl pacoBon guckpummnHaumn." Korga oH ymep B Adpuke B
1963, 4yepHble amepuKaHUbl OblIM BCe ele He MoJ 3alMTON 3aKOHA O
rpaxgaHCKMX npaBax M 3akoHa 06 n3bupatenbHom npase. M XxoTa rpaHuLbl,
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Aenawme noaein no NPUHUMNY LiBETa KOXKU HE CTOJb e OCTPbl CEFOAHA, KaK
OHM OblNN CTONETME Ha3ad, WUAW [axe NATbAECAT NeT Hasagd, npobnembl
ocTatoTcA, n B BoctouHoi EBpone OKasblBAaeTCA, YTO 3TM NIMHUWN pasgeneHus
MOTyT npuobpetaTtb camble pasHble ocHoBaHuA. B CCCP KpenocTtHoe npaso
NpoAoXKaNoCb A0 Hadvana 60-x rogos XX BeKa. PacoBada AUCKpMMMHaUMA
ABNAETCA BCEro /MWb BapuaHTom 6osiee LWMPOKOrO ABNEHUA, KOTOpoe
MMEHYETCA WCKAOYEHWEM W He-yyacTvem. [pobnema conmaapHocTu
Hen3beXHO pPacnonoXKeHa B npeaenax OAHOMO WAW  Apyroro Habopa
WUCTOPUYECKUX OFPaHUYEHUI, BKAOYAA crnocob, nocpencTBOM KOTOPOro
BNACTb pacnpefeneHa M JOMNyckaeT CyOBbeKTOB K yyacTuio B nyb6auMyHOM

coepe.

ConvpaapHOCTb NOTOMY — 3TO Bcerga "npobnema’4 a He NpocTo onucaTesibHoe
noHatMe. OHa He 0603HaA4YaeT HW OAUH HEMOABUXKHbIN OOBEKT, HANPOTMB
0603HavaeT cdepy HANPANKEHHOCTU MeRAY NOTPEOHOCTAMM B 1yHOKOM
YyBCTBE  COLMA/NbHOM  NpPUHAgNEXHOCTM, 6AM30CTM  NpeaoCcTaBaAeHUn
BO3MOHOCTU U NpoaBUKeHUA 3PPEKTUBHOroO obmeHa, U IINPOKOM Coto3e,
NpegoCTaBAAIOWMM  BO3MOMKHOCTM  B3aMMHas H3awmTta Uy obnerdyeHue
6o/blero AuManasoHa cOUManbHOro UM Ky/AbTypHOro oOmnbiTa. JTa
HaNpPAXXEeHHOCTb MeXay WMMNYAbCOM,ANA MHAUBMAYyaNM3auMmn (B KOTOpOM
napagoKcanbHO O6HapYKMBAIOTEA COLMA/bHbIE hOCHOBaHWA, 6H0ratcTeo
KY/IbTYPHOrO HacAeAMA U mp.) U MMRAYNLCOM AJis, KOHCOMMAaUMN (B KOTOPOM
BAPYT YONBUTENLHO OTKpbIBaETCA BO3MOXHOCTb paclimpeHmn
WHAMBUAYANbHbIX TFOPM3OHTOB; BO3MOKHOCTb BXOXAEHWUA B 60AbLUOWA
couManBHbIM MUPIM Np.).

ConnpapHoCcTb He MOMKeT Bbitb co3faHa BnacTbto. WM noHumaeTtca au
WMOEHTUYHOCTE KaK MOHOAUTHaA wuan aunddepeHuUMpoBaHHan, ycTohumsas
AW CNyYaliHaA), OHa MMEET OYeHb C/IOXHYH MPUPOAY, KOTOPYH Hesnb3s
WrHOPMPOBATb, M KoTopas pesko oTaensdeT mogenb "pacnpegeneHua’ ot
mogenn "yyactma'.“[lpuHUMN coNnZapHOCTM aABAsieTcA Ana BocTouyHol
EBponbl TOM KOHLEeNuuel, Yepes KOTOPY B Hell BO3MOXKHOW OKa3blBaeTCA
BO3HWKHOBEHME couManbHon mogenn "yyactma'. CerogHA Mbl MOMKEM
Habnopatb B 3TOM 4Yactv EBponbl Takne pedopmaumm HaLMOHANM3M3,
KOTOpble CBA3aHbl C MCMbITAHUEM HAAEXKHOCTUM Pas3INYHbIX MogeNen
HaLMOHa/NbHOW TOXAECTBEHHOCTM — OT MCMNOJIb30BaHWUA TrOCyAapCTBEHHOM
CUNbl A0 OOHApYy)KeHMA HALMOHA/NIbHOIO  €4WMHCTBA, OCHOBAHHOIO Ha
NPUHUMNNANBHOM Pa3HOO6Pa3nKM U OTKase OT CyBCTaHLUMAIbHbIX OCHOBAHWUIA
ANnAa Hero.

Yem bonee NMPU3HAOTCA NCTOPUNYECKU HenpeaoycMmoTpeHHbIe n
Heé3an/J1aHNpoOBaHHbIE obcToaTenbcTBa npouecca d)OpMVIpOBaHWr'I
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WAEHTUYHOCTK, Tem 6osnee 3a4eNCTBYeTCS MPUHUMMN CONMMAAPHOCTU, TEM
CUNbHEEe 3HAYEeHMEe LLEHHOCTU rPaXKAaHCKOro COCTOSIHUA — COCTOAHUSA y4acTus
N cybbeKTHOCTU, TeM DO/IblLe CTEMEHDb YBAXKEHUS K MHANBMUAYA/IbHOM BOJIE B
peleHnn Bonpoca O NPUHAAIEXKHOCTU N y4acTUK. TOIbKO B TaKOM cucTeme
OKa3blBaeTcA BO3MOMKHbIM obecneunTb, MO KpaliHel mepe, OCHOBHble NpaBa
yenoseka U HaarococtoAaHMe AnA YneHOB Aemorpaduyeckm reteporeHHbIX
obuwects. Takas coaMpapHocTb obewaetr 6biTb MNOCPEAHMKOM MeXAy
pa3HoobpasHbiMK couManbHbIMU rpynnamm 7 CTPYKTYpamMm.
MpeactaBnaetca, moaenen peanvsaumMm  NpuUHUMNG  COAMAAPHOCTM  —
MHOeCTBO.

Tak CONNAAPHOCTb onpeaenset HeobxoaMMOoCTb BHYTPEHHel
MHTerpmpoBaHHOCTM obllecTBa, a cybcuamMapHOETb® CTUMYAMPYET pasButue
aBTOHOMHbIX OOLLECTBEHHbIX CWA Tem, MTO CTaBWT TpPaHWULbl B/aCTU
BbILECTOALMX eAMHUL, Haf HUKeCToAWMMIN Wy 3anoseayeT nNepsbim
noaaep»KmMsaTb CaMOCTOATE/IbHOCTb BTOPbIX. VIMEHHO MO3TOMY colMasibHble
CTPYKTYPbl HE OO0/MKHbI AOBNAETb HaZ AMYHOCTbIO U OOLIEECTBOM B KayecTse
"cuctembl", a AOMKHbBI aKTUBHO GOPMUPOBaTLCA Pa3yMHOIN BOAEN YenoBeKa.
Takune CTPYKTYpHble MexaHW3Mbl, Kak MepapXUYyHOCTb, pa3aeneHune Bnacten,
NPO3PaYHOCTb U MOAKOHTPObHOCTE MHCTUTYTOB *,C/TY»KAT UHCTPYMEHTOM ANA
OOCTUXKEHUA ITUYECKUX NYDANYHBIX Leen:

Jlekyua V. Yersepr. Pbibbl, npecmbiKatowmeca U NTULbl

Yacme 4. lNpasneHue npaesa.

McuesHoBeHWE KpenocTHbIX CTeH BOKPYr ropoaos rnoscemectHO B EBpone B
XVIII-XIX BB. CBA3aHO He CTO/IbKO C pPasBUTMEM CTEHOBUTHbLIX opyaui M
apTUANEPUMN, CKONIBKO C yTBEpPXKAEHMEM HOBON GOpMbl NyBANMYHOrO NopsaKa

- State (wraT)*®

, ABMBLUENCA COBEPLUEHHO HOBOWM WCTOPUYECKOM CUCTEMOIA
opraHusaumm nybandHoro nopsaka v nybamyHelx ctatycos. Cnoso «State» He

He nepesogunmo B NMOJIHOM €ro CmbiCne Ha DYCCKMﬁ A3bIK, 3TO HE CMHOHUM

205 o
Mbl 6yaem ynotpebnsaTb c€AOBO «wWwTaT» AnA 0603HayeHuss ocoboit dopmbl

rocyaapcrea, KOTOpPYO OHO NpuobpeTaeT B HoBoe Bpems.
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CN0Ba «rocyAapcTBo». B BOCTOYHOCNABAHCKUX A3blKax 3TMMONOTMYECKU
noHATHe «rocygapcreo» BOCXOANT K «rocygapro», Bnagbike,
noBeneBatoWeMy U Cyasallemy, oHO nogobHo, K npumepy, «kingdom» B
aHrnninckom. Ewe bonee gpeBHee CNOBO — «AepyKaBa», — /MWb yCUAUBAET
3TO CEeMAHTUYeCKoe 3HayeHue. B BOCTOUYHOCNABAHCKMX A3blKax He Oblio
NPMAYMAHO Ha3BaHWA AN1A HOBOrO TUMA rocyAapcTBa, KOTOPOE B POMaHO-
repMaHCKMX A3blKax noayunno obosHauyeHue «state». MoAsneHue State
6b1710 CBA3AHO C NOAUTUYECKMMM M NpaBoBbiMK npoueccamn XVI-XVII BB. B
Espone, 3aKoHuMBWMMMCA Bectdanbckum mupom 1648 r. [utep
CreltHbeprep B KHUre 0 Pa3BUTUMN UAEN FocyaapcTea B XX B. roBopuUT 06 aTom
Tak:

«..XVl cTonetme BHecno ¢yHAameHTanbHoe U3MeHeHue B
MCMoJib30BaHWe TepMuHa “state”. MpuHUMan Bo BHMMaHue, 4YTo bosee
paHHWEe aBTOpPbl Mcnonb3oBanu State B 3HAUMTENbHOM CcTeneHn Ans
ONUCaHUA “NONOXKEHUA WAN COCTOAHWA, B KOTOPOM OKa3blBaeTcA
npasutens” uam xe “obuwefo coctosHusa Hauum®, asTopbl XVI B.
npuganu sTomMy TepMWHy 60Mee coBpemeHHoe « W, abcTpakTHoe
3ByYyaHue... TepmuH 4"State" oOTHOEUAICA K He3aBUCUMOMY WU
oTaenbHomy “annapaTy’ AOMUTUKU WU BbIPabOTKM TAaKTUKWU... OH He
COOTHOCU/ICA HU C OTAE/NbHLIM UHANBMAYYMOM (KOpPOJieM), B KOTOPOM
npaBuUTENbCTBEHHAs B/acTb, HaxoAwna cebe WUCTOYHMK, HU C
COBOKYNHQCTbIO rpakgaH. BmecTe c Temy State He o6pasoBbiBan
ONMo3nUMIO MO OTHOLWIEHMIO K TaKMM TepMUHaMm, Kak pecnyb/vKa,
rpa)gaHckoe COOOWIECTBO, NOUTMYECKoe COoobLWecTBo, CoCTaBnas
BMECTE C HUMMW MOMbITKWU OMUCAHMA COCTOSHWUSA, B OTCYTCTBME KOTOPbIX
HacTynan KoJManc v aHapxua». %

MoHATME KILTaT» BO3HUKaET M3 HEOBXOAMMOCTM O6BACHUTL ANMHAMMUYECKYIO
peanbHOCTb “MY6/IMYHBIX| OTHOLIEHNA Yepe3 CTaTUYECKYH XapaKTepUCTUKY
«MNONOXKEHUA» U EBA3AHO C pa3rpaHUYeHMeM YacTHOro U NybanyYHOro B TOM
coepe, KoTopasa A0 XVI B. cuntanacb nyb6anyHon. MHauve rosops, «lltat»
NPOEKTUPYETCA KaK MEXaHM3M, JIMLIEHHbIN KaKoro-ambo nepcoHanbHOro
Hayana. MoHapxua ocHoBaHa Ha JIMYHOM Hadane, WTaT — npuHUMNManbHO
6e3/MYeH, M 3TO CAYXMT, NO MHEHUIO ero cosgatesnen, O60bWNM
BO3MOXHOCTAM pPaUMOHaNM3UPOBaTb 061acTb MOAUTUKU U NYBAUYHBIX
OTHOLUEHWUA.

BO3HMKHOBEHME NpeacTaBAEHUI O LWTaTe HEKOTOPbIM 0H6pa3om CBA3AHO U C
ecTecTBeHHbIM MpaBom. 3amedyaTeneH cam nouck cnos B XVI B,
obo3HavawWwmMx Ty MoLenb Ny6ANYHbIX OTHOLWEHUN, Heob6Xxo4MMOCTb
KOTOpoi HeobxoaMMoO 6blNO0  [AOCTMYb Ha MNPaKTUKe, a WMEHHO

camoonpeaendaroweroca NONNTUHECKOTO C006I.Ll,eCTBa, rpa*KaaHCKoro

206 Steinberger, P. The Idea of the State. Cambridge, 2004. P. XIlI-XIV
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obuwiectBa, KOTopoe MMesio 6bl rapaHTUM CBOel cBoboabl nepes AULOM
nonutuyeckon Bnactu. Motomy Mutep CTenHbeprep yTBEPXKAAET, 4TO
NOHATUE «LWTAT» NPeACTaBAAET OTHIAb He reorpadumyeckm obo3HayeHHoe
MECTO, He CTpaHy M He cooblwecTBo ntoaen, ob6begMHEHHbIX MPOLUbIM,
HacToAWMM W ByaylwnMm, AaxKe eciv OHO W pacrosiaraeT onpeaenieHHoM
BOEHHOM M TEeXHWYECKOM CUON U onpeaeneHHbIMU  COLUMabHbIMU
B3aumogencrenamu. LLUTaT sBnsetca KaTeropueirt ymonocturaemoro mupa,
CTPYKTYPOM CMpaBea/IMBOCTM, MO3BOJIAIOWEN MOHATb, YTO B Ny6AMYHOM
chepe aABnAeTCA NpaBAoOl, a UYTO — HET, YTO ABAAETCA HagaexKawum u
AONYCTUMbIM, @ YTO — HE Haa/eXKalmMm U He AO0MNYCTUMbIM. ITO NO3BOASAET
Ha3BaTb CamMoO TOCYJapCTBO WAeen WAN LUenon KOMMNosuuuen uaew,
BCECTOPOHHUM WHTENIEKTYalbHbIM MUPOM, COBEPLUEHHBIM MEXaHU3MOM.
State ABNAETCA BO3MOMKHOCTbIO NOCTPOUTbL COLMAABLHbIM MOPALOK Ha OCHOBE
OTKPbITbIX OTHOWEHUM W NpuUcBanBaeMbix{ CYOBEKTAM TaKMX OTHOLUEHUM
CTaTyCOB, a TaK)Ke a/IroPUTMOB, 3a4aBaeMbix cTaTycamu. Fepbept CaitmoH 06
3TOM MULIET TakK:

EC/M Mbl NPU3HAEM LLEeHHOCTM OBBEKTVBHBIMM 1 AaHHBIMK U3BHE, €C/U
Mbl NOCTY/IMPYeM O6BHEKTUBHOCTL OMUEAHMA MMUPa TaKMM, KaKoB OH Ha
CaMOM fiefle, U ecnn Mbl CUUTaeM, UTONMHAMBUA, MPUHUMAIOLLMIA
pelleHunn, pacnonaraeT HEOFPaHMYEHHOM CNOCOBHOCTLIO NPOU3BOAUTL
BbluMcieHns W pacieTbl, TO M3 STOTO MOGAEAYET fBa OYEHb BaXKHbIX
BbIBOAA. BO-MEpBbIX, HaM HE HYKHO NPOBOAUTL PasAnuMe MeXay
peanbHbiM MUPOM /M -ef0 BOCAPUATUEM CO CTOPOHbI MHAMBMAA,
NPUHUMAIOWEro pellieHnA. MHANBMA, BOCMPUHUMAET MUP TaKWUM,
KakKMM OH [JeiCTBUTeNbHO ABNAETCA. BO-BTOPbIX, Mbl MOXEM
npefgckasatb BbIBOP, KOTOPbI 6ydeT caenaH  PaLyMOHaNbHbIM
WHANBUAOM, UCXOAA UCKNIOUMTENIBHO M3 HALUMX 3HAHW O peasbHOM
MUpe, 1 HaM He 06A3aTe/IbHO 3HaTb, KaK MHAMBUA BOCIPUHUMAET MUP
U KaK BblpabaTbigaer pewwexue. *’

Ha mecTo npekHei MONUTMKM, OCHOBaHHOM Ha TaliHe (arcana) W JNYHBbIX
OTHOLLEHMAX MEXAY MOHapPXOM W NOAAAHHbIMU, MPUXOANUT HOBbIA MOPAAOK,
OCHOBaHHbIN Ha 6E3/IMYHbIX OTHOLLEHUAX MeXAy cTaTycamn. M eciv ndHble
OTHOLWIEHMA HOCAT MPPAUMOHANbHbLIA XapaKTep WAM, MO KpalHelh Mmepe,
OOMYCKaldT MOMEHT  WPPALMOHAZbHOCTM, TO OTHOLIEHMA B  luTaTe
pauunoHaibHbl N0 CBOEW NPUPOAE, UCUMCAAEMbI, @ MOTOMY MIaHUPYeMbl U
ynpasasembl. OT NPeXHWX KOPONEBCTB OCTa/IMCb NULb TaKMe PYAMMEHTbI,
KakK npucara, WM  MHCTUTYT MOMWIOBAHUA. TaKKe C NpexXHUMU
KOPONEBCTBaMM HAC CBA3bIBAET 3HAYEHUE MAepa U TO IMYHOE OTHOLLEHWE,

%7 Herbert A. Simon. An Empirically Based Microeconomics. Cambridge University

Press. 1997. C. 36.
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KOTOpOE yCTaHaB/IMBAETCA MeXAay Bbl60prIMM nMuamm n nx M36MpaTe!’IﬂMVI.
MHorga Takme AM4YHble OTHOLWeHMA d)OpMVIpyI-OT NONNTUYHECKNE pPEXKNMDI,
OCHOBaHHblIE Ha BOXAN3ME.

Ona noHWMaHus cneundukM HOBOFO TEPMMHA, [AOCTAaTOYHO CPABHUTH
aHrnnickoe state n pycckoe “rocygapcteo”. Cnoso state nmeet okono 20
3HaAYeHM B aHrIMUCKOoM na3bike. “1. W3snaratb. 2. KoHcTatMpoBatb. 3.
BbickasbiBaTb. 4. YBA3bIBaTb. 5. 3aaBnaTb. 6. Popmynunposatb. 7. Coobwats.
8. MNonoxeHune. 9. CoctoaHue. 10. Crpoenue. 11. UWraT. 12. To4HO
onpegensatb. 13. YtBepKaaTtb. 14. ObuwectBeHHoe nonoxeHune. 15.
CTpyKTypa. 16. YcTtaHaBauBaTtb.” ITOT psAg, BblpasuUTENIbHO OTTEHSET CMbIC/
aQHIIMMCKOM  roCyAapcTBEHHOCTU. BarKHO npouCxoXxaeHue TepMuHA OT
NATUHCKOTO  KOPHA, OT MOCTOAHCTBA, OT4 KOCMMYECKOro MOCTOAHCTBA
QHTUYHOCTM, OT NaHTEeM3ma, CTPOMHOCTU ~BCENeHHOW. State AOMKHO
HeobxoaMmo 06n1agaTb CBOMCTBAMM HEU3MEHHOCTU, NIOPAAKA, CTPYKTYPbI,
Mepapxmyeckoro ycTpoincTea. Pyc€KOe rocynapcTBo “OTparkaeT B cebe
apesHee “cya”. U B 3TOM OHO 6/IM3KO MHOM, HENENWN aHTUYHAaA Tpaguuuuy,
rnaBHbIM 06pPa3sOM, BM3AHTMIMCKOM M UyZEACKoM Tpaauumsam. Mpusegem
OAHY BbIKNAAKY, KOTOpaA OYeHb. pesbedHO OTparKkaeT 3Ty XapaKTepPHOCTb
TUNONOMMM BOCNPUATUA rocyaapersa. Anaa 3Tore Ham Heobxoamumo byapet
obpatutbca K ucTOpuUn peBHErO, M3pamas,, KoTopasa ecTb MO CBOoemy
CMbIC/IOBOMY 3HAYEHWIO MMEHHO PYyCCKaa MCTOpPUA: HacToONbKO ee mmubonorns
ABNAETCA 3HAYMMOM) M /BHAUYMTENIbHOM 415 CPeAHEeBEKOBOM PycCKoM
NoNTUYECKON Mbicn. [Mpu popoke Camyune, cyape Uspauns, 8 1067 r. 4.
P.X. 8 W3paunne  npousollia TUXaA,» PEBONOLMA, KOTOpas TEOKpPaTUIo
3aMeHWAay Ha rocyaapcrso. BOT, Kak 310 npoucxoauno. «M cobpanucb Bce
cTapenwmHe3panns, U apuwan kK Camymay B PaBy, U ckasanu emy: BOT Tbl
COCTapuACA, U CBIHOBbS TBOW He XOAAT NyTAMW TBOMMMW; UTAK, MOCMass HaAo
Hamu yaps, ymobbl ©H YyOusa HAC, KaK y nNpovux Hapodos. N He NOHPaBUANCH
cnosa cum Camymny.. U monunca Camymn locnoay. U ckasan locnogb
Camyumny: nocnywai ronoca Hapoaa BO BCEM, YTO OHM roBopsT Tebe, Mbo He
Tebs OHM OTBEprAn, Ho oTBepriM MeHs, 4Tob A He LUAapPCTBOBAN HAA, HUMM...
TonbKo... 06bABM MM MpaBa LapA, KOTopblin byaeT Hag HUMW... Hapog He
corfacuaca nocaywartbea ronoca Camymna u ckasan: HeT, NycTb Lapb byaet
Hag Hamu, n Mbl ByZem Kak npoune Hapogbl: 6ydem cyoums HAcC Uapeb HAW,
U xodume nped HAMu, U 8ecmu 80UHbI Hawu». 3aecb ABHO
NPOTUBOMNOCTABAAETCA TEOKPaTMA M roCy4apcTBO M OAHOBPEMEHHO —
N3/1aratoTcA OCHOBHbIE NMPUHLMMbI M KOHTYPbI FOCYAapCTBa.

Y BnactM ecTb ABa acneKkTa, a WMMEHHO, AaA Toro, yTOObI B/1aCTBOBATD,
HGO6XOLI,I/IMO coegnHeHne nogynmHeHnA n NogYMHEHHOCTHU, ABYX BOJib, U
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€C/IN 3TOr0 HeT, MOXHO ToBOpWUTb 06 OTCYTCTBMM BNACTM, FOCYAAPCTBa,
obwectBa. MapKcucTckaa nam BebepoBCKas TpaauuMu, Korga roBOpuT O
rocyfapcTee, aKUEHT JenaloT Ha TOM, 4YTO roCyZapcTBO ecTb annapar
HacWIMA, HO CTOPOHHWKWN AAaHHOMN UAEN He MOTYT NPUBECTU NPUMeEpP XOTA bbl
O4HOrO rocyAapcTBa, KOTOpoe B AeNCTBUTENbHOCTM MOorno 6bl BbiTb
OCHOBAHO TO/MIbKO HAa Hacuauu. [laxke B TeX roCyAapCTBEHHbIX CUCTEMaAX,
KOTOpble Ha3bIBalOT TOTA/IMTAPHLIMW, HENb3A BUAETH NNLWb annapaTt Hacuaus,
TO/IBKO  MOMEHT  C/enoro  NPUHYAMTENbHOrO  MNOAYMHEHMA:  BCerga
nogvynHeHmne BCTpeyaeT OTBETHYIO NOTOBHOCTb NOAYUHATbLCA. C. (DpaHK, CTOA
Ha TOYKEe 3pPEeHUA TNCUXO/JIOTMYECKON TeopuW roCygapcTBa, Hamucan
MHTEPECHbIN OYepK O MPMPOAE BAACTU, TAe BAACTb UCCNeAoBan Ha Npumepe
BOEHHbIX nepexunsaHuii Mbepa besyxoBa, co3epuaBllero MppaLMoHabHble,
HUYEM He 0BYCNOBAEHHbIE NEPEeMELLEHMA OrPAMHBIX Macc Nto4en, KOTOPbIX
B ABWXXEHMEe npuBOAWMNA BAACTb, HO HUKAK 'HE OAHO MPUHYKAEHUE,
UCXOAALLEe OT MaNeHbKUX Yenosekos boHanapta mau Kytysosa.””® Ha atom
npMMepe CTaHOBUTCA OYeBMAHbIM GEHOMEH ABYCTOPOHHOCTU BNAaCTM — OHa
€CTb He TONbKO MPUHYXKAEHME, HO U TOTOBHOCTb MOAYMHATLCA. MoTomy M
HEeBO3MOXHO YyKas3aTb, KOoraa_MMeHHO BO3HUKAET BnacTb. Korda poxkaaetcs
pebeHOK, OH elle He MOMKET BblpasuTb M Tem 6osee OCYLWECTBUTL CBOHO
BOJIIO, HO YK€ MOAYMHEH OTLY U HAaXOAWUTCA C HUMIBO BNACTHbIX OTHOLEHUAX,
a TaKXe CO BCeW cembel, C Leabiv PALOMy/IML, CO)CBOMM rOCYAapCTBOM,
[Jake He 0cCo3HaBasA 3Toro. M NpoucxoamuT 31O He nNyTeM Hacuaua U
NPUHYKAEHWA, a BMO/IHE eCTECTBEHHbBIM 06pa3oM, B CMY TOFO, YTO YenoBeK
He MOXKET.ObiTb BHe POAUTeNet; ceMbl i rocyaapctea. FocyaapcTBEHHOCTb
— 370 AOBEAEHHBIM A0 CBOEro 3aBEPLUEHMA NPUHLMN BNACTU. MMEHHO B
rocygaperBe B/ACTb. NOMYYAET, KaYecTBO M CBOMCTBO ObiTb BEPXOBHOM M
WHCTUTYaNU3MpPOBAHHOM. ) «MyCTb) uapb OyaeT Hag Hamu», — TOBOPAT
N3panNbTAHE.

[ocypapcTBo — 39T, maTepuanunsvpoBaHHaa BnacTb. LUTat — aTto TOT Mup,
KOTOpbIA 6bl1 CcHadala CcPOPMYNUMPOBAH TONIbKO TEOPETUYECKU, UTOObI
pPasMbIWAATL HAZ4 HMUM W NOCTEMEeHHO NPOoABUraTb ero B MUpP COLMANbHbIX
Bellel, B MUP NPAKTUKKU. N 3TO NOHATME NOABAAETCA KaK pas3 B Ty e 3MoXy,
YTO M pacugBeT Teopun ectecTBeHHoro npasa — B XVI-XVIlI BB. lepsbim
ynotpebun 310 cnoBo, Kaxketcs, MaKknaseniv, HO MHOXeCTBO ApPYrux noaen
TOM 3NOXW MOFYT MPETEHAO0BATb Ha OAHOBPeMeHHoe ¢ Makunasenan nam, no
MeHbLIEN Mepe, He3aBUCMMOEe OT Hero obpalwieHue K AaHHOMY C/OBY.
CKOpOCTb pacnpocTpaHeHua cnosa State nopasutenbHa. OHO B MOJIHOM
Mepe OTpayKaeT 0COBEHHOCTU MUPOBOCTPUATUSA SMOXM.

% ¢, ®paHk. [lyxoBHble ocHoBbI 0bwecTBa. Mocksa: Pecnybanka, 1992.
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LLITaT BbICTPOEH B /IOrMKeE CTATyCa, a He B JIOTMKe 1La; ANs WTaTa Hanbonee
Ba)XHbl He /IMYHble AOCTOMHCTBA NOAAAHHOrO, a npaBwuaa W npoueaypbl
nybanyHoro B3ammogencteusa. LUtaT dopmupyetrca  He YenoBeKOMm, a
CTaTycOM, HO WMEHHO 3TO MEeXaHUYHOCTb MO3BOASAET LWTaTy 3aHATb
onpeaeneHHoe MecTo M 0CcBOBOAUTb MECTO A/A YesioBeYeckoi ceoboabl U
rpa*k4aHCKMX cBOBOAHbLIX accouMauuid. Y wraTa ecTb O4HO CyLLecTBEHHOe
OrpaHWYeHMe — OH He MpeTeHAyeT Ha abCoNIOTHYH YHUBEPCAZIbHOCTb, He
nogmeHsiet coboii Mmnp, OH Bcerga — YacTb Mupa, chepa No NPenmyLLECTBY
nybANYHOrO, OTAENEHHOro OT MPMBATHOIO W MNOAYMHEHHOINO CTPOrUM
aAMUHUCTPATUBHbIM aNrTOPUTMaM.

%k %k

TaKoW MoAXog4, K opraHu3aumMu nyBAWYHOI BAAcTA W, MPOCTPAHCTBA AaeT B
pesynbTaTe WAE HEOBXOAMMOCTUA MPaBa, KaKk, CTEPKHA COLMANbHOTO
eIMHCTBA M OCHOBAHMA NyBAMYHbIX UMTepakumii.”’” TakeesnpeacTaBneHve
6b1N10 BbIPaBOTaHO Ha OCHOBAHWM Pa3pPaBOTKUMOAENN OTHOWEHMA Liepksu
M MIMNepuu, Kak AByX pa3fiMiHbIX, HO B3AMMOAEMCTBYIOWMX MOPAAKOB.
3atem LiepKoBb M rocyAapcTBO BbIAMINOCTaBAEHB) Nepes, IMLOM OTAEeNbHOV
NEePCOHbI, YTO TaKKEMOTPE60BAN0)BbIPABOTKM YHEHNII U MHCTPYMEHTOB AN
X NPaBOBOrO B3AUMOAEMCTBMA, B KOTOPOM MPEO6pa3oBaHbl OKa3aanUCh BCe
5/1eMeHTbl OTHOLIGHMI. B WeHTpe NOZO6HOro MOHMMAHWA HAXO4MUTCA MAes
KOHCTUTYLUM.. ITO cN0oBo’ U3TOAHOIO STMMONOTMYECKOTO PAAA CO C/I0BOM
state. flpaBoBOe [OcyAapPCTBO — STO UmEean 3anafHoro TMna rocyaapcrea. Ho
[iaXke B 5TOM C/ly4ae ecTb OCHOBaHMA yTBEPKAATb He abCOIOTHOCTL NpaBa U
ero  MOAYUHEHHOCTb . Bonee MWNYBOKUM UM BECOMbIM  OCHOBAHWAM,
NOATBEPKAAIOWMM, YTO MNPaBO He eCTb MOCAeAHWI NPUHLMM. YTO-TO
MOXOKee CKPbITO, HaNpPUMED, B NPaBe NOMMUIOBAHUA, KOTOPOE NMPUHALNEKUT
B pecny6auKax NPe3nAEHTY Yalle BCEro, MHOTAA — KONIEKTUBHOMY OpraHy.
B 3TOM npaBe— npopbiIB MOHapPXMYECKOW Waen U OTCTynaAeHue wuaeu
NpaBoBOro rocygapcrtsa. MOXXHO BCNOMHUTL «KanuTaHCKyo Ao04ky». [lo
npasy, NO 3aKOHy, [PUHEB AO/MKeH BbiTb OCYKAEH, HO OH MOMMIOBAH MO
Bosle MoHapxa.”™® 3aecb — nNpu3HaHMe CyLLEeCTBOBAHMA NPUHLMMA, BLICLLETO,
HEeNW NPUHLMN NpaBa, B3aMMOAENCTBME npaBa C HENpaBOBbIMM
Havyanamu. 3Ta 60NbLLIAA CNOKHOCTb NPEANONAraeT U BONbLLYIO CIOKHOCTb B

209 <
34ecb TaKXKe NpoABAEHMe 3TOr0 M3BEYHOro ANA 3anagHOW MbICAM cnopa mexay

HOMUWHanUcTamu n peannctamu. CylectsyeT M 06LWECTBO KaK Le/I0e UK Ke OHO —
JIMWb COBOKYMHOCTb MHONBWUAOB?
210

A. MywkunH. KanutaHckaa goyka. Mocksa: Anbta-lMNpuHT, 2008.
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perynMpoBaHMmM u 6osblwee uyncio 6onesHeld, KoTopble MOryT MnopasuTb
TaKoe CTPOeHMe.

Cyb6beKTbl rocygapctsa NpeacTaloT B peasbHbiX OTHOLWEHUAX HE KaK KUBble
JINYHOCTU, C UX Heucyepnaemom TrAyObMHOM, HO CBOAATCA K BMOJIHE
onpeaeneHHOMY U y3HaBaeMoMy CTaTycy. B rpeyeckom TeaTpe 310 Hanbonee
3aMETHO: aKTepbl HOCAT MACcKW A4NA TOro, YTobbl MUX y3HaBann. MacKa aTo u
ecTb cBefeHue rAybMHHOrO ABAeHMA K Tuny u dopme. B puKapckmx
naemeHax aToT TMn n popma, ctatyc 06o3Ha4YaeTca He MeHee BblpPa3nUTENbHO:
TAaTyMPOBKOMW, PUCYHKaMM Ha Tese, YKpalweHuaMWu.. B TpaguMumoHHOM
obwectBe cTaTyc onpegensercA no ogexape Hanpumep. Cp. pycckoe:
«NPUHMMAIOT MO OAEMKKe, MPOBOMAT MO ymy». OAeTbl NO-KHAXKECKU
NPOCTONIOANH CMewoH. M cmeHa nnathA Ana mpuHua y M. TBeHa ecTb
nepemeHa ero coupmanbHOro crtatyca. Bokpyr odex bl cylecTsyeT obwmpHasn
mudonorua. U mmbonorma sta Hanbosnee colinancha.

Takoi npuem — cBedeHUe Hemcyepnaémown NIMYHOCTW, K HeKoel cxeme —
HemnsbexkeH W BblHYXAeH. [0ocyAapCTBO He MOMKET ), MMeTb [Jeno ¢
NPPaLMOHANbHOCTAMN U BeCKOHeYHOCTaMM. YToBb! Lenoe MOLIO YyNpaBaaTbh
YyacTAMM, 3TU YacTU He AO0/MKHbL 6biTb 6ONBIIE U CNoXHee Uenoro. Yenosek
BO B3aMMOOTHOLUEHUAX C rOCYAAPCEBOM He MOKeT ObiTb C/0XKHEee Camoro
rocyapcrBa, XOTA OH CNOMKHEE, \3aKOHBh, KU3HW Ye/loBEKa He MOryT 6biTb
CNOYHee 3aKOHOB#KU3HUIFOCYapCTBa... HOTOMY, MHOTO06pasne 1 CN0XKHOCTb
YKU3HU CBOAMUTCA FOCYAapCTBOM B CBOEW cdepe K eamHoobpasuto. Yenosek
HaZenseTcsa NPaBoCAOCOOHOCTLIO, TAaTYMPOBKOW (CP. TaTYMPOBKM B HEMELLKUX
KOHU/1arepax), 'oaexa0M (3TO KMBO M Tenepb, XOTA NPOSABASETCA 3TO B
SKCTpeMYyMax: Haubonee rocyZiapcTBeHHble noan, BOEHHbIE,
rocyaapcrBeHHble YMHOBHUKUY, HOCAT (GOPMEHHYI0 ogexay, M HocAT
BblAENAOULYIO, UX M3 Maccbl Ntoaen, ofexay Hambonee acoumasnbHble
3/1eMEHTbl — YFOMIOBHbIE APECTYNHUKU. CMEpPTHUKM MOJIyYaloT TaKKe CBOIo
dopmeHHy0 ogexay, loayYepKkuBatonme UX acouManbHOCTb. ITa oAexaa
nogyepknBaeT UX CTaTyc oTweneHues). NoToMy BcAKoe MpPaBOOTHOLIEHME
npegenbHo obe3ayweHo. 3TO OTHOLIEHUMA MexAdy CcTaTycamn, W Aullb
BTOPUYHbIE WX CNeAcTBUA — CeACTBMA Ha YPOBHe 4esioBevyeckux cyaeb.
CucTeMa rocyAapCcTBEHHbIX MPABOOTHOLIEHUI — 3TO OrPOMHasA LIaxmaTHas
A0CKa. Bce durypbl nmetoT cBoU ovepTaHMa (MacKu, NpaBocnocobHOCTL), Bce
dUrypbl UMEIoT CBOO NOTUKY U 334aHHOCTb XOA40B U AEWCTBUIN Ha 3TOM AOCKe.
ocyaapcTBO-KOCMOC M FOCYAapCTBO-CYZ 34eCb ABAAITCA NWlb ABYMsA
rofioBamu, BbipacTaloLWMMM Ha OAHOM Tene. [ocyaapCTBO-KOCMOC HaxoauT
CBOEe JIorMyecKoe 3aBeplleHure B uaee NpaBoBOro rocy4apcrsa. JTo XenaHue
TaTyuMpoBaTb Becb MMUpP. KaKgoro 4yesnoBeKka MOKPbITb CMNOWHOK CeTbio
TaTyMpPOBOK. 1PaBO KOHEYHO HUKOrA4a He CMOXET OCYyLlecTBUTb 3TO Aeno,
NoToMy 4YTO ero nNpupoga U Npupoaa YenoBeKa MONHOCTbIO He COBMaAdaloT.
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Ho Takoe cTpemneHune Bcerga 6yaeTt TOTaAUTAPHBIM CTPeMAEHUEM. U YeTKux
rpaHuL, ANA AeNCTBMA NpaBa HUKTO HUKOF4A He CMOXET OnpeaenuTb.
OaHaxgbl NAOTMHLI  ByAyT nMNPOPbIBAaTbCA WM CUCTEMbl  CAEPXKEK MU
NMPOTUBOBECOB, OTKPbITbIX OOWECTB M 06WecTB8 rpaxgaHcKux 6yayT
CMEeTaTbCA FOCYAApPCTBEHHOM BAacTbto, U JleBnadaH OyaeT BbICTynaTb cO
CBOMCTBEHHON eMy MOLLbIO, NOnMpas 3T 3blOKME KOCMUYECKMEe MNOopAaKu
CBOEM NPUPOAHON CTUXMMHOM Mollbto. [oCyAapcTBO-Cyd, Camo SiBAAEeTCA
rapaHTOM OXPAHEHMA KaKUX-TO 4YacTel KM3HM OT BMELIATE/IbCTBA
rocyapCTBEHHOTO persiaMeHTUpPYIOLWEN BAACTU, HO 3blbKOe B HEM MMEHHO
TO, YTO NIEXKWUT B CAMOI1 ero OCHOBe, B caMol ero ocoboctn. OHO CAWLIKOM
33aBMCMMO OT COCTOSIHMA MacC, OT HPABCTBEHHOCTM M OT CaMOAMCLMMANHDI.
HeBO3MOXKHO  YCTAHOBUTb  YETKME TpaHULbl o MEXZy rocyaapcTBOM,
obwecTtsom n noantnkon. Kak gonro sce purypbl byayT cobaoaatb 3aKOHbI?
KaK gonro st 3akoHbl byayT yaosneTsopats Ux? Kak 6yayT noHMMaTbCA 3TU
3aKOHbI? Kak fonro macchl 6yayT NoBMHOBATLCA FOCYAapCTBY, @ rocyAapcTBo
— cOBNOAATD UM KE W3AAHHbIE 3aKOHBIPS

OpHoBpemeHHO — t060e rocyaapcTBO B TakOM MepcrnekTvBe ABAAETCA
MMEHHO npaBoBbiM. Kenb3eHaB 3ToM cmblichelcoBeplieHHo npae. OaHako B
CMbIC/1 NPaBOBOro rocyAapCcTBa. BKAaAbIBAETCA, MMEHHO NPU3HAHWE WHOM
MepcneKkTMBbl 1 rNyBUHbI Ye/I0BEKa 3anero CTaTycom. 3Ta nepcrnekTnsa u
rnybuHa 6onee BCErOMPacKpbIBAETCA B PErnoHafibHOM MNOAUTUKE, T[ae
rocyaapcteo  (conpukacaercs ¢\ Haubonee WUCKOHHbIM  c/noem
B3aMMOOTHOLUEHUIA, hJeKallux B OCHOBE MaeuM npaBa W MPaBOBOro

- peuncteumax opraHoB YK, MY, KI'b ectb 0aHa YyepTa, NoparkaroLLasn BoobpakeHue:

npuBep>KEHHOCTb K GOpPME) NpoLeceyasibHOro 3akoHa. Hanpumep, BblbuBaHue 13
noAcneAcTBEHHOro ero BuHbI. NMoyemMy 6b1 He 6paTb rpaykaaH, He caxaTb B BaroHbl U,
6e3 cyga v CNeActBuA, He OTNPaBAATb MX Ha KonbiMmy? 3ayem 3TOT crieKkTakab? Ho
CNeKTaK/b 3TOT OYEHB, I0TUYEH. MoToMy UTO HE3 3TOro CNeKTak/A HEBO3MOXKHO CamMo
rocygapcteo. FocyaapciBy HyXeH MPOLecc NermTMmauumn CBOUX AencTBui. HykHo
npugaHue cratyca. Focy[apcTBO HE MOMKET BHELLUHE HapyLWnTb CBOMX 3aKOHOB. 34ech
— B 3TOM BblbMBaHUKM 3y60B, SlomaHUM pebep, OTpesaHuu rpyaen, BbipbiBaHUU
HOITeNn paau NoAnNUcM — camas CyTb rocyaapcTea. He noHaAB, noyemy 3TO Aenanoch,
— BOODOLLE HWYEro HW B rOCY[ApPCTBE, HWU B rOCYAAPCTBEHHOW MOAUTUKE, HU B
COUMONIOTUM BNACTM, HU B MOAUTONOMMM MOHATb HeNb3Ad.  MOXKHO, KOHEYHO
0OBACHATL NIOTMYECKU: Oblal 3aKOH, Obll KOHTPOAb 33 MCMOJHEHWMEM, WHepums
MCNOJIHEHMA AeiCTBOBasa, CTpax , MHEPTHOCTb CUCTEMbI, MOXeT bbiTb B KOHLe
KOHL0B aownun 6bl M Ao 6e3 cyga U CneacTsma, HO Ha 3TO BPEMSA HYXHO 6bino. Ho
ecTb Apyroe coobpaxeHue. CoBcemM MHOe Aeno — 33K Ha Konbime, BHYTpPEHHe He
CNIOMNEHHbIM. He  npumumpuBLIMIACA CO  CBOMM  CTaTyCOM,  OCTaBLUMICA
MHOMNPUPOAHbIM emy, Hecnpasea/MBbIM W HaBA3aHHbIM. MHoe peno — 33K,
NMOCTaBUBLUMA MOAMNWUCb, YTBEPAUBLIMIK CBOO BWMHY. OH BK/OYeH B urpy. B aTtoi
NnAscKke CMepPTU OH CTa/l BUHTUKOM B MexaHu3me. M OH 3HaeT Tenepb, YTO OH 34€ech,
XOTA M HecnpaBea/sMBo. BOT — npumep TOro, Kak NpaBoOM MOMKHO OFpPaHU4YUTbL
rocynapcreo.
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rocygapcrsea. MoToMy YTO rocygapcTBO BOBCE HE MOMKET bbiTb 6e3 npaBa, Kak
HOPMWPOBAHHOrO OTHOLWeEHWA, 6e3 Hopm, 6e3 NpaBua, NOTOMY YTO HWKaKas
cMCTEeMa He MOMXKeT cyliecTBoBaTb 6e3 3aKOHOB W 6e3 NpUHLMMOB.
FoCypapcTBO CTPOUTCA Ha MepapxmMyeckux Hayanax. A uepapxua TpebyeT
3aKpensieHusa cTaTyca. Ho npaBo M 3alMLAeT He Yesl0BeKa, Ye/I0BEKA — /IULLb
onocpefoBaHHO. A cTaTyC 4Ye/loBeKa — OYEHb KECTKUM MNaHuupb.
JocTtoeBcKMit  Ha 3wadoTe, HaBepHAKA Y)Ke Becb Obll  HOBbIM.
MepemeHuBwMMcA. HO HaKasaHMe Hec B CMAy CBOero cratyca — B CUAy
CTaTyca NPecTyrnHuKa, KOTOPOMY YKe He COOTBETCTBOBAJ BHYTPEHHE.

MpaBo NOHMMaETCA B HOBOE BPEMS C BEPLUNHbI MHAUBUAYAIM3MA KaK HeKas
NnoTeHUManbHaa BO3MOXHOCTb, 00f3blBalOWAA BCeX MNpU3HaBaTb ee 3a
obnagamowmm eto cybbekTom. B npealectsytolLyfo, HoBoMmy BpemMeHU 3noxy
NpaBo MOHUMA/IOChb KaK BTOPUYHbIN pedieKkc Ha YenoBeyeckme o0b6a3aHHOCTH.
06A3aHHOCTM  COOTBETCTBOBA/IO  NpaBoy MO3Bonsowee TAHYTb 3Ty
06s3aHHOCTb. JTa 06M3aHHOCTb BCIPaMBana 4efoBeka BO B/ACTHYHO
nepapxmio obwectea. 0683aHHOCTU(— CKpenaatoLmMe 3BeHbA TaKoro MuUpa,
HO NpW CylLecTBOBaHMM npasa.”’” Byp:KyasHbie PeBO/IIOLUMM Kak pa3 M
BbIABU/IM 3Ty CMEHY CO3HaHWs, M NPaBoCO3HaHUA cHayana y onpeaeneHHomn
YyacTM eBPOMENCKOro ObWEecTBay.a MOoC/ie h— 3HAYUTENIbHOM YacTblo
eBponenckMx HapogoB. OTHbiHe “BCe, coobuwecTBa paccmaTpuBatoTca

3anap,H0171 NONUTUYECKOMMbIC/bIO KaK O6L|.l,eCTBa npasosble. 213
kkk

Benukiid retmaH. Peun TlocnonnToi »,3amMoMCKM Halwen napagoKcanbHyo
dopmyay, KoTopas bblaa MHHOBaumen B XVI-XVII BB. n KOoTOopasa onpegennna
XapaKkTep “HacTynaBLlIeW \3MOXMN: H)BO3MONKHOCTb MOCTPOEHUA 3STUYECKM W
NAE0NOTMYECKU), HENTPAIbHbIX OTHOLWEHWI B OOLWECTBE, COCTOALWLEM W3
pa3HoobpasHbIX ‘FPynn, M Npu 3TOM COXPaHEHWS 33 /IMLOM COBCTBEHHOM
3TUYECKOW aHra)KMPOBAHHOCTM B 3TUX Ke Bonpocax. Ob6pawancb K
npoTecTaHTam (a cam OH Bbl/1 KaTOZIMKOM), reTMaH cKasan: «Ecnum 6bl morno
CNYy4UTbCA TaK, 4ToObl Bbl BCE CTa/AM KaTo/NMKamu, A 6bl oTAan 3a 3To
NONOBUHY CBOEMN M3HWU C TemM, YTobbl OCTAaTOK XM3HM A MOl PafoBaThCA
3TOMy CBATOMY eauHcTBY. Ho ecamn KTo BydeT Bac MPUHYXKAaTb K 3TOMY, TO

212
Cm. 3amevaTenbHoe wuccneposaHve LW. XK. ne Todda «UmBnnusaumsa

cpeaHeBekoBoro 3anaga». M., 1994

213 pBBaT Cuiiec, OAMH 13 rnaBHenwWwmx ngeonoros PpaHLy3cKkoit pesostoLMnN AaBan
TaKoe onpefeneHne Hauuu: «..4YTo Takoe HaumAa? OBLLEecTBO N0Ael, KUBYLWNX Noja,
OAHMM 3aKOHOM U NpeAcTaBAeHHbIX 06LMM 3aKOHOAaTeIbHbIM OpraHom.»// uuT. no
Ab66aT Cuitec “YT0 Takoe TpeTbe cocnosue?” M., 6.r. c. 13
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OT/IaM BCIO CBOIO M3Hb 3a Bac, YToBbl He BUAETL 3Tol HeBonu» 'Y, MarHart
3aMOMCKM OBHapyKuUA, YTO ero SIMYHbIE NPUHLMIMLI, HOPMbI U YOexaeHNA He
MOTYT MPOCTUPATLCA TaK AANeKo, YToObl 0653bIBaTh APYrMX, M3HAYABbHO He
COMNACHbIX C HUM B €ro JIMYHbIX NPUHUMNAX, yOeraeHMAax u Hopmax. OH
OTKa3blBaeTcA OT Ny6AMYHOM BNacTM, KoTopas Morna 6ol obecneyntb ero
INYHOE BEPXOBEHCTBO B MOJIb3Yy NpaBa APYIMX Ha YCTaHOBAEHME TaKOro poaa
HOpPM M ybexaeHUN CaMOCTOATENbHO.

Takoli 0TKas OT BNacTu, o4eBUAHO, BaaropasymMeH TONbKO B YCI0BUAX, KOrAa
CylLLecTByeT onpeaeneHHan rapaHTUA NPU3HaHNA BO3HUKAOLLETO NONOMKEHUA
BCEMM, KOraa Bce cybbeKTbl 0TKa3blBalOTCA OT «MpMBaTU3aLUN NyBAUYHOTOY,
OT NpUMeHeHUa Ny6AMYHOM BNACTU TO/IbKO B NEPCMEKTMBE NINYHbIX Lenen 1
HOpPM, BHe Ny6andHoro amckypca. OgHako oxKAaTh TaKoro BeankoayLwma ot
BCEX aKTOPOB 6b1N10 6bl HAaUBHLIM MPEKPACHOAYLWIUEM; NOTOMY 3Ta No3nuUmA
OCHOBbIBAETCA He CTO/MIbKO Ha 3blIOKOM COriacum Ha MoAadep’kaHue Takoro
poAa paBHOBeCMs, CKOMbKO TpebyeT CyliecTBOBaHUA), CWUAbHOMO, HO
HEeWTPaNbHOro, CEKyNAPU3NPOBAHHOIO. JFapaHfa) TosfepaHTHOCTU, - T.e.
rocygapctea - LUtaTta, - KoTOpoe 6bl BbICTYAAN0 CaMOCTOATENbHOM CUMNOM U
IMLIOM, HEe CONNAAPU3MPYIOLLUMMCA HIK.C OAHOW UHOW cnioli B obliectse, HO
NoAYMHEHHOrO NPO3PaYHbIM 1 AGHbIM PEFIaMeHTam:

Hazo 3ameTuTb) UYTO ceKkynspu3npoBaHHOe, HEUTPabHOE U MexaHu4YecKkoe
rocygapctBo — 37O, He | Takoe TrOCyaapcTBO, KoTopoe obecneymBaet
HambonbulyioTeBo60ay. BEponcnoBeaaHUs, HO TaKoe, KOTOpoe OAMHaKOBO
ANCTaHUMPOBAHO 0Ty 11060, penurmn uamM Uaeonorum u, Takmm obpasom,
obecneynsaetr cBobOAY. BepoucnosesaHua u csoboay cosecTn. MoTomy
3anB/ieHME MarHata 3aMOWCKOrQ' ABAAETCA HanpaBfEHHbIM He TONbKO K
npoTecTaHTam, OHO NpeACTaBAAeT Pa3BepHYTYH Nporpammy obycTpolicTBa
nogobHoro rocydapcrBa, KOTOPOE He MOXET YKe MMeHOoBaTbcA
XPUCTUAHCKMM MAM ellle Kakum 6bl TO HM 6blNo, a npeacrasnser coboi
paLLMOHaﬂbeIVI MeXaHU3M, MallnHy, TBOPALLYK MONUTUKY TEXHUYECKU, HEe
npuMmeLLnBan K Helt MopanbHol NnpobiemaTnKku State.

%k %k %

Kak yKe bbln0 3ameyeHo, BnepBblie NOA0OHYO CXemy 3BOOUNK Ny6ANYHOM
BJACTU U ee «TeXHO/0rM3aummn» MoXKHO 6bin10 06HapyXUTb Y Makuasennu:
«roCyAapcTBO  NPWM3HAETCA MPOCTO  MAalUMHOMW, CyWecCTBYIOWEN paau

2 Jan Zamoyski. 9 listdw z lat 1584-1600 do S. Reszki, wyd. A. Grabowski

Starozytnosci historyczne polskie, t. 2, Krakéw 1840, s. 390-404
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obecneyeHnss rpaxkgaHCKOro MWpa WU OXPaHeHMA COBCTBEHHOCTM CBOWUX
nogAaHHbIX». MaKunaBennm MbICIUT FOCYAapCTBO KaK HEKUMW MexXaHWusMm,
OCHOBAHHbIA Ha HAaCKU/IMM U MO3BONAIOLWMIA 3TO HACKU/IMEe TPAHC/AINPOBATb Ha
BCE COOOLLECTBO WAM e paBHOydanaTb ero oT Bcero obuiectsa. OpgHako
Hacuave y MaKuMaBennum — He UAEO/IOMYECKOE, OHO BOODOLLE He 3afaeTcs
KaKMMWN-TO NOCTOPOHHUMM BONPOCAMKN U LeNSIMU, KpOMe BOMPOCa O BAACTU U
ee nogaepsKaHuu.

3TO HacuaMe He HOCUT SKCTPAOPAMHAPHDIMA XapaKTep, OHO — ecTecTBeHHas
NPUHaANEXHOCTb rocyAapcTBa, U MOTOMY OHO M He YCTpaHAeT 3TUYecKue
Bonpocbl. MmeHHO Makuasennn nepsbim B HOoBoe Bpema CTasikKMBaeTca C
NpobemMol COOTHOLEHUA LENOro, KOTOPOE OH MbICAUT KaK rocyAapcTseo, U
YACTHOro, MecTo KOTOPOro Y Hero 3aHMmaeT LlepKOBb 1 XpUCTUAHCKaA 3TUKA.
B anoxy Makuasenan 6bino TpyaHO BOOGPAsUTb, YTO FOCMOACTBYHOLLAA M
ropopsALlas 0 eguHOM mMuUpe U npeTeHAyOWan Ha, yHMBEepCcaan3m penanrua
BAPYr CMOXeT noaBeprHyTbcA  NeKannsaumm, "OTHOCUTENbHOCTU W
WHAMBUAYANM3ALMN, — HO OH Peasin30Ban 3To B CBOEM BOOOpaXKeHUN. TOYHO
TaKKe TPyAHO B XX B. OblJI0 NpeaCcTaBUTh, YTO TaKOM Ke NOKAAM3aLLMK MOXKET
O6bITb  NOABEpPrHyTa W roCyAapCTBEHHAA, BAACTb, MNpPeTEeHAywas Ha
YHUBEPCANbHOCTb M HEM3IMEHHOETb. B TaKOW. nepcnekTMBe OKanU3aumu
KaXKYLLMXCA YHUBEPCANbHbIMM \NOPAAKOB OAHOK W3 [NaBHbIX nNpobaem
Esponbl (B Tom uncae.n BoctouHol EBporibi) ABNAETCA TPYAHOCTb MbIC/IUTb
cebAa KaKk CNOXKHOE, @ He Kak NpocToe, Kak AWCKYPCMBHOE, @ HE MOHOJIMTHOE
nnu, B 6onee YaCcTHbIX CAYyYasnX, HAyYUTbCA, KaK LMBUAN30BAHHO NOCTYNaTb C
ONno3suumen, KakMM 0BPa30M:FbITaTLCA PEANM30BATL STUYECKME HOPMbI, HE
Mcnonb3ya aBTOMaTbl U UAEONOFUYECKME )MALLNHDLI, NUTaemMble Ny6AMYHOWM
BNACTbIO.

3TOT BOMPOC '€TaBMTCA B «locydape» B TaKOM BUAE: KaKMMMU KayecTBamu
JOMKeH 06nafatb YCMewWHbId MOAUTUK WM KaK ycrex TMOJIMTUKA MOXKET
COYETATbCA C ITMYECKMMW HOPMaMWM XpUCTMAHCTBA? B HoBoe Bpemsa 3ToT
Bonpoc nepedopmy/IMPOBaH TaK: KakMm ob6pasom ycrnex NoAUTUKA MOMKET
COYETaTbCA C 3ITUYECKMMM HOPMaMM U YeslOBEYECKMM [AOCTOMHCTBOM? Ha
3TOT BOMPOC HET OTBETa, HO TaknMm obpasom MaKnaBennu yTBep:KaaeT, uTo
€CTb He O4MH MUP, KOTOPbIA MOMHO NIerKo YnopagouuTb, a, No KpakHel
Mepe, ABa MMpa: IMYHOW MOpann U Mopanu (MM uHTepecos) NybanMYHOMN
opraHusaummn.’”® BaxHo, 4Tobbl NpU NoNagaHUM B 061acTb NONUTUYECKOTO 1
ny6ANMYHOrO BOMPOC O TOAEPAHTHOCTM, BOMPOC O CMNPaBeA/IMBOCTM M O
XapaKTepe penpeseHTaLmMmn COXPaHAN CBOKD aKTya/IbHOCTb.

> 4. Makuasennm. locyaapb. MockBa: A3byka, 2019.
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YCN0BUE TONEPAHTHOCTU — HE UHAMBPEPEHTHOCTb NtoAei K COBCTBEHHDBIM
UAK YY3KUM YBEKAEHUAM (HanpPOoTUB, JIOKK NULWET 0 HEOBXOAMMOCTU BEPUTD
«YUCTOCEPAEYHO M MO COBECTU»), a Be3pasnnume rocyLapcrsa, nyGAUYHOTO
NOPALKA KO BCEM MHEHUAM, CYMKAEHWUAM U AeAHUAM Ntofell HacTONbKO,
HACKO/IbKO OHW 6e30MacHbl A1A Camoro rocyAapcTea, — W rapaHTUpPOBaHMe
BceM Cy6beKTaM B rpaHMLAx rocy4apcrsa  3aliuTy OT HAcWauA W
NPUHYKAEHUA. OLHOBPEMEHHO C TONEPAHTHOCTLIO B EBpOMne passuBanuch
TPU APYrUX BasKHENWMX WHCTUTYTA — NPE3yMMLMU HEBUHOBHOCTM, CBOBOADI
cOBeCTM M npouenypbl habeas corpus, opraHMYecku CBA3aHHblE C
TonepaHTHOCTb0. [yrnac Hopt?'® yTBepKAAET, 4TO B CIOMHBIX COLMANbHBIX
npoueccax HeoBXOAUMblI MexaHu3Mbl, obecfiednBaiowme OCO3HaHHOE
yyacTve cy6beKTa B COLMaNbHbLIX OTHOLIEHWUAX. YenoBeK TaKKe [O/KeH
YMETb OrpaHuuMBath cebs, Bxoaa B Mmy6siMUHy0 Chepy. MoTomy passutue
naen o State conpoBoMAanoch ycufleHHbIM BHUMA@HMEM K npobaemam
TONEPaHTHOCTU. TaKxe pa3BuBannCh HOBaA 3TMKa UM 3TURET. B 3To Bpema
BO3HMKAIOT COBPEMEHHblE PecTOpaHbl, h.NprelocobaeHHbIEN ANs  BCTPeY
HeBONbLIMX TPYNN MoAeH, cfoesble NpUBOPLI, NOABAAETCA NPEACTABAEHUE
0 «IMYHOM MPOCTPAHCTBEY U KMHTUMHOCTU» WY CTPOMCTBO LUTaTa HUKOrAa
He CBOAMNOCL K YUPENKAEHMION TEX WM MHbBIXH OPraHoOB BAACTU WA
npuoBpeTeHnio CamocosHaruns HaceneAMemMicTpaHbl, HO Bceraa 6bi10
CBA3aHO CO CTAaHOBAEHMEM CTaTyCOB U MHCTUTYTOB.

CyBepeHHOe rocyAapcTBo, BIKOTOPOM Peain3yeTca NPUHLMUI TOIEPAHTHOCTY,
O0/MKHO BbITb XOpoLWQ ynpasasembim, 3¢deKTUBHbIM U NpaBoBbiM. MoTomy
cyBepeHHOE FOCyAapCcTBO, KOHLEHTPUpPYIOLWEe BNACTb U MOHOMNOAU3UpPYIOLLEe
ee, TNOCTOAHHO, CTa/IKMBAETCA C C06/asHOM YHUOUKALMM COLMANBHOMO
NPOCTPaAHCTBA, TMMUTUPOBAHUA TONEPAHTHOCTU. [PUHLMUM TONEPAHTHOCTM
paccekaeT coumanbHbIM NOPAZOK Ha ABe cocTaBasowmMe — Ny6AnYHYO U
YACTHYIO M AeNaeT 3TO Pe3KO M NoC/ief0BaTe/IbHO, HAKNAAbIBAsA HA YaCTHbIX
JIULL CUCTEMY OFPaHUYEeHUI NPU BbICTYNJEHUM 3TUX AnL, B NybanuHyto cdepy.
370 1 ecTb GOPMMPOBAHME NPABOBbLIX CTaTycoB. TaK popmanunsyerca cTaTyc
yesnoBeKa. Bxop B nybauuHbIA NOPALOK NpeanosaraeT OTKas OT BCAKOM
WHAUBUAYANbHOCTM U YCBOEHME OMpeneNeHHOro CraTyca, onpenensemoro
npasom. Tak obecneunsaetca popmasnbHOE PaBeHCTBO. B pesynbTaTe TaKiKe
BO3HMKaeT npobnema cnpaBeavBocTU. Kak usmepseTtca cnpasea/MBoOCTb B
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Bbicwasna LLKona 3koHommKu, 2010.
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obuwectBo, cocToAlem M3 GopmManbHO PaBHbIX 4YneHoB? [ns onucaHuA
nogobHoM cuTyauum ymecTHa meTadopa Mmysesi, Npu BXoge B KOTOPbIA
noceTutTenam BblAalOT TaMNO4YKU n nyresoguTtensb. 3TN TANOYKH n
nyTeBoguMTeNlb — OCHOBaHWA NpebbiBaHMA B My3ee, U My3ei bonee HUYemM He
MHTEepecyeTcs, KPOMe TOro, HAaCKO/IbKO MOCETUTENN MPUAEPKUBAOTCA 3TUX
npasua. Mysei He MHTepecyeTca U He HaBA3bIBAET NOCETUTE/IAM MapPLLPYT,
He MHTepecyeTcs, MOHPaBWUIaCh UM HE MOHPABMIACh SKCMO3ULUUS UM O YEM
pasroBapuBann mexay cobon nocetTutenu.

ToNepaHTHOCTb,  CYWECTBYIOWAsA TO/MIbKO B  PaHMLUAX CyBEPEHHOro
rocyAaapcrsa, — 3TO NPUHLMN HEe aHTUPENUTMO3HbIN, HEe NAEONOrMYECKUiA, He
HEPEeNUTNO3HbIA U He aHTUMAEO/IOTUYECKMI, @3 UMEHHO BHEPENUTUO3HbIN,
BHEWAEONOTMYECKUIA, PA3BMBAIOLLMIACA COBEPWEHHO B WMHOM NJIOCKOCTMH,
HeXenn peanurnosHas uam naeonornyeckan mpobaemaTvka v No3BoONAIOLLMUIA
BOMTM B COBEPLIEHHO MWHOE W3MepeHWe NybAuYHoro, rae nybanyHoe
ABNAETCA NPOCTPAHCTBOM B3aMMOLENCTBUA Cy6BHEKTOB), KOTOPbIM COObLLEH
onpeaeneHHbl cTatyc. ITOT MPUHUMN MpPU3HaeT WHAWBWAYaASbHOE, HO
AenaeT ero AeNoM YacTHbIM, He3HauyMMbIM A4A) Ny6ANYHBIX, OTHOWEHWN,
KoTopble Bce 6onee u{ 6onee dopmanmsytotca. TaKKe NPUHULMN
TONIEPAHTHOCTU  YTBEPNKAAET) Mh,. OTHOCUTENbHOCTL  YacTHOrO MU
WMHANBUAYANbHOMO, MOCKO/IbKY NPU3HAET @CCMMETPUYUHbIE OTHOLLIEHNA MEXKIY
coumanbHbiMm M AYacTHbIM , CBA3AHHBIMKU MHapyr c Apyrom ocobol
penpeseHTauMen YesioBeKa, \KoTopaa U NPUHUMAET yyacTve B Myb6AUYHbIX
Aenax Ha OCHOBaHWMW) HEKOTEPOro cTaHaapTa, nocpeacTBOM KOTOPOro
BO3MOKHBIM  OKa3blBAaeTCA  Nofdep)aHWe TaKoro  ydactusa.  TaKkoi
penpeseHTaumen ABAAETCA, K.Npumepy, cTaTyc rpaskaaHuHa. J1oanbHOCTb —
04HO W3 h0b6s3aTesNbHbIX YCNOBUIA, COMNPOBOMKAAOWMX PaACNPOCTPaHEeHNe
npMHUMNa TOMIEPaHTHOCTU W rOCy4apCTBEHHOIO CyBepeHuTeTa. bes npuHumna
TONIEPAHTHOCTU CTaHOBJIEHME COBPEMEHHOIO CYBEPEHHOro rocyaapcrea
NpMBOAMUT K 06pasoBaHUIO MAEOKPATMM, WMCMNOMb3YIOLWEN onpeaeneHHble
NpuBaTHbIE KPUTEPMU B KayecTBe YC/N0BMSA COLMANbHOW KOHCOMMAALMUN.
OAHaKo WM BHe CYyBEPEHHOro rocyAapcrBa TOJIEPAaHTHOCTb OKa3blBaeTcs
TOJIbKO TEOPETUHECKMM W OTB/IEYEHHbIM AOMNYLLEHNEM.

UTaK, TONEepPaHTHOCTb — 3TO HE /INYHAA PeINrMo3HaA UHANPPEPEHTHOCTb, 3TO
KauyeCcTBO HU B KOEM C/lydyae He npeanucbiBaeTca IMYHOCTU, HO onpeaensaeT
paMKu  nosegeHuMa B Ny6/AMYHOM  NPOCTPAHCTBE,  MO3BOJAOWME
noaaepxmeatb mump. Kak otmeuvaer b.I. KanyctuH, Bectdanbckuii mup
BnepBble B €BPOMNENCKOM macwTabe OTKPbIA TO, YTO NOJIMTUKA MOXKET OblTb
He BOCNUTAaHMEM W MNPAKTUKOM p[obpogeTeneit, He peanvsaumen unaeu
«xopower» (B apWUCTOTE/NIEBCKOM  CMbIC/IE) KM3HM, a COBCTBEHHO
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TEXHO/IOTUEN YNaXKMBaHMA KOHGAMKTOB, abCcTparnpyloLLeinca oT LeHHOCTEN U
OTKa3bIBaloLLENCA OT MOVUCKA 06BEKTUBHOM UCTUHBI. 2™

Mo BbiparkeHuto Jleo LTpayca, ¢ 3TOro BpemMeHu «noauvtuyeckas npobiema
CTana TexHuuyeckol npobnemoii».”™® 3To 6bina HacTOAWEA PEBOMIOLMA B
yCTpolicTBe rocyAapcTsa, 03HAMeHOBaBLLAsA BO3HUKHOBEHMUE KHENTPANbHOIo
NONUTUYECKOro yvactua». BocnuTaHMe He uncuye3aeT, OHO YC/IOXKHSAEeTcs,
HayyeHMe noBeAeHM0 B Nyb6AMYHbIX Aenax CTAaHOBUTCA OAHUM U3
HanpasAeHMN B cucTeme BocCnUTaHuA. lMNoaTBep:KaaeTca npaBo JIOKANbHbIX
coobulecTs Ha BOCMUTaHME, HO ANA TOro, YTobbl YneHbl 3TUX coobulecTs
MOT/IN  y4acTBOBATb B MNYyOAMYHBIX Aenax, OHW AO0/KHbI ObITb Hay4yeHbl
npasuaam nosBefeHus B Nyb6/MYHOM chepe M YyCBOUTb coAaepyKaHue CBOMUX
CTaTycoB.

locynapcTBo, KOTOpOe OTKasbiBaeTcsA _OT  nalopanvM3ma, YCKOPEHHbIMU
TEMNaMM  YCTPEMAAETCA K naTepHaAMsmy W 3atem BOCMPUHUMAET
AOrMaTMYeckne, MAeoNoTMYeckn 0BOCHOBaHHble $OPMBIL OCYLLECTBAEHUA
BNACTW.

LLTtaT (State) Hanpoub MCKAOYAET CyOCTaHUMANBHbIN NOAX0A K NONUTUKE, OH
BCEro /IMWb CTPYKTYypa, OCHOBaHHafAy, Ha CTamycax W npoueaypHbIX
B3aMMOAENCTBUAXMENKAY, CTaTycamMu, NpeacTasastollas cobon HOPMaTUBHO
obycnoBAeHHbIA. NopAAOK.) B TaKoM cmbicie dwTaT obpasyeTr dopmy
COBPEMEHHOM  eBPOMENCKOM  UMBUAM3AUMWU, MNPOAYKT  COLMANIbHOrO
TBOpYecTBa. MmeHHO WTaT ABASETEA YCAOBMEM M BO3MOMKHOCTbIO YaCTHOM
cBob60Abl, NOCKOABKY HE) NpeTeHAyeT Ha TOTa/lbHOe onpeaeneHue
peanbHoctu. LUTaT 0BpasyeTycaoBma ANA CyLECTBOBAaHUA AeNCTBUTENbHOIO
couManbHOROMMMPA, YCTPOEHHOTO B Mepy YesioBeka. OCHOBHOE HanpsxKeHue,
BO3HMKAlOWEE Ha rpaHULAX LWTaTa, — B3aMMOAEWCTBME 3TOro nopsfka C
b6ecnopsakom, xaoecom;, beccmbicanuein u  bHecnpaBMem, a TaKke ero
camoorpaHuyeHue, BO3AepKaHWE OT UHTEPBEHUMM B 061aCTb YaCTHOro, OT
TOTa/IbHOrO PEeryaMpoBaHNa NPpUBaTHOCTU.

B Takoi nepcnektuee nepen obuiectBamm HOBOro BpemeHW M3HaYaNbHO
CTOs/M1a 3aZ3a4a OpraHM3aumMm NybAMYHOTO NMPOCTPAHCTBA, MOHMMAEMOTO KaK
state, ymonocTMraemoro COuMasbHOrO MMpa, B KOTOPOM 334aHbl HOPMbI
CNpaBeanMBOCTU M AO/KHOTO M KOTOpPbI obecneymBaeT AnMYHy0 cBoboay.
«locypapcTBO — MOPAAOK, HE3aBUCMMbIM OT MaPTUKYNAPHON MNyb6ANYHOM
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NMOJIMTUKKU, COCTaBAAET CyTb nepemeHbl [npousoweawent 8 XVI-XVII BB. —
Mpum. O.B.]. Onsa Bcero, 4To NpaBMTENbCTBO AeNaeT, OCHOBOW BbiCTynaer
naea rocyfapcTea Kak obuiero nopagka». B aTom KOHTEKCTe TOYKA 3peHuA
fo66ca MoKeT ObiTb BblpakeHa HEeCKo/AbKo Mo-gpyromy. ocynapctso M
BECbMa LWeAPO OTHOCUTE/NIbHO MPAaBUTE/IbCTBEHHON AeATENbHOCTU: OHO
MOXET OXBaTUTb MHOrO pas3/MyHbIX ee BuMAOB. Ho paeAaTenbHOCTb
NnpaBUTENbCTBA M €ro NpeAnucaHnA Bcerga A0/KHbl OTBEYaATb MHTepecam U
uenu rocygapcrtea. [obutbcs ACHOCTM B wMAaege rocyAapctsa O3HAYaeT
OCTAaHOBUTbLCA HA BeCbMA HEMHOTOM, a MMEHHO Ha YTBEP)KAEHUU, 4YTO
oTAeNbHble GOPMbI YyNpaBAeHNA MMEIOT TONIbKO O4HO ACHOE OCHOBaHME WX
onpasAaHuA 1 NermTMmMmm3anmm, CKAoYatowee Bce gpyrne Gopmbl U MeToAabl
ynpasneHua. T.e. napagoKcanbHO Uaesa rocyapcrBa CoeANHAETCA C naeen ¢
OrpaHUYEeHHOro NpaBuUTeNbCTBaA. B 3TOM 3aKkntodaeTca u yTBepKaeHue Toro,
YTO rocy[apcTBO, Cpeau APYrux Belien, UCKMOUUTENbHO KOMMETEHTHO B
abCONIOTHBIX BO3MOYXKHOCTAX M OPraHNYHOB CPeACTBaX,AOCTUKEHUSA.

Mak MaputeH nuwet: «locygapcTBO .eCTb NAMWb Ta YaCTb MNOAUTUYECKOrO
obuectBa, KoTopasa B Hanbobluel CTENEHN 3auMHTEepecoBaHa B COXpPaHEeHUM
3aKOHa, Noaaep’KaHnm obLEroy6,1arococTosHns 1 0bLWEecTBEHHOTO NOPAAKa,
a TaKXe B ynpaBiAeHWUW \ 0BLLeCcTBEHHbIMM genamu. [ocydapcTso
npeacrasaseT coboi Ty 4yacTb, ROTOpashcneunannusmMpoBaHa Ha MHTepecax
uenoro. 3To He Ye/l0OBEKM He rpymnna NAEN, 8 COBOKYMHOCTb YUPEXAEHWUN,
obbeanHeHHbIXC B 0OYEHb, BaKHbIA ~MexaHM3M. ITO CcBoero poaa
npousBeeHNE UCKYCCTBA BbINI0 CO34aHO YENOBEKOM, OHO MCMO/b3yeT MO3T U
SHepru.MenoBeka 1 6esUenoBeka HMUero cobol He NpeacTaBaseT, HO OHO
ABnser cobol BbiCluee BOMAOLLEHWNE pa3ymMa, BHEANYHOCTHYIO, YCTOMUMNBYIO
CBEPXCTPYKTYPY, O OYHKUMOHUPOBAHMM KOTOPOM MOXKHO CKas3aTb, YTO OHa
pauMoHaNbka B KBaapaTe, NOCKOAbKY B Hell TBOPEeHWEe pasyma, CBA3aHHOe
3aKOHOM U cuctemoit | Bceobuwmx npasun, 6onee abcTpakTHo, 6onee
OTYY}KAEHO OT CAYYaMHOCTEN ONbiTa M MHAMBWUAOYANbHOCTM, a TaKXKe bonee
6€e3’KaNoCTHO, YeM B HaLLEN NHAMBUAYANbHOW XU3HU. [OCYyAapCTBO — 3TO He
BbiClLee BonnoleHne aeun, Kak nonaran lerenb. [ocyaapcTtBo — 3TO U He
HeKasi BepXoBHaA J/IMYHOCTb; [OCYAapCTBO €CTb He YTO WMHOE, KaK OpraH,
KOTOPOMY [iaHO NpaBO MCNONb30BaTb BNACTb W MPUHYKAEHWE, OpraH, B
KOTOpbIA BXOAAT 3KCMepTbl B 006nacTM  oOOLWECTBEHHOrO MopAagKka U
6.1aroCoCTOAHNA, — MHCTPYMEHT Ha Cyx6e yenoseka». >>°

Takoe npeacTaB/ieHMe O rocyAapcTBe NO3BOMAET 3aMEHUTb MOUTUYECKUE
OTHOLWIEeHUs B nNyb6anyHoM cdepe NPaBOBbIMW OTHOLIEHUAMW W Aenaet
HEBO3MOXHOM CUTyaLMIO, B KOTOPOI YenoBeK 6bin Bbl MPUHYKAEH CAYKUTb
3TOMY WHCTPYMeHTYy. TaK poXaaetcs uaes KOHCTUTYUMOHasn3ma, npu
KOTOPOW rocyaapcTBO CAYXKUT YeI0OBEKY, @ NPABO BbICTYMaeT UHCTPYMEHTOM
nogaeprkaHusa 6anaHca ux MHTepecoB. MapuTeH TaKKe BblparkaeT o6LLyHo

204K, MapwuTeH. Yenosek un rocygapctso. Mocksa: Uaea-Mpecc, 2000. C. 16.
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Mael ectecTBEHHOro npasa: «Koraa Mbl rOBOPUM, YTO rOCyAapcTBO eCTb
BbICLUAA 4YacTb MOAUTMYECKOro obuiecTBa, 3TO O3HAyaeT, YTO OHO Bbllle
APYrMx opraHOB U KOMJIEKTUBHbIX YacTell aToro obulectsa, 0IHAaKO 3TO BOBCE
He O3HayaeT, YTO OHO Bbille CaMOro MoJiMTU4Yeckoro obuiectsa. YacTb, Kak
TakoBaA, noaunHeHa uenomy. [ocygapctBO MNOAYMHEHO MOJAUTUYECKOMY
06LWEecTBY KaK LLeJIoMY, M OHO C/YXKUT MNOJINTUYECKOMY OOLLLEeCTBY Kak Lesomy.
fBNAeTca QM rocyaapctso XoTA 6bl rnaBoi noanTMyeckoro obuiectsa? Eapa
1IN, NMOCKOJIbKY Yy Y4YenioBeKa rosioBa eCtb opyane Takux AyXOBHbIX CU, KaK
pa3ym W BONA, KOTOPbIM AO/MKHO CAYKUTb BCE TEN0 YeNoBeKa, Mexay Tem
Kak (YHKUUKM, BbINOMHAEMble FOCYAapCTBOM, HamnpasBAeHbl Ha CAyMKeHue
NOAUTUYECKOMY 0BLLEeCTBY, @ He Hao6opoT». 22

MpPOTUBOMNONOXHOW Teopuen ABNAETCA Ta, KOTopas CBA3aHa C WHbIM, C
OecnoTMyeckMm npeactaBfieHMeM O rocydaperse, OCHOBAHHbIM  Ha
«CybCTaHUMANUCTCKON», AN «abCcoNtoTUCTCKOM», Teopun. CornacHo 3Tom
TEopUU, rOCyAapcTBO ABAAETCA CyObeKTOM MpaBa, TO eCTb MOpasibHOM
NIMYHOCTBIO M, 3HauuT, UuenbiMm. CaéaosaTenbHO), rocygapctso  aunbo
noaasnseT noaAnuTu4eckoe obuecr8o, nvMbo nornowaer ero, obsagas
BEPXOBHOM BNACTbio B CUY COBCTBEHHOIO ecTecTBEHHOrO HEOTYYKAaemMoro
npaBa U B KOHEYHOM cyeTe paaum ceba caMoro.

PasymeeTca, Bcemy Be/MKOMY) W CGUALHOMY. MIPUCYLLE WHCTUHKTUBHOE
CTpemsieHne U Aaxken0CcobeHHOe\ UCKYLIERMe — “ BblIMTK 3a COOCTBEHHblEe
npegensl. Cunal CTpEMUTEA HapaluBaTb CUAY, MEXaHU3M cunbl  —
H6eCKOHeYyHO paclimpAaTb cebs; BbicluMe npaBoBble U aAMUHUCTPATUBHbIE
MEXaHWU3Mbl..CTPEMATCA, K BIOPOKPaTUYECKON CaMOLOCTaTOYHOCTU; OHM
xoTenu! Bbl cunTath cebs \Lenblo, anHe cpeacTBoM. Te, KTO 3aHMMaeTcs
npobaemamm LEeNOFO,), CKIOHHbI paccMaTpuMBaTb Camux cebs B KauyecTse
Lenoro: ‘TeHepasnuTeT | paccmatpuBaeT cebs B KayecTBe BCeill apmuu,
LEepKoBHaA BMlacTb cYMTAET ceba BCel LEepKOoBblO, a rocygapcTBo — BCEM
NoANTUYECKMM 0BecTBOM. TakMm Ke o06pa3om rocygapcTBO CTPEMUTCS
npunucatb cebe * cneumdpuyeckoe obwee 6HGnaro — COBCTBEHHOE
CaMOCOXpaHeHMEe M POCT, OT/IMYalolMecs OT ObLLEeCTBEHHOro NopsaKka M
6.1arococToAHUA, KOTOpble ABAAIOTCA €ro HenocpeAcTBEHHOW Uenbio, U oT
obuiero 6nara, YTo ABAAETCA €ro KOHeYHoM uesnbio. Bce 3Tn 6eabl — He YTo
MHOE, KaK Npumepbl "ecTecTBeHHOI" KpallHOCTU Unn 3noynotpebneHus.

B nepuos MHAMBUAYANUCTUYECKOW UAM  «nubepanbHOW» AeMOKpaTUu
rocygapcteso, npespalleHHoe B abconoT, o6HapyKuio CcTpemaeHue
3aMeHUTb cobolM Hapog, Takum obpasom B 3HAUUTENbHOM Mepe OTYyXKAan
€ro oT NOJINTUYECKOM KN3HU; 3TO rOCYAaPCTBO OKA3a/N0Ch TaKKe CNOCOBHbIM
NnopoAuUTb MeXKHaUMOHaNbHble BOMHbI, Tep3aBlwmne XIX—XX se. OgHaKko nocne

21K, MwuputeH. Yenosek u rocygapcrtso. C. 23.
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Hano/eoHOBCKOM 3MNOXM TO XyAwee, 4YTO MOr TMPUHECTM npouecc
abcontoTM3aumMmM rocyaapcTsa, OrpaHWYMBaNOCbL MNpeobnafaBWMMK  TOrAa
OEeMOKpaTU4eckon ounocopmein n NOANTUYECKOM MNPaAKTUKOW. ITO xyalee
O0OHapyKMNo cebs C NPUXOLOM TOTANUTAPHBIX PEXMMOB U GUNOCODCKMX
yyeHunin. FocypapcTBo, npeBpaleHHoe B abcontoT, ABMAO CBOE MCTUHHOE
Anuo. Hawen snoxe 6blna AaHa nNpuBMAErva cosepuatb FOCYLapCTBEHHbIN
TOTA/IMTAapU3M pacbl B HAUMCTCKOM [epmaHuu, Hauum — B aLIMCTCKON
UTanuu, Knacca — B KOMMYyHUCTUYECKOM Poccuu.

lTaT — 5TO NPaBOBOE [OCYAAPCTBO, MO  CYLECTBY OrPaHWYEHHOE,
3aHMMaloLLEe OonpeseneHHOe MECTO, MpPeACTaBIeHHOe CBOMMM OpraHamu.
YCTpOEHMe NpaBoBOro rocyAapcTaa ABAAETCA OAHUM U3 HaMBONEEe COKHbIX
BOMPOCOB, C KOTOPbIM CTa/KMBAETCA TeOpUA KOHCTMTYLMM, B CUAY BECbMa
OMHAMUYHBIX  OTHOLIEHMIA,  CylecTByloWuX Mexay ABYyMA  TakUMU
MHOTOTPaHHBIMU ABAEHUAMM, KaK rocyAdperso. u. npaso. OnpeaeneHHas
nyTaHWLA CBA3aHAa M C ynoTpebneHdem 5TOro ‘TepmMuMHa — NpaBoBOE
rOCYf,apcTBO. MICTOpPUYECKUE U Ky/bTYPHble GaKTbl CBUABTENLCTBYIOT O TOM,
YTO HeT eAMHOro MOHATMA NpPaBoOBORO rOCY4APCTBA, XOTA CYLLECTBYIOT
5/1EMEeHTbI, KOTOpble B ONpPeAeneHHbIX 0BCTOATeNbCTBAX NPEACTABAAOTCA B
CXOXMX BblpaXKeHUAX. Kak TexHuKa ynpaBAEHUs NpaBoOBOE rOCy4apCTBO
NPOABNAETCA B COBOKYMHOCTY NPaBU,JABAIOLLAXEA OMOPHBIM OPUAUYECKIM
aprymeHTom Nt06050.. rocyAaperea. O@HaKoO CCblIKa Ha MNpPaBoOBOE
roCyapcTeo NpUBbIMHA KAK B aBTORPATHAX, TaKaM B AEMOKPATUAX, MOTOMY
YTO NO3BONAET APFYMEHTUPOBaTb MPUMEHEHME NPUHYKAEHUA, a TaKKe
NOTOMY, YTO Npeanaraer cioeebb! 3aLuTbl cBo604. X. Banagec nuwet: «C
UCTOPUYECKMUX. UINKYNbTYPHBIX MO3NLMIA MOHATUE NPaBOBOrO rOCYAapCTBa
NpUoBPENo HeKyio ABYCMBICAEHHOCTb, OTOMY YTO €ro $YHKLMOHANbHOCTb
“Cnonb3oBanach AN MOAAEPHKAHUA AMAMETPaANbHO MPOTUBOMONOMKHbIX
KOHCTUTYLMOHHbIX CTPYKTYP. BHyTpK AEeMOKpaTUYECKOoro
KOHCTUTYLMOHa/iM3Ma MPABOBOE rOCYAApCTBO MPUOBPeTaeT CBOWMCTBEHHbIE
emy uyepTbl. dopma ocysapcTsa npegonpenenseTr ¢Gpopmy NPaBOBOro
roCyZapcTea, MOSTOMY KOHCTWUTYLIMOHHbIE AEMOKpaTUYecKMe rocyAapcTaa
MMEIOT CXOAHbIE 3NEMEHTbI, XapaKTepusylolme NpaBoBoe rocyAapcTso. B
aBTOPUTAPHOM TOCYAAPCTBE BAACTb MOAYMHAETCA CBOMM COBCTBEHHBIM
npaBuaam, KOTOpble NPeAyCMaTPUBAIOT LMPOKUE MPEAEbl A1 YCMOTPEHWS.
MO3TOMY HET YBEPEHHOCTM B CBOMX NPaBax y Tex, KOMy aapecoBaHa HOPMa;
BO3MOMHbIE PeaKLMM BAACTU HempeAcKasyembl U IOPUANYECKUE rapaHTUm
NpeBpaLLaloTCA B HEUTO HeocA3aemoey. 22

B KOHCTUTYLUMOHHOM AEeMOKpPaTUYECKOM rocyapcTse, HaO60pOT, cywecrtsyet
YBEPEHHOCTb B OTHOWEHMNAX C BNACTbO;, NpeanosaraeTcAa, 4YTo peleHuA

222
[Overo Banagec: KOHCTUTYLMOHHbIE NpobaemMbl NPaBOBOro rocyaapcTea. Mocksa:

Naea-Mpecc, 2009. C. 19.
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OpraHoB BJ/lacCTM Bcerga npeackasyembl, M topuguyeckoe obecneyeHue
ABNAETCA OCHOBHOM rapaHTMeil pyHAaMeHTaNbHbIX NpaB. Bce yKkasbiBaeT Ha
TO, 4YTO [OEeMOKpaTU4YecKkas npupoda KOHCTUTYLUMOHHOTO rocyaapcrsa
ABNAETCA BbIPa’KEHWEM CMbIC/1A U COAEPrKaHMA MPaABOBOrO rocyAapcrsa, u
NpaBoBas rOCYAApPCTBEHHOCTb MOMKET MbIC/IMTLCA TOJIbKO B KOHTEKCTE
pa3BuUTMA NpaB 1 cBoboAbl YeNoBeKa.

NpaBoBoe rocyaapcTBO OCHOBAHO Ha MOAYUMHEHUU  AeATeNIbHOCTU
rocy4apcrsa KOHCTUTYLMU M HOPMaM, KOTOPble MPUHATbI B COOTBETCTBUMU C
NopsAKOM,  YCTaHOBNEHHbIM  KOHCTUTyUMEW. ITUM  HOPMbl  NINLLEHbI
nponssosibHoCTU. OagHa M3 Knaccnyeckmux pabot XX B. no npasBy — «Mopanb
npaga» Jl. ®ynnepa — nocBAWeHa BOMPOCY ONpPeAeNeHns Kputepues
HEenpoM3BO/IbHOCTU MPaBOBbIX HOPM M npaBoBoi cuctembl. Hopmbl
rapaHTUPYIOT OTBETCTBEHHOE W  KOHTpoAUpyemoe ¢yHKUMOHMpPOBaHME
OpraHoB BJIaCTM; OCYLLECTB/IEHME TMOJIHOMOUYUK, B COOTBETCTBUM C
M3BECTHbIMU MOJIONKEHUAMU, HE WMMEKWMMM 0OpaTHOM cunbl B Caydae
YXYALWEHNA NONOMEHUS, A TaKKe, cobnogeHne ANYHBIX, COLMANBHDIX,
KY/IbTYPHbIX N NOJAUTUYECKMNX MPaB.

CoBceM He cny4yaiHo, YTO MAEA NPABOBOro rocy4apcTsa NosayYnna passutme
B nepuog, nimbepannsma, ero KOHLenuua, HawNa oTparkeHmne B pUaocopckmx
counHeHuax W. Kanra mB. ¢oH MNymbonbaTanOb6a NpuLIn K BbIBOAY O TOM,
4TO rocyaapcTeeHHble AEUCTBMA OrpaHUYeHbl NPEgenamm oxpaHbl cBob6oabl
MHAMBMAA. HeCMOTPs Ha TO YTO B MX MCCNen0BaHMAX 3Ta MAeA BblpaKeHa
BMNOJIHE OTHETAMBO, MEPBbIM, KTONIOHA €€ 3HAYMMOCTb 411 NOJUTUYECKUX U
topuauYeckmx onpeaeneHnin rocyaaperea, bbll HEMELKUIA FPUCT U NOJUTUK
Pobept ydoH Mosb. 2B 1829 r. oH onybamkosan paboty «[lpasosBoe
rocyaapcTBo. KoposeBcTBa Bioptembepr». MHorve aBTopbl MPUMMCHIBAIOT
¢oH Monto nepBeHCTBO, B ynoTpebseHMM camoro AaHHOrO TEPMWMHA, HO
bokeHdopa OTMEYAET, YTO TepPMUH BrepBble ucnonb3osan K.T. Benbkep B
1813 r. Bmecte c TeM 60/bluMIiA MHTEpeCc NPeaCTaBAfET He 3apoXKAeHue
TEPMWHA, @ Té OCHOBHbIE XapaKTEPUCTUKMU, KOTOpble Benbkep BKAOYAOT B
3TO HOBOE TMOHATME: MpPaBOBOE [OCYAapCcTBO — 3TO rOCYAapcTBO
CNpaBegMBOCTU, MOHUMAHUS U PaLMOHANbHOM NOANTUKK. CO BpEMEHEM 3TU
yepTbl MOCTENEHHO OTOWJ/M Ha 33a4HMIA NAaH, YCTYNMB A0OPOry Apyrum
XapaKTepPUCTMKaM, B COBOKYMHOCTM ONpene/iMBLIMM COAEPKAHWE MOHATUS
NpaBoOBOr0 rocyAapcTBa. Tem He MeHe W CerogHAa CcyTbio MpPaBOBOro
rocygapcrea npogo/KaeT 0CTaBaTbCA PALMOHA/IbHOCTb NPU OCYLLECTBAEHUU
BNACTU. KoHuenums npaBoBOro rocyaapcrsa cTana OTBETOM
abCcontoTUCTCKOMY TOCYAapCTBY, KOTOPOE XapaKTepM30BasoCb HE CTOJ/IbKO
oTcyTcTBMEM CBODOJ, CKOMIbKO HEOrpaHWYEHHOW KOHLLEHTpaumen BAactu M
HH 6€30TBETCTBEHHOCTbIO Mepes obuwectBom M yenosekom. CerogHa aTa
KOHLEeNUMA NPOTUBOCTOUT MOAENAM TOTaJIMTAPHOrO MAM aBTOPUTAPHOrO
rocygapcrea.
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HOpuamyeckme rapaHTUM NPaBOBOro rocyAapcTBa CTa/iM COOTBETCTBOBATb
TpeboBaHMAM COBPEMEHHOIO KOHCTUTYLMOHaAn3ma. Mocne Btopoit mnposoit
BOMHbI MPABOBOE rOCYAAPCTBO OblIO MPOTMBOMNOCTABAEHO TOTA/IMTAPHOMY
rocygapctsy. JIl060NbITHO, YTO TEPMUH KKOHCTUTYLLMOHANM3M» Obla BNepBble
ncnonb3oBaH B 1832 r. aHrAmniickum nosatom Pobeptom CayTtv, Ho ero
BHeJpeHWE B IOPUANYECKYIO JIEKCMKY MPOU3OLWN0 OTHOCUTENIbHO HeaaBHO.
Mpeanonaranocb, YTO KOHCTUTYLMOHANAM3M BK/toYaeT B ceba aBa 6a3oBbixX
3/1eMeHTa, KOoTopble MO MPOLWEeCTBUN BPEMEHW CTa/IM PAacCMATPMBATLCA Kak
CMHOHMMbI MNPaBOBOrO rOCYA4ApCTBA, -—BEPXOBEHCTBO KOHCTUTYUMWU W
pa3rpaHuyeHve OQyHKUMA NpU  OCYLLECTBAEHMM BAAcTU. KOHCTUTYums
®paHumm 1791 r. BKAOYMAA B CT. 16 nNOAOKeHWe, BMNOCNEACTBUM
npeBpaTMBLIeeca B AOrMy AMbepasbHOro KOHCTMUTyumoHanusma: «Jltoboe
obwecTtBo, B KOTOpOM He obecneyeHo (MOAb30BaHME MpaBaMn U He
npoBefeHO pasfesieHuMe BNacTen, He UMEET KOHCTUTyuum». Hapo umets B
Bnay, 4to 8 1793 r. B npoekte KoHcTutyummn CeH-MiocTa npeanaranocb
M3MEHUTb 3TO NoJsioXKeHue: «Hapoa, KoTopbiit “He, rapaHTupyeT
OCyLLeCTBNEHNE CBOMX MNpaB M obecrnedeHne UCNONHEHWA  CBOWX
obA3aHHOCTEN, HEe MMmeeT "KOHGIUTYUMW W NPUHLUNOB OOLECTBEHHOIO
cTposa». B 3Tom cnyyae ' BaXKHOe, 3HAYe€Hue nNpMAaBanocb Jullb
KOHCTUTYUMOHHOMY. sBEPXOBEHCTBY. [lalCUy, HanpUMep, MOKasan, Kak B
AHrnMM HaumHad' ¢ XIV B.\npousowiia’ MHTEFPALMA MOHATUI KKOPOHa» M
«BEPXOBEHCTBO MpPaBa». KOpoHa HyXAanacb B MpaBe KaK Cpeactse AnA
NpeaoTBPaieHNA ee CBEPKEHUA AN Y3ypnauumn; NpaBoBas HOPMa, B CBOKO
oyepedb, NpeAnoAarana ,Haandne WmBJIacTn, KOTOpaA ee npumeHAna.
KoponeBcKow BnacT MpuMcyLleBbipabaTtbiBaTb U NPUMEHATb HOPMbI. C10BOM,
063 MONHOMOYMA HAXOAATCS B) OAHUX PYKax. AHIIMMACKasa pesosoums
O3Hayana Mepexos BePXOBHOM BNacTM (cyBepeHWTeTa) OT MOHapxa K
napaameHTy, OAHAKO WHCTPYMEHT OCYLLECTBJEHUA BNAACTM OCTAJICA TOT Xe:
npaBoBas HOpMa.

Rule of Law («npaBneHue npaBa») B CBOKO oYepesb Npeanoiarano TPohHyo
rapaHTUIO: 3aKOHOAATEeNbHbIM MPOLLECC, YHUMBEPCANbHOCTb MNPaBOCYAMA U
NoAYMHEHME aKTOB BAACTU CyAebHbIM pelleHnsam.

Ye no3gHee, B XX B., NpaBoBOoe rOCYAapCTBO CTOJIKHY/AOCb C
ToTanMTapusmom. [lpu 3TOM OKasanocb, 4YTO camu Mo cebe wugen
3aKOHOAATEeNIbHOTO Mpouecca U YHMBEPCANbHOCTU MPaBOCYAMA ABAAKOTCA
HefoCTaTOUYHbIMM  AnA  obecnedyeHuA peXkMma MpPaBoOBOro rocyaapcTsa.
®PopManbHO, U HALUUCTCKUA, U1 KOMMYHUCTUYECKUIA PEXMMbI BblOEPKUBAOT
nofobHbIA TecT. B TOM, YTO KacaeTca KOHTPOAA 3a aKTaMu BAacTeil co
CTOPOHbI CyAei, HeobXxogMMO OCTeperaTtbCs 3KCLECCOB He  TOJIbKO
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WCNONHUTENbHOM, HO W 3aKoHoAaTeNbHOW BnacTu. [o3atomy npaBoBoe
rocyapcTBO  OPMEHTMPOBAHO HA  BOCMPENATCTBOBaHME TOTA/NUTAPHOM
9KCNAHCUM rocyZapcTBa. TOTanMTapu3M XapaKTepu3oBanca MNOoAaBAEHUEM
WHAMBUAYANbHBIX U KONNEKTUBHbBIX NPaB M cBO6OA, BKAOYAA 3anpeT NapTui,
coBeLaTeNIbHbIX OPraHOB, a TaKXe cBoboAbl NepeasuKeHua, cobpaHUn K
BblpaXeHMa  MHeHuA. Bmecte ¢ Tem  TOTaAuTapusm  CTpPeMUTCA
NIerMTUMMPOBATLCA  NOCPEACTBOM  OPUOMYECKMX  MHCTPYMEHTOB.  3a
UCKNOYEHNEM  KOMMYHUCTUYECKMX W KOPMOPATUBUCTCKUX  PEXMMOB,
pa3BmBaBWNX  GOpPMasbHble  BHELWHWE  KOHCTUTYLMOHHbIE  aTpUbYyTbI,
dbanaHrmsm, HauMoHan-coumanusm m Galwnsm yTeepauan cebs nocpescTsom
pa3/IMYHbIX 3aKOHOB, KOTOpble, OAHAKO, He MNpPeacTaBAAAN HEKoero
CUCTEMATUYECKOTO eanHCTBa. [MThep npasuAa, rnaBHblM 0H6pa3om onmpasch
Ha 3akoH 1933 r. O u4pe3Bbl4alHbIX 3aKOHOAATE/NbHbIX MOJHOMOYUAX,
NpeaocTaBAABLLUMA BO3MOXKHOCTb YyNpaBaATb MQ \CBOEMy YCMOTpeHuto. Ha
OCHOBE [e/IerMPOBaHHbIX MNapAaMEHTOM MOJIHOMOYMN  OblIM  MPUHATDI
HiopHbeprckuin pacuctckuin 3akoH 1935 F. 1 [lekpeT o 3akoHe o rpaxkaaHcTee
nmnepum ot 25 Hosbpa 1941 r., AnMWABLIMIM €BPEEB HEMELKOFO rparkaaHCTBa.
Co cBoelt cTopoHbl, B UTanum npu npasaedunn MycconnHm, opmanbHO
npoaonKan gencrsoBatb ANbOEPTMHCKUIK €TaTyT 1848 r., HO pasNnUYHble
3aKOHbI yKpenaanu Bnactb Myeconnhun. NMomume yupexkaeHuna bonbloro
dawmncTcKoro coBefamBarkHoe 3HaueHWe Mapvobpen 3akoH o pedopme
nsbuparenbHon cuctemol 1923 r., BKAOYaBLIMN «nonpaBKy 06 ynpasaeHUn».
CornacHo aTomy 3aKeHy NapTvA, NOAYYUBLUAA OTHOCUTENbHOE BONBbLUMHCTBO
Ha BblOOPaAX;»ABTOMATUMECKU MOAYy4Yana abcontoTHoe H60/bWMHCTBO MECT B
napnameHTe. B1925 r. MyeconnHn Bbran” genernpoBaHbl 3aKOHOAATe/IbHbIe
nonHomouuaA. MNMpUHUMAKMANABHOE 3HAaYEHUE MMENO pelleHMe O CO34aHUM B
1926 r. CneumanbHoro TpvbyHana 3alMTbl FrOCYyAapCTBAa — aKTa, KOTOPbIU
HeKoTOpble aBTOPbI PACLLEHMBAOT MO CYTU KaK HACTOALWMMA OCHOBHOM 3aKOH
3TOro pexkmma.

Takum o6pasom, cTporo <¢opmasbHble NO CBOEM MNpuMpoge acnekTbl
(Hanpumep, HanAMuMe KOHCTUTYLMM) HedoCTaTouHbl AN MpPU3HaHWA
npaBoBoro rocygapctea. Kak yteepkaaeT Lmnnenanyc, npasoBoe
rocyapcTBo ONMPaeTca Ha ABa OCHOBHbIX MPUHLMNA: NPOMNOPLUOHANbHOCTb
(T.e. copazmepHOCTb NO/b3bl U Bpeaa, BO3SHUKAIOWMX BCNEACTBUE AENCTBUIA
rocyAaapcrsa) U 4pesmepHocTb (T.e. HenpuunmHeHue 6onbluero Bpeaa, Yem
3T0 Heobxoanmo). 22

223 Cippelius, Rajjngold (2000). Filosofija prava [Philosophy of law]. Kyiv: Tandem
(1982).
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B XX B. paspabatbiBanvcb Hanbonee TpyAHble BOMPOCHI TEOPMM MPABOBOrO
rocypapcrea. Tak, FaHC Kesb3eH paccmaTpuBan rocyAapCTBEHHbIM NOPALOK
M NPaBOBOW NOPAAOK KaK MAEHTUYHbIE: «/1tloboe rocyaapcTBo B GopMasbHOM
CMbIC/Ie ABNAETCA NPaBOBbIM FOCYZapcTBOM, NOTOMY YTO Ntoboe rocyaapcTeo
OO/MKHO  YCTAHAB/AMBATb  MPUHYAMTENbHbIM  MNOPAZOK... W Moboi
NPUHYAUTE/NbHbIA NOPALOK A0/KEH ObiTb MPaBOBbIM NopagKkom». Kenb3eH
TaKXe obpawanca K naee paumoHanbHoOCTU. Maea NpaBoBOro rocyaapcrea
MMEEeT CMbIC/T KaK C IOPUAMYECKOM, TaK U C NONUTUYECKON TOUKWU 3peHMs,
MOCKOJIbKY npeacTaBnseT (yHKUMOHANIbHOCTb TOCYAAPCTBEHHOM CUCTEMBI,
BHOCWT B 3Ty CMCTEMY HOPMA/IbHOCTb M PaLMOHANIBbHOCTL U, CEeA0BaTe/bHO,
yMeHbluaeT GpaKkTopbl HeonpeaeeHHOCTH.

MpaBoBoe rocyfapcteo nocae Bropoit mnposon BoliHbl NpMobpeTaeT HOBbIE
XapakTepuctnkn. lloasmnocb coumanbHOE npasBoBoe rocygapcreo. Ero
pOXKAEHME MOXHO CBA3aTb C MNOABJAEHUEM KOHCTUTYLUMKepeTapo (MeKcuKa,
1917) wn Beimapa (Fepmanua, ¢ 1919). KoHcTutyuma  Poccuiickoi
Coumanuctnyeckon depepatmsHon CoBerTckol Lecnybnnkn v1918 r. Takke
cogeprkana  pa3BepHYTYIOM, «AeKnapaumio  npas  TpyAdlueroca U
3KCN/IyaTUPYeMoro Hapoga», BKAOYasA MOAOMKEeHWe O npaBe Ha Tpya.
KoHctutyummn Kepetapo v Belimapa 0603Haya M mpobiemy Kaaccuyeckoro
nmbepanbHOro  [OCYAApPCTBA: ' MPaBOBOEN. TOCYAAPCTBO,  YTBEPXKAAA
dopmanbHoe paBeHCTBO Mepes 3aKOHOM, MPUBOAMT K IKOHOMMUYECKOMY
HepaBeHCTBY. YKasaHHble |KOHCTUTYLMM nNpusBaHbl ObliM  COAENCTBOBATb
nepexoay.-KscoLnaabHOMy MpPaBoBOMY FOCyLapcTBy. B KayecTBe KOPPEKTUBDI
HeynopagoYeHHOCTH nbBepann3ma 350 CoumasibHOe roCyAapcTBO LO/IKHO
BCEr4a BMeLMBATLCA B TEX CAyYanX, KOTAa PbIHOYHAA 3KOHOMMWKA yrpoXKaeT
CaMWM YEIoBUAM CBOOOAHOIO PBIHKA MAW NPUYMHAET 3HAYUTENbHbIN yLLepb
HaLMOHabHOK, 35KOHOMMKE UM OKpY»Katowen cpege. Lunnennyc ykasbiBaeTt
Ha KosnebaHMA B MPOLECCE MCTOPMYECKOTO PA3BUTUSA MeXAY rocyAapcTBOM
6narogeHcTBMA W haWBEpanvMsmom, B pe3y/nbTaTe Yero CTaHoBATCA
OYEBMAHBIMU PUCKK, “C KOTOPbIMM TFOCYAapPCTBO MOCTOSAHHO CTa/IKMBAETCA:
CHM}KeHMe nopora cBoboapl M «TakMm 06pasom yaylweHue 31eMeHTapHbIX
noTpebHOCTEN MAM pPacnpoCTpaHeHWe AencTBmAa cBoboabl M TEM CaMbIM
npeaocTaBAeHNE OXOTHO MCMOJIb3yeMbIX BO3MOMKHOCTEN 3/10ynoTpebaeHus
aTol cBoboaOM». Liunnennyc npuxoamTt K BbiBOAY: HECTabuabHOCTL dopm
NnbepanbHOro rocyfapcTea KOPEHUTCA B TOM, YTO «cBOb60Aa B 060MX cayyasx
BeAET K 3/10ynoTpebaeHunio elo» 1 Takoe 3noynoTpebaeHne onatb NpUBOAMT
K ee orpaHuyeHmio. >

OpHako coumanbHoe npaBoBoe TOCyAapCTBO HyXAadeTcA B «CU/IbHOM
ncnonHuTene», CnocobHom caenaTb Tak, YTOObI npesannposaau

224
Unnnenunyc. YKas. CoumHeHue. C. 82.
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cnpasegAuBble  0OLECTBEHHble  MHTepecbl U OblI0O  BO3MOMKHO
rocyapCTBEHHOE BMELIATENbCTBO A/1A 0becnevyeHna COOTBETCTBYHOLLEIO
OYHKLMOHNPOBAHMA  NapAameHTapM3ma. Ha npoTtaeHun  Bcero
NMOCNEBOEHHOrO NepuoAa MOMKHO Habno[aTb NOCTOSHHOE paclinMpeHue
MOSIHOMOYMIA  rOCYyAapcTBa, BO3pacTaloWMi o0bbeM npesocTaBAAEMbIX
rOCYAapPCTBEHHbIX YCAYr COLMANbHON HAMPaB/i€HHOCTU: 3TO KACAEeTCA TaKMX
chep, Kak o0Opas3oBaHWe, KWAUWHbIE YCAYrW, NPOAOBOSLCTBEHHOE
CHabXeHWe, MeAWMUMHCKoe obcnyKmBaHMe U coumanbHoe obecnevyeHue;
CUCTEMbBI NPOTrPECCMBHONO HANOroobNOXKEeHUA, a TaKXKe 3alWMTbl npas
ropoxaH, paboumnx u cenbCKmx xKuTenen n nepepacnpeaeneHuns 6oratcrsea.

CoumanbHOe NPaBoBOE roCyAapCcTBO He 6bl10 GE30FOBOPOYHO BOCMPUHATOM
KOHCTUTYLMOHHOM AOKTPUHON. TeHAeHuMel CoumManbHOro rocyaapcrsa
ABNAETCA MPOrpeccupylollee paclumpeHine OpraHy3oBaHHON BAacTU K
BO3pacTalollan 3aBUCMMOCTb 0bLiecfBA OT COLMAMBHON MOAAEPKKM M
[eNCTBUIN BNacTell, CBA3aHHbIX C patlpeaeneHnem 6oraTets. Xaiiek Hassan
5TO fABAEHWE «pabCKUM nyTem»: colmanbHoe JFocyaapcTBOL NPUBOANT K
NpeBpaLLeHNIO NPABOBOTO rOCYAAPCTBa B TOTAMTapHOE MW aBTOPUTAPHOE
rocypapcrso.’?

Mepen nMUOM TakKOrompoda BbI30BOB. HaxoaMTEA) MoJenb NpPaBoBOro
rocyapcrea ceroaHs.

2. ¢doH XalieK. Jopora K pabctBy. MockBa: ACT, 2012.
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Jlekyusa VI. NatHnua. CKOTbl 1 YenoBek

Jluyo u sewib. O cobcmeeHHoCcMU

EBponeickan npaBoBas Tpaauuma Bbipaborana BaxKHOe pas/iMune — Mmexay
amMuoMm M Belwbto. [pobnema pasanuma MexKay. AUMLOM U Bellblo
pa3pabaTbiBanacb Ha BCEM MPOTAXKEHUM nctopum npasBarEsponsbl. Pasnnuma
3TU TOHKMKE, [0/ITOE BpeMsa eBponeiubl He MOr/u, OTANYNTb paba OT roplukKa,
Bo/Ma — OT pebeHKa... bbiTbAMLOM 03HAYanO 0b6nagaTb onpeaeneHHbIMU
KayecTBamMu, KOTopbiMK He 06sapanm Bce, KTO, MOr FOBOPUTb UK NobUTb
WU NeTb NECHM.

EBponeickana npaBoBas TRAgMuMa QokycMpyeTea Ha npobreme ANYHOCTU B
ny6AMYHOM NPOCTRAHCTBE U NpeaoCTaBAeHUs B 3TOM MOPSAAKE NUYHOCTU
onpeae/eHHOre, craTycas MeHstoTca), npeactasneHna o nNy6aMyHom
NPOCIPaAHCTBE, MEHATEAN NpeacTaBAeHns o JMyHocTU. Yacto  3To
NPOUCXQAMUT TaK, YTO BBICTPAUBAIOTCA KOHLEMUMUN JIMYHOCTU, HE CBA3AHHOM C
Ny6AMYHBIM POCTPAHCTBOM, MW NYBAMYHOrO NPOCTPAHCTBA HE CBA3AHHOIO
6onbwe ¢ AUMHHOCTbO. |CBecTM mexay cobol /IMYHOCTb M NYyBANYHBIN
NopsAOK, MNOCTaBUTb 4 BONPOC O TOM, 4YTO OHW  AOO/XKHbI  6bITb
rapMOHM3MPOBaHbI, -  NapafoKcanbHO, - MOTOMY YTO CBOAWUTb BOEAMHO
npuxoamuTcs TO, 4YTO He O06ycNoBAMBAEeT OAWH OAHOro, YTO MOXKeT
pa3BMBATbCA AaBTOHOMHO APKF OT Apyra, HO 6yayus cBeAeHHbIM BMeCTE,
OOJ/KHO, MO /IOTMKE, BECTU K B3aUMHOMY YHWUTOMXKEHMIO, HACTOJIbKO
npobaemMbl IMYHOCTU OTMEHAIOT NPO6AEMbI NyH6ANYHOrO, U HA06OpPOT.

B ofHOM M3 rnaBHbIX KHUr EBponbl — OTKpoBeHMM MoaHHa, - coaeprKuTcs
onucaHue ropoga — HebecHoro Mepycannma, - KOTOPbIN BbICTPOEH NO Mepe
yenoseKa. MloaHHy AHren Bpy4YaeT mepy — 4Tobbl OH namepun fopoga, n AHren
roBOPUT: 3TO Mepa YenoBeKa. T.e. ropo yCTPOeH No Mmepe YesioBeKa, B Hem
YyesloBEK He TepaeTcA. ITO Ye/l0BeYeCKoe U3MepeHUe N NeXUT B OCHOBAHWUU
npobnembl nMua M Bewu. Tak BO3HUKaeT uaes, 4To nybavMyHas BNacTb
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OO0MKHA nNpuobpeTaeT Takne GopmMbl, KOTOPbIE MAaKCMMasbHO OTKPbITbl A/A
yyacTus B HMX OObIYHOTO 4esioBeKa, He MNpPOTMBOPEYaT €ero YacTHbIM
WMHTepecam, U COAENCTBYIOT eMy BECTU He TO/IbKO MYyHJANYHYIO KU3Hb, HO U
YaCTHYI0, KOTOopble He MpOTMBOPEYaT oAHa ApYyroi. Ecan ke Takoe
NpoTMBOpEYME BO3HWKAET, TO He CyLecTBYeT pa3 M HaBcerga AaHHoro
OTBETa, YTO Ke MpeAno4vyecTo B 3TOM csyvyae, NyO/NYHBIA WUAM YaCTHbIN
MHTepec. YacTHanA *KU3Hb HE MeHee BarKHa, YEM }M3Hb MUJIJIMOHOB NtOAEMN.
MNMoTomy NpMBaTHOE MOXET BOCCTaBaTb NPOTUB NYBANYHOr0. ITO YHUKaNbHbIM
BK/1aZ eBponenues B 06Lyt0 KyAbTypy Mupa.

B cepaueBMHE TaKOro poda WMAEM HaxoauTca /MU0 — Kak abcostoTHas
YHUKANbHOCTb U LLEHHOCTb, HE3aMeHMMaa HuYem. Tak, NPaBo NPoOU3BOAUT
BE/IMKOE pasfesieHne B MUpe, onpeaenas rpaHily Mexay MLOM U Bellblo.
Beww, Kak npaBWMnoO, 3amMeHsembl, OHWUA CBOAATCA K ¢yHKUMAM. EcTb
YHUKaNbHble BELM, HO KaK NpPaBWIO, UX YHUKANBHOCTb — MPOM3BOAHA,
npousBeAeHa CaMMM Ye/I0BEKOM, KOTOPbIN HagenseT Takylo Bellb JIMLOM U
Jaxke paeT el umaA. Tak, K nNpuMepy, JaloT MMeHa Kopabnam, uau
0C06€eHHbIM afimazam. B ¢punocodmm gaocuama nnam KoHPyLMaHCTBa MOMKHO
BCTPETUTb 3TO MFHOPUPOBAHWE JIMUHOCTU B MYBAMYHbIX Aenax, BCe B 3TUX
cuctemMax NoguvMHeHo nopsaARy, obwei rapmoHuu. Ho eBponeickan
Tpaauuma — apyrass, B Hel “Anua HEewmMOoryT. BbiCTymaTb Ob6bekTamu
cobCcTBEHHOCTU, HE MOTYT. BbITb TOMBKE  aleMeHTaMM Ny6AnMYHOro NopasaKa,
He MOryT HbITb NPOCTO NacoMbiMKn. OHU OTHOCATCA K camum cebe, ynpasBasaioT
coboli, Heeyr OTBETCIBEHHOCTL. JlMLa ob6nagator csobogoit, , u
CaMOCO3HAHMEM, YaHUX €CTb LEeHHOCTU N ybexaeHusa, oHW BedyT Auanor
camu ¢ 'coboit. OHWU Tpebytom, Takoro nNyb6aMYHOro Mopsaka, KOTopbln Obl
YUYUTbIBAT WX, CBOBOAY U MUX YHURANBHOCTb, UX JOCTOMHCTBO.

* k%

lpaHWLA Mexay NULOM W BeLblo — MNOABUMMKHA. YenoBek TaKKe BMOJHE
MOMeT ObITb Bellbto. EBponerickoe NpaBo 3HAeT U Takoe. B KavecTse Beluel
paccmatpuBanucb pabbl B Pume, K npumepy. CerogHa BefeTca AMCKYCCUA O
TOM, KEM UAN YeM ABAAETCA IMOPUOH B yTpobe maTepu — BELLbIO UK IULLOM.
OyeHb 4acTo 4YesnoBeK NPUBAMIKAETCA MO CBOEMY CTaTycy K Belu, byayuu
YeHOM Kopropauuu, KoTopasa TpebyeT OT HEero /vb MCNOAHEHUS
onpeaeneHHblx GyHKUMA. HO M HAaOBOPOT — Mbl MOXKEM BUAETb NPOEKLMIO
naeun nnua Ha Kopnopaumto. ®aHTacTbl 3aHATbI MOAENMPOBAHUEM CUTYALUN
C  WCKYCCTBEHHbIM  PA3yMOM: HEKMI  COBEPLUEHHbIN  KOMMNbIOTEP,
NPUHUMAIOLLMIA PELLUEeHNA, MOXKET M BbiTb Ha3BaH avuom? A B 20-m Beke
BO3HWKNA UAEA Yro/JIOBHOW OTBETCTBEHHOCTU HOPUAMYECKUX NnL,. TaK Hbino
NPW3HAHO CyLLEeCTBOBAaHUE WMHTEPECOB U Lenei, He CBOAMMbBIX K Lenam u
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UHTEPECaM OTAE/NIbHOIo, 4aCTHOro inua, HO rpaHnua mexagy Belwbio N TNLOM
CTasia OT 3TOr0 MEHEEe YETKOMN.

* % %

MpaBo cobcTBeHHOCTM obecneymBaeT ANA YeNOBEKA HEKylo cpeay, B
KOTOPOM OH CaMOCTOATE/IbHO  MOMKET MPUHUMATb  pelleHus. ITo
YpesBbIYAMHO BaXKHO A1 NOHMMAHMA TOTO, Yem ABAAETCA MPaBo, YTO OHO
obecneunaet. OHO OXpaHAET rPaHuLbl MLA, KOHUenuuio amua u chepy ero
CaMOCTOATE/IbHOCTMH. NHaue NpU1LLAOCL bl BCE OTHOLUEHUA
NpPorpaMmmmnpoBaTb U3 HEKOETO LLeHTPa. B 3ToM naaHe M3HayaNbHO NpaBoBas
W NOIUTUYECKAs MbIC/Ib ONPEAENstoT JIMYHOCTb KakycaMoynpaBastoLLyocs, a
NOANTMYECKYlD cdepy — KaK OrpaHuMYeHHyld 3TOM camoynpasaslolieinca
JIMYHOCTbIO.

B ycnosusax pasHoobpasuna U GaKTUYECKOro camoynpaBaeHua — 6onee uan
MeHee OrpaHUYeHHOro, - Ye/lI0BEeKa U YEeN0BEeYEeCKUX COOBLLECTB BO3HMKAET
npobnema onpeaeneHus Npasua ycTaHOBABHWUA NpaBua. KTo 3Te aenaet? Ha
OCHOBaHMM Yero? Kakon BNacTbio?

TaK cTaBUTCA BONPOC O NPUPOAE YenoBeKa,— CyObEeKTa M 06bEKTA NONUTUKU
M NybanYHbIX OTHOWERUI. Ha )\ TakoM BORNPOCE OCHOBbLIBAaeTCA BCe
JanbHellWmne NHETUTYTbI 0BLecTBa, FOCYAapcTBa U NOAUTUKK. [lonroe Bpems
CYMTANOCb, YTO OCOBEHHOCTbIO, AHTUYHOCTM ABAAETCA e€ NoyTh abcontoTHoe
He3HaHMUE JIMYHOCTY, He YYMTbIBaHWUE, ee B Ny6ANYHbIX NpaKkTUKax. CornacHo
Apuctotento, «pab hecTb Bewb», W 'paboBnagenel, TaKXKe oOrpaHuyeH
«B/lageHUem u opraHusaumen wtogein-sewen». 3HauMmbiMm B Ny6ANYHOM
NpakTUKe ABAAETCA Ye/NOBEK B KAaKOM-TO CBOEM [ABUMKEHWWM, B KOTOPOM OH
npeactaeT Kak. BOWH, repoi, Teopeu, oTeul. Mo cyTM, 3TO 3aMeHWMble
nosvumn. [axe “Mo3@gHME HEONNaTOHWMKWU, KOr4a YyKe COoCTof/UCb 2
BceneHcknx cobopa, MO3BOAMBLLME FOBOPUTb O JIMYHOCTU Ha duaocodckom
A3blKe, B TaKOW KaTeropum BOBCE He HYKAA/NUCb M MpekpacHo 6e3 Hee
06X04MNNCb. « AHTUYHOCTb €CTb MPUHLMN BellM, Tena, NPUPOoAbl, U B KOHLE
KOHLIOB — MaTepuasbHO-4yBCTBEHHOTO KOCMOCa».””® B pamkax OgHOro U
TOro e 06LWEeCTBEHHOrO CTPOA MPOUCXOAWUAN OYEHb KPYMHblE U3MEHEHMS
MoYTH B TEYEHUE TbICAYM NEeT, HO Ha OCHOBE OAHOr0 W TOro e MpuHUMNa.
YKpynHAAUCL rocyfapcTBeHHble Gopmbl — mMesikue ToALS bl 06beaMHANUCH B
OrPOMHbIE MOHapXMYeckue opraHmsauuun. 31o 6bIN0 Npeaasepue Tpuymoa
PumcKoW rocymapctseHHocTH, Pax Roma. B rpeyeckoit TparegmMu mbl BUAUM
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Noces A.®. «McTopus aHTUYHOMN 3CTETUKU. UTOTU TbicaueneTHero passutusa» M.

1992 c. 62
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TaK)Ke 1 oYeHb YeTKoe, Npo3padvHoe 1 ryboKoe npeacTaBaeHme O IMYHOCTU.
Lapb 241n — TOT, KTO cnocobeH BOCNPUHATL ceba KaK UCTOUYHUK BCEro, YTo C
HUM MPOMCXOANT, HEe TONIbKO A0Bpoe, HO M camoe yKacHoe. OH UCKAoYaeT
ceba M3 mMMpoBON AeTepMMHAUMKU, U cTaHoBUTCA 6Honblwe mupa. Ho
OAHOBPEMEHHO OH OKa3sblBaeTcA BHe MyBAUYHBIX OTHOLUEHWNA, U3roem,
KOCMOMOJ/INTOM.

3Ta 6€3/IMYHOCTHOCTb aHTUYHOCTU MPOCNEKMBAETCA M B PUMCKOM MpaBe
(cBoum dopmanmamom OHO 06A3aHO, KOHEYHO, MAeAM 3NIUHU3MA), U B
npoxoaALLen yepes BCIO aHTUYHOCTb MAee CMEHbI roCyAapCTBEHHbIX popm no
Kpyry (MnatoH, Monubuin, Apuctotens). B pabote Pioctena ae KynaHxka
«O6lWyMHa apeBHero mupa»®?’ uccnegyetca Kak pas aTa YHMBepCasbHas
LEeNOCTHOCTb M Hepa3apobieHHOCTb Ha oTaedbHble GYHKUMKM  OpeBHew
06LLMHbI, KOTOPas fieXKkana B OCHOBE aHTMYHOM TOCY4apCTBEHHOCTM — [/1aBa
06WMHbI 6bl1 U NepBbiIM BOEHAYA/NbHUKOM W HEepPBOCBALLEHHUKOM 3TOM
06WMHbI. Korga B Pume BO3HMKNO rocyaapcTeo, QyHKumm Pater Familias
nepewsm K Rex’'y, KoTopbl Obl OAHOBPEMEHHO BEPXOBHbLIM KPELom W
BEPXOBHbIM BOEHAYa/IbHUKOM B YCAOMHMBLUENCA CTPYKTYPHO obwuHe. U
pPennrMosHas u rocyaapcTBeHHan *KM3Hb B.O6UMHE He 6binM pasaeneHsbl, obe
6b1/IN YACTAMM OLHOIO LENOorQ — KOCMMUYECKOM ¥KM3HM Hapoaa.

OTcloga cneayer BMNOJAHE OYEBUAHLIA MBLIBOL ‘—, B MWPOBO33PEHUU HeE
3HatolWwem JIMYHOCTHOFO Hayafla Hel MOXKeT ©BITb MbllUJEHUSA BHE
obLecTBeHHbIX KaTeropmit. CBoboay. AfA Ye0BEKA’ COCTABAAIOT rPaHULLbl ero
cTaTyca, oOnpeaeniAloLero, ero Mepy, nosegeHusa. [OCyaapcTBEHHOCTD,
CBA3aHHafA C Takoi aHTPOMO/IOfMeld, ABASETCS POAOBON M MaTepuanbHo-
KOCMONOTUYHOM. Yem b6/MKe 6bl1 K KOHLUY BEKA aHTUYHOCTW, Tem Bonblue
CTMPAJIUCh, TPaHMULbI “MeXay . paboM M X03AMHOM, M Ha nepBbld NNaH
BblABUraNOCB3HaYeH Ve IUHHOCTU B MyBANYHbIX OTHOLIEHMAX. ™

PedpeHom Ha BCem NpoTaAKeHUN COBETCKON MCTOPUM 3BYYANIO YTBEPKAEHME
BbIWMHCKOrO 0 OYRMKyA3HOCTM COBETCKOro parKAaHCKOro KoAeKca M O ero
BPEMEHHOCTU. WM NpaKTUYeCKM BCe TEOPUM COBETCKOrO MpaBa — TeopwuA
dyHKUMOHanbHOM cywHoct npasa [O.M. Kypckoro (npaBo — opyaue
OMKTaTypbl NPONeTapMaTa), NpaBa Kak nopsaka O6LeCTBEHHbIX OTHOLWEHWI
(M.A. CryuKka), meHoBas KoHuenuus npaBa E.B. MawykaHuca, npaBa Kak
dopmbl obLecTBEHHOrO co3HaHMA H. PasymoBkoro — umcxoamam us sTom
MOCbIJIKM OTKasa oT AM4yHOoCTU. OCHOBHOM ynop AenaeTcAa Ha obuwectso, Ha
mMmaccy, Ha obLlLecTBeEHHOe CO3HaHWe, T.e. Ha ¢eHomeHbl 6e3nnyHble. M.
KaraHoeuy B 20-e rogbl pe3Ko BbICTYyNWA MPOTUB paboTbl Muanukoro
«CoBeTckaa KoHcTUTyuma», rae MUanuKMin U3NoXKuMA nae 0 NoAYMHEHUU
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®. pe KynaHx. [lpeBHAs rpaxaaHckas obwuHa. MccneposaHue o KynbTe, Npase,

yupexgeHuax Npeumn n Puma. Mocksa: Egutopmnan YPCC, 2018.
228 cm. «Mocnamme K dunnmoHny» ceatoro Anoctona MNaena.
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BCEX COBETCKUX OPraHOB 3aKOHY M Ha3Ba/l COBETCKOE rocy4apCcTBO NPaBOBbIM
rocygapctBom: «KOHEYHO, BCE 3TO HEe UCKNOYAET 3aKOHA. Y Hac eCTb 3aKOHbI.
Hawwn 3akoHbl onpeaenaiT OGYHKUUMM U KPYr AeATeNbHOCTU OTAEsbHbIX
OpraHoB rocygapCTBEHHOMW BAacTM. HoO HawuW  3aKoHbl  onpeaeneHsbl

229 313

PEBOOLMOHHON LeNecoobpasHOCTbIO B KaXKAbli AaHHbIA MOMEHT.»
uenecoobpasHoCTb, HasoMKeHHas Ha reHeTMyeckoe oTpuuaHune
MaTepuanMamom M  KOMMYHM3MOM MAEeM AUYHOCTM, MPUBOAAT K
TOTa/IMTapHOMY CTPOlO, FAe BCe, YTO He MOAYMHAETCA 3aKOHaM Kocmoca-
oTeyecTBa, OKasblBaeTCA Nog 3anpeTtom U nogasnsetca. W 3gech ke ele
oAHa napannenb. Pabbl, No y4eHUo ApUCToTeNa, — 3TO BapBapbl, MHO3EMLbI,
He-anuHbl. CoBeTcKana cucTeMa, Hy»KAaasllascA B pabax, co3gana obpas
Bpara Hapoda, KOTopblii He Oblal, KOHEYHO, AOCTOMH CBOOOAHOM KU3HU B
cBobogHol cTpaHe. MoToMy TaK BenuK bbin pe3eps 3Tux pabos. bEes pabos

HEBO3MOXHbIMU OKA3biBAOTCA N aHTUYHOCTb, U COBETCKUM CT|()OI\/1.230

k% %k

Ha pasivumm mexkay Belubto, M JMLLOM CTRPOUTCA eBponeicKas npaBoBas
cucTeMa, MopoKaan cepuio’ Mpobaem, HeoBXoAMMbIX O1A paspelleHus.
Cobaka — 3TO Bellb, XOTA W KUBOE CYLLECTBO, YhHee ecTb Baageneu. Ho
YesIoBEK He MOXKeT DObiThb, BELblO, Y HEr0 HENMONKET ObiTb BiagenbLa. 3T
npobaembl aHaNIUTUYECKOTO, NopAAKa; MO3BO/IAIOWME AaTb onpegeneHus
K/JOYEBBIX MOMEHTOB, B NMOHWMAHUMN TOTO, YEM ABAAETCA JINLO, YEM OHO
OT/INYAETCA OTHBELLM, KaK CTpoATes B3aUMOLEWCTBUA /ML, U BeLLer U auy,
Mexgy coboit N wnosoAy. Belen. MOnpepenasa BewM, Mbl KOCBEHHO
onpegensem u Avuo. Ho onpeaenss AMUO, Mbl CHOBA e, UMEEM HeuTo,
HECBOAMMOEK KakMM-NMBo onpegeneHuam, YTo U JaeT Ham npeacTaBaeHne
06 onpegenaemom n ero popmax.

MmeHHO B nogobHOM KOHTeKcTe bbin pa3paboTaHbl TaKMe KaTeropum, Kak
"yacTHaa cobctBeHHOCTL" M "cBoboga". Hy)KHO oTAaBaTb cebe OTYET B TOM,
YTo YesoBeYecKue obLLECTBa CyLLLECTBOBAIN B TeHEHME MHOIMX ThiCAYENeTUI
6e3 YacTHOI cOBCTBEHHOCTM B OTHOLLEHUWN OCHOBHbIX PECYPCOB CBOEI U3HU

229 o
UunT. no. Wctopus MOAMTUYECKMX M MpPaBOBbIX yyeHM_nog pen HepcecsHua

B.C_YyebHuk. MockBsa, 2004. C. 901.

2% B coBpemeHHOM npase Benapycu CoxpaHUACA UHCTUTYT HEOBXOAMMOM 0BOPOHbI,
KOTOPbI reHeTUYeCKMN CBSI3aH MMEHHO C AAHHbIM TUMOM MUPOBO33PEHUS.. Yenosek,
yOMBWMIA BOpa NPU MNPOHUKHOBEHMW TOrO B HUAWULWLE WAW 3aMUTUBLIMKA OT
HacW/IbHWKa KeHlWuMHy, B Benapycu noasepraetca yrofioBHOMY npec/iefoBaHuio,
ecnn cnefcTsue No AaHHOMY Aeny NPUAET K BbIBOAY O NPEBbIWEHUW MNpeaenos
Heobxoanmoi 060poHbl. Peub MAaeT, B CYLLHOCTU, UMEHHO O MOBPEXAEHUMU LEHHOM
BELUM, NOTEHLMANbHOrO paba, KOTOPbIN NOTEPAS CBOK «NOTPEBUTENBCKYIO LLEHY».
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M 4yto BoobOWE ecTb TPW PaAsHOBUMAHOCTM COBCTBEHHOCTM: obLias
COBCTBEHHOCTb, KO/IMIEKTUBHAA (MAM rocyaapcTBeHHas) COBCTBEHHOCTb, U
yacTHas CcobcTBEHHOCTb. TO/IbKO YacTHaa CcOOCTBEHHOCTb  ABAAETCSH
COBCTBEHHOCTbLIO NO MNPEMMYLLECTBY U MOMKET YKa3aTb Ha MeCcTO M 3HaYeHue,
KOTOpoe MMEET NNLO B NpaBe, W TOJIbKO YacCTHaA COOCTBEHHOCTb CTaBUT
KapAWHanbHO BOMpoc O cBobode — He TONbKO AIMYHOM, HO U Nyb6nYHOM
csoboje — yenoseka.

Kpome aHanuTUYecKnx npobnem pasanume Mmexay /AMUOM U Bellbto
NpMBOAMT K pPsAAy HOPMATMBHbIX BOMpocoB. Ha nepsbii B3rnsg, npaso
cobcTBeHHOCTH NPUHAANEXUT TakKMm nuam, KOTOpPble MMerT Mnpaso
NPUHUMATb pelleHna 06 WCMONb30BAHUW PECcYpPCoB, 3eMAN U [pPYrux
60oraTcTB, He KOHCY/bTUPYACb C MHTepecamud U NoKenaHuAMU ApYrux.
MMeHHO Tak npaBo cobcTBEHHOCTU YacTo NoHMMaeTca B BocTouHoi EBpone:
Kak 6e3pasgenbHoe rocnoacTBo /Avua “Hag Mupom Beweil. Ho 4to
onpasAblBaeT 3TO NpaBo? YTo NexuT B ero ocHose? "Ana yero GMKcMpoBsaTtb
3To npaBo rocnogcTea?  Kakme OpuHUMMbI  BCe-TAkW  onpegenatot
pacnpegeneHne cneunPuUUEcKUX pPecypcoB mexay onpeneseHHbIMU
Bnagenouam? M 4yto umeHHOmOTAENAeT /AINLO OT Mupa Bellen? Yem, K
npMmepy, OTAMYaEeTCA NPUHUURNAABHO 3MOPUOH OT 3y6HOro MmmnaaHTa?
Moyemy O4HO MNUO MOXKET BIAAETh NPOMagHbIM YACIOM BeLen, B TO BpeMA
KaK apyroe asnserca 06e3poneHHbIM?

* k¥

Co6CTBEHHOCTL. "eCTb OAWH M3 hacnekroB Bnactu. KMmeHHO noTtomy
peryAinposaHue cOBCTBEHHOGTM Bcerga ABAAETCA TOW WMAM MHON opMmoit
onpeaenenuna nNpeaesioB)BNACTUNA OrPaHNYEHUA BIACTM, @ TaKKe rapaHTUi
TOro, YTO TAaKOKO PO/a rocroACTBO He byaeT pacnpoCTPaHEHO Ha MUP UL,

* %k ¥

MoHATUE «COBCTBEHHOCTb» KarKeTcsa npocTbiM. HO 3a HMM CKpbiBaeTcA
OTPOMHbIN KOMMJIEKC OYeHb C/OXKHbIX OTHOLIEHWI, HE CBOAMMbIX JINWb K
yTBepXAeHUN abCoNOTHOrO KOHTPOAA AnLA 33 MUPOM Bellleit. HeKkoTopble
IOPUCTbI, HE Kenas ynpocTuTb npobnemy, nnMbo npeacTtaBuTb ee B BuUAe
OFPOMHOIO HarpoOMOMKAEHUA YTOUHAIOWMX CYTb TEXHUYECKUX JeTanel,
npegnarann BoobLle OTKA3aTbCs OT TepMWMHaA «COBCTBEHHOCTb». OHU
3aMeuyaloT, 4To, HasbiBad Koro-to "Bnagenel”, Bbl He nepegaete TOYHOWM
MHbOPMaLUMKM O NpaBaX, KOTOpble 3TO NULO MOXET MMEeTb OTHOCUTE/IbHO
TOro, Yem BfadeeT: KOPMNOpPaTMBHbIA BRadefel, — He TO e camoe, 4To
NIMYHbIMA Bnageneu; y BnagenblLa UMHTENNEKTyanbHOM COBCTBEHHOCTU ecTb
OT/IMYMA OT BNageNbla aBTOMOOUAA; N AarKe OTHOCUTENbHO OA4HOIO U TOro
e pecypca, npaBa M 06A3aHHOCTM BAafesbla, KOTOPbIA Bnageert
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MMyLLeCTBOM KaK 4acCTblo cobcTBEHHOrO COCTOAHUA, MOXET OT/INYaTbCA OT
TAaKOBbIX Y B/lagenbla, KOTOprﬁ nonyynn 3Tto mmywectso no 3aKﬂa,£I,HOl\/‘I.

* % %

UTaK, BO3HWMKAeT psAg BOMPOCOB — KTO MOMKET BbICTyNaTb CyObeKkToOm
COBCTBEHHOCTWN, YTO MOMKET BbICTyNaTb 0b6bekToM cobcTBeHHOCTU? [lpaBo
COBCTBEHHOCTM KacaeTcA Bellei M HalKuxX OTHOWEHWI Apyr C Apyrom
OTHOCUTE/IbHO NopsAKa UCMoJib3oBaHUA Bewen. C 17-ro BeKa 3T OTHOLLEHUSA
nprMobpeTatoT Ype3Bbl4aMHO BaXKHOE 3HAYeHMe B eBPOMNENCKOM MbICAN U U
obuectBeHHOM YycTpoicTB,. C 3TOro BpeMeHM Ype3BblYalHO AEeTaNbHO U
TOHKO paspabaTtbiBaeTca yyeHMe o cobcTBeHHUKaX, a Takke 06 obbekTax
cobcTBeHHOCTM. U Bce 6bl1o0 6bl, HaBepHO, .OYE€Hb NPOCTO, ecnu Obl
OTHOLLEHUsA COBCTBEHHOCTM Kaca/ucb /Ml MaTePUanbHbIX BELLEN, TaKUX
KaK, CKaxkem, aBTOpyyka wuamn TenedOH, HO cOBCTBEHHOCTb HWKOrAa He
orpaHMuMBanacb martepuanbHbiMU 0bbeKkTamun. HegsuKumoe MMyLLECTBO
npeacrasaseT cobol BecbMa UHTepecHbIMinpumep: Jom - Belllb, cam no cebe
OH nepeaBWMMKHOM, HO OH CTOWT, Ha 3eMeflbHOM ydacTke. C TOYKU 3peHus
npaBa, 3em/a, Ha KOTOPOMW' CTOWUT, AOM, HE) ABASETCS MaTepuasbHbIM
06BbEKTOM. 3aMaHUYNBO UAEHTUPULMPOBATbL,3EM/THO G MOYBOW, HO EC/IN AaXKe
blbl CHUMUTE BCIOOYBY UBbIPOETE Ha MECTE 3EME/IbHOIO Y4acTKa KOTN0BaH,
Y Bac OCTaHeTcA YYacToK, 3emM/iA. 3emas 6osiblie noxoamuT Ha o61acTb, MecTo,
yem Ha mMaTepuanbHblid 06beKT. Eule\c oAgHMM BMOAOM HemaTepuasibHbIX
BellelBbl CTaZkKuBaeTeCb B 06/1aCTW, MHTENNEKTYaNbHOW coBCcTBEHHOCTH. Y
MEHSA €CTb TOM CTUXOB, PU/IbKe, a y BaC 9TOT TOM HaxoAMUTCA Ha 3/IEKTPOHHOM
HOCUTE/IE, '@ Y KOro-To 3TN CTWUXMW, 3anmncaHbl B TeTpaaky. CobCcTBEHHOCTb Ha
CTUXM 3[eCb He CBOAMMA K HOCUTENIAM 3TUX CTUXOB — Bymare Uam KecTtkomy
OMCKY KomnbtoTepa. B /06nacTM ¢GMHAHCOBbLIX OTHOLIEHWI W TOProBOro
060pOTa MOXKHO BCTPETUTH ellle OANH BUA, HEMaTepManbHOW cOBCTBEHHOCTH.
30ecb MaTepuanusyroTca lopuguyeckue oTHoweHusa. Ecan A ogonxkun
Hekoemy rocnoguHy 1 eBpo, y rocrnoguHa okasasncs 31oT 1 eBpo, HO Y MeHs
BO3HWK/0 NpaBo TpeboBaHMA B 1 eBpo. T.e. BMecTo o4HOro eepo, B obopoTe
OKasbliBaeTca uenbix Tpu! U 310 npaso TpeboBaHUA A Mory NpoaasaTth B BUAE
HeKkoero «ToBapa». Becb 060pOT LEeHHbIX Bymar ocHOBaH Ha TaKoro poga
oBellecTBNeHMM obaszaTenbcTs. ObA3aTenbCTBA — OUYeHb cneumdUyeckuii Bua
«BeLemn».

CHOBa e, Korga Mbl FOBOPWM, UYTO ANLO ABAAETCA COBCTBEHHMKOM, TO
06blYHO yTOYHseM — geecnocobHoe Auuo. Ho  rpaHuua  mexay
AeecnocobHbiMM UM HegeecnocobHbiMM — pasmbiTa.  bonee  Toro,
HefeecnocobHOCTL He JenaeT M3 AMUa — Bellp. Kpome TorO,
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COBCTBEHHUKAMM SBNSIIOTCA HE TO/IbKO YacTHble /1ML, HO U KOPNOpaTMBHbIE.
34ecb Mbl TakKe ynoTpebnsem MNoHATUE AeecnocobHOCTb AN TOro, YTobbl
onpeaennTb rpaHuLLbl U KpUTEPUM L.

* k¥

Ho Bce-Taku, noyemy 4YTO-TO B 3TOM MMpPE BXOAMT B 06/1aCTb KOHTpPOAA
onpeaeneHHoro anua? Yto obuiero y KopobKa crnmyeK, aBTOPYYKM, LLEHHOM
6ymaru, CTUXOTBOPEHUSA, aBTOMOOMA, 3aBOJa KaK 06 bEKTOB COOCTBEHHOCTU?
M noyemy TaK HacTolMumBo npaBoBas Tpaguuma EBponbl OTKasbiBaeTcs
NMpW3HaBaTb B KayecTBe 0b6beKTa npaBa COOCTBEHHOCTM CAaMOro YesloBeKa U
haxe ero Teno?

Bonee AcHOM cTaHoOBUTCA npobsiema 4YacTHOM '€OOCTBEHHOCTU, €C/IU Mbl
obpalwaemcs K anbTepHatuBam en. [asua HOm 8 11739 roay nucan Tak:
CYLLECTBYIOT CUCTEMbI MPaBWJ/, KOTOPbIE YNpPaBAAlOT AOCTYNom Awogen K
MCNOMIb30BAHMUIO M KOHTPOAID HAaA hBelamu; npaBuaas CoO6CTBEHHOCTH
HeobxoaMmbl Ana NbOro  Kjaacca Beleid, OTHOCUTENbHO KOTOpOoro
HaBepPHsIKa BO3MOHbl KOHGAUKTbLL B 061aCT A0CTyna, UCNOAb30BaHUA UK
ynpasaeHua. Om roBopuT TEM CaMblM;, YTO NPABO. COOCTBEHHOCTM ABAAETCA
coumanbHbiM. OHO_yROPAAOYMBAET OTHOLLEHMA, HE TO/NbKO YTBEPXKAAET
yenoBeKka B rocrloOACTBE Haj Belliblo, HO 1 OMpeaensieT xapaKTep Takoro
rocrnoacTBa, a TaKMKe OTHOLWIEHWs C_ApyrMmu noabMu. FOCNOACTBO Hapg,
Bellblo —_He Npou3BoAbHO. OHO NpeamnosiaraeT MUMHUMaAbHblE Hayana
cB8060Abl CAMON INYHOCTU, @ TaKKe MUHWUMa/IbHbIE HAaYana CNpPaBea/INBOCTY.
Yem CRpaBen/IMBOCTb SIBAAETCS M UYTO ABAAETCA CrpaBea/MBbIM — BOMPOCHI
Ons OTAENIbHOrO BbIACHEHWMS, "HaM Ke Ba)KHO, YTO OHM BO3HUKAOT WU
CTaHOBATCA 3aAayelt KaK 415 coobuecTs, Tak U A4S OTAE/bHbIX N0AeNn.
CnpaBeg/iMBOCTb. ZCBAi3aHa C pacnpegeneHnem, C  WUCYUCIEHUEM U
NPU3HaHWEM, HYXKLAETCH B mepe.

Cnopbl 0 TOM, KTO AO/IKEH UCMOAb30BaTb UK YNPaBAATb TAKUMU 0B BEKTAMMU,
BCErga A0CTaTOYHO CepbesHbl, MOTOMY YTO MCMOJ/Ib30BaHME pecypca MmeeT
KNoYeBOe 3HaYeHUe Aaa KU3HKU ntogei. Takum obpasom, ntoboe obLiecTBo
6yAeT NPOABAATbL MHTEPEC K CHUMKEHMIO OCTOPOTbI KOHP/IMKTA M HY}KAATbCA B
cucTeMe NPaBWUA A/1A YPEryiImpoBaHus pasHoraacuii. bes HMx nnaHupoBsaHue,
COTPYAHMYECTBO, NMPOU3BOACTBO M OOMEH (GaKTUYECKM HEBO3MOXKHbI, MM
BO3MOMHbI TO/IbKO B yCeYeHHbIX GpopmMax, KOTopble Mbl BUAMM Ha "4epHbIX
pbiHKax", rge HWM Ha 4YTO He/lb3A pPAcCUUTbIBaTb, M A€ He CcyliecTsyeT
rapaHTMiM OAUTENbHbIX OTHOWeEHWW. HOo B 3TUX OTHOWEHUAX ecTb
«HepasMeHHble MOHeTbI» - cBoboda M MPUHUMN NepcoHbl. Bceraa mano
JMIb  YCTAaHOBUTb KOHTPO/Ib HAZA pacnpefeseHnem Ans  AOCTUMHKEHUS
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cBoboapl U cnpaBeannBocTn. HeobXxoaMmo HanaguTb OTHOWEHUA C TeMU,
KOro 3aTparnsaeT pacnpeaeneHue.

* % %

MpaBo CcOBGCTBEHHOCTM W €ro 3awuTa HeoTAeNMMbI OT npouecca
umBuamnsaummn. Het rocypgapctea, HeT u npaBa. OgHaKo MpaBo NpAMO He
3aBMT OT rocyAapcTBa, roCyAapcTBO He MOPOXAAeT NpaBo, HO ABaAeTcA
ycnoBMeM, Npu KOTOPOM MpaBo cyuiecTsyeT. LleHTpanunsauma onpeaeneHms
OTHOLWIEHUI B 061acTM COBCTBEHHOCTU HEU3DEKHO BeAeT K MOoAABAEHWUIO
cB0604bl N MHULMATMBDI, PABHO KaK pa3pyLUaeT BO3MOXKHOCTU YCTaHOBAEHWUA
CNpaBegIMBOCTM, CBA3AHHOM C yyacTmem. 3a nocnegHue 500 net 6bi10
HanMcaHoO OrPOMHOE YMC/O YTOMUMN U AHTUYTOMWUIA — BCE OHU MOLENUPYIOT
CUTYaUMIO, B KOTOPOM BMECTE C OTKA3OM OT COBCTBEHHOCTM MPOUCXOAUT B
3HAYMTENIbHOM CTENEeHM OTKa3 OT cBobobl. [axKe B pomaHax Hiona BepHa —
HensbexxHo B ayxe 19 BeKa ONTUMMUCTUYHBIX U 6OAPbIX, — MOXKHO 3aMeTUTb
3TO NOJaBNEHME JINYHOIO WHTEpeca W JIMYHOWM' MM3HM, 3amMeHa ee
KONNEKTUBUCTCKMMMN MHTEPECAMM, KOTOPbIE NPUNUCHIBAIOTCA ONpeseNeHHbIM
IMLAM AN CTPYKTYPaM, NX penpeseHTUPYIOLL MM

MpaBo cOBCTBEHHOCTM BOCMPOUIBOAMT TAKMKE U HEKYHO MOAENb OTHOLWEHWUA
yesioBeKa Kak JIMYHOCTM K caMoMy. cebe — HageneHHOMY Tesiom, NaMATbIO,
Bonen, cygbbon, uctopuen, Guorpadueir. BHelwHee M 3TO Bce no
OTHOLIEHUIO KO MHe?  Kak 3apUKCMpOBaTbh «dA» B 3TOM MHOroobpasum
06CTOATENLCTB U QTHOLIEHNI?

B obwem MoHMMaHNK YCOBCTBEHHOCTA, pecypcamu ynpasBasioT MpaBuna,
KOTopble AOJ/IKHbI €aenath, MX AOCTYMHbIMW ANA WUCMNO/Ib30BAHUA BCEMMU
yneHamu 06w ecTBa. QBLIMHHAA, 3eMN1A, HaNPUMEpP, MOXKET UCMO/1b30BaTbCA
BCEMM AN1ATOr0, YTOObI MACTM CKOT UM NPOM3BOANUTL NULLY. OBLLECTBEHHbIV
Napk MOMeT  6biTb OTKPBLITbIM A1 BCeX AN MUKHUKOB, CMOPTUBHbIX
COCTA3AHMIA WK “OTAbIXa. Llenb ntobbix OrpaHMYEeHMn Ha MCNOAb30BaHWE
COCTOUT B TOM, YTObbI NPOCTO 0becneynTb cnpaBea/MBbINA AOCTYN ANA BCEX U
M He AoNnycKaTb, YTOBbl KTO-IMBO MOr 3TOMY MPEnATCTBOBaTh. KonneKTusHan
CcobCTBEHHOCTb BecbMa pa3HO/MKa. Pecypcbl 34ecb He MCMNOAb3yTCA MO
pesynbTaTam cocTA3aHus. CKopee coobLWECTBO B LENOM ONpefenseT, Kak
OHM A0/KHbl MCMO/Ib30BaTbCA, UCXOAA UX UHTepeca obLecTBa M UCNONb3YA
MeXaHU3MbI KONNEKTUBHOTO NPUHATUA peweHunA. KonnektnsHas
COBCTBEHHOCTb [OMYCKaeT LWMPOKOE BMELWaTeNbCTBO B MPOCTPAHCTBO
cB060AbI, CEPbe3HO HapylLaa rpaHuLy MexKay JNLOM U Bellbio. B Tpaanuum
COBETCKOro couManmM3ma Noamn BbICTyNanan Kak «Mpou3BOAUTE/IbHbIE CUbIY,
«MNPOUN3BOACTBEHHbIE PECYpPCbi» HapsAdy C MHbIMM pecypcamu U cunamu. B
TaKoW MoZEeNn NNLO MOXET U He C/IMLIKOM OTAMYaThCA OT Bellr. Kakue 6bl
MOAENN KONNEKTUBHOCTU He npegnarasvcb, BO BCEX HUX O4YeBMAHO
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cTpemneHune K 6e3nYHOCTU, BOMHA NPOTUB AMLA. DTy ONACHOCTb 3amevaeT
fo66c, o3arnaenvMBas CBOW TPya uMeHem «JleBMadaH», HO MOYTU He
WHTepnpeTnpys 310 mmAa. Ha ¢op3aue nepBoro M3gaHUA KHUMM 6Gbina
nomeleHa rpastopa — JleBnadaH Obln M306paKeH Ha HeW KaK BeNMKaH,
COCTaB/IEHHbIK M3 MMUKPOCKOMMYECKMX uYenoBeKoB. OHM Bce BMecTe
COCTaBMAM 3Ty FrpomagHyto éurypy. denctsyowmm nmuom 6bia Jlesnadat,
HO He N0AN, COCTaBMBLUME EFO.

YactHaa cobCTBEHHOCTb BbLICTYNaeT  aNbTePHaTMBOM W  KONNEKTUBHOM
CcobCTBEHHOCTM, M 0b6LLen cobecTBeHHOCTU. MpaBuia YacTHOW cobCTBEHHOCTH
OpraHn3oBaHbl BOKPYr MAEW, YTO PEecypcbl AONXHbl BbiTb pacuUeHeHbl KaK
oTAeNbHble 06beKTbl, B OTHOLWIEHUU KaXKA0ro M3 KOTOPbIX OCyLLecTBaseTca
BNacTb cneumnduyeckoro nmua (gaxe ecnu ato/AULO - cemba UAU dupma).
Hy»KHa 6blia peBoslouMa B MOHMMAHWUM JIMYAOCTA U BOAU ANA TOTO, YTO6bI
peanusoBanacb MMEHHO Takaa MoAenb. XaHHa ApeHar B XX Beke npogenana
aHaNW3 TOro, KaK pa3BMBasOCh NOHWMAaHWe BoAM M AldHOCcTM B EBpone®’.
YenoBeyeckuii mMup MNpu Takom MNogxone COCTOMT U3 QTAENbHbIX /oAelN,
Kakapl M3 KoTopbix o06s1agaeT coBCTBeHHOM) BOMe W ) COBCTBEHHOM
cB06040M, onpeaenaolLMMIA AN XapaKTePUCTUKN YenoBeKa U ONMcaHnK ero
nosioxeHua B mupe. CoBCTBEHHOCTB)YKa3biBa€TyHa CNOCOBHOCTL YenoBeKa
6bITb COBOI, a TaKXKe Ha CNOCOBHOCTL EFONBCTYNAThIB COLMasbHble CBA3U Ha
OCHOBaHUM MUCNOAb30BaHNA, KOHTRONA M PaclopsyKeHUs pasHoobpasHbIMK
Belllamu, B TOM ‘4ucne, 1 camum cobor, Kak oBbbeKkTom ynpaBieHMA U,
BepHee, CamoyrnpaBAeHusn,

YenoBeK, KOTOPOMY, HEKWK, OOBEKRT MPUHALNEKMT HA NpaBe  YacCTHOM
co6CTBEHHOCTH, YNPaB/AAET STUM OOBEKTOM: B €ro Npase peLlaTb, YTO MOXKET
6bITb caenaHe ¢ sTum obbekToM. Npuuem YenoBeK He BbICTYNAeT 34eCb Kak
areHT WAM YUHOBHMK| oblwecTtBa. OgHako camo onpegeneHne U
CyLLecTBOBaHME YaCTHOM CObCcTBEHHOCTM TpebyeT WMPOKoro obLw,ecTBeHHOro
cornacma WM pAaxe KOHceHcyca. YacTHad COOGCTBEHHOCTb — WTOr TaKOro
COrfacua, OHa pPauUMOHaNbHA M pacciMTaHa Ha PaLMOHANbHOrO CyObEKT],
roToBOro wurpaTb MO onpegeneHHbiM npasunam. Ecam r. CumoHoBUYY
npuHagnexxut ¢abpurKa, 3TO ero NpaBo, 3aKPbITb /I €e AN NoALEPKaTb ee
paboTy, Aarke NpuM TOM, YTO PeLleHMe 3aKPbITbCA MOXKET OKasaTb camoe
cepbe3Hoe BAMAHME HA ee C/YXKallMX U NpoLBeTaHMe MecTHOro coobuuectsa.
Bmecte ¢ Tem, r. CUMOHOBMY MOKET OblTb OYEHb CEPbE3HO OrpaHU4YeH B
CBOEM npaBe pacnopsxeHus ¢abpuKon, ecnm LWUPOKUA CcouMabHbIN
KOHCEHCYC OTHOCUTE/IbHO IETMTUMHOCTM ero co6CTBEHHOCTM ByAeT KakKMm-To
06pa3om HapyLleH.

2! Arendt H. The Human Condition. The University of Chicago Press; 2nd edition

1998-
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XoTA 4acTHasa Ccob6CTBEHHOCTb nNpeanonaraeT aBTOHOMWIO 4YenoBeKa B
NPUHATUM peLeHnit OTHOCUTENbHOTO 06beKTa COBCTBEHHOCTU, TEM HE MeHee
BNafieHne cobCTBEHHOCTbIO MpegnosaraeT CUCTEMA COLMANbHBIX MPaBUA U
Hopm. Bnageneu He 06f3aH MonaratbCAs Ha COOCTBEHHYK CUAY, 4TOGbI
[OKa3aTb CBOE NPaBO MPUHATb pelleHns o6 obbekTe ero cobCTBEHHOCTU:
ntoban nonbITKa APYrUX MewWwaTb WMAM COMPOTUBAATLCA TAKOMY pPeLUEeHMIo
OOJ/I)KHa BCTPETUTbCA C 0bbeaMHeHHOM cunoi obuwectBa B uenom. Ecaum
cnyxawme r. CMMOHOBMYA 3aHMMaAtOT GabpuKy, 4YToObl He AOMYCTUTL ee
3aKpbITMA, CUMOHOBMY MOMKET BbI3BaTb MOAMLMIO U BblABOPUTL Paboumnx;
CMMOHOBUY He A0/KEH CaMP/IMYHO BbIFOHATb paboumx. Ho npu aTom OH He
MOMKET 3aKpbITb pabpuKy NponsBosibHO, 6e3 NpoLesypbl U Npasu.

MHorpa  KakeTca, 4YTo  KO/IeKTMBHAA« COBETBEHHOCTb M YacTHasA
COBCTBEHHOCTb  ABAAIOTCA  a/ibTEPHATUBHLIMKU  TMMaMM  COLMANbHOM
opraHusaumm. OPakTUYECKM, B Ka)KOAOM COBpeMeHHOM obuiectse ecTb
pecypcbl, KOTOPbIMM YNPaBAAIOT 0OLWMERPaBuaIa cobCcTBEHHOCTM (Hanpumep,
Yy/MUbl U MapKK), pecypcbl, KOTOPbIMK YNPABAAIOT KON/EKTUBHbIE NpaBuaa
cobCTBEHHOCTM (TakMe KaK BOeHHble 6asbl), M pecypcbl, KOTOPbIMM
ynpaBnaloT npaBuaa 4YacTHOWM cobcTBEHHOETN (3yOHble LWETKU U
Benocunepbl). [daxem.cpean 9SKOHOMMYEEKM CYLLECTBEHHbIX PECcypcoB
(naxoTHas  3eMAs, NOAEe3Hble | \MCKOMaeMbie, KenesHble  A0oporw,
NPOMbIWNEHHOE “NpeanpuATMe), Mbl . HaxoAMm B 6O/IbLUMHCTBE CTpaH
coeIMHEHUEHACTHON COOCTBEHHOCTN U FOCYAapPCTBEHHOM COBCTBEHHOCTH, C
6anaHcoM meXay. AByMS TURaMKN JOTOBOPEHHOCTEN.

Kpome TOFO, ecTb BapuauMWU W cTeneHUM cBOOOAbI, KOTOPYK 4YacCTHbIN
BNageniel, UMeeT Mo OTHOWEHMWIO K cobCTBEHHbIM pecypcam. OYeBUAHO,
cB0b0Aa BNaAEAbLA OrPpaHMYEHa BTOPOCTENEHHbIMU MPAaBUIAMKN NOBEAEHUS:
A, CKaxXem, He MOIY.4MCM0b30BaTb CBOE OpYKMe, 4Tobbl youTb Apyroro
yesnoBeKa. CneuuanbHble  3aKOHbl  MOFYT  OFpaHWMYMBaTb  YACTHYHO
COBCTBEHHOCTb, €c/iM ee 0ObeKTbl NPeacTaBAAlT CoOb60M MCTOPUYECKYIO
ueHHocTb. CoumanbHOE 3aKOHOAATENLCTBO COBEpLUAET ele bonee rnybokyto
MHTEpPBEHUMIO B 06/1aCTb MpaB YacTHOro COBCTBEHHMKA. B KaxKaom ciydae
Mbl MOEM YTBEPKAATb, YTO YacTHAsA COBCTBEHHOCTb ABMAETCA PE3YyNbTaTOM
OYEHb C/TIOXKHbIX KOJIIEKTUBHbIX OTOBOPEHHOCTEN.

%k %k %k

Bonee TorO, COBCTBEHHOCTb npeacraBnAaeT coboli KomneKkc npas, a He 0 4HO
npaso. I'IpaBo 4Ye/sioBEKA MNPUHATL peleHnA 06 wucnonbsoBaHMMU Bewn
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BK/IlOYAET [Ba 3nemeHTa. Bo-nepBbiX, KaK Mbl TONbKO 4YTO BWUAENAN, OHO
nogpasymeBaeTr oOTCyTcTBMe nboro obasaTenbctBa WMCNOAb30BaTb UM
BO34EepXaTbCs OT MCMNO/b30BaHUA o0b6bekTa bbiMm  cneunduyecknm
cnocobom. Bnageneu MOXKeT pewnTb, Kak MoxKenaet, M cBobogeH
OCYyLLeCTBUTb CBOE peleHue,. Bo-BTOpbiX, 4YacTHad COBCTBEHHOCTb
nogpasymeBaeT, 4YTO y APYrUX Nwofer HeT 3Ton cBoboabl B OTHOLEHWUM
OAHHOIO O0ObeKTa: y HWUX [OeUCTBUTENbHO ecTb 00£3aTeNbCTBO Nepes
B/lageNbLeM BO3AEPMKMUBATLCA OT 3aHATMA, MCNONb30BaHMA, M3MEHEHWUS,
notpebneHna wanm  paspyweHns obbekta. [paBo  cobcTBEHHOCTM
WHAMBUAOYANNUCTUYHO, OHO ABASETCA HEeobXoAMMbIM  31eMeHTOM  Ans
NOHMMaHMA ocobeHHoOCTeN 3anagHoro nepcoHanusma. OHo onpeaensier
rpaHuLbl BANAHMA INYHOCTU, NPaBuUIa KOMMYHUKaLMK, BCErAa OCHOBAHHbIE
Ha IMYHOM PELUEHUN N BONEN3BABNEHUN Bnaaefiblia, BCTynatoLLero B gnanor
C Apyrumu nnuamu. Bnageneu moxKeT aafb paspelleHue ApyrMm ntoaen
Ncnonb3oBaTb €ro  CcobCTBEHHOCTb, AHaNpPUMepPH. MCNo/b30BaTb  €ro
aBToMObWb, apeHa0BaTh €ro 40M, WA UMeTb NPABOo NPOE3aa Mo ero semne.
3ddeKT peanusaumm 3TUX NOJHOMOUYNUIA,COCTOUT TEM CaMbIMW B TOM, YTOObI
MHoraa co3aaBaTbh Apyroe nojHomoune (QTHOCUTENbHO OrpaHUleHHoe).

Bonee nopasutenbHO TO, YTO BAAAENEL, OPUANYECKN YNIOJIHOMOYMBAETCA Ha
npaBo nepeaatb LeAblii KOMMNIEGKC NPaB,iKOTOPbIMAOH obnagaeTt (BKAtouyas
BNacCTb Ha NepemMEeleHnUE), Komy-To euie KakKhnoAapoK MM NOoCpeacTBOM
NnpoAaxkun, ecnu OH, *KenaeT, 4To-TO, Mo/ly4aTb B3ameH, M6O Ke B BUAeE
HacnepnctBa. C BOSHUKHOBEHUEM 3TOMN BAACTM MEPEMELLEHMA NpaB cuMcTema
YyacTHOM' COBCTBEHHOCTU CTaHOBWUTCH, 6€3FpaHMYHOM U yHUBepcasnbHon. U
TOrga BO3HMKaeT BOMPOC 06 ynpaBieHun, Kak onpeaenstotca ero Gpopmbl U
cnocobbl. 'Co BpemeH Agama CMWUTa CUYMTAETCA, YTO NOCNAE HayasnbHOro
Ha3HayeHMA 06beKToB COBCTBEHHOCTM y BlaZenbLeB UcyesaeT NoTpebHoCTb
B coobliecTBe WM rocydapcTee, YTOObl MHTEPECOBATLCA ANCTPUOYTUBHbBIMM
Bonpocamu. JInbepansHaa sKOHOMWYECKAs Teopua MoaraeT, YTo O6bEKTDI
6yayT LMPKYNIMPOBATh Ha OCHOBAHWMM PaLMOHA/bHbIX PELUeHUI OTAEe/bHbIX
BNafenbles, KoTopble  CPOPMUPYIOT  NOC/AenoBaTeNbHYlO  yepeny
MHAoCcaToB. B Nofo6HOM cucTemMe BarKHbIMWU ABNAIOTCA HE AUCTPUBYTUBHbIE
JYHKLMN, HO nopfepraHue TUTYIOB Bellei, Kak MOXKHO bonee 4eTkoe
onpeaeneHne ux MpuHagnexHoctu. (UcknwoueHne — HacnegoBaHue
CO6CTBEHHOCTW, KOTOPOE PYKOBOACTBYETCA PALOM MPaBWA MO YMONYAHMUIO B
TOM C/ly4ae, ecu BRageneL, yMMpaeT, He OCTaBAAA 3aBELLAHNA; HO AaXKe OHU
0ObIYHO MOZENMPYIOTCS HAa OCHOBAHMM TeX Mep, KOTOopble 3aBeLiaTesnu
06blYHO [AenaloT.) PesynbTaT MOMKET COCTOATb B TOM, YTO pPecypchbl
OKa3bIBaloTCA MO0 CIMLWKOM PacCenHHbl, MO0 CKOHLLEHTPUPOBaHbI B O4YEHb
HEMHOIMX PYKax; OAHUM JIIOAAM MOMKET NpuHaZ/iexaTb MHOroe, Apyrum
NoYTU HUYeEro.
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3To - YacCTb NOTMMKM YACTHOM COBCTBEHHOCTM. TaK BO3HMKAET nepeceyeHue
WMHCTUTYTa 4acTHOM cobcTBeHHOCTM € npobnemon cnpaBenMBOCTM, XOTH,
OYEBUAHO, UYTO WHCTUTYT COBCTBEHHOCTM CamM OCHOBaH Ha npuHUUNe
cnpaBegAuBoctu, M6o cnpaBeaMBbIM ABAAETCA NPaBUAO NPUHAANENKHOCTH
BelN onpeaenéHHomy nnuy. Ho nonyTHO BO3HWKaET BOMPOC O HEUMYLLMX,
He 06nafaloUMX HUYEM, KpOMe CBOEro Tena, cBoei Xu3Hu. OTHOCUTENbHO
e Bewen aencteyeT npasuno aeduumnta. PecypcoB Bcerga HegoCTaTOYHO.
Ob6uwectBo npocto GopmynupyeT MNpaBuia MCKIOYEHWUS, OTHOCUTEJIbHO
cobctBeHHocT. Ho ¢wunocodbl He cornawarTca OTHOCUMTENIbHO TOrO,
ABNAETCA /M TAKME UCKNOYEHUA MPEUMYLLECTBOM WM Ke 0OBUHUTENbHbLIM
aKTOM B OTHOLLEHUWN CUCTEMbI YaCTHOM COBCTBEHHOCTH.

k k¥

MoCKONbKY peanusauma npaBa COHBCTBEHHOCTM OCNOXHAETCA npobaemamu
CNpaBeanMBOCTM, BO3HMKaeT MOTPeBHOCTL B 06bACHEHUMLM OMpaBAaHUK
cobcTBeHHOCTU. Heobxo0AMMOCTb Onpasaanus fAoABASeTCA NOTOMY, YTO HallK
3aKOHbl W yuypexaeHus He aBaatoTcs, TaK CKasaTb, NPOAYKTamM
€CTeCTBEHHOro MMpa, 3TO YesjoBeYecKMe CO3[aHMsA, HaCTPOEeHHble Ha
ONNTeNbHblE OTHOLLEHMA MeXay Atoabmi. Kaxaoe CoLmanbHoe yupexaeHue
Tpebyer onpasgdaHva. YactHas CobETBEHHOCTb, OAHAKo, Monajaetr B
cneumanbHblil KNACE TakMX YUYpexAeHWA He TONbKO B CUAY BO3MOMKHbIX
N30epPKeK -UCNoNb30BaHUA COO6CTBEHHOCTM, HO MOTOMY, 4YTO 3aech
BO3MOKHbI HPaBCTBEHHO HEXKEe/NaTeNBHbIE, Ha NepBbIA B3rNA4, NOCNEACTBUA.
B 3TOM) OTHOLLEHMU, hyacTHasA COBCTBEHHOCTb MOXOAMUT Ha y4yperkaeHus
HaKa3aHWA.NMbl Tpebyem, 060CHOBaHUA HaKa3aHUA He TO/IbKO, MOTOMY YTO
AeHbrn, NoTpadeHHble Ha TIPbMbI, MO BbITh MOTPaYeHbl Ha 0bpasoBaHue,
HO M MOTOMY, UTO HaKasaHMe CBA3AaHO C MNYBANYHBIMW NpPaKTUKaMM,
CBA3aHHbIMW C AOCTUNKEHMEeM CnpaBeanMBOCTU, CMepTH, 60K, AULLeHUs
cBoboapbl. To, €CTb, OHM COMHUTE/IbHbI, €CAN HEe CAyKaT HEeKOoTOpoMy
HPaBCTBEHHO 6Ge3ynpeyHomy NpuUHUMNY. B HakasaHuW npucytcTByeT Kapa
AN KeNaHWe WUCnpaBuTb MpecTynHWKa. B Kape nNpucyTCTBYeT 31emeHT
CNpaBeanMBOCTM, B WCNPaBAEHWMM NPECTYNHUKA Ke CrnpasBeannBoCTb
OTCTyNaeT Ha BTOPOM NiaH. TOYHO TaK e Mbl ullem onpasaaHue 4acTHOM
cobCTBEHHOCTH, NOTOMY 4YTO OHa /AMWaeT CoobLEecTBO KOHTpPOAA Hajg,
pecypcamu, KOTOpble MOryT 6biTb BaKHbIMW AN 61arococTosiHUA ero
YYaCTHUKOB, U MNOTOMY YTO OHa TpebyeT, YTobbl Mbl HE NPUMEHANN HACUNUSA
B OTHOLLEHUW APYrnX YneHos obLLecTBa B Lensax obecneyeHmsa X pecypcamm,
B KOTOPbIX OHM HY}KAA0TCA ANA TOro, YTobbl XuUTb. YacTHaa cobCcTBEHHOCTb
NpoAoMKaeT WCMONb30BaTb CBOK MOPaNbHYl0 M  (OU3MYECKYID BAaCTb,
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3aKNloyalowylocs B NOAAEP’KaHUWM MNpaB BAageNbLUes, Aaxe BBUAY TeX, Y
KOro HeT paboThbl, efbl, *KubA.

Cnop o 6eaHbIx M 06e340/1eHHbIX U 06€3/MYEHHbIX NpoaoKaeTcsa. CeroaHs
OH NpuobpeTtaeT HoBble POPMbI MO CPABHEHUIO C BPEMEHAMM KOMMYHM3Ma U
rocnoAcTea MapKCU3ma-NeHNHU3Ma. CTOPOHHMKM 3TUX KOJTEKTUBUCTCKUX
MO,Ee0N0rMiA 3aN034a10 NPU3HaAAN TOFO, PbIHKKM M YacTHan cobCTBEHHOCTb BCe-
TaKM Heobxoammbl. BmecTe ¢ TeM MMEHHO OHM 3a4acTyl0 He Y4YUTbIBAlOT
COUMaNbHYIO MPMPOAY YacTHOM COBCTBEHHOCTU. JIErKO MPUITM K BbiBOAY O
TOM, YTO KO/IIeKTMBHasA cO6CTBEHHOCTL Bbl/la NOIHOCTLIO ANCKPEANUTUPOBAHA
KOMMYHUCTUYECKUMU peXMMamMKn, a 4YacCTHaA cobcTBEeHHOCTL ABAAeTCA
KNOYOM K pelleHuto Nobbix coumanbHbix npobnem. OaHako B BocTouHow
EBpone Hanuuo CnoXHelwune npobnembl, cBA3aHHbIE C MNOHMMaAHUEM
YyacTHOM cOBCTBEHHOCTU M UFHOPUPOBAHMEM €€, COLManbHON Mpupoabl, a
MMEHHO, ee CBf3W C CaMOKOHTPOJieMm, .CAPaBeANBOCTbIO U MPU3HAHMEM
dBTOHOMUU NNYHOCTW.

* k¥

Cob6CTBEHHOCTL NpeanonaraeT HEKOTOPbIE,OrpaHUYeHUsA, KOTopble, NPaBAa,
umetoT npeaenld Nepexons KoTopble,/Mbl y)Ke HE MOMKEeM FOBOPUTb O
cobctBeHHoCTU. “Kpome ToOro, ecte WU paAg bonee 4vacTHbIX npobnem,
CBA3AHHbIX C peannsaument npasa cobCTBeHHOCTU. Tak, MNaTas MonpaBKa K
amepUKAHCKOW KoHCTUTYUMN yCTaHaB/IMBAET, YTO YAaCTHAA COBCTBEHHOCTb He
MOMET bbITb KOHPUCKOBaHa paau obliecTeeHHoro 61ara 6e3 cnpaseaMBoON
KomneHcalm. OyeBMAHO, YTO, 3TO MpaBWIO, Hanpumep, 3anpeliaert
NpPaBUTENbCTBY. NPOCTOM, 3axBaT 4Ybel-IMbo 3emnu (O CoopyKeHwus,
AonycTum, aspofopTa). Bmecte ¢ Tem, rocysapcTBo MOXKET YCTaHaB/AMBaTb
HEeKoTopoe orpaHuYeHne Ana Mcnonb3oBaHumA 3eman. K npumepy, r-Hy X
ropoAcKkMe BfacTU TOBOPAT, UYTO OH, BEPOATHO, HE CMOKeT c034aTb
Y/IbTPACOBPEMEHHbIV O0PUC B 34aHMM, HAXOAAWEMCS B ee COBCTBEHHOCTH,
MOCKOJIbKY HapyLUUT UCTOPMYECKYIO SCTETUKY KBapTasia, B KOTOPOM 3TOT O0pUC
pacnosioxeH. CBA3aHO /M TaKOro poga OrpaHuWyeHuMe c Hopmamu MNaTtoin
nonpaskM? Beab r-H X. HeceT noTepu, HO eMy He BbIMNJa4YMBaeTCA
KOMMEeHCcaLMsa, YTO 03HAYaeT, YTO He BCAKOE OrpaHUYeHne MOXKET C034aBaTb
OCHOBaHMA A8 KomneHcaunin. K npumepy, A He Beay cBol aBTomMobuab Ha
ckopoctn 200 KMm/4, HO MpuM 3TOM ABAAOCL BNajesblam aBToMobuAA, N MHe
TaK)Ke HUKTO He NaTUT KOMMEHCaLMIO 3a OrpaHUYeHne MOEero npasa.

MmeHHO noTOMy OTHOLWEHUA COBCTBEHHOCTH ABNAKOTCA, B NEPBYIO o4epeb,
KOHCTUTYUNOHHbIMMU. CobcTBEHHOCTL fiBAsiETCA pe3ynbTtatom 6anaHcoB u
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KOMMPOMMUCCOB UHTepecoB. OHa 3allMuieHa, MNOTOMY 4TO cyliecTByeT
cepbesHble COMHEHMA B TOM, YTO FrOCYAapCTBO U ero areHTbl MOTyT NPUHATb
cnpasegnusble peweHnsa B obiactu pacnpegeneHuns cobeteeHHocTU. PasHo,
OHa orpaHuMyeHa, NOTOMY YTO CyLLECTBYeT COMHEHME, YTO Ye/loBEeK MOMKeT
6biTb BCcerga OPUEHTUPOBAHHbIM Ha cobnlofeHMe WHTepeca TeX, KTo
HaxoauTcA B bonee cnabom 1 HesaLWULWEHHOM MONOMKEHMUMN.

% %k %k

3pecb HeobxoAMMO  BHOBb 0OPATMTbCA K OYeHb Ccepbe3Hon npobieme
CNPaBeANIMBOCTM, a TaK¥Ke CoLMabHbIX PUCKOB.. Hamnbonee craHAapTHas
dopmyna onpaBaaTeNbHOrO aprymeHTa B MoAbB3Y YacTHOW COBCTBEHHOCTM
Bblpa)KaeTca TaK: nogM 6onee obecnedeHbl,) Korga onpeaesieHHbIMK
pecypcamu ynpasaseT peXum YacTHOWAcOBCTBEHHOCTM, Yem Torga, Korga
pecypcamu ynpaBnseT obas WHAA  anbTepHaTWBHaA cuctema. [log
ynpas/iieHNEeM MpPUHLMNAA YacTHOM ‘COOCTBEHHOCTbIO, KaKy yTBep)Kaaercs,
pecypcbl byayT 6osee MyApo MCNOAb30BaTbCs UAM MCNONb30BaTLCA, YTOObI
y40BNeTBOpUTL 6onee LWNMPOKUIA, M pa3HOOBpasHbIM Kpyr uHTepecoB. K
npumepy, eciv Bce B PaBHOM CTEMEHM HaAeNeHbl NpPaBOM MCMO/b30BaTb
JaHHbIN Yy4acCTOK 3eMJid, TO HU Y. KOro Her ocoBoro cTMmyna 4To-TO TyT
noceATb UM KedOXPaHATb MopPAL0K UCHOAL30BaHUA 3eMn. ECan Ke KTOo-To
BO3bMeT Ha cebs TaKylo OTBETCTBEHHOCTb, TO OH CaMOCTOSTENbHO MOHeceT
BCE pacxodbl, B TO BPeMA KaKnyBbirody\nosyyat Bce.  TaKylo cuTyaumio
OOBOJBHO /IETKO. NpeaCTaBUTb, OAHAKO ‘OHa TPYAHO MHCTUTyanusmnpyeTtcs,
MOCKOMIBKY BO3MOHa, /Wb, B C/yyae, Korga KrTo-To f[06poBO/bHO
NpUHUMaeT Ha ceba nogebHble pacxoabl. Ecnn ke pnobpoi Boan HeT, Lenb
MOMEeT ObITb. BOCTUTHYTb \ Wb MPUHYAUTENIbHO, C MOMOLLbIO annapara
BNAaCTM M HaCWAKUA, MTO MOXeT OblTb CBA3aHO C CyW,ECTBEHHbIMU
OTCTYNNIEHUAMM OT CBOBObI M CNpaBesINBOCTMY.

Bmecte c Tem, obLlecTBa, B KOTOPbIX CyLIECTBYeT 4YacTHas COBCTBEHHOCTb,
TOXe A0BOJIbHO Aa/ieKu OT CNpaBedMBOro YCTPOEHUA, OHU BECbMA CUbHO
anddepeHLMpoBaHbl, BKAOYBAKOT C/I0M O4YeHb BoraTbiX NpefesbHO HULIMX
noaei. Camm no cebe mexaHM3Mbl YaCTHOM COBCTBEHHOCTM He 06A3aTeNlbHO
YTBEPXKAaoT 06LW,EeCcTBO CNpaBeaIMBOCTU, XOTA Mbl U ABIAEMCA CBUAETENAMMU
dbopMUpOBaHMA LIMPOKOrO CpedHero Knacca B 3MOXy PacnpoCTpaHeHus
NPUHUMNA  4YacTHOM  COBCTBEHHOCTW. Tak WAN  UWHAYe  YKUCNOo
HenocpeacTBeHHbIX  Bbirogononydatesnei  OT  MHCTUTYTA  YacTHOW
COBCTBEHHOCTU TOpa3fo MeHblle TeX, KTO MOJIb3yeTCc ee KOCBEHHbIMU
naogamu.
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OxoH JIOKK npeanonaran, 4To MO Mepe pPacnpoCTpPaHEeHMA YacTHOM
cobCcTBEHHOCTM, Bce byayT cTaHoBUTCA Bosiee obecneyeHHbIMU. CpaBHMBas
AHrnuio, cBobogHoe ropoackoe HacefeHMe KOTOPOM  CTPEMUTENbHO
NPWpPacTano 3a CYeT YacTHbIX Blage/bLeB, C NPeAKON0OHMaNbHOM AMepPUKOA,
roe YpoXKeHubl MNpoAOoMKaAM HACNaXKOaTbCA YHUBEpPCasbHbIM  0b6LWMM
aoctynom K 3emne, JIokk nonaran, 4to «Koposb 601bWON N NA0A0TBOPHOM
Tepputopumn Tam (B AMepUKe) MMeeT MUy, edy W o4exay XyKe, 4yem

22 YepHopaboyeMy HWYEro, BO3MOXHO, He

yepHopabounit B AHrnmMn".
NPUHAANENKUT, HO €r0 YPOBEHb KU3HW BbillE M3-33 NEePCreKTUB 3aHATOCTH,

KOTOpble NpeanaratoTca B Npeycrnesatollein NpMsaTu3MpoBaHHON 3KOHOMMKE.

PaBHO cyllecTByeT W aprymeHT B MNO/Ab3y pPbIHKA. PbIHOK 3ddeKTuseH,
MOCKO/IbKY B 06lLlecTBe ecTb MUpUadbl OTHOLLEHWUIM, KOTOopble OTHOCATCA K
npobneme pacnpegeneHnsa cneundpuyeckmx’ Pecypcos No OTHOLIEHUID K
cneumMdryeckMm HyXaam M npoueccam,  APUHUMAIOTCA  HEUCYUCAUMble
pelweHnsa o pacnpeaeneHun crneunbUUYEcKUx pecypeos K crneumduyeckum
npoueccam nNpousBoACTBa. YyecTb. BCe 3TO LEHTPa/sM30BaHHO He
NpeAcTaBAAETCA BO3MOMHbIM, Aaxe C MOMOLLBIO) CynepKoMIbioTepoB. Kak
M3BECTHO, B couManuMCTUHecKMx  OblllectBax  LleHTpann3oBaHHoe
niaHUpoBaHWeE U pacnpeneneHke oka3anocb, HECNOCObHbIM NoAAEPKNBATD
appeKTUBHOE ynpasieHne SKOHOMMYECKUMI NPOoLeccamm.

B pbIHOYHOW 3KQHOMMKE PELUEHUA MPUHMMAIOTCAHA AeLeHTPaM30BaHHOM
OCHOBE - MUAINOHAMU N0AEN U GUPM; OTBEYAIOWMX HA LLeHOBbIE CUTHabI
pblHKa, «CTPEMACL MaKCUMU3UPOBaTh » Npubblib  OT  UCMNO/b30BaHUA
nponsBoauTENbHBIX RECYPCOB. MOryT Jiu Cyl,ecTBOBaTb PbiHKM 63 YacTHOW
cobcTBeHHOCTU? HaBepHOe, MOLYT, HO, HaBEPHAKA, OHU BCE e YCU/AWUBAOT
o4MH Apyrore. VX HyxHO\ConpsAraTth M noacTpamsaTth APyr nog Apyra. Pons
OTMEYaeT, YTO TaKoro poAa 3KOHOMMYECKME TeopuM PyLIaTCA, Korda Mbl
nepexoguMm OT PACCMOTPEHUA «IKOHOMMKMY» U «CUCTEMBI» K HYXAaM WU

MONIOXKEHMIO KOHKPETHOro uenoseka.”>

N Torma Kaxablii OTAeNbHbIN
YenoBEK MOMKET HaxoAMTb apryMeHTbl, 4/1A Yero emy Heobxoaum TOT WM
WHOM COLManbHbIA MHCTUTYT, U NodYemy ero o06s3biBalOT Npasuaa 3TOro

UHCTUTYTA.

CTOPOHHMKM 4acTHOM COBCTBEHHOCTM € HacTaMBaloT Ha uaee, 4TO
CNpaBeANMBOCTb 3aK/AlO4YaeTca B TOM, 4YTO TpyAontobuBble noaydatoT
HambonbluMe naoapl, a 6oraTcTBO CBA3aHO, NpeXae Bcero, ¢ Tpyaoaobnem m
bepexnmBocTblo. bor cotBopun 3TOT MMp, AN €ro WMCNo/ab3oBaHWA

32 nokk, 1988, C. 297

233 Rawls, YKas. cou. C. 22-33
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TPYAONO6MBLIM M pasymMHbIM  cylwiectBom.”*  oTomy,  uacTHas
COBCTBEHHOCTb MpeanonaraeT 6onee mygpoe u 6Gonee 3ddeKTUBHOE
MCMONb30BaHME pecypcoB. BcAkaa COBCTBEHHOCTb ABNAETCA PE3y/bTATOM
POCTa OCTOMHCTBA, 61aropasymMus, CAEPKAHHOCTU. JTIOAM e, TOMALLMECA B
6eHOCTH, HaXOAATCA B STOM COCTOAHMW MO MPUUMHE CBOEro 6esgenus,
pPacTo4nTenbCTtBa U OTCYTCTBUA MHULIMATUBDI. M xoTAa Takoro poaa TeopunAa He
BbI,EPKMBAET CErOHA CePbE3HOM KPUTUKM, HO MPOAOINKAET HaxoauTca cebe
CTOPOHHMKOB.”*

CyuiecTsyeT U 6onee ymepeHHbI noaxo, npeanonaratolmii, 4To YacTHas
cobCTBEHHOCTb CO34aeT CUCTEMY, B KOTOPOM He3aenbe He BO3Harpaxaaercs
3a cyeT Tpyda Apyrux, a Te, KTo bepeT Ha cebe Tpyd, MOryT 0XuaaTb
nosiydeHMa ero naoAos. KoHuenumsa AOCTOMHCTBA® AONroe Bpems CBA3aHa
6blna ¢ cobcTBeHHOCTbIO. Bosiee AOCTOMHATOT, KTo obnagaet 6osblien
cobctBeHHoOCTblo. C BageHWeM CBA3aHO. N MAOHATUE, YecTu. «KnaHycb Bcel
CBOEN 4YacTblo» JOAroe BpemA O3Hayano «pydailocb BCEM CBOUMM
nmywectsom». Co BpeMeHeM KOHUEMUMA AOCTOMHCTBA  CTaHOBUTCA Bosee
OTBNEYEHHO, CBA3AHHOM C MUPOOLLYLLLEHUEM YENOBEKA.

B rpaxgaHcKkoi pecnybaMKaHCKOM, TpaanLMU )apryMeHT OOCTOMHCTBA Obin
cBA3aH C 6GnaropogHo  HE33aBMCUMOCTbIO « M CaMOCTOATE/NbHOCTbIO
nomeHckoro ¢pepmepa. He 6yayym [onKeH Huyero Komy-nmbo nomumo ero
nnoaos Tpyaa, He byayun ¢tob 6oratsiM, UTObbI HAHATb APYroro paboTHMKa,
HW HAcTONbKO 6efHbiM, YTOBbI CaMOMY \6bITb KYNAEHHbIM, OH OlyWwan cebs
oTBeTcTBEHHBIM:3a ceba U 061a4aeT JOCTOMHCTBOM, B CU/TY KOTOPOTO Ha HEro
MOKHO 6b1/10 NOAOMKMTLCA. \TaKoN YeNOBEK MOr AeMCTBOBaTb KaK XOPOLUWiA
rpaskgaHuH, UCMNOJIb3VIOWMUI ) B OOLLECTBEHHbIX JAenax LOCTOMHCTBA
6n1aropasymma M He3aBUCUMOCTU, Ha KOTopble OH 06A3aTesIbHO Monarasncs B
ynpasneHnn CBOMM YacTHbIM CTaTycom. Ecnm 6ONbLMHCTBO SKOHOMMUYECKUX
pecypcoB NPUHAANEKUT = KONNEKTMBY W YNpaBAAeTcA COBMECTHO, rae
rapaHTUM TOro, YTQ YCNOBUA KU3HWU TpakaaH 6yayT pa3BMBaTb
pecnybanKaHCKOe AOCTOMHCTBO? HanpoTuBs, CKopee Bcero, rpakaaHe 6yayt
BeCTM cebs WAM Kak naccuBHble OeHeduumapuu rocysapcrea  MAu
6e30TBETCTBEHHbIE  Y4YaCTHUKM  Tpareamm  cBOBOAHOrO  rOpPOACKOro
HaceneHus. Eciv nokoneHre UK ABa BbIPACTYT C TAKUM XapaKTepoM, OTKyAa
HOBbIM /IIOAAM ByZeT U3BeCcTeH NPUHLMN cCaMoynpaBaeHna u ceoboabl? ITn
aprymeHTbl O  [OOCTOMHCTBE KOHEYHO BecbMa  YyBCTBUTE/bHbI K
pacnpegenenuio  cobctBeHHOCTU?®.  YenoBeK, KOTOPOMY HUYEro He
NPUHAANENKMUT, KOTOPbIA HUYEM He YNPABASAET U HU 33 YTO He OTBETCTBEHEH,

234 JT0KK, YKas. cou. C. 291

Nozick, Anarchy, State, and Utopia, Basic Books, 2013.
Waldron, Jeremy. The Right to Private Property. Clarendon Press. C. 323 42
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BPAL M MOXKET pa3faennTb C APYrMMU STUYECKMUE LEHHOCTU U LLenun, KoTopble
NexaT B OCHOBaHWUW BRageHus cobcTBeHHOCTbIo. M nepsolt obpylunBaeTcs
rpaHMLa Mexay MLOM 1 Bellblo."

% %k %k

YT06bl 3aKOHUYUTb 3TOT KpaTKM 0630p 06WMX oOnpaBAaHUIA YacTHOWM
COBCTBEHHOCTM,  Mbl  AOJIKHbl  PAacCMOTPETb  OTHOLEHME  MexXay
cobcTBeHHOCTbIO U cBobogon. ObuiecTBa C YaCTHOMW COBCTBEHHOCTbIO YacTo
OMUCLIBAIOTCA KaK cBObogHble obuiecTBa. YacTMYHO 3TO O3HaYyaeT u4To
BNagenbubl cBOOOAHbLI WMCMO/Ib30BaTb CBOK COBCTBEHHOCTb, Kak MM 3TO
3abnaropaccyguTca; OHU He CBS3aHbl COUMaABHBIMW WAN MOJUTUYECKUMU
peweHuamu. NMoTomy poJsib NPaBUTENbCTBA B 9KOHOMMUYECKUX PeLleHnsx
MWHMMM3MpPOBaHa. Ho ogHOBpeMeHHO YacTHas COBCTBEHHOCTb MOXKET bbITb
onucaHa M Kak cucTema HecBobobl, AI0CKO/IbKY Hanaraer. orpaHUYeHnA 1 Ha
BNafenbLa, U Ha TpeTbux anL,. CobCTBEHHOCTb cBA3aHa C OBYMSA
CYLeCTBEHHbIMU unaeaMn. [lepBas = HHE3ABUCMMOCTb U), aBTOHOMMUSA
cobcTBeHHUKa. CobcTBEHHOCGTb 06pasyeT 3Ty cdepy aBTOHOMUW, YENOBEK,
KOTOPOMY HEUYTO MPUHAANEKUT, M NPUHALNEKNT B TAKOM 06bEME, KOTOPbIV
No3BOISIET EMY He 3aBUCETb OT UHBIX /Il0AeW;- bopMupyeT 061acTb, KOTOPYLO
Ha3blBalOT «4YacTHOW chepoli», U B KOTOPYIO HEMMMEeEeT 3aKOHHOro AocTyna
HUKTO MHON. JTa chepa oOLWMpPHA, U ApoCcTMpaeTca oT cBoboabl COBECTU U
CYXAEeHUA_ A0 HENPUKOCHOBEHHOCTM XWAMWA W Tena 4yenoBeKa. B artol
obnacrit YenoBeK 'ecnv U OTBEYAET mepes KemM-To, TONbKO nepes, caMum
coboit. Apyroin naee, asnserca goctomHctso. OHO, npegnonaraeTca, ecTb
harKe y TeX; KTO HMYeM \He obsiagaeT. M 3TO AOCTOMHCTBO AOMKHO ObITb
noagepKaHo, 4To BeZeT K GOPMUPOBAHUIO SKOHOMWUKU NPUHYAUTENLHOTO
pacnpegenerus.. Mbl Hecem 0653aTeNbCTBO 3a OTHOLWIEHME K Apyromy
YyeNIoBEKY TaK, Kak ec/in bbl oH 061a4an AOCTOUHCTBOM.

* k%

MTaK, 4acTHas COBCTBEHHOCTb — 3TO MHCTUTYT, Y4YpexaeHue, KoTopoe
No3BONIfET pacnpedenvTb KOHTPO/b Haj Bewamu cpeay Nogen,
MaKCMMM3MPOBaTb BO3MOMKHbIE BbIrOAbl, CnocobcTBoBaTh cBoboge M
AOCTOMHCTBY. M rnaBHOe — OHa NepeaaeT MUP BELLLE Nog KOHTPO/b NtoAeN,
KOTOpble JO/IKHbI Ha cebe UCMbITbIBaTb 3GDEKTbI TEX PELLEHUIA, KOTOPbIE OHU
caMu NPUHMMAIOT.

Ho Ha Kakue BeLLn moxKeT 6bITb PacnpoCcTpaHEHO NPaBo COBCTBEHHOCTU?
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CobCTBEHHOCTb  HaxoAMTcA B MOCTOAHHOM  ABUMMKeHuKU. CmeHAoTCA
BNafenblbl — B CWAY €eCTeCTBEHHbIX MPUUYMH (CMepTb) U couManbHbIX,
CKOHCTPYMpOBaHHbIX (caenka). MameHeHwe Bnagenbla COBCTBEHHOCTUM —
O4YeHb CNOXHanA nNpoleaypa, OT KOTOPOI 3aBUCUT COCTOSIHUE 3TOTO MHCTUTYTA.

[BuxKeHne coOBCTBEHHOCTU MOMKET NMPUBOAMUTL K €€ KOHLLEHTPAUUN U CBEpPX-
KOHLUEHTpaumMm. WMHorga 3TO YrpoKaeT couManbHOW CcTabunbHOCTM U
cnpasegAnMBocTM. B Takom ciyyae rocygapcTBO  MAM  PacCeprKeHHble
rpa)gaHe MOryT COBepwaTb MHTEpPBEHLMIO B 06/1acTb C MowaTHyBLIEWCA
CNpaBegIMBOCTbIO M BOCCTAHaB/AMBaTb nocneaHio. CyuwlecTByoT cayyau
TaKoW rnyboKol nHTepBeHUUN (3emenbHas pedopma Uam aKcnponpuaumsa), n
CNly4an MArKoM MHTepPBEHLMM (MPOrpeccMBHas LWKaNa HAaora Ha 4oXoAbl).

BKnag B NOHMMaHMe 3HayeHMA npaBa cobcTBeAHOCTM BHec PoHanba Koys. B
1960 rogy oH BbiBEN TEOPEMY, CBA3AHHYIO ¢BPPEKTUBHOCTLIO NPOU3BOACTBA:

«Ecnu npaBa COBCTBEHHOCTU YETKO onpegeneHblid TPaH3aKUMOHHbIE
W3OEPXKKM paBHbl HYO, TO . pasmelleHMe pecypcoB (CTPYKTypa
npoussoacTea) 6yAeT OCTaBaTbCA MHEUSMEHHBIM U 3hdEKTUBHBIM
HEe3aBMUCUMO OT U3MeHEHUIIB,pacnpeaefieHn Npas coBCTBEHHOCTU Y. 2/

JTa Teopema onpeaenset, 4To GUKCaLMAa mpaB COBCTBEHHOCTU CYLLECTBEHHO
MOHWMXKaeT TpaH3aKUMOHHble W3AEPKKU, YTONNPUBOAUT K MNOBbILEHMIO
30 EKTUBHOCTU “3KOHOMUKW, WM BbI3bIBAET PAJ~ KOCBEHHbIX COLMANbHbIX
nocneacTeuii, B LEAGM, BecbMma 6/aronpuATHbIX. K TaKMM KOCBEHHbIM
nocneacTBUAM.  OTHOCATCHA, K RAPUMEpY,) OTCyTCTBME HeobxoaMmocTn y
NONUTUYECKOM BNACTW HEMOEPEACTBEHHO BMELUMBATHCA B IKOHOMMUYECKME
NpoLecchbl), KoMb CKOPO 3adUKCMpoOBaHA YacTHas cobcTBeHHOCTb. T.e.
HeobxoAMMOCTb B  AUCTPMOYUMM NOHMXKAETCA Mo Mepe TOro, Kak
perynupyetca 4aeTHaa cobctseHHOCTb. BmecTe ¢ Tem, Teopema Koysa He
pa3peLwaet npobiemy.€ npnopuTeTammn cobCTBEHHMKOB; B HEl [ONYCKaeTcs,
YTO ANA HUX BaKHEMWUM Kputepuem sBadeTca 3GGEKTUBHOCTb a He, K
npumepy, pesynbtaT, obbem 6oraTcTBa, KanuTana, MOJYYEHHbIN B
pesynbTare.

TakKe Ba)KHbIM BOMPOCOM fIBNAETCA COOTHOWEHMEe COBCTBEHHOCTH,
BO3HMKAlOLWEN Ha OCHOBAaHWM TPyAad, U COBCTBEHHOCTU, BO3HUKAIOLWLEN M3
peHTbl, COBCTBEHHOCTU Ha OCHOBe Tpyda U COBCTBEHHOCTM Ha OCHOBaHWU
BnageHusa semneil. CobcTBEHHOCTb Ha OCHOBE Tpyda ropasgo obbemHee.
Tak, 60nbluas YacTb TOrO, YTO Mbl HaZensieM CTOMMOCTbIO, He JaHa Mo
npupoae, HoO npeacTaBnser coboi pesynbTaT Tpyaa. T.e. COBCTBEHHOCTb He

237 Coase, Ronald. The Problem of Social Cost. / Journal of Law and Economics, The

University of Chicago Press, Vol. 3 (Oct., 1960): 1-44
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BO3HWMKaeT /Wb KaK OAHOCTOpPOHHee npuobpeteHne. CoBCTBEHHOCTb MO
JIOKKy — yCTaHaBNMBAETCA KaK MPUPOAHOE KayecTBO, elle A0 Y4YpergeHus
rocygapcrea. [losioxuTesibHOe NPaBO HaXoAMUT pAg, OTAE/bHbLIX MPaB yKe
CYLLECTBYIOWMMM, U NOTOMY NPaBUTENbCTBO A0JIXKHO 3alMWATL 3TU NPaBa,
HO He cOo34aBaTb WM NepepacnpeaenaTb ux. JIOKK nonaraeT, YTo Bce BUAbI
MOpasibHbIX OTHOLWIEHMI He HyXKAalTca B NoAdep)kke rocygapcrsa. Ho
noyemy OTHOWEHMA COBCTBEHHOCTM HYXKOAOTCA B TaKOW 3awuTe W
noaaep:kke? PaBHo, noyemy Tpya, HY>KAAEeTCa B TAaKOM NoAAepKKe U PasHOro
poJa rapaHTuax?

MpaBo coBeplUaeT OrPOMHbIA BKAa4 B cUCTeMy COBCTBEHHOCTU, 1 Be3 TaKom
noaAepKkn cobCcTBEHHOCTb B COBPEMEHHOM BMAE MOMPOCTYy He morna Obl
cywectBoBaTb . W Takoro poga noadepKka® ABnfeTca npeameTos
couManbHOro A0roBopa.
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Jlekyus VII. Cy66oma.

Mpedenvi npasa. O ceaobode u 0 nepcoHe.

«OBLbl MOTYT CMNOKOMHO MacTUCb», — 3TOHCN0BA K QAHOM M3 KpacuBenLwmnx
apuit  baxa’®, NOCBALLEHHON Jfepuory XpWUCTWMaHy, NMNOKPOBUTENIO
Komnosutopa. Cnosa npuayman “Hekuii LUnomo PpaHK, cekpeTapb
BeiimapcKkoro cyaa. Apua 6bl1a KomnanmeHTom npasutento: B XVIlI Beke
MMEHHO MWP U MOKOM Kas3a/iUCb HamBbICLUIMM Baarom, KOTOPOE MOXKET AaTtb
nyb6anYHaa BAaCTb; M CyLLECTBOBAIO. WMPOKOE  Cornacue M OTHOCUTENbHO
oBel, M 6e3onacHOCTM, W pPOAM NACTyXa, W HASHAYEHWA BAACTU, WU
obAsaHHOCTeN (npaBuTenen. 3TO \ObII0O BPEMA NOC/AE  3aKAOYEHUsA

Bectdanbckoro mmpa:

3ayem, ANs 4Yero ‘cylecTByeT BEPXOBHAs B/IAaCTb, KaKOB A0/KeH ObiTb
NONUTUYECKMIA MNOPAJOK — 3TU BaKHeWlLUMe BOMPOCbl B €BPOMNENCcKomn
TpaauuMm PaccMaTpmUBaOTCA B CBA3M C Npobaemoit NMYHOCTU. B rnaBHon ans
EBponbl KHUIE ecTb OAWH 5NW304, HaA, KOTOPbIM Pa3MbILLIAIN NOKOJAEHUS
eBponeliueB. MOaHHy f10KasaH 30/10TOM ropoa, npeaHasHayeHHbIA Aans
yesioBeYECTBA, U eMy MPMKA3aHO M3MepUTb 3TOT ropog, — TaKoli mepon,
KOTOpas ecTb Mepa uyenoseuyeckan.”® T.e. couuanbHble M My6AUYHbIE
CTPYKTYpbl, KOTOpble Pa3nnyaloT OTAENIbHOro YeNOBEKa, ero MHTepechbl U
notpebHoctn. Tak <¢opmupoBanace Tpaguumsa, [NaBHOE BHUMaHue
yOenABwan «BHYTPEHHEMY Ye/NOBEKY», LLEHMBLUAA CO3ePLATE/bHYIO XKU3Hb,
OCY)/[aBLUaA HaKOMUTENbCTBO M POCTOBLUMYECTBO, LEHUBLUAA MNP U MOKOWN —
B cembAXx M obwmHax. TaKoe npeactaBieHWe O [AOKHOM MopAgKe
BblpabaTbiBaeT M MOHAPXMA, UMEHHO MOHapx obecneuymBaeT 6aaro mupa
cBOMM nogfaHHbiM. OBLblI MOTYT NMAacTUCb TOJIbKO MOTOMY, YTO AN 3TOro
CO34aH HagnexalWmit nopAgoK, B KOTOPOM 3TM OBLbl MOryT ObiTb B

238 Apwusa u3 kaHTaTbl Ne 208 "Was mir behagt, ist nur die muntre Jagd!"(BWV 208).

239
OTkposeHne NoaHHa borocnosa.
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6e30nacHOCTN M HacnaxaaTtbca MMpom M cBoboaoi. BmecTe ¢ Tem, npsimol
CBA3N MeXAy OBLAMM WU 3TMM MopagKkom HeT. OBUbl NacyTca, ABASIOTCA
3/1eMEHTOM 3TOro nopsAaKa, HO UMEHHO NMOPAAOK BK/AKOYAET MX, CO3AaeT AN
HUX MECTO, OHM CaMM He y4yacTBylOT B 06pa3oBaHMM 3TOro nopagka. OHU
BCTPaMBalOTCA B HEro, B TOM YMcae M NocpeacTBoOM pAga ANCUMNANHAPHbIX
npakTuK. MNoKon oBel, obecneyeH TONbKO Tem, 4TO 0bpa3oBaH NOPAAOK,
KOTOPbIM 3aluMLL@eT UX. ITOT NOPAAOK ABAAETCA BHE/IMYHOCTHbIM, OH NULLb
CNYXKUT MOKOK M JINYHOCTWU. FABAAETCA NIM JIMYHOCTb KPUTEPUEM TaKoro
nopaaka? M moxKeT nm 6biTb Ny6/MYHBIA NOPAAOK 06pa3oBaH JIMYHOCTbIO?
[Jon¥Ha NM NMYHOCTb yyacTBOBaTb B e€ro obpasoBaHMM ANA TOro, 4TobObl
obnapgatb cBobogoi? [lpobnema AMYHOCTW, BNpPOYEM, CTaBUTCA M B
Hanbosiee TOTaNUTAPHbLIX OOLWLECTBAX, B KOTOPbI%, ANYHOCTb U MyOANYHbLIN
nopsaokK BoBce He conpsaAratotcs. Cama nnyHoetb ABAsieTcA npobaemoi ans
TOTaIMTAPHOrO CTPOSA, SIMYHOCTb NOAABNSAETEA M YHMUTOXKAETCA TaKoro poja
pexxrmamu. 2*° OHa npusHaeTca KOCBEHHO) Kak HEeKeMlaTebHbIN 31eMEHT.

Mocne nossneHua apumn baxa MUHY/IO 'COBCEM HEMHOrO BPEMEHW, U OBLpbI,
PasMbINABLIME O TOM, KaK 3TO 3aMeYareBHO - CMOKOWHO)MacTUCb Ha
3eNeHbIX Nyrax, 3afymanncb .o Apyrux 6narax. M mameHunucs. U nameHnnm
cam nopagok. OBubl Tenepb He MOV HAcNaMaaTbCA NacTéuulem - um
Heobxoanmo 6biN0_eute PeLnTb -\a CBOBOAHbI N OHM, @ COOTBETCTBYET /N
nactéve ux AECTOVHCTBY WM NpeHa3sHauyeHuto, M, KOMNETEHTEH NN NacTyXx;
OHU BCe yvalle 6bIIi, He YA0BAETBOPEHbI MNAacTyXOM, OHW MOXeNann TakkKe
camu y4yaciBoBaTb B Macrbbe.NEule OHW, Moaymanu O TOM, AOCTOMHO /M
BOO6WE MacTuCh. W Koro eneayeT MacT/ MM CaMMM, KTO HYXA3AeTca B WX
nacTeipcree. OHM 3aX0Te/IM BAACTM, y4acTua BO BIaCTH.

3TO He OTB/IEYEHHbIe M HE NpasaHble BONpPOCbl. EBpone NpuHagNexuT 3To
ycuane Mno COMPSMKEHMIO ABYX COBEPLIEHHO PasHbiX UAeW — CyBepeHHOW
JIMYHOCTM U CyBEPEHHOro  nybAMYHOrO  MPOCTPAHCTBA, a  TaKkKe
OCyLLeCcTBNEeHME psAAa WaroB No AOCTUMEHMIO NPAKTUYECKOro paspeLleHun
BO3HUWKAIOWErO KOHQ/AMKTA Mexay STUMM [ABYMA, Ha MepBbld B3rnag,
HEeCOBMECTUMbIMU UAEAMMU.

* %k %

B mnctopum cnyyanuce ronoaHble 6yHTbl. Ho ¢ XVII Beka nogu BbIXOgAT Ha
YyAnUbl, HE MOTOMY 4YTO XOTAT €CTb, - OHW XKeNalT Yero-To Ay4ywero no
CPaBHEHUID C TEM COCTOAAHMEM, B KOTOPOM HAXOAMAUCb, Aaxe ecan 370

240 Hapexxpa MaHgenbwtam. BocnomnHaHua. Mocksa: Barpuyc, 2006. 2 Toma.
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COCTOAHME 6blI0  A0BONbHO Henoxum. OHM  MOXKenanaum TOro, u4TO
aMepUKaHCKME OTUbl KOHCTUTYUMM O0OO3HAuYMAM CNAOBOM «CYACTbe», ObITb
MOXET, pacrnopaxaTbCs CBoen cyabbon, BAMATbL Ha MNPUHATUE CambIX
3HAYMMbIX pelleHMt OTHOCUTENbHO Teba. MHoraa oHW BbIXOAAT 3a MOUCKOM
CMbICNA, KOTOPbIN NOTEPsAM B CBOMX AOMaX, - Ha KyXHAX, nod AuMBaHamMu,
cpean OAMHAKOBbLIX AHEW U CKYYHbIX coceaen, Uan cpeam TMUemMepus 1 axu.
BO3MOXKHO, 3TO /iyyllee, 3@ YEeM OTMPABAAIOTCA JOAN, U OHO MOXKET ObITb
pa3HbiM, B 3aBUCMMOCTU OT TOro, KTO 3TO /iyyllee BoobparkaeT. ObbeanHseT
3TM pasHble "Ny4ywe" ToNbKO TO, YTO 3TO NIydllee He MOXOXe Ha HacTosllee.
MHoraa noau nonaratoT, YTO MOTYT HAWTM CYACTbe He TOJIbKO B JINYHBIX
MPaKTUKax, OHW XOTAT Ay4ywero nybaMyYHOro yctpoeHus. MHoraa oHu gake
WMMEIOT MNAaH TOro, Kak yCTPOUTb Ny6ANYHbIA NOPALOK.

Jlydwee B KM3HM OTAENbHBLIX NloAer conpaskeHo C Ayywmm B maclTtabax
CTPaHbl, yAuUbl, ropoaa, 3KOHOMWKMK, NPOWU3BOACTBA, NOAUTUKU. W Takoe
Jlydllee, CKOpee BCero, A0NMXKHO ObiTb/I0B/NEHO, 3aKpPERsieHO B dopme, emy
}enatenbHo npuaatb ¢opmy. ITo Jiydilee MHOTAa OTKPbIBAeTCA B apomare,
KOTOPbIA NPONUTbLIBAET BO34YX, BbipaKEeHUN Nulda) pyKonoXKatumn, — ny4ymTcs
13 rnas. MHbimn cnosamu, peds,Maet o Haubosee NMYHOM YPOBHE CYACTbSA.
Ho o6WHOCTb TOXe Npous3BOAUT 3Ty cuay. OwyleHne obwero nena,
OLLyLLIEHME pa3ae/ieHHOW PafoCTk U BOCTOpra AaemoLlyLieHne NpusHaHus,
owyleHne obnerderna pasaenéHHbIXAC ApYEMMU - HowW W npobaem.’*
MopobHoe ouylieHrne xo4verca yaep!katb. Ho Kak? TosbKo oTolgelb B
CTOPOHY OT 3Toi OBLHOCTKM — W cua mponagaeT, U1 O PafoCTU OCTaeTca
TONIbKO/BCMOMUHATL. CyWEeCcTBYIOT CAbHbIE I0AN, KOTopble MOTyT 6biTh 6e3
aToi ‘0bLHOCTM, Aatowen cratyc, cmblen. K npumepy, AnekcaHap 3MHOBbLEB
NbITaNcA AU yupeaun CBOe COBCTBEHHOE - NMYHOE, — rocydapcrso... "
OTyacTv TaKoe, peleHne nofobHO ToMy, YTO NpegnpUHMMaeT MoHax. B IV
BEKEe MNOABMAUCH B XPUCTUAHCKOM MUPE MOHAaXM, KOTOPbIE TaK¥Ke MbITa/UCb
OCHOBbIBaTb CBOM COBCTBEHHbIE, HEMO/IMTUYECKME FrOCYAapPCTBaA — B Npeaenax
camux ceba’”, - HO OTLWeNbHWUYECTBO [AO0BONBHO BbICTPO CMEHMNOCH
OpraHn3oBaHHbIMM popMammn MoHawecTBa. [Lpyroii cnocob yaeprkaHus
06WHOCTMY — 3TO MHCTUTYLUMOHANU3UPOBATb 3TO Aydllee, C/OBUTb €ro,
npespatuTb B Gopmy, B TBEPAbIA NOPAAOK, KOTOPbIM OGbl BOCMPOM3BOAMN
camoe cebA. Jlioam BoBCe He COracHbl BCHO CBOKO KM3Hb XOAWUTb Ha yauLy 3a
CYACTbEM, He BCE TaKMKe Yy[0BNETBOPAOTCA BO3MOKHOCTbIO UCKATb CMbIC/ U

241 v
Cm. Spuk Xoddep. WcTMHHOBepywOWwMiA. JIMYHOCTb, BAACTb M MacCcoBble

obuecTBeHHble asuKeHnA. Mocksa: AnbnnHa Mabaunwep, 2004.

2 A. 3uHoBbeB. «A — CyBEpPEeHHOe rocyAapcTBO». INEKTPOHHbIM pecypc. Pexum
poctyna: https://syg.ma/@pavel-minka/ia-suvieriennoie-ghosudarstvo-priedisloviie-
k-etikie-chielovieka

2 Cm. uTue CumeoHa CTONMHMKA.
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CYACTbe BHYTPU cebs, LeHON HANPAXKEHHbIX MNYHBIX YCUAUIA, - U NTOTOMY OHM
M300pEeTaloT MHCTUTYTbI, KOTOPble U30aBAAIOT MX OT TPYAA XOAWUTb Ha yauLy
no BCAKOW npobneme, N KOTopble BOCMNPOM3BOAAT 3TO camoe "nydywe" 6e3
BCAKOFO pUCKa ANA KM3HU. Mepab Mamapaawsuam Kak-To 3aMeTui, YTo
[0Nroe BpeMsa He MOT MOHATb MAAKa/bLUML, B FPY3UHCKUX AEPEBHAX — C UX
KYTKMM BOEM MO MoKoMHMKam.”** Ho ofHaabl NOHAN: OHWU BOKOT MOTOMY,
YTO He BCe OKpYy)Kalowue roToBbl MOYYBCTBOBATb MEYasib U YXKaCc CMepTH,
TParMyHoCTb  MOMEHTA. [nakanblWuubl  AenaloT  3TO0  UCKYCCTBEHHO,
obecneynBas Tem Camblil NPaBUAbHbBIA NOPALOK: KTO-TO YMep — nosaraerca
niakaTb.

* %k ¥

«OBLUblI MOTyT CMOKOMHO nacTucb». [apaflokcanbHO, 4YTO BCe, K 4Yemy
CTPEMATCA Nt0AM B 3TOM cBoemM 6ecrnoKoUCTBE, — 3TO,NOKOM. 34ecCh ecTb elle
0AMH NapafioKkc — camyto 60NbLIY0 OTBETCTBEHHOCTL /Il0AN FrOTOBbI NPUHATH
pagu npeanonaraemMon W XKenaemon 6e30TBETCTBEHHOCTM. Yalle Bcero,
YyenoBeK CTa/IKMBaeTcA C TeM, YTO OH CHOBa TepAaeT ceba B 3TOM nopsAake,
Aaxe camom nydem nopsaakenB 21-m seke MBaH MycTtada Bbillien Ha yauLy
He 3a AeMoKpaTuel uam ceobogon = Anlb KaKee-To Masioe MrHOBEHUE OH
NoYyBCTBOBA/1 CTPaHHbIA apomaT cBo60Abl, — HO MOTOM BbICTPO BCMOMHMA,
33a4eMm OH Bblllies Ha Camom aese -3a NoKoem Mbe30TBeTCTBEHHOCTLIO. U TaK
M He pgowen HU Ao TNybouHbl CaMQMO3HaHUA, HU OO0 TpyAa NOCTPOEHMS
MHCTUTYTOB.

* k%

M3BecTHbl ‘BReYaTaaolWme GoTorpadmm ApanbCKoOro Mops, cAenaHHble U3
KOCMOCA Ha NPOTAXeHuW mocneaHux 25 net. Mepes rnasamm — passutue
KaTacTpodbl, KOTOPas HMOCUT FYMaHUTAPHbIN XapakTep, NPUYMHLI KOTOPOI
M3BECTHbI, 6eccnopHbl U o4yeBUAHbI. Mope paKTUYecKn ucyesno — A sToro
NoHagobunocb BCEro AuWb B TevyeHWe 25 neT orpaHn4YMBaTh CTOK BOA,
AmMmypapbu B ero 6acceliH, HanpaB/AA pPeyHble BOAbl HA XN0MNKOBble Nnons. B
3TOM KaTacTpode 3ameyaTesibHO TO, YTO 3@ HE He CTOUT HEKUIA KOHKPETHbIN
37104€ei, BMHY 3@ Hee Henb3s NPUNMCATb KAKOMy-TO onpegeneHHOMY
YyenoBeKy, BUHA OKa3blBAaeTCA pacnpefe/ieHHON MeKay OrPOMHbIM YMUCIOM
nogein. Mpuuem 3t Atogyn 661N yoEKAEHDI, YTO OHU AENA0T OYEHb-OYEHDb
xopowee geno. KTo-to naaHnpoBan yBeanuymTb naowasb obpabaTbiBaembix
3emesnib — "0oTBOEBATb mMecTo y nycTbiHM", "AaTtb paboty aogam", "Bantoty —

244

12.

Mepab Mamapgawsunu. Kak s noHnmato punocoduio. Mocksa: Mporpecc. 1992. .
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cTpaHe". KTo-To NpoeKkTUpOoBan KaHanbl, OTBOAALLIME BOAY M3 LIEHTPaNbHO-
a3naTCKMX peK Ha cesep. KTo-To — cuaen 3a pbluaramm 3KcKkasatopa. KTo-to —
roTOBW/ CTPOUTENAM KaHanoB 0b6edpl... Kaablii Aenan CBOK MasfieHbKyto
6e3BMHHYIO M MHOTAA — repounyeckyto paboty. Ho Bca 3Ta paboTa cnoskunacb
B Oeno o6pa3’oBaHMA CONEHON MYCTbIHA Ha MecTe ApanbCKOro Mops,
CNOXKUNacb B BbiMMpaHue pbibbl, 06e3/0XK1BaHWe ropoaoB U cen, B PocT
3a60/1€BaeMoCTH... KOHEYHO, KTO-TO NMPMHMMaN MocaeaHee pelleHne, HO OH
TOKE — BCEro /IMLLb NPUHMMa PELLIEHNE,

Apan — XopowaAa wmanwcrtpaumna  pacnblieHnA  OTBETCTBEHHOCTU B

COBPEMEHHOM C/IOKHOM 0buiecTBe, AenepcoHanusaumMmM CoUMasibHOro
OencTeuns, npuobpeTeHns 310M OOBEKTUBHOrO, PaKTOPHOro XxapaKkTtepa,
Koraa Bce, YTo 6bl Tbl HM Aenan XOpoLUero, 3aKkaH4YMBaeTca 04MHaKOBO MJI0XO.
Takoe
obulectso
NCNbITbIBAET
OrPOMHbIe

TPy OHOCTM B
OTHOLLIEHMM
pednekcmum
CBOUX
OENCTBUN, N TO
n aeno
CTanKMBaeTcA C

.
August 16, 2009

August 12, 2003

HenpeaHamepeHHbIMM nocneacTenAMU. OfHa U3 CaMblX OCTPOYMHbBIX TEOPUI
O BbIMUPAHUW [MHO33BPOB COCTOMT B NPEAMNONIONKEHUM O HAANYUKN Y
OVWHO33aBPOB OYEeHb MeA/IEHHOM HEPBHOM CUCTEMbl — MO3I 3TUX PEnTUANA
o06pabaTtbiBan MHGOPMaALMIO HECNELIHO, 3/1IEKTPUYECKME CUTHA/bI MO HEPBAM
nepenaBannChb 3aTOPMOMKEHO — TaK, YTO AMHO3aBP, KOTOPOro Ha4YMHaAN eCcTb
C KOHYMKa XBOCTa, YyBCTBOBA/l 60/b TO/MIbKO K cepegMHe NUpLIECTBa, Koraa
YYaCTHUKKM 0b6ena NpUHUMannCh 3a ero pebpa.
B TaKkuMx 0OCTOATENbCTBAX OYEHb TPYAHO TOBOPUTb 00 OCHOBAHMAX

OTBETCTBEHHOCTU: HaApaCTaetr 4Yuncno 06CTOF|Te]'IbCTB, BNEKYyWWUNX 3/ble

nocneancTtenA, HO OHU ABNAAKOTCA aHOHUMHbIMU, U, NO-BUAMMOMY, HUKAK HE
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CBA3AHHbIX C AeiCTBUEM ONpeaeneHHoro Yenoseka.”*® BuHosaTta M Kyxapka,
rotoBmslwaa obeabl CTPOUTENSIM KaHa/loB B OKPEecTHOCTAX Amypapbu B
3KoNornyeckom Katactpode? A caMu CTPOUTENM KaHaNoB? M MOXKHO nu
OrpPaHUYUTL YENOBEYECKYID OTBETCTBEHHOCTb TO/MbKO npegenammn “"cembn",
"TpyooBoro Kosnektusa'.  Kakylo OTBETCTBEHHOCTb HECET 4esioBeK 3a
OEeNCcTBUA «CTpaHbl»? Ha Kakoe NpPOCTPaHCTBO OTBETCTBEHHOCTUM MOXKET
npeteHaoBaTb YenoBeK? OTBETCTBEHEH /N YenoBek Booblie 3a YTo-1nbo?
MOMeT N1 KTO-TO B3ATb Ha cebsi OTBETCTBEHHOCTb 3a Apanbckoe mope? U
JaXKe ec/in OH NPUMET OTBETCTBEHHOCTb HA cebA — KaK OH MOXKET UCNPaBUTb
CcUTyaumio?

Mpob6nema OTBETCTBEHHOCTM BO3HWMKAET NULLb B YenoBeyeckom obliecTse.
KopoBbl Ha Ayry, OBUbI, Xanawme ux cnenHudu Teps3atolmMe UX BOKM, -
npobsembl 371a W OTBeTCTBEHHOCTM Hel 3HatoT. [pobnema 3712 w
OTBETCTBEHHOCTU OTAENAET YeN0BEeYECKUIA, PO, OT BCEX MHbIX KMBbIX CYLLECTB
Ha 3emne, Nof 3emsnei 1 B ToAlle Bod. OTBETCTBEHHOCTL NPUCYTCTBYET Tam,
roe cywecrtsyet cBoboga Bbibopa U F4e, NpMCyTCTBYET IMYHOCTb — CYLLECTBO,
3ajalollee BOMPOC, afpecoBaHHbIM camomy cebe, seayuiee camo c coboi
ananor. Henb3a npusbiBaTh K @TBETCTBEHHOCTM HecBOOOAHOE CyLLecTBO.
PacnbineHne OTBETCTBEHHOCTM, \OUYEBUAHO, BEAET K MoTepe M3MepeHus, B
KOTOPOM CTOMNO Bbl_FOBOPUTL HE\CTO/IBKOROH OTBETCTBEHHOCTU, CKONbKO O
cBoboge. C ncueaHoBEHMEM OTBETCTBEHHOCTM UCHe3aeT n cBoboaa. Tbl HeuTo
Aenaewb, 6yayuu MMPUHYKAEH 3TO AeNnaTb, U [AaXKe He MNPUHYXKAEH, HO
nocTynas TaKk No NPpUPOAE,B CAMY. HEKUX ECTECTBEHHbIX NPUYUH, NPUBOAALLMNX
Teba HEenpemeHHOo, K OnpeaeneHHOMY, ‘MpeaonpeaeieHHOMY pesynbTaTy.
TBon “gencrena He uamepsloTca cBobogol, M nNoTomy Tbl He Hecelwb
OTBETCTBEHHOCTW, KaK KpanuBa He HeceT OTBETCTBEHHOCTW 3a TO, YTO OHa
006XKUraeT pyRy; NPOTAHYTYIO K HEW.

* k%

OCHOBaHUA OTBETCTBEHHOCTM M 3710 — OAHU M3 CaMbiX TPYAHbIX NOHATUN B
dunocopun, 6orocnosmm, npase. B npase nHorga npobaemy OCHOBaHUIA
OTBETCTBEHHOCTU MbITAlOTCA YNPOCTUTb, AeNaTb BUA, Kak ByaATo U HET TaKoM
O4YeBUAHOW TPYAHOCTH, BEAb XOPOLIO U A06pOo TO, YTO COOTBETCTBYET HOPME,
NA0X0 W 3710 TO, YTO HOPME He COOTBETCTBYeT. JTO BCero /Milb YNOBKa,
MOCKONbKY npobnema He B camMoil HOpme, a B JIMYHOCTKU, obnagatoLiei
cB060A0M, KOTOpPan MOXKET NPOU3BOAMUTL KaK 3/10e, TaK U A0bpoe, paBHO Kak
M MOJIHOCTbIO MpeodosieBaTb 3Ty AYPHYIO, B LEAOM, AUXoTomuio. FpaHuua
MEeXAy HeyeloBeYeCKUM M Yel0BeYECKMM MPOXOAMT KaK pa3 B BOSMOXHOCTU

5 cm. K. Ncurypo — XyaoKHMK 3bI6Koro mupa. Mocksa: 9kcmo, 2007.
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pasnnueHnn aobpa M 31a, B KOTOPOM KOopeHuTca 1 cBoboaa. Tak, npobnema
371a 1 npobaema cBobosbl, @ 3HAYNUT, — U OTBETCTBEHHOCTU, U OCMbIC/IEHHOTO
BOCMPUATUA HOPMbl — OKa3blBalOTCA CBA3aHHbIMW. OCTaHOBMMCA AeTasbHee
Ha NOCTaB/IeHHbIX BONPOCaX.

* % %

B Havane a xoten 6bl 06PATUTHCA K He BMOJIHE NPABOBOMY LOKYMEHTY — K
TpeTbeit aHuMKAMKe Manbl Pumckoro beHeamkTa XVI, nocBsweHHON Bonpocy
«MHTETPanbHOro YeNnoBeyeckoro passuTUA», **~ Teme, koTopasn 6bina Hauata
Masnom VI B aHUMKAnke Populorum Progressio, rae MNana obpawanca K
"npaBae, KOTOPaA NO3BOAAET MYXKUYMHAM U XKEHLLMHAM BbINTK 33 Npeaesbl UX
CYOBbEKTUBHbBIX MHEHUI W BrNeYaTNeHUN, U ABUFATbCA BHE KyAbTYPHbIX W
NCTOPUYECKUX OTPAHUYEHUI K COrlacuio B ONPeAeneHUn LLEHHOCTEN U CYTH
Beweii".”” Peub naer o npobneme CBOOOAHOTO COLMANBHOTO AECTBUA,
BEPbl B CMbIC/ CBOEro AelCTBUA, 06A3aTe/IbHO MMEHOWero nocneacTsma u
NPEBbILAIOLLENO KAaKMe-TO MUHMMAJIbHBIE KOMMNETEHLMN, KOTOPbIMKU YeN0BEK

enan 6ol OrpaHN4YnNTb CBOKO OTBETCTBEHHOCTD.

KOHTEKCTOM A4  3HUMKAWUKA \BbICTYMaeT AWArHO3 COCTOAHUA 4enoBeKa,
npogenaHHbli B TOMzHducne 3. BaymaHOM,).COrnacho KoTopomy "xopoluee
obuwectBo" Kak BYATO Obl ymepno, =~ M Kak KOHUENUMA, U KaK coumanbHas
npakTnka. OgHako. flana coobuiaeT, YTO 3Ta 3pa elle He 3aKOHYMUIach — OHa
NMOCTOAHHO=BO3POXKAAETeA — "HO He' Yepe3 peaHMMaUMI0 COLMasbHbIX
nporpamm rocyaapersa (Bceobuiero 6narofeHCTBUSA UM COLMANUCTUYECKOTO
MW COLMANbHOro), “=)a Yepes CoumanbHOe MepcoHalbHOe aAelcTBME WU
nepepacnpegeneHve OTBETCTBEHHOCTM U KOMMNETEHLMU B NOAb3Yy MaibIX —
coobLecTB U OTAENbHbIX A0AEN.

Xopouwee o06WecTBON— 3T0 He onpeaeneHHble WMHCTUTYTbl U TEXHUKMU
ynpaBneHua, He cUCTeMa nepepacnpeneneHns HauMoHa/NbHOro NpPOoAyKTa.
Xopowee obuwectBo obutaeT Tam, rae NPUCYTCTBYIOT NpaBaa W csoboaa.
JHUMKAMKA NbITaeTcA ONpeaennTb CBA3b, KOTOpas CYLWECTBYET MeXAay
npaBAoON W NepPCoHaNbHbIM AEWCTBUMEM, HAX0AA, YTO TO/IbKO MepCcoHabHoe
AencrTene obecneynBaeT OCMbIC/IEHHOCTb NpaBabl U cBoboabl. B 3ToM cBA3M
JHUMKAMKA  COBCEM MO-0COBOMY MOMKET MPOoYMTbIBAaTLCA B BOCTOYHOM
EBpone, B KOTOpPON Ha nNpoTaxKeHUW nocnenHux 20 neT Habnwogaetcs

246 Caritas in Veritate. JNEKTPOHHbIN pecypc. Pexum poctyna.

http://w2.vatican.va/content/benedict-xvi/en/encyclicals/documents/hf_ben-
xvi_enc_20090629_caritas-in-veritate.html
7 3urmyHg, baymaH. MHansmayanmsmpoBaHHoe obuectso Mockea, 2005.
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nocnenoBaTeNbHas peannsauma MNomnbITOK OCYLLEeCTBAEHUs nnMbepanvsauum
KaK Cepuu COoLManbHbIX MPOrpamMmm — OT BO3BpaLLeHUa LiepKkeu B Ny6ANYHYIO
chepy M nopaepKaHus MHCTUTYTOB COLMANbHOrO rocygapcTea Ao
rocyfapCTBEHHOrO  YNpaBNeHWUA  SKOHOMMWYECKOMW,  KyJAbTypHOW MU
NO/IMTUYECKOM  KU3HbIO. YacTo 3TM WM3MeHeHMs TMNOHMMAIOTCA Kak
WMHCTUTYUMOHA/IbHOE CTPOUTENIbCTBO UM BHEAPEHWEe TEeXHWUK onpeaeneHus
rocyAapCTBEHHOW MOAUTUKM, YTO Ha Aene, Bipoyem, NpuobpeTtaeT xapakTep
MOWCKA CUIbHBIX CPeACTB, CBA3AHHbIX C NPAMbIM UCMNO/Ib30BaHWEM BNACTU. 3a
npezenam BHUMaHMA OCTAlOTCA OYEHb BaXKHble NPobeMbl NPeAnocbIIoK, Ha
KOTOPbIX OCHOBaHbl CaMW WHCTUTYTbI, M MpobiemMbl NEepPCoHaNbHOro
OeNCcTBUA. DHUMKAMKA Kak pa3 M obpaweHa K  npobneme /MYHOM
OTBETCTBEHHOCTW, KOTOPYIO HE/Nb3A PacnbliATb U AenerMpoBaTb Komy-1Mbo
Apyromy. 3Ta OTBETCTBEHHOCTb CoeauHseTca' co cnoBamu «cBoboga» M
«11060Bb». J1l060Bb NOHMMAETCA HE KaK 3IMOUMA,NHO KaK 06pas KMU3HU, Kak
COZEpPYKAHNE U3HM U KaK TO, K YemyduesioBeK MPM3BaH, YTO OH 06f3aH
NpPoM3BOAUTb, @ HE NPOCTO MNepeXKMBaTh, T.e. N060Bb UHECTb MAKCUMANbHO
BO3MOXKHaa cB0604a, YTO HAa CaMOM gefie He 03HAYaeT aBTOMaTMYecKoe
pelweHue Bonpoca. Mo-suammomy, N1ob60BbICBA3AHA C OTKA30OM OT BJaCTW Hazg,
APYrMM YyenoBeKkom. M aTo oueHBIc1oKHan npobaema, Mbo KaxKablii pa3 oHa
ABNAETCA BbI30BOM, TMOCKO/bKY, TPEByeT nocTymka. Yacto coBeplieHHO
HEMOHATHO, KaK MQKHO, JIIOOUTL, MOTOMY YTE, OTKAa3 @T B/IACTU HANMOMWHAET
cmepTb. bubavadcpaBHBaeT N0b0BbLO CMERTbIO. «Kpenka, Kak cmepTb,
ntobosb». Anekcangp, balwiayes noetT 06 sTom Tak:

TyT 0€/10. NPOCTOE - HET TeX, KTo,He CTouT,
HeT Tex, KTO He\CTOUT obBM.

[a kaK ke ntobUTh UX - TaKMX HEYMbITbIX,

[a 6bITom NpobUTbIX, Aa NOTOM NPONUTbLIX?
[a nagHo Tam - Apyra, Ha4aAbCTBO, KOJETY,
Hy nagHo, caydamHo yTelmnTb Kaneky,

[aTb BCeM, KTO PUCKHY NONPOCUTD.

A KaK BCIO OKPYTY - Yy»XUX, HEU3BECTHbIX,

[la TaK - KaKk noApyry, KaK Ao4b, Kak HeBecTy?

[la KaK e, No3BosibTe cnpocuTs? 2*

Ewe 60nee HENOHATHO, KaK KOHBEPTUPYETCA 3Ta NepcoHanbHas noboBb B
onpeaeneHHoe couuanbHoe AeNCTBME, M KaK OHa MOXKeT 06pa30BbiBaTb
coumanbHble GOpMbl M BXOAMTb B COLMA/bHble (OPMbI — COBPEMEHHbIE
Kopropauuu, K nNpumepy, M COBPEMEHHbIE TOCYAapCTBa, KOTOpbIE,

248 o
NleB HaymoB. AnekcaHzp Bawnauves. Yenosek nowwmn. Ctuxu. Buorpadus.

Amdoopa, 2013.
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COBEPLIEHHO OYEBMAHO, YCTPOEHbI HA KUBEPHETUMYECKMX Hayasiax u
CTPEMATCA MMHUMMU3NPOBATbL Nt060E NepcoHasibHOe Hayano BHYTPU cebs U
CBOMX npoueccoB? 3To npobaembl aaa pennruii 1 GUAoOCOPCKUX YyUHEHMIA:
JINYHBLIN M COUManbHbIA MAaHbl XWU3HM HE COOTHECEHbl APYr C ApPYyrom
HanpAMYl0, He CBf3aHbl OYEBUAHbIMU CBA3AMMU M 3aKOHOMEpPHOCTAMMU. TaK
KaK e [O0/IKHO BbIrNs4eTb coumanbHoe aeicTBune yenoseka? M HacKo/bKo
couMasnibHble MHCTUTYTbl BOOOLWLE MOryT yuyuTbiBaTb M BOCNPUHMMATb TaKoe
NnyHoe paevicteue? K no6BM HEBO3IMOMKHO MPUHYAUTb, TaK MOXKHO U ee
6paTb B pacyeT npu BbICTPAMBAHUM TBEpPObIX COLMANbHLIX GOpPM,
npeanonaramLLmx cybopanHauuto 7 nog4yMHeHune? HacKonbko
aBTOHOMHbIMM SIBAAIOTCA COBpPEeMEHHble (PYHKLMOHA/bHbIE CUCTEMbI —
PbIHOK, NosinTMYecKas cdepa, Kyabtypa? MoxeT au B 3Tn cdepbl NPOHUKATb
NinyHoe genctemne? MoTomy 4To NOO6UTbL — HENL3A 3aCTaBUTb, NOTOMY YTO TaMm,
roe Hacuame WAM BNAcTb, — HE MOMKET ObiTb AOBK, NOTOMY YTO MOXKHO
npuayMmaTb XUTPOYMHbIE MeXaHU3Mbl UEEOPUCTUUECKME CXEMbl, TaKME KakK
«BOWWN c NoboBbIO, HEHaBMUAb C NOOOBLIO», HO OHU BEE PaBHO OCTAHYTCA
yygoBuilem PpaHKeHWTENHA, HE YMEIOWMM KNUTb. MOXKEMyIM Mbl CO34aTb
6e3 yuiepba ana obuiecTBa TEXHUKY, M36aBAAIOLIYIO OT OTBETCTBEHHOCTU? C
TakKMMKW BOMPOCaMK CTa/IKMBAETCs, 11060l YelloBEK — B CBOMX OObIAEHHbIX
OTHOLLEHUSAX C APYTMMU Ntoa4bMU:

B KoHUEenuMn «XopoluerohobuiectBa»d IHUMKAUKE WLET COMPAXKEHHblE C
Nto060BbI0 MPUHUMABLL COLMANLHOIO YCTPOMCTBA — KOTOPblie MO3BOAAAN Obl
COXpaHATbs4es0BeYeCcKya’ cBOBoay W' BMmecTe ¢ Tem, obecneumsanu Obl
oTBeTETBEHHOE “JINYHOE U, CcouMaNBHOE AencTBMe. TaKoBbl MPUHLUNGI
CONMOAPHOCTM, CyBCHMaMapHOCTN, CMNpaBea/IMBOCTM UM MEepPCOHaIn3Mma,
cocTtaBniAolye BKNag Pumckon LlepKBr B COBPEMEHHYIO COLMANbHYIO MbIC/b
u MOTYLLIME ) TBOPYECKU NpeobpasoBbiBaTb Ye/NOBEYECKMI MUpP. ITU
NPUWHUMMNBI B HacTOALLEee BpemMA NoYTU HensBecTHbl BoctouHoli EBpone, yTto
cocTaBnaeT rnasHoe oranuuve benapycu, YKpauHbl, Mongosbl, Poccuun ot
“3anaga". 9TV NpUHUMNbLI HE NPOHMKAIOT B BOCTOYHO-EBPONENCKOe NpaBo, B
AAMUHUCTPATUBHYIO CUCTEMY, B SKOHOMUKY, B COLMaNbHbIE NMPAKTUKU, O HUX
HEe nuWYTCA Yy4yeHble AuccepTaunm, OHM He MOoNynApusUpPYIoTCA, He
obcyaaloTca, O HWUX HeT crnopoB. bBonee Toro, M Ba)kHee BCero,
noBceHEBHOE NoBeAeHNe NoAelN He OPUMEeHTMPOBAHO Ha nogobHoro poaa
aevcrsue.

sk kk
3HuMKNMKa beHegumkTa XVI npeactasnneT uHTepec B BoctouHoli EBpone ele

M NOTOMY, YTO BOCMO/HAET NaKyHy, obpa3oBaslwytocs B guanore Liepken u
obLecTBa, fa M Cpean CaMmxX XPUCTMAH, Korda He obcyKaatotca npobnembl
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WHAMBMAOYANbHOTO Yy4YacTUs W WHAMBWAYaNbHOW  OTBETCTBEHHOCTM B
COBPEMEHHbIX COLMabHbIX NPOL,ECcCax M OCHOBHOE BHUMaHWe yaennercs
Teme OTHOLLEHWI He NepPCcoHbI ¢ LilepKoBbio 1 € rocyaapcTBoOMm, HO - LiepKsu u
rocygapctsa, C HeU3beXXHOM WHCTPYMEHTaNM3auMeit Takmx OTHOLUEHWUH,
KOraa rnaBHbIMU NPUHLMNAMKU AO1A YeNoBeKa OObABAAKTCA NATPUOTU3M,
"nocnywanune" u "nnyHoe 6naroyectme", Ho He cBOHOOAA M OTBETCTBEHHOCTb.

Y Byaxaysa B ero uctopuax o [xusce n BycTepe ecTb CLeHa, B KOTOPO#
nepesg npuxoXKaHamu, cobpaBWMMMUCA Ha 6NaroTBOPUTE/NbHbINA KOHLEPT,
nocneaoBaTenbHO BbICTyNatoT Byctep, ero apyr lnhoccon M Kakasa-To
3HameHuTaa conpaHo. Ux Homepa cneaywdT OAMH 33 ApPYyrMM, HO C
HebOoNbLWMMM NepepbIBAMM, UCKIOYAIOLWMM TO, YTO KaXKAbl UX HUX CAbIWUT
BbICTYM/IeHMe npeaplaylwero nesua. bosble 4B8cero seser Bycrtepy — oOH

nepBbIM MNoeT necHto "Sonny Boy"**

— CTPaulHO He HpaBsLlytoca nybanke —
HO MOoA, WYM W YAIONOKAHbE OH reponYeck A0BOAUT HOMep A0 KoHua. OH
ycnesaeT MOKMHYTb CLEHY KaK pa3 BITO Bpems, KaK cayllaTesn ycrneBatoT
BOOPYUTbCA ANLAMKU M oBowamMu. Beaesa 3a HMM BbicTyrnaeT, [1ioccon — ¢ Ton
Ke MnecHel, — M nonagaet noA rpag avu M THUNOM KanycTbl. [lo3xe
npues)KaeT rBo3gb MNPOrpaMMbi, — pPagn. KOTOpPoi M OblIO  YCTPOEHO
npeacraBneHue, - U 3aneBaeT Ty Ke NeCHIo — CPasy *Ke nosydyas oT Ny6anKu

MOPKOBKY 1 NOMMAOPLI, NeTAWNE Ha €€ MEXa N BEYEPHEE NaTbe.

3T0 peaKuusa Ha BaHanbHOCTb M NOXb.. ly6nuKa ee oTBepraeT — cpeau
cobpaBWNXCA HA KOHLEPT He, HAaXOAWUTCA HW OAHOrO COYYBCTBYIOLLErO
nowocTn cepauancTiia ke n npasga —HUKoraa He 6aHaNbHbI, OHW BCeraa
BbI3bIBAIOT MHTEPEC MNCOUYBCTBME, — MOTOMY YTO PACcCYMTaHbl Ha y4yacTue M
BoB/ieyeHUe. MpaBaa U UCTUHA = KUBble N HeoxMAaHHble. OHM BbI3bIBAOT
JKenaHve NoATarnBaTth U\ MeTb BMECTE, MW XKe NMPOCTO MOJYaTb. IHLMKANKA
roBOpUT O CBA3U Mexay/ Atob6oBbio U Npaegoi. Mpasga aenaet NoboBb He
abCTPaKTHbIM ABNEHNEM, He 3aHYAHOW MecHel O NobBKU, a PeanbHOCTbLIO,
KOTOpYyto Heobxoanumo GopmupoBaTb M KOTOpPas NPeAcTaBAseT NOAANHHbIN
YyesIoBEYECKUIA MUP, KOTOPble HE MOKET BO3HWKHYTb 6e3 meHA, 6e3 moero
CO3HAHMA, MbICN U OTHOLLEHWA.

JHUMKAMKA onpeaenseT MecTo BO BPEMEHW — MECTO aKTya/ibHbIX BONPOCOB
ANA 3ToW Nto6BK M NpaBabl. TaKUM MECTOM U ABASETCA IMYHOCTb. OHa HeyTo
MHOE, YEM «A», YeM «CamMoCTb». JIMYHOCTb HEYTO, 4YTO MNPOTUBOCTOMUT
camoZoBeloLLeMy U CaMoAoCTaToOYHOMY «f». CKopee BCero, IMYHOCTb — 3TO
HeyTo NycToe M NPUHLMNNAJABHO HeonpeaeseHHoe. AKTya/ibHble BOMPOCHI —
O TOM, «KTO TaKOW fA», UMEET /IN KaKoe-TO 3HayeHWe 3TO «A»? 4YTO ecTb

 Nepam . Byaxayc. Tak aep»xatb, Jkumec! Mocksa, ACT, 2010.
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[JOCTOMHCTBO M cBoboga Ans 3TOr0 «A», - HEe TOAbKO B rpaHuuax
M30/IMPOBAHHOMO /IMYHOFO MUPKA — a B KMU3HM M BO B3aMMOAEMNCTBUU C
APYTMMKU N1OAbMUM, Cpean KOTOpbIX Tbl KUBELWb, U KOTOpble COCTaBAAKOT
noa/MHHOE W peanbHoe — TBoe cob6CTBEHHOe, - 4enoBe4yecTBo, -
YeNoBEYECTBO He TONIbKO KaK COBOKYMHOCTb Pa3PO3HEHHbIX «A», HO Kak
KayecTBa, CBOMCTBa, obulMe Ans Bcex «a», obbeAnHAoLWMne 3TN A BOeAUHO —
B TaKoe mecTo, Kotopoe MapTuH bybep ob603Hayan AByma CAoBamu «fAx-

«TbIn?°

. JHUMKNMKa YyTBEPXKAAET, UTO aKTya/lbHbIM ANA YenoBeKa ABAAeTcA
He n30/MpoBaHHOe BaroyecTve M COBEPLLEHCTBO, — a NocTpoeHue Mopoaa,
— uTto LlepkoBb 6naroBecTByeT He MNPOCTO OTAENbHOW JMYHOCTU — HO
6n1aroBecTByeT 3TOM JIMYHOCTU O Nt06BM — CBS3bIBAOWEN ABYX W Tpex - B

0AHO, - 6e3 B1acTn, 6e3 NPUHYXAEHUSA...

* %k ¥

MOHO BblAENUTb HECKONbKO WHTENNEeKTYaNbHbIX TRAAULMIA, C KOTOPbIMU
BeAeT AMANor SHUUKANKA, U KOTOPbIEABAAIOTCA ANA Hee KoOHTeKcTamn. OgHa
— 3TO TeopuAa KanuTaanMama, B TOM)UMCAE OCMbICIEHUE KanuTanusma
KaTonnyeckumu 6orocnosamy (cpeam KOTOPLIX OAWH U3 HauBosee APKUX —
Maiikn HoBak™' M, K npuMepy, Kpyr Mcenenosateneil, obbeauHEHHbIX
MHCTUTYTOM fopAa SKToHa. Llgpkosbybopack  paHee € KanutaaMsmom W
OCY}KJana ero, ANyyuwiey,y3HaBana \ero U HaxoAuna, TOYKW nepeceyeHus.
KanuTtanusm peufaeT coBepllieHHO N0-0C0boMy. ipobaemy cnpaBeaMBOCTH,
ycunumsan 3HaJvYeHue WHAMBUAYANbHOTO Tpyaa, TBOpPYeCTBa 7
OTBETCTBEHHOCTN.  JPYrOM = 'ROHTEKCT ), 3SHUMKAMKM — 3TO  Teopwus
cnpasegmmeocTn koHa Poa3a — LeHTpaabHaa ana XX u XXI Beka. Tpetui —
3TO YHWKa/ibHble PA3MbILLIEHUA O COBPEMEHHOM MONOXKeHUM paboyero u
opraHv3auMu TpyAOBbIX, OTHOWEHUN CumMoHbl Beinb. YeTtBepTblh —
0CO6EHHOCTU TEXHOIOrMYEEKOro CO3HAHUA U YyTUANTAPU3M.

* %k ¥

JHUMKAMKA NPUM3HAeT AOCTOMHCTBA KanuTanuM3ma. B Kaumarte B3aMmHOro
[0Bepus, PbIHOK — 3JKOHOMWYECKOE YyupexgeHue, KoTopoe paspeluaeT
CTONIKHOBEHMA MEXAY /I0AbMMU, NOCKOJIbKY OHU — S3KOHOMMUYECKUE CyBbEKTbI,
MCMO/b3YIOLIME KOHTPaKTbl AA PEryiMpoBaHMA CBOMX OTHOLUEHWI, —OHU
o6bMeHMBalOTCA TOBAapaMM W YCAYramu 3KBUBAJIEHTHOM LEHHOCTW, 4YTOGbl
YAOBNETBOPUTL CBOM NnoTpebHOCTM U  KenaHuA. PbIHOK MOAYMHEH
NPMHUMNAM TaK Ha3blBAaEMOr0O KOMMYTAaTMBHOFO MpaBOCYAMs, KoTopoe
perynnpyeT oTHOLIEHMA NPeAOoCTaBAeHNUsA U NOYYEeHNUA MeXay CTOPOHaMu B

20 MapTuH by6ep. 1 1 Tbl. Bbicwas wKona, 1993.
! Maitkn Hosak. [dyx nemokpaTtuyeckoro kanutaansma. MuHck, 1997.
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coenke. Ho coumanbHas poKTpuHa Llepksu BblABMHYNA Ha NepBbld NaaH
Ba)KHOCTb AMUCTPMOYTUBHOIO MpPaBOCYAMA W COLMANBHOMO MpasBocyams Ans
PbIHOYHOM 3KOHOMWKM, HE TONbKO MOTOMY, YTO 3TO MNOMELLAEeT Hac B
rpaHuLbl 60see WUPOKOTO COUMANbHOTO U MOJIUTUYECKOTO KOHTEKCTa, HO
TaKKe U 13-3a 6o/see WNPOKON CETU OTHOLIEHWI, B NPeaenax KOTopbIX STOT
npuHumn paboTaert.

Boobuie pacwmpeHune ymcna cybbeKkToB NOANTUKM U SIKOHOMMUKU — OfHa U3
rnaBHblx npobnem aunddepeHunposaHHoro obuwiectea. OHO He MOXKeET
obxoanTbca 6e3 B3aMMOOENCTBUS MoacucteM Mexay coboi. Tak, ecnau
PbIHKOM YMNPaBAAET WCKAOYUTENbHO MPUHLMM 3KBUMBANEHTHOCTU U LEHbI
0bMEHEHHbIX TOBapoB, OH OAWMH He B COCTOSIHMU, MPOU3BECTU COLMaNbHOE
eauMHCTBO. be3 BHYTpeHHUX Gopm CONMAAPHOCTM M B3aMMHOMO A0Bepus
PbIHOK HE MOXET NOJHOCTbIO BbINO/NHUTbL L£BOU GYHKUMKU. W cerogHAa Mbl
CTa/IKMBAaEeMCA C TEM, YTO BHeApeHME KafMKTain3ma B,obLecTsa, B KOTOPbIX
OTCYTCTBYIOT A0OBepue, OKasblBaeTcadKpaHe HeyaauyHbiM 3KCNEPUMEHTOM.
OH MOXKET NopoXKAaTbh OTYYKAEHWE, UMEHHO NOTOMY YTO UHCTUTYanM3npyeT
OTHOLIEHUSA, AenaeT UX aBTOMaTUYECKUMMU.

* k%

Mana onpegensef €BA3b, KOTOpas. CyLLECTBYET mexay NtoboBbio — Bceraa
NnepcoHanbHOM, U CRPaBeaNMBOCTLIO, . UMeloLWen coumanbHyto npupoay (ubi
societas, ibi_ius: Kakgoe 06wecTBo yypexkagaeTr CcObOCTBEHHYO cuUCTEMy
cnpaBe@AMBOCTU) . CnpaBeaMBOCTI,, NPUCYLLA BHYTPEHHAA  CTPYKTYpa,
KoTopas,LenaeT ee y3HaBaemel B pa3Hbix obwectBax. J1l060Bb BbIXOAUT 33
npezenbl CRPaBeaMBOCTYN, - AOOOBb HE MHCTUTYaAU3UPYETCA, MOCKOJIbKY
OHa obecriednBaer camy cBobogy uYesioBeKa. IHUMKAMKA MbITaeTcs
06BbACHUTB, YTO CBOOOAa/CBA3aHa CO CMPaBed/IMBOCTbIO, YTO TOT, KTO HOOUT —
OOMKeH aaTb 3Ty /H0BOBL, Npeanontb To, 4to "moe", apyromy, AaTb, a He
B3ATb; a pna  3Toro  HeobxogMmo TaKKe 06n1agaTb  YyBCTBOM
CNpaBeg/IMBOCTM, KOTOpOe nobyKAaeT Hac JasBaTb APYyromy TO, u4TO
NPUHAANENKUT €My, YTO Mbl HE TO/IbKO MOXeM, HO U 06A3aHbl gaTtb. Ho
WMEHHO B 3TOM MOMEHTE 3HLMKANKA HAYMHAET NPOTUBOPEYUTL Camoit cebe,
OCTaBasiCcb B Mpefenax MWpa, COCPeAOTOMEHHOrO0 Ha «fA», cyBepeHHOo
onpeaensowero Mepy CNpaBeg/IMBOCTM Jaxe B /06BU. DHUMKAMKA
CcoLepXMT TakoW naccaxk: «fl He mory "gatb" To, yto "moe", apyromy, 6es
NnepBMYHOro NPeACcTaBAEHUA O TOM, YTO ABAAETCA NPUHALNEKALMM 4PpYroMmy
no cnpaBeanBOCTUY. He BO3HUMKAET M 34ecb HeKasa byxrantepusa nobsu u
cnpaBegAnMBoOCTU?
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Ho, ckopee, cnpaBea/sMBoCTb He onpeaenser mepy AobsM, OHA AuvWb
NPUXOANT Ha NOMOLWb Tam, rae NtoboBb He aencteyeT. CnpaBeanMBOCTb
OrpaHMuYMBaET BCEBJIACTUE «fA», CTAaBUT ero NpPUHyAuTeNnbHO nepen «Tbi», U
BbICTYMAET KaK «MepBUYHbIM NyTb mMuaocepausa», no cnosam [Masna VL.
CnpaBef/IMBOCTb  OKasblBaeTCA TeM  MPUHLMNOM, KOTOPbIM  MOXET
peann3oBbiBaTbCA B MOAMTUKE W IKOHOMWKe, obecrneumBasa ux nogobue
3anosean nobsu. MoTomy NPUHUMNBLI  NPaBOBOrO  rocydapcrea  u
COUMANbHOrO rOCYZAapcTBA  OKA3blBAOTCA He C/Ny4yalHbIMM, HO OYe€Hb
Ba)XHbIMM C TOYKW 3PEHUA OpraHM3aumm xopowero obuwiecta. OHWM — He
cny4aliHo chopMMpOBaHHbIE MOAENM, @ PE3Y/IbTaT OCO3HAHHOIO TBOPYECTBa,
YUYUTbIBAOLLETO YenoBeyeckyto cBoboay, AOCTOMHCTBO M OTBETCTBEHHOCTb
YyesioBEKa W ero coumanbHyto npupoay. OHM cO34at0T TaKoe NPOCTPAHCTBO, B
KOTOPOM MpeAno/iaraeTca CyLWw,ecTBOBaHWE APYFOr0 Yesl0BeKa, HaLeNeHHOro
[OOCTOVHCTBOM.

OTctoga cnefyeT OYeHb BaXKHbIM BblBOA, O POAM FOCYAAPCTBA. IHUMKAMKA
cornawaerca c yTteepxaeHuamn [IKOHa Ponsa o TOM, HTO rocyaapctso
Npu3BaHO NoOALEP!KMBaATb CNpaBea/MBYIO CTPYKTYpy obOWlectsa, a He
HaBA3bIBaTb rpak4aHam ONpPeAeneHHbI 06Pa3 KMU3HU 1 Tem Bonee — Hekyio
MOEeoNorMild U cUCcTeMy LEHHOCTEW. Hacunaue, 3aTpyaHAeT noa/iMHHOeE
pasBuTUE M NPENATCTIBYET PAa3BUTUIO HAPOAOB K 60MBLIEMY 61arocOCTOAHMIO.
3To0 yTBepxAeHUE  NPUMeHAeTCA, PaBHO. KAk K Teppopusmy U
byHAAMEHTaNN3MY,)KOTOPbIE TepAT MaclTab oTAeNbHOrO YesnoBeKa U BO
UMA OTBNEYEHHbIX ABCTPaKLMN;, KAKMMW, Obl BEIMKMMU OHW HW KasajUChb,
NPOu3BOAAT rOPE), pa3pylleHNe “UNCMEpPTb, U K HACWIUIO CO CTOPOHbI
rocyaperea, Koraa oMo, K Mpumepy, NpoaBuraeT, NpenoaaeT Wau Hanaraet
dopmbl 1060 MAEONOTUW, NNLIASRA, TPaXKAaH MOPAIbHOW M AYXOBHOM CUbI.

Jeno rocypapctBa —obecneyeHve [elcTBMA nNpaBa WM peanmnsaums
cnpasegnuBocTu.  O$KOH Pons MHoOrokpaTHO o06cCyAaeT NpPUYMHbLI, MO
KOTOPbIM TOCYZAApCTBO OOJ/IKHO AeicTBOBaTb TeM WAM MHbIM obpasom. K
npMMepy, rocyAapcTBO M ero NpasBo MOTyT rapaHTUPOBaTb cBOHOAY C/10Ba He
NoToMy, YTO CBOBOAHbIE MOAUTUYECKME OBCYXAEHUA NpeanoYTUTE/bHEE
6e3pasnmuma K o6LLeCTBEHHbIM Aenam M YTO OHWM cnocobCTByOT 0b6Lemy
6naronosyunto, a B CU/y TOro, 4To cBobOAa C/NOBA MO3BO/IAET rparkaaHam
BblGUpPaTb CBOW LEAn M BbipaxkaTb cBou B3raagpl. OT Bbibopa mozenu
OMUCaHUA  MOTMBOB  MOJIUTMKM  3MBUCUT  COAEPKaHUe  MOJUTUKM.
MpeanoyTMTENbHOW MOZENbIO ABAAETCA Ta, B KOTOPOW FOCyJapcTBO
BbICTYMaeT HeWTpanbHbiM apbUTPOM B KOHOIMKTAx M cnopax WHAMBUAOB,
MUMEILWWMX pasfiMuHble npeacTasneHus o bnare. FocymapcTBO He A0/KHO
OTAaBaTb NPEANOYTEHUS HU OAHOW W3 MHAMBUAYANbHbIX MO3ULMKA. JlUb
TaKoe HeWTpanbHOe rocyapcTBO M MOXKET obecneunsaTb CpaBeA/IMBOCTb. U
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3[1€Cb SHUMKINKA CONMMOAPU3NPYETCS C BEIMKON Tpaanumen cpegHeBeKoBbIX
ropogos u LLUOTNaHACKOrO NPOCBELLEHUS, OTKPbIBWUMX TaMHY CEKY/NAPHOro
obuecTBa, COCTOALLEIO M3 PENUTMO3HbIX NtoAel, BHMMATENbHbIX K CBOEW
COBECTW.

LlepKkoBb TaK)e OKa3blBaeTCA OrpaHUYeHHOW B TEeXHUYECKMX cpeacTBax
BMeLLaTeNbCTBa B }M3Hb rocyAapcTBa, obwecTBa U OTAE/NbHOIO YesioBeKa.
OHa sBNseTcA TO/IbKO OAHWM M3 MHOIMX CYyOBHEKTOB COLMANbHOM U3HM.
LlepkoBb He MMeeT TEXHUYECKMX pPEeLIEHMIA BCEBO3MOXKHbIX MNpobaem,
KOoTopble CTOAT nepeg obuwectBom W nepes 4venosekom. Ho Mana
HanomuHaeT, yto LlepkoBb uMMeeT "mMuccuio npasabl — OOCTUraTb ee —
KaXKabli HOBbIN pa3 B HOBbIX OOCTOATENbCTBAX,, A/ 0b6LLecTBa, KoTopoe
BbICTPANBaETCA B YE/I0OBEYECKOM M3MEPEHUM, € YBAXKEHUEM K UYENOBEKY, K
ero AOCTOMHCTBY, M ero npusBaHui". besMpaBAbl Nerko nactb B TEKYYYIO
3IMMUPUIO U CKENTUYEeCcKoe npeacTaBieHMe O JKM3HW, HEecrnocobHon K
pPa3BUTUIO COLMANbHOM NPaAKTUKM M343a OTCYTCTBUA MHTEpeca K LEHHOCTAM,
M3-3a2 HaXoXAEeHUsA B Napasnye n HECMOCOOHOCTU CyKAEHUAM UCNpPaBAEHNS
NoNoXeHnaA.

k kX

ITOT YenoBeyecKU maclutab couuansHOro AEMETBMA BbI3bIBAET K KU3HU
napafokc — nepcoHanvsm  TpebyeT r106anbHOro KOCMOMOAUTUYECKOTO
nopsfKa, -fAepCoHann3M 4He Tepnut ApobaeHUA U pPenaTMsM3aumu, HO
04HOBPEMEHHO MERCOHANN3M OTBERFAET ‘MMUP, YCTPOEHHbIM BOKpYr «fA». B
3KOHOMMWKO-OPUEHTUPOBAHHOM, MMPE NepcoHann3mM aBaseTca GakTopom He
MEHbLLEN  CU/bl, YeM IKOHOMMUYECKME 3aKOHbl. HO ero 3HayeHue MoKeT
HeLoOUEHMBATBCA, a JIMYHOCTb MOMKET MOABEpPraTbCA UpesBblyaiHOMY
OTUYXAEHMIO.

Mana obpalwaeT BHMMAHWE Ha 0OCTOATENIbCTBO — CTAaHOB/IEHWE CUCTEMBI
ONTeNbHbIX 06A3aTeNnbCTB, MWCKAOYAIOWMX  CAYYaMHbIA W JINWLIEHHbIN
LLeHHOCTHOrO M3MEpPEeHUA XapaKTep OTHolweHun. MapagoKcanbHo, rofog u
OTUYKAEHME, BbI3bIBAOTCA HE CTO/MIbKO HEXBAaTKON MaTepuasibHbIX BELLEN,
CKO/IbKO HEXBaTKOM COUMaNbHbIX CPeACTB, CaMble Ba*KHble W3 KOTOPbIX
ABNAIOTCA HemaTepuasbHbIMM M 4YacTo — TexHuYeckumu. Hanpumep -—
OTCYTCTBME CETM IKOHOMMUYECKUX YUYPEKAEHWUN, CNOCOOHbIX rapaHTMPOBATbL
perynapHbIi  AOCTyn K AOCTAaTOYHOW efe v Boge. [0BOps O YenoBeKe KaK
LEeHTPe 3KOHOMMWKU BaXKHO He NPOCTO OAEeTb €ro U HaKopMWUTb — ropaszo
Ba)Hee OOYyCTPOUTb 3TM Camble 3KOHOMMYECKME ydypexaeHua. IToO MoryT
6bITb CenbCKne MHPPACTPYKTYPHbIE COOPYHKEHUA, UPPUTALLUOHHbIE CUCTEMDI,
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TPAHCMOPT, OpraHMsauMa PbIHKOB, pa3sBUTME M pacnpocTpaHeHue
CE/IbCKOX03ANCTBEHHbIX TEXHO/IOTMIA, KOTOPbIE MOMOTYT Sly4ylle UCNOo/1b30BaThb
YyeNioBEYECKME, eCTeCTBEHHbIE M  COLMANbHO-3KOHOMWUYECKME pecypchbl,
KOoTopble 6onee AOCTYNHbI Ha MECTHOM ypoBHe. Bce 3To A0MKHO 6biTh
OOCTUIHYTO C BOBJIEYEHMEM MECTHbIX coobliecTB B npouecc Bblbopa
pelleHnin, KoTopble 3aTparMBaloT UCMNO/Ib30BaHWE MaxOTHOW 3eM/M, HOBbIX
BO3MOXHOCTEM, KOTOpble OTKPbIBAOTCA Yepes Haa/exKallee UCNoNb30BaHMe
TPAaAULMOHHbBIX U MHHOBALMOHHbIX METOAOB CE/IbCKOro XO3AMCTBA... Bcerga
npeanonaras, 4YTO OHW MOryT OblTb OLEHEeHbl MOoc/Ae [A0CTaTOMHOro
MCNbITaHUS,, W OblTb  COOTBETCTBYIOWMMM  OKpPYrKaloWEN cpegbl U
noTpebHOCTAM 3TOro Hapoga. Bmecte ¢ Tem, NOBOM MHCTUTYT OTCTynaer
nepesn 6e340MHbIM, OTAWEMCHA Ha yAULE B KapTOHHOM KOopobke... Hukakom
WMHCTUTYT HE MOXKET WUCMPaBUTb 3TO MOJIOXKEHME Tyboyanlen HULLETbI U
OTUYKAEHHOCTUN, KOTOPbIE UCMbITbIBAET Ye0BEK.

* k¥

Ewe oanH Te3nc IHUMKAMKM nocsalLeHbpaTcTBy. O6LLeCcTBO,CTaHOBUTCA BCE
6osee 06begMHEHHbIM, — B I/106a/1bHOM ¥ MECTHOM M3mepeHun. ITo aenaet
Hac coceaamMu, HO He [AeNaer, Hac bpaTtbamu. «bpaTbs, cecTpbi» —
BblparkeHMe, KOTOpoe YacTo rnoBTopserca B Llepksn, Ho KoTopoe aBnseTcs
4acTo NMWb GOPMAABHOCTLIO, — KYR/IeTOM "Senny Boy! — noTomy 4to 3a HUM
He CKpblBaeTcA AUKaKoe peanbHOEe BPATCTBO — By lydllemM Cayyae — To/na
paBHOAYWHbIX coceaeit. | Mana pasmbiwaseT o 6paTcTBe B KOHTEKCTe
CTpadaHusa-=W._beaHoctud Kamnrtanvsm Hawen kKak byato 6bl peuent oT
6eaHOCTW. DKOHOMMYECKUIA pPOCT, KOTOPbIM Mbl Habnogaem B Mupe
nocneAHue 250 neT, €o3paH kanutannamom. OH ocBobogmn munnmnapabl
nofein ot CrpagaHusa U ronoaa. O4HaKo PoCT COnpoBOXKAAeTcA cboamu u
OYeHb ApamaTuyeckumu| Npobaemamu, KOTopble COBPEMEHHbIM KPU3NCOM
pa3Be yTo 60see fApKo 0b03HaAYMNUCL, HO CYLLECTBOBaAN U A0 Kpusnuca. 3To
HEeYKOPEHEHHOCTb, “MOTEPAHHOCTb, He3aLWMLWEHHOCTb, Heynpasasemble
TEXHUYECKME CUMbl, OTMEHAIOLLME 3HAUYEHME YeNoBeKa, — Kak HaxoadAllerocs
HaBepXy 3KOHOMMYECKON cCUCTEMbI, TaK M FNyboKo BHM3Y, — rnobanbHble
B3aMMOCBSI3M, OKasblBalOWME pPaspyUTENIbHOE B/UAHUE HA MECTHYIO
peanbHyl0 3KOHOMMUKY, BerctBo cnekynATMBHOrO (GUHAHCOBOrO Kanutana,
BbI3blBatoLLee CoLmanbHble NOTPACEHNUA, KPyrnHOMAacLWTabHoe nepemelleHme
HapoAaoB, yacTo BbI3blBAEMOE HEKOTOPbIM cneumdryeckum
06CTOATENLCTBOM, KOTOPOMY 3aTeM yAensieTca HeaoCTaToO4HOe BHUMaHWUe,
NMosiBIEHNE HOBbIX K/1AaCCOB, KpalHe He3alWMLLEHHbIX, Heperyanpyemas
3Kcn/yaTauma  pecypcoB  3eman.  ITM  npobaembl  He  NO3BOAANT
abcTparnpoBaTbcA OT NPUPOAbI YENOBEKA NPU UCMNONb30BAHUN TEXHUYECKUX
cpencTs nx peweHna. T. e. peLlleHne UX He IeXKUT NULLb B NAOCKOCTU NOUCKA
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60/1ee COBepLUEHHbIX TEXHUYECKMX CPeACTB, HO HAXO4MTCA B NPOCTPAHCTBE
BbIAIB/IEHNA BO3MOXKHOCTEN 06ecneyeHnn 4YenoBeYeckoro U3MepeHnsn B yKe
CYLLECTBYIOLLUX CTPYKTYpaX.

Cuctembl colpmanbHoro obecneyeHuss B COBPEMEHHOM MMUPE MexaHMYEeCKU
obecneynBaloT CoUManbHyo connaapHoctTb. OAHAKO ceroaHA 3TU CUCTEMbI
HaxoAATcA nog, Yyrpo3oi M MOryT MoTepATb CNOCOBHOCTb BbINOAHATbL CBOHO
3a4a4yy. M B 3TOM c/iydae Mbl MOXKeM HabnlogaTe nageHue coumabHOM
CONMAAPHOCTM, MOTOMY YTO rpaxkJaHe OKa3sbiBaloTcA 6eccubHbIMK  BBUAY
3TUX PUCKOB; TakKas 6ecnoMOLLHOCTb YCUNeHa HexBaTKoW 3PpPeKTUBHOM
3alNTbI CO CTOPOHbI accoumnaumin paboumx n npodcoo3oB. ITOT Noaxod K
KPUTUKE CcoUuManbHOro rocydapctea 0cCobeHHO WHTepeceH B BocTouHoW
EBpone, B KOTOPOW TaK MOAHbl TEXHONOTMYECKUE MAEeM KOpnopaTUBHOTO
rocyaapcrea, obecneynBaolwero MexaHM4eckyo CoumabHyo CNI0YeHHOCTb
M nogasnAlollero  couuanbHoe  MHOFoobpasve U COBepLUEHHO
UrHOPUpPYIOLLEE 3TUYECKME U TYMaHUTaPHble NnpobaemMbl:

OgHol u3 cambix ry6okux ¢opm 6eAHOCTUS KOTOpYIO YENOBEK MOMKET
UCnbiTaTb, ABAAETCA M301AAUALM WUCKAOUeHME. [pyrve Buabl beaHoCTH,
BK/IOYaA ee maTepuasibHble GOPMbINPOMAAIOTCA M3 U30AALNUN, OT TOFO, UYTO
KTO-TO 6blN1 Henobum, OTYYKAEH, OTCTRAHEH, UCKAloYeH. [lapagoKcom
ABNAETCA TO, YTOLOT M3QAALMM MOTYT CTPAAATByM rOCNOACTBYIOWME KAACChI
COBPeMeHHOro Mupa. Yesi0BEK CTaHOBUTCA YY>KMM, KOr4a OH OKa3blBaeTca B
OAMHOYECTBE, KOrAa@h OH/ OTdeneH | OT AeACTBUTeNbHOCTW, Koraa OH
npekpatilaer AymaTb W_BEPUTb BMHOCHOBY KM3HM W B CMbich. Bce
YyeNoBEYECTBO CTAHOBUTCA UyXKMM, KOrga ciavwkom 6onblwioe aosepue
OKa3bIBAETEA WAEONOFUU M AONKHLIM YTOMMAM MUAW NULWb TEXHUYECKUM
cpeacTeam.

* %k ¥

Moaun yuat gpyr apyra. Cuctema o6pasoBaHMA — OAHA M3 COCTaBAAIOLWMX
aToro obyyeHus. NMotomy obpasoBaHMe He MOKET OblTb CBEAEHO TONbKO K
npoueccy BHYTPU KAAcCHOW KOMHATbl, HO OXBaTbiBaeT Bce Gopmbl nepesaumn
COLMaANbHOIO OMbITa — GOPMMPYIOLLLETO UHTEMPANbHOMO Ye/I0BEKA. ITO OYEHb
XOpoWwuii Tesnc AaAa  OCMbICAEHMA TpaHchopmauum obpasoBaHus B
BocTouHol EBpone, KOTOpOe rof OT roga TepseT MHOMECTBO ryMaHUTapHbIX
COCTaBAAIOWMX. B 3TOM OTHOWEHUWN ecTb Npobaema, KOTopas AO/KHA ObITb
BbIZBWHYTA HA MepBblii NiaH: YTobbl 06YyYaTb, HEOOXOAMMO 3HATb MpPUpPoOAY
yesioBeKa, 3HaTb, KeM ABAAETCA YeNOBEeK. YCUAMBAIOWMECA PENATUBM3M U
TEXHO/IOTU3auMA  YrpoXKatoT 06pa3oBaHMto, 0CObeHHOo - 3TUYecKomy
06pa3oBaHMto, NoABEPras ONACHOCTM ero YHMBEPCA/IbHbIN XapaKkTep. YCTynka
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penatusMaMy genaet Kaxporo 6onee 6eAHbIM M MMEET OTpULATENbHOE
BO34eNncTBMe Ha 3PPEKTUBHOCTb MOMOLLM CaMbIM HYXKAAMOLWMMCA B 3TOW
NOMOLLM, KOTOPbIE UCMbITbIBAIOT HEAOCTATOK HE TO/IbKO B IKOHOMUYECKUX U
TEXHUYECKMX CPEACTBAX, HO TaKxe B 06pa3oBaTesibHbIX METOAAX U pPecypcax.
CumoHa Beinb B XX BeKe 0O4YeHb paHO Mo4YyBCTBOBana Mpobsiembl
COBpeMeHHOro obpa3oBaHMA M OTCTaMBaMa U3MEPEHNE SKOHOMMUKUN TPYLOM
M INYHOCTbIO PabOTHWMKA, @ 06pa3oBaHME — MHTErpasbHbIM OMbITOM, @ He
TO/IbKO KOMNAEKCOM MHOPMaLMK, NOYHaeMOMN YHEHUKOM.

Ons CumoHbl Belinb obpasoBaHMe - 3TO pa3BUTME CNOCOBHOCTM paboTaTb C
BHMMaHMEM, MOHMMAHWEM, TakMM obpasom, 4TOObl CO34aTb CMbICA AAA
cebs, B TO e Bpems, MOCTOAHHO Haxo4AaChb B NPOLECCe COBEPLUEHCTBOBAHMUS.
A xoTen 6bl NPebbITb, U TPYA, - 3TO eAMHCTBEHHAA Aopora oT cebs K cebe, > -
nuwert C. Benne.

O6pasoBaHMe, u4ToObl ObiTb NOMAMHHLIM  0bOpa3oBaHMEM,  OO0/KHO
NnoAroToBUTb pebeHKa K y4yacTuio B “TpyAe Had CBOEWN KUBHbI, B TO e
Bpemsa NpeaocTaBfsfs emMy OnMbiT, Ba*KHBIN 418 €ro XU3HWL C APpYyrvMmu
noabmn. Mapagurma paumoHafbHocT AiA Beiinb — He B TOM, 4YTO OHa
coobllaeT yBepeHHOCTb, a B TOM, 4YTe OHa OTKpbiBaeT KpacoTy. [lo ee
MHEHUIO, NeaaroruaAeKHbl MPUHATL 3TOnM MNOBBILATb, MpPEXKAe BCEro,
YYBCTBUTE/NIbHOCTD [JAeTel 'K KpacWuBbLINM Bellamjy, nomoraTtb MM OTAMYaTb
npekpacHoe ot 6e306pa3Horo. OCHOBHaA Lenb 0b6pa3oBaHMA AO0MKHA BbITb
onpeaeneHakaKk ycuieHue YyBCTBa KpacoTbl MUPa, NPUPOAbI.

Ho u4To), Takoe Kpacota?  ‘KpacoTa OTKpbIBAlOWAACA B CO3epLaHuK,
NOHUMaHWUM}, y3HaBaHUK. \OHa —= He aTpubyT camoit matepun. OHa — B CBA3M
MeXay MUPOMIM YeI0BEKOM.

B HeoKoHbyLMaHCTBE paspabaTbiBaeTcA MNOXOXKasA WAen, Bblpaxaemas
TepmuHom /ln (EE). Ero MOXKHO nepeBecTut Kak «paLyoHasbHbIN NPUHLMN»
AN «3aKOH». HO TepMWH OcCTaeTcA TpyAHbIM ANA ONpeneneHus U Nerko
NOABEPMKEHHbIM YNPOLLEHUIO, XOTA OH O/M30K TPaguLMuM eCcTeCTBEHHOrO
npasa. MHorne ¢punocodbl NbITaNAUCb 06BACHUTL 3TO. K npumepy, MOXKHO
CKas3aTb, 4TO Yy 061akoB ecTb li, y mpamopa ecTb li, y yenoseuyeckoro tena ectb
li. Ho Kak Bbipasutb li? Hanpumep, XyAOXHWK, NOPTPETUCT, XYLOMKHUK-
abCTPaKLUMOHUCT MAN XYAOXHUK PeasincT - BCE OHW MbITAlOTCA BblpasuTb
CYLWLHOCTb /1. [lenatoT 3TO OHM NO-Pa3HOMY, HO Uefib — 0A4HA, U ONbIT — OAMUH.
OH npeacTaBaseT cob60i oNbIT BblpaXKeHUa HeBbIpa3Mmoro. JIn npeacTasnseT

2 Simone Weil. The Need for Roots. Routledge, 2002. C. 15.
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coboli Takom npUHUMNN NOCTUXKEHNUA N NOHMMAHNA N ynopAao4YeHNA TOro, 4Yto
CamMo He ynopAago4eHo, He OCMbIC/N1IEHO U HE MOHATO.

Eule oAMH KOHUENT BbipaxaeTtca uepornndom - B (se). 1ot nepornund
obosHauaeT — 1) Lser, cBeT, 2) Kpacoty, 3) Kayectso, 4) Jnuo, 5) bansocts,
VAOBO/IbCTBME, HACAAXKAEHWEe, 3POTUKY, odusmnyeckyto 6amsoctb. W 31n
3HauYeHus cBA3aHbl. LIBeT, cBeT — 3TO TO, YTO pacKpaluMBaeT Auua — npuaaet
MM XapakTep, BblpaxkeHue. Meyanb, pagocCTb, rPycTb, JIMKOBaHUE, TUXOCTb.
OHUM cBA3aHbl Y KMUTalLEeB C onpegefieHHbIMM uBeTamu. Jliogu pasandatorca
no cBOEMy LBETYy MMeHHO. Ba)XHO KauyecTBO 3TOro LBeTa, cBeTa. B ce — KakK
No6BM — PaCKpbIBAeTCA INLO, ¥U3HEHHan cuna. CeKc MOXKeT 6biTb NoTomy
NOJIHOTOM, KPAacoToh, AMUOM. A MoXKeT OblTb HeZOCTaTKOM — HeAOoCTaTKOM
uBeTta M nnua. EcTb nycTble useTa. ECTb NoNHbIE, *KuBble uBeTa. CeKc BOT B
Takom psgy paccmaTpmBaetcs.  Kak UckycetBo. A MOXKeT  ObiTb
ONYyCTOLEHNEM, NMIOXUM UCKYCCTBOM. ITO'061aCTb COBEPLUEHCTBOBAHMA.

% k¥

Kaxapl, KTO Tpyautca — TPyAUsCcA AnA ceba. ITo KoY K A0CTOMHCTBY
paboTHMKa. [JOCTOMHCTBO He AaeT CBectu paboTHMKa NUWb K KOMMJIeKCy
MbILWL, MU YMEHWUI, asTakiKe He MOMKET NpeactaBuTb CoLMaibHOe YCTPOMCTBO
KaK NpocCTyto cuetemy «nyeanyHoro» u.«4actHoro»:

OcobeHHO 3TO BaXXHO B KOHTEKCTE pacLiBeTa KopropaTuBHbIX popm Tpyaa.
drupma Beembosiee CTAHOBUTCAMHE3aBUCKMMOM OT AMpPEKTopaTa, paboumx,
NocTasLINKOB, TEeppUTOPUN, COoLMaNbHbIX cBa3el. bBonee AanbHOBUAHbIE
MOZENM,) TEM He “MeHee, Y4YMTbIBAlOT CBA3U MeXAy npeanpuatuem,
TEPPUTOPUEN. M HAceneHWem, YTO NpeBpaLLaeT WUHBECTULMIO HE TONbKO B
TEXHO/NIOTMYECKiA, HO M| B 3TUYECKUI U couManbHbiit akT. [pegnpuatue
BOB/IEKaeT B COLMA/IbHYIO MNPAKTUKY LWWMPOKUIN AMana3oH LeHHOCTeM,
KOTOpble nognexKaT. OCMbICNIeHUI0 M pa3suTuio. [enosasa A[eATenbHoOCTb
MMeEeT 4YeNIOBEYECKOE 3HayeHME, OHa AO0/XKHA ObiTb NOHATA KaK /iN4Hoe
OENCTBUE, aKT NEePCOHbI, B KOTOPOM KaxKAbli paboOTHUK A0KEH MMETb LUAHC
cAaenaTb CBOW BKaag.

Ocoboe mecto B 3HUMKAMKe BeHeauKTa XVI 3aHMMaeT Tema OCHOBaHWiA
COUMANIbHOTO AOeNCTBUSS — CMENOCTU XWUTb W  AenctBoBaTb. J1060Bb,
COCTaBAAOWANA ALPO WU CYTb YE/I0OBEYECKUX OTHOLIEHUN, HE MOXKeT ObITb
npousBeZleHa, CKOHCTPyMpOBaHa, HET TEXHO/NOrMn ee MNOAy4YeHMA: OHa
POXKOAETCA B aKTe JIMYHOIrO AENCTBUS U MOXKET OblTb NPMHATA TONIbKO Kak
nap. Ee Henb3sa notpebosBatb. Ho YenoBeyeckoe COO6LLECTBO MOMXKET ObiTb
NnocTpoeHo Ha ocHoBe byHOaMeHTaNbHbIX LleHHOoCTeM
CnpaBegIMBOCTU,CONNAAPHOCTM M MUPA. YenoBeK A0NKeH ObiTb 3aluMLLEH OT
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KONNEKTUBHOIO HAaCUMAMA W HaCWAMA CO CTOPOHblI APYroro 4YesnoBeKa.
MUCTUHHAA  OTKPLITOCTb He  O3HayaeT MoTep  WUHAUBMAYASbHOM
WAEHTUYHOCTU, HO npuobpeTeHMe BO3MOXKHOCTM [1yOOKOro B3aMMHOIO
MPOHMKHOBEHUA WU eAMHEHUA. DHUMKAMKA 3alMLLaeT CyObeKTHOCTD,
MepcoHy, yyacTme, M C 3TUX MNO3ULUA KPUTUKYyeT nwobble MPaKTUKK
AenepcoHanm3aumm M orpaHuYeHmns ydactmsa. Takmm obpasom ocyrKaaeTtcs
rocygapcTBeHHas  MOAMUTMKA  HAcUAMA, SKOHOMMYECKME  TEXHONOTUM,
JINLLEHHbIE 3TUYECKOTrO M3MEPEHMUS, a TaKKe onpeadesieHHble PeUrMosHblie
KY/NbTYpbl B MUpPE, KOTOpble He 00A3bIBAIOT MYXKUYMH U KEHLMUH KUTb B
obwuHe, a CcKopee W30aUpYylOT MX gpyr oT Apyra B NOUCKe
WHAMBMAYANbHOrO 61arocoCcToaHMA, OrpPaHUYEHHOro YAO0B/ETBOPEHUEM
NMCUXOJIOTNYECKUX KeNaHW.

* k¥

Mana HanoOMMHaeT, YTO HWUKTO He GOPMUpPYeT CBOI COBCTBEHHYHD COBECTb
NPoOu3BOJIbHO, YTO BCE€ Mbl CTPOMM. Hawe cobcTBeHHOE Y\'s” Ha ocHoBe
"camoco3HaHusa", KoTopoe AaeTcs Ham. HeNToAIbKO apyrue JAx HaxoaaTca
BHE Hallero KOHTPOAA, HO W KaXkAbli M3 HAC — OTY4acTU BHe COBCTBEHHOrO
KOHTpOAA. WM pa3BuTMe 4YenoBeKa MOCTaBAEHO, Noa Yrposy, ecAn OH
YTBEPKOAET, UTO ABAAETCA WCKAKUYUTE/bHO, OTBETCTBEHHbIM 33 pe3y/bTaT
TOro, Yem OH CTAHOBUTCA. [0 aHANOrUN, 3anyThiBaeTcA Pa3BUTME HApPO/OB,
€C/IN YeNI0BEeYECTBO) AYMAET, YTO MOXKeT obHoBUTb cebs uepes "uypeca"
TEXHONOTUM;TaK K€, KaK SKOHOMUYECKoe pa3BuUTHE NpeacTaB/AeTcs
paspyuinTenbHbIM ©O6MaHOM, ecv MBl, Nofaraemcsa Ha "dyygeca” ¢uHaHCoB,
yTOObI BblAep*KaTb HEECTEeCTBEHHbIM NoTpebuTenbckuii poct. Mepen Anuom
Takoro [poemeTeeBCKOro MPEANON0NKEHUA, aNbTepPHATUBOM ABAAETCA
noboBb K CBOOOAE, KOTOpad He MNpOCTO MPOM3BOJIbHA, HO ABAAETcA
OCHOBaAHMEM YeI0BeYeCTBa.

SHUMKAMKM Tanbl Ype3Bbl4aliHO BarKHbl Ana BocTouHoi EBponbl — notomy
4yTO 06pPa3yOT NPEANOCHISIKY A1A COBEPLUEHHO 0CObbIM AManor BHYTPU HaIMX
0o6lecTB — AManor He HaMEPEeHHbI — MOCKO/bKY Ha PYCCKUI A3bIK
JHUMKAMKA OPULMANBbHO HE NEPEBOAUTCA — HO 3TOT AMANOT LO/IKEH BECTUCH
— ero HeYem 3aMecTUTb, M OH — OZMH U3 3/IEMeHTOB CTPOUTENbCTBA Fopoaa,
[AHHOTO KaK Lie/10e, OKPYKEHHbIM MOPAMM, B KOTOPbIE BMAZalOT TEKyLLMeE B
3TOM ropofe peKku. 34ecb HaxoAATcA npeaesnbl NpPaBa, HO 3TU Ke npeaensi
OTKPbIBAIOT MUP, B KOTOPOM NpaBo paboTaeT Kak 04HO U3 ero OCHOBAHUM.

%k %k %k
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CB06OAa OKa3bIBAETCA COCTOAHMEM, B KOTOPOM YE/I0BEK MOXKET NPUHUMATD
pelweHune, cnocobeH AelcTBOBaTbL M CNocobeH OTKasaTbCA OT BAACTW, OT
OETEPMUHALMM MMPA M APYrOA JIMYHOCTM Ha OCHOBAHMM CBOWMX BKYCOB,
WHTepecoB 1 nNpeanoyteHnin. CBoboaa NnoTomy cBfA3aHa ¢ cosecTbto. CBO60AA
W eCcTb NpaB/fieHNe COBECTM, HEKOM MHTErpanbHOM CNOCOBHOCTM YeNoBeKa K
NOHMMaHMI0. FOBOPUTbL O CBOBOZE MOXKHO /iMWb KaK O MOTOKE — KaK CamoW
NOEN TaK U U ee UCTOPUYECKUX NPOABAEHUIA, Mbl HE MOXEM ee YXBaTUTb KakK
3adMKCMpPOBaHHOE COCTOAHME.

[na BocTouHoi EBponbl Maes cBoboabl cBA3aHa C TeM, Kak OHa CyllecTByeT
34ecb ckopee BO ¢paHLy3CKOW Tpaguummn, cBasaHHOM ¢ nmeHamu Fonbbaxa,
Onapo, Pycco n AKOBUHCKON poKTpuHOM. CyTb AKGOUMHCKOro Anbepannsma
3aK/0YaeTCA B MNPU3HAHMKM HepaspewnmMbiMd KOHOANKTA, CYLLECTBYIOLLEro
MeXAay npasALLein KacToN N TEMU, KTO U3 HEE UCKAKRYEH, HO KTO TaKXe Xo4eT
MMETb BO3MOKHOCTb pellaTb cobcTBeHAbIE NpobaemMbihs NybJNYHON KU3HN.
Csobofia NoHMMaeTcA B 3TON TpaguULMM KaK OcBOBOXAEHMe OT AMKTaTa
npasALEN KacTbl, OT MHCTUTYTOB LUMBUAKU3ALIMN M, BO3BPaLEHNEe K HeKoemy
"ecTecTBEHHOMY COCTOAHUIO MECO34aHMe HOBOrO 0bLecTBa B 3TOM Tpaamumum
BCEraa CBA3aHO C  YHUYTOMKEHMem npasBdAllei KacTbl, CcoLMaibHbIM
ypaBHMBaHMeM. Cam peBONOUMOHHBIANAKT YHUUTOMKaET MPUUYMHLI 313 B
yenoseyeckom obulectee. B “peBosouuu CMeTaeTcA Becb C/OW
LUMBUAM3ALUN, B KOTOPbIN 0BneveHO 0bllecTBo. AKOBMHCTBO paccmaTpuBaeT
UMBWUIM3ALMIO KaK' 9AeMeHT 313, KOTOPbl TaKKe [ONXKHA YHUUTOXUTb
pesosouna. ®paHuy3ckne sHUURAONEAUCTbI paspaboTann cBoeobpasHyto
aHTPOMO/IOrMIO, ONWPascCh 'Ha MoAeflb T.H. "ecTecTBEHHOro uesnoBeKa'.
"enaeteyiv Bbl, - BOAPOLWaN Auapo, - NO3HAKOMMUTLCA C KPaTKOM ucTopuei
TOro, KaK ‘Mbl AOW/M| A0 CTOAb NJa4yeBHOrO COCTOAHMA? — BOT oOHa.
CyuwiecTBoBa/ ‘OfHaXAbl | ECTECTBEHHbIM 4Ye/l0BEK, M BOT 3TOMY YENOBEKY
NPUBUAN HEKOEro UCKYCCTBEHHOTO Ye/IoBEKa, OTYEro BHYTPU €ro BO3HWK/A
rpakaaHCKas BOWHA, ONAWAACA Ha MNPOTAMEHWM BCEM €ero ocTaBluencs
U3HU... Ecin e Bbl NpeanonaraeTe ctaTb Haj, HUM B KadecTse TUPaHa...
noctapalTecb  HACKOJIbKO  BO3MOMHO  OTPaBUTb €ro  Teopuen o
NPOTUBOMO/IOKHOCTM MOPa/IM NPUPOAE: 3aK/OUMTE €ro BO BCEBO3MOXKHbIE
OKOBbI, CO34alTe TbiCAYM MNPENATCTBUIN BCAKOMY €ro ABMMKEHWIO, OKPYXUTe
ero nyralowmmu daHToMamn. Henaete BUAETb €ro CYacT/IMBbIM U
cBob6oAHbIM? — Toraa He BMELIMBANUTECH B €ro gena... s obpallatocb Ko BCem
rpasAaHCKUM, PeaUTMO3HbIM U MONUTUYECKMM  UHCTUTYTaM; U3ydute
BHMMAaTENbHO BCE 3TO, M, €C/IN A He ownbalochb, Bbl 06HAPYKUTE, YTO BEK 3a
BEKOM, pOJ, Ye/NoBeYeCKMi OcCTaBanca nog Wrom, B3BaNeHHbIM Ha Hero
HUYTOXKHOM KY4KOM HeroasAes... onacalTech TOro, KTO CTPEMUTCA YCTaHOBUTb
NnopAA0oK; PacnoOKUTLCA OT MMEHWU NopaaKa 3HAYUT NOAYYUTb FTOCMOACTBO
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Ha4 Opyrimn, NnoCtaBmuB UX B C/I0XKHOE I'IOﬂO)KEHME“zsa. Ho ¢ Toukun 3peHna

Apyroi BeTBU nnbepanmama — aHIIMACKOrO, - 3TU CTPOKWU MMUCan HUTUUCT,
HMUCNPOBEpPraloLWNin Bce obLecTBEHHOE YCTPOMCTBO, NPOTUBOMNOCTABAABLUNIA
UMBMNM30BAHHOMY NOPAAKY HeKoero "ecTeCcTBEHHOro 4YenoBeKa', KOTopblIi
obnagaeT HpPaBCTBEHHOCTbO "no npupoge". B 3TOM COCTOUT rnaBHOE
npoTmMsopeyme mexay GpPaHLy3CKUM U aHFUACKUM Nnbepannsmom.

Anekcuc ge ToKkBuab 3ameTMn B 19 BeKe, 4YTO Mexay aHMIUUCKOM W
amMepUKaHCKoW Tpaguumeln nmbepannsma, C 04HOM CTOPOHbI, U GpPaHLy3CKoM
MOAeNblo, C [APYroW, CyLecTByeT rpomagHoe pasnuume. Hanpumep,
amepwuKaHubl, HasbiBaa Koposa [eopra Il TMpaHom W y3ypnatopom, He
YTBEPXKAANM, YTO HE CyLLeCTBYeT BOOOLLE HMKOFO, KTO He MOT Dbl 3aHATb ero
MECTO W ynpaBaaTb cBO6OAHbIM HAapoAOM. AMepUKaHCKME PEeBO/IOLMOHEPSI
PYKOBOACTBOBA/IUCL AaHINMNCKMMU NPeACTaBAEHUAMM, YTO NPaBALWMI Knacc
OOJ/IKEH AeNnTbCA CBOMMM NpeporatuBaMu v AONYEKaTb B CBOM PAbl HOBbIX
Y/ieHoB. BbicleN Lenblo 48 amepuKaHLLEB 6bi10 HE CBEprKeHWe NPaBALEero
pexuma, a cobcTBeHHoe ynpasnéHume. Hanpotms, Pyeco M AKOOWMHUBI,
NpoBoO3rfalasn BO3BPAT K eCTECTBEHHOMY,YE/OBEKY M OTKA3 OT AOCTUNKEHUN
UMBWUIM3ALLMN, HE MPUBHECUIB, MPUPOAY YENOBEKA HMUYEro HOBOFO, HO JIULIb
ycyrybunu cywectsytowme CTPAcTU, M MCNONB30BANN UX ANA AOCTUNKEHMUSA
NONUTUYECKUX  LUenel. EcnM' \COrNacHo UMBUAM3OBAHHOW KU3HU MU
XPUCTUAHCKOW Tpaduuui, — BTOpPaA, — UMBWUAM30BAHHAs HaTypa 4YesioBeka
(nMyHoCTb), — ‘@OMKHA NOCTaBUTL. MOA CBOM “KOHTPOAbL "ecTecTBeHHOro
yenoBeka", CTUXMUHYIO | YenoBeYECKyld npupoay, TO  SKOOUHCKMI
nnbepaariaM OTKa3bIBAETCA OT LMBUAN3OBAHHOCTU, ero AeNCTBYOLWEN CUNOMA
ABNAKOTCA pa3BaA3aHHble “MPUPOAHbLIE MMMYAbCbl YenoBeKa. ITOT OTKa3
ABNAETCA BCHOBAHWEM MAeN 0 RpMxode Macc K BnacTu. Macchbl, npuweawme
K B/IaCTW, HaUMHAOT BOMHY Kak MPOTUB OTAE/bHbIX N04EN, BbICTABAAIOWMX
JIMYHble KOHEeYHble LeAW, TaK M NPOTUB COBECTM, MPOTMB MOPAJIbHbIX
LEeHHOCTel, npoTus, ecBoboabl, NPOTUB MNOPAAKA XOPOLWO YCTPOEHHOTO
obuiecTBa.

* %k ¥

B KHure "MacTblpb", npunucbiBaemon Epmy M nonb3oBaBlUENCS Y XPUCTUAH
nepBbiX BEKOB 6O/bLIMM YBa*KEHMEM, aBTOP paccKasblBaeT O bObiBlLIEM emy
BUOEHUM  CTPOUTENbCTBA  KBAAPATHOM  KamMeHHoM  GawHu. "KamHuy,
n3B/ieKaemble 13 r1ybuHbl, NPAMO Knanu B 34aHMEe NOTOMY YTO OHU Bbiau
rnafiku u cnakamum CBOMMM XOPOLLUO MPUXOAUAUCH K APYTUM KaMHSM, U Tak
MJOTHO NPUKAALAbIBAANCL OAMNH K APYroMy, YTO COeAMHEHUA UX Henb3s Oblno

>3 Hippolyte A. Taine The Anciente Regime (1888), p. 220.
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3ameTuTb. TakuM 06pa3om, 34aHue 6allHW Ka3anocb MOCTPOEHHbIM KakK
6yaTO U3 0AHOTO KaMHA. M3 NpoUYnx KamHel, NPUHOCUMbIX U3 3eMAU, OOHU
6blA OTKNAAbIBAaEMbl, ApPYrMe nosaarajucb B 37aHue, a HeKoTopble 6binu
paccekaembl 1 oTbpacbiBaemMbl Aaneko oT balHKU. U3 Tex UHble KamHU Bbian
nosiaraembl OKONO BalWHW M He ynoTpebaanucb Ana 34aHus, NOTOMY 4TO
HEKOTOpble U3 HUX BblW WepPOoXoBaThl, APYrMe C TpewmHamu, a apyrme 6biau
CBET/Ibl M KPYI/ibl U He roauAnCh ANA 3a4aHuaA GawHu". >* 3ToT closkeT 3agaeT
n3mepeHue yenoseyeckoi cBoboabl M YCAOBUA COCTaBNEHMA YeN0BeYeCKoro
obuwecTBa. B 3gaHMe MayT TONbKO TaKMe KaMHU, KOTOPbIe XOPOLLO npuaeratoT
K APYrMM KaMHAM, WHbIMW C/NIOBaMW, O30T APYTMM KaMHAM MecTo. ITo
ypesBblYaliHO BaKHasA meTadopa 414 NOHMMaHUA ydeHus o cBoboge. IJTa
meTadopa Mo3BOAAET OOHAPYXUTb CBA3b MeKAY JIMYHOM KU3HbID WU
6naroyectmem YenoBeKka M Ny6AMYHOM XKU3HbLHY) KOTOpaa CBA3aHa C INYHbIM
noseAeHMeM YeoBeKa, YyKOpeHeHa B Hem.

CBobofia /IMYHOCTU CYLLECTBYET B 4PaMKax WHCTUTYTOB, a WHCTUTYTbI
nosepatoTca  Kputepuem  cBobodbl  AMYHOCTU. JIMMHOCTL  ABAAeTCA
pe3y/nbTaToM NpoLecca CaMoANCLMNINHBL, Camoobpa3oBaHUA,— C MOMOLLbIO
WMHCTUTYTOB, CaMoorpaHuyeHus, «f». J11060BbLBA3aHa C CAMOOFPaHUYEHUEM.
CamoorpaHuyeHne No3BoAsSET NPOABUTLCA NNYHOCTK, KOTOpaa cama no cebe
— nycTa. Ho AMYHOCTb MCYE3aEeT;, KOFAanNpvCcBaMBaEeT, Koraa BAacTByeT U
rocnoacteyet. OHA cBOAMTCA K OECKOHEYHOMY ' aKTy MNOrNoWeHUa u
pacTBopeHus, UcdesHoBeHUs. CBobBoda TpebyeT 'CaMOKOHTPONA, a TaKkKe
PeNnrMos3HOro U1 “AyxOBHOIO BO34ENCTBMA: 00pa3oBaHUA, 3HaHMA MU
6narococtoaHun: Cama €Bo60Aa 'ABNAETCA BO3MOXKHOCTbIO, MOTEHLMANIOM,
KOTOPbIN Kaxabl MOKeT JOCTMYb, PaboTas Hag coboi, 06pa3oBbIBan CBOIO
JIMYHOCTB)0Nb3YACh MOMOLLBIOMHbIX Nt04eN, CO0BLECTB, UHCTUTYTOB, B TOM
yncne LepkBu 1 rocygapcrea. CBoboaa cBasaHa ¢ tob6oBbio. U Tam, rae HeT
ntobBU — HeT UicBobOAbl. ITO BHYTPEHHEE M3MepeHMe cBOOOAbl ropasao
60/blle ee BHELWHERO HEFaTMBHOrO U3MepeHMA, MOHMMAEMOro Kak cBoboga
oT yero-To. CBobOAA = 3TO COCTOAHME BHYTPEHHEN 3PenocTn, COCTosHUE
OTBETCTBEHHOCTM 3a cebA 1, MOXKeT bbITb, 3a APYrMX NtOAEN.

CeBoboga He sBnsetca abcTpakumen U npusunerveint. Ee HeBO3IMOMKHO
[06UTbCA cunoit U BnacTblo. Jlopa AKTOH AaeT aHTUHOMWYHOE onpeaeneHne
TOro, 4em sasnsetrca csoboga: 3TO TaKoe MNO/OXEHWe, Korga YesoBeKy
rapaHTUpyeTca BO3MOXHOCTb [JeNCTBOBaTb COMacHO C MM CaMMM
NOHMUMaEeMON NNYHOM 06A3aHHOCTbIO, HECMOTPSA Ha YyKYH BOJIIO, BAaCTb,
rocyaapcrso, obblyalii uanm mHeHue. T.e. cBoboaa ABnsetca 0683aHHOCTbIO
nepes cammm coboii.

254 -~ -~ o
MucaHna myKel anoctosnbckux. Mactpb Epma. Pura:, JlatBuitckoe H6abneickoe

obuectso, 1994. —c. 168-169.
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Csobofa BO3HMKaeT W3 pasgeneHua YacTHoW codepbl M rocyaapcTsa,
obllectBa W AWYHOCTM, MPUPOAbI U JNMYHOCTM, U3  BO3MOXHOCTU
NPOTUBONOCTABNEHUA JIMYHOTO CYXKAEHUA — KOJIEKTUBHOMY peLleHUIo.
Bnactb Bcerga 6bina Bparom cBobo/bl, COBECTH, OTBETCTBEHHOCTU. BmecTe ¢
Tem, rocyaapcTBo BbICTYMaeT Kak cTabuansaTop coumanbHbIX NPOLECCOB, Kak
TO, YTO 3aluMuiaeT cnabblx nepes, CUAbHbIMKU, MEHbLUMHCTBA nepej,
60/bLUIMHCTBOM, locypapctBo  obecneymBaeT  Heobxogumbli  ans
BO3MOXHOCTM cBObOAbI ypoBeHb besonacHocTU. Ho npu 3TOm y rocyaapctsa
€CTb OrpaHMyeHMna, KOTOpble HEBO3MOXHO npeofaoneTb. Mnnioctpauumen
TaKoro poja npeaenom MoKeT 6biTb GUAbM  KUTAMCKOro pexunccepa YxkaH

2> |0 Li3to, My»a KOTOPOW $KECTOKO M36mn

Mmoy «Lito Listo naet B cya».
CTapocTa AEPEeBHU, HE HANAA C HUM pelleHna npebiembl, He AOXAABLUUCH
WM3BMHEHWUIN, OTNPABAAETCA MO rOCyAapCTBEHHBIM WMHCTAaHUMAM, WCKaTb
CNpaBeannBOCTN. YUYHOBHUKN NPU3HALOT eeFPaBOTY M NPUCYKAAIOT CTapOCTy
BbIM/IATUTD €€ MYXKY AeHEeKHy KomneHcaumio. Honllsto oTKasbiBaetca oT
AeHer, NoToMy 4YTO »KenaeT WM3BMHEHWUWM CTapoCTbl, MPWU3HAHWUS UM CBOEW
HenpasoTbl. Ee He ycTpamBaeT ¢popmMalibHble ero AencTBmA,\BbiNaaTa AeHer.
Tak oHa pgoxoauT Ao camoro [MekuHa. 3atem’ cuTyauma mameHsetcda. Li3to
bepemeHHa W nonagaeT B\ CAOMHYIO CUMTYaUWiO, yrpoxKatwollee en n ee
pebeHky. CTapocTa gepeBHM opraHM3YeT NnomMolllbw cnacaeT ux. Lisio xenaet
BMAETb CTAPOCTY Hamilpa3AHOBAHUM pPOXKAEHMA ‘pedbeHKa. ToT noHayany
OTKa3blBaeTcsi, HO MOTOM \cornawaetca npuiTi, MpasgHoBaHWe BOT-BOT
HAYHeTCA, HO CTAPOCTa He noAsnAeTca. L3t »KaeT, KAyt roctu. Bmecto
CTApPOCTbLAPUXOAAT NOAUUENCKIE N 0OBACHAIOT, YTO TOT apecToBaH, NOTOMY
4YTO SKCMEPTM3A HaLLNA, YTO,OH NPUYUHUIT TAXKKME NOBPEXAEHMA MYKY Li3to.
Lto LI3to, npon3HOCUT \cnoBa: w«A e He 3Toro xotena». CnpasegnmBoCTb,
npaBo, MUAOCTbL — He COBNAAAT, U He 00s3aTesIbHO COLEepHKaTCs OAHO B

Apyrom.

* k%

CywecTByeT gBa Tesuca, HeobblyallHO NonNynspHbIX B BocToyHoi EBpone,
KOTOpble NPOTUBOCTOAT Maeam mbepanmsma U nepcoHan3ma.

Mepsbiit cdopmynmposaH Ucanein bepanHom: "6bbisarom cumyayuu, Ko2da
60MUHKU HaMHozo saxcHee LLlekcriupa".”*® Nlopa, AKTOH OTBeYaeT TaK: ecu
6bl He pennrna, Mmbl He mornu 6bl HAYEro OTBETUTb Ha 3TOT Te3ucC. nOTOMy 4yTo

eC/ln C4acCtbe, T.e. O0BOJIbCTBO, n3obunme H6OTUHOK W Kawun, — ABIAETCA

2 YykaH Mmoy. Lo LUsto naert B cya. Sil-Metropole Organisation, Youth Film Studio of

Beijing Film Academy, 1992
> Ycamts BepnvH. dunocopua cesoboabl. EBpona. MockBa: HoBoe nutepaTypHoe
obo3peHue, 2014.



294

CMbIc/Iom 0bLecTBa, TO cBOOOAA €CTb NLWHKUI 3neMeHT. Ho Mbl obusaemca
cB060OAbl He TONbKO MNOTOMY, 4YTO OLyLL@eM OTBETCTBEHHOCTb Mepes,
6GAMKHMUM MAM Nepes camum coboi, HO WM MNOTOMY, 4YTO YyBCTBYEM
OTBETCTBEHHOCTb Mepes borom. CBob6oZa He TO/NbKO AenaeT YenoBeKa
3peniot NIMYHOCTbIO, HO CBA3bIBAET ero ¢ borom, cBA3bIBaeT YesoBeKka € ero
KOHEYHbIM Ha3HayeHnem M cmbiciom. OHa fJaeT emy BO3MOXKHOCTb
npeaCcToAHUMN.

BTopoit Te3uc xopowo 3HakKom uneHam Katonuueckon u [paBocnaBHoOWM
LlepkBeil M 3aK/10MAETCA OH B HEBECTb KeM NpuayMaHHOM MNpaBuse, 4To
"nocaywarue npessiwe sce2o". OH ype3BblualiHO 6AM30K K Maee ob oTKase
OT BNacTM. Ho Ha camom aene, oH e NpeanonaraeT HEKyl MepPCcoHy, B
OTHOLLUEHUM KOTOPOI 3TO MocaylwaHue ocywectsasetcs. M umeeT B Bugy He
CTONIbKO TOrO, KTO MNPOABAAET MOC/AYLWaHUE, CKOJbKO TOro, KTO 3TO
nocnywaHune TpebyeT, KTO NPUHYKAAET K NeCaywaHmnto. OHO He MOXKeT 6bITb
BnoJsiHe f06poBosbHbIM. OTKa3 OT BNAcTk B OTHOWEHMAX — Mpeanosaraert
noboBb, 6e3 0XMOAHWMA BO3MEULEHMA M OTBETA,h - YTO O3HAYaeT
ocsoboxaeHne n csoboay. Ho nocaywaHve npegnosaraer nogyMHeHue
BNacTu.. Ha camom gene 310 HacToAwWwaA MKeBUHCKasa naed, ycTpaHsaowas
cBOOOAHYIO NIMYHOCTL M3 MOAUTMYECKOro “MOPAAKA W OTHOLWEHWIA, WK
paccMaTpPUBAIOWYO JIMYHYIO €BOOOAYN B abCOMTHO HeraTMBHOM MnaHe.
MMeHHO noTomy AKTioH,O0bpallaeT, BHUMaHue Ha OYeBUAHYIO CBA3b MeXay
cB06040lM, NOHUMIEMOWN Kak 06A3aHHOCTb, M. COBECTbIO, MPUHYKAAOLLEN
YyenoBeKa KWUTb MNONNPaABAE, KWTb COMIACHO CO CBOMMM OBA3aHHOCTAMM.
CornacHo - AKTOHY, MMeHHO coBecTb ‘sABaseTca ¢yHAameHTOM cBoboapbl.
CoBecTb He ABNAETCA YEM-TO HEeM3MEeHHbIM: Mbl MOCTaBfieHbl B CUTyaLMtO
HEeobXoAMMOCTM TPEHMPOBKW, COBECTW, €€ MOCTOAHHOIO  pPa3BuTUA,
C/ly)Kallerohgia Bce 6osiee YeTKORO U cBA3aHHOrO C NpaBaoit UCTONKOBaHUA
cBoux 06s3aHHOCTel. NoToMmy cBob604a BO3pacTaeT B Mepy PasBUTMA Hallein
cosectn. Npeonorua "mocnywaHus" no cylectsy, He OCTaBAAET COBECTU
MecCTa , IMLLAET ee IMYHOTo AEeNCTBUA B MUPE.

Npen o ceoboae, Nto6BM M OTKA3a OT BAACTM B OTHOLIEHMAX HE NPOTUBOCTOAT
MHCTUTYTaM LMBUAMU3ALUKN, HO CaMU ITU MHCTUTYTbl yrnopagouymsatoT. Tak,
AKTOH, BbICTynas 3a cBoboAy NMYHOCTU, He BbICTYNaeT HYU NPoTuB LlepKBu, HK
NPOTUB rOCYAApCTBA, HO CpayKkaeTca npoTvMe abcontoTvsaumm Bnactu. B
nccnenoBaHMAX AKTOHa MOTOMY MHOIO MeCTa 3aHMMaeT aHaiuM3  Tex
WMHCTUTYTOB, KOTOPbIE NPOTUBOCTOAT abCcoNOTU3aLMM BlacTU: deaepanmsma,
pasgeneHns  BnacTell, aBTOHOMMM MHCTUTYTOB W UX KOHKYpeHUMM,
camoynpasneHna. OH B pamMKax KPUTUKKM abcontoTMama BbICTYNaeT U NpoTUB
OMKTaTa 6onbluMHCTBa. MIHTEpec nepcoHbl HecpaBHUMO 6onee BarKeH, Yem
WHTepec rocyaapctea Mamn obuecTtsa. Bnactb Hag LenbiM He CpaBHMMA — HU
Ha O4HM MOMEHT — C LEeHHOCTbIO cBOOOAbI — COBECTM rpaxKaaH. Te e, KTo
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OeWCcTByeT BHe 3TUX OCHOBaHWI, HasblBalOTCA AKTOHOM XyAWNMM
npecTynHUKamu.
AKTOH fopmy/iMpyeT B KayecTBe OCHOB 'Xopollero ycTtpoiictea obuiectsa"
NATb NPUHLMMNOB:

1) 6e30nacHOCTb 417 MEHbLINHCTBA,

2) pasym BAacCTBYET HafA PasyMoM, a He BO/IA Haj, BOJEN,

3) o6Aa3aHHOCTM Nepes GOrom He OTMEHSAIOTCA Ye/I0BEKOM,

4) pasym CTOUT Haf BONEN,

5) MpaBo CTOMT Hag cunoii. >’

3aknoueHune

MpeacTaBaeHHble LWECTb AMERUMiA NAC, ogHa ocobeHHas, NocBALLEHHaA
npegesiam nNpaga- 3TO. AOMbITKA. MPEACTaBUTbL MPABO, KaK COLMA/bHYHO
noAcucTeMy, KoTopasihHe MOHO/MIMTHA, He 3aMKHYTa, He WM30/MpPOBaHa, HO
npeacTaBAfeT coboli YacTb KYAbTYpbl, aKTUBHO B3aMMOAEWCTBYIOLLYIO C
UHbIMU CcOUUN@IbHbIMU NOACNCTEMAMMU.

OHO, KaK pe3y/ibTam,KoJA0CCaNbHbIX MHTENNEKTYasIbHbIX U OPraHM3aLLMOHHbIX
ycunuia, Tpebyet ycuaum e no ceBoemy ocmbicaieHuto MpaBo BO3HUKAO Ha
OCHOBaHWW WCMO/Ib30BAHUA ABYX METOAO0B — aHaNM3a U CUHTe3a. AHaNu3 U
CUMHTE3 ABNAIOTCA K/HOYaMM K NPaBy, K €r0 MOHUMAHWIO U NPUHATUIO.

MpaBo, npesae BCEro, - PaUMOHANbHO, OCHOBAHO Ha CYXAEHUM W
CNOCOBHOCTM YENOBEKA K CYXAEHMIO .

MpaBo, KpOMe TOrO, - CBA3AHO C NPUHYKAEHNEM U HAaCUNMEM, HaKa3aHuem. B
3ToM 0bnacTK NpaBo TaKKe He 0b6nagaeT MOHOMOIMEN, HO B3aMMoAencTeyeT
C WHbIMM obnacTAMM 4YenoBe4yecKoW KU3HU. Bmecte ¢ Tem, npaso

>7 Lord Acton. Essays on Freedom and Power. Ludwig von Mises Institute. 2010. C.

154.
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HEeOObACHMMO, €CIM €ero paccMaTpMBaTb KaK UMCTOE Hacuave uau
NpUHYX4eHve.

MpaBo npeacTaBasaeT coboli MOTOK, MPOLIECC, Pa3BUBAIOLIMIACA B UCTOPUM,
obpasyowmn Tpaauumio. MpaBo TpebyeT U3yyeHMA ero MUCTOpPUM, BHe
KOTOPOro 4acTo OKa3blBaeTca HeobbACHUMbIM. MHOXECTBO KAOYeBbIX
KaTeropuit npasa 06pasyloT CaMOCTOATE/IbHble MUCTOPUYECKME SABEHUA,
3HaUYeHMA KOTOPbIX U3MEHAETCA, U3MEHAA cam 0BNUK UMBUAM3ALLUN.

MpaBo npeacTaeT TaKKe M KaK 4acTb YHWBEPCUTETCKOM TPaauLuu, OHO
HeoTZeNMMO OT yHMBepcuTeTa, GOPMMPYsS BO MHOFOM CaM YHUBEPCUTET U
ero meToa,

W, HaKoHel, NpaBoO pa3BMBAeTCs B ¢GOpMe OTAE/bHbIX Pa3sHOO06pasHbIX
MHCTUTYTOB, , Ha NepBbIli B3rNa4, AaNeKo OTCToalMX Apyr oT Apyra. B KHure
npeactaBfieHbl TONbKO HEKOTOpble M3  HMUX, KOTOpble KaxkyTcA MHe
KNIOYEBbIMM: KOHTAKT, 6afaHCc MHTepecoBy MPUTA3aHMeE, BONA, INLO, BELlb,
cob6CTBEHHOCTb, KOpMopaLus.

Mpu 3TOM He 3abyaem, 4YTO MPaBO MMeeT CBOW Mpedenbl, W MX
nccneaoBaHWe— OAHO M3 BaKHbIX HaMPaBAEHMIMNMOCTUXEHMUS NpaBa M ero
CBOMCTB. B KHUre mbl npubAnsMAnCb Ul K ABYM TakuMM hpedenam —
cnpaseanusoctu 1 ceoboae.

3Ta KHWra, ABAAIOWAACA WUCCNef0BaHMEM, | MPM3BAHHOM  COCTaBUTb
npeactasneHve of mpase, - MPUI/IAWAET, uuTaTeNds K OajbHEAWUm
pasmbILlNEHUAM) CAMOCTOATE/IbHBIM)\HO M B AWaniore ¢ APYrMMu JIlOAbMMU.
MoTtomy uyTO B MApPaBe CYLECTBYeT. MHOMECTBO acnekToB W obnacrei,
NMOCTUIKEHUE KAXKAOM M3 KOTOPbIX MOXKET NoTpeboBaTb LENOM MU3HU U
Kaxkaaa U3 KoTopbix CoCTaBaseT HeEbxoAUMyto 061acTb B cUCTEME MpaBa.
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