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BBenenue

OTa KHHATa BO3HHUKIIA, Onaromaps npoekry €O0yuenne eBponeiickomy,HannamonansHomy
Koncturynmonanusmy BHyTpu 1 BoBHe EC” [ momnep:xanaomy EBportelickoii koMuccuen B
2016-2019 rr.. Hameit uneeit Opu1o pa3zpaboTarh, yUeOHbIe Kypchl M HOIJIEPKaTh UX
y‘-IC6HI)IMI/I MarepuajiaMu JJid “HPOABMIKCHUA COBEPIICHCTBOBAHHUA B O6y‘IeHI/II/I u
WCCIIEIOBaHMM B 00JacTH ucciieAQBaHUM BEBponeiickore coro3a, ITaBHBIM 00pa3oM B
EBpomnelickoM ryMaHMTapHOM YHUBEPEUTETE, HO TAaKOKe W, B JAPYTUX YHHMBEPCHUTETAX
Bocrounoii EBporibl, .0CYIIECTBISIONINX 00pa30BaHUE,HA PYCCKOM SI3bIKE, U TEM CaMbIM
COCHCTBOBATh AMANOry M. O0CYXICHHIO( BaXHbIX NTeM pa3BuTuUsl EBpomsl B
aKaJIeMHUUECKOM MHUPE, MUpE MOJMTUKN M I'PakKIaHCKOro obOmiecTBa B JIMTBe U B cTpaHax
BocTouHoro naptHepcTBa.

Mgl nonaraeM, uTo HAEEM Mporeecy oObeTWHEHNsI EBporbl Hy)KHO criocoOCTBOBaTh Yepe3
W3MEHEHUS), B NMyONMYHOM), JAHMaJOre M OOCYXICHHWH, HayMHAas C CaMOro BaKHOTO,
MepcoHaIbHOIe ypoBHA. He3aBncrnMo OT TOro, HACKOJIBKO KaKas-TO ONpezesieHHas cTpaHa
MIPOrPECCHUpPOBala, B MPOIECCaX WHTETPallid, TpakKIaHe UMEIOT BCE €Il JBOWCTBEHHYIO
MO3ULMIO O Mpolecee oObeduHenus: EBpombl W He BHoimHE yOEXAEHBI, YTO 3TO TaKOe
00bEeIUHEHHE MOXKET CHOCOOCTBOBATh JIEMOKPATH3AIMK W OJarOCOCTOSHHUIO MX JIMYHO U
CTpaH. DTO SBJIEHUE WMEET MHOIO IPUYHMH, HO MBI XOTEIH OOpaTUThCA K JIBYM W3 HHX:
orcyTcTBHEe BakHOW nHpopmannu o EC 1 GeHbII HHCTUTYLIMOHAIBHBINA IOTEHLIMAI CTPaH
Bocrounoro maprtHepcTBa, BKJIIOYasi OTCYTCTBHE TNPO(ECCHOHAIOB, TOTOBBIX
peayn30BbIBaTh NPOEKT AalibHeWmiero oowenuHeHus EBpomnbl. Eme omHuM acnekroM
SIBIISIFOTCS  SI3BIKOBBIE  Oaphephbl, TMOTOMY 4YTO JO CHX IOp HE TMOSBHIOCH XOPOIIUX
aKaJIeMUYECKUX HMCTOYHMKOB HA PYCCKOM SI3BIKE, ITOCBSILIEHHBIX KOHCTUTYLIHOHHOMY
npaBy EC. Takum 00pa3oM, MPOEKT ¥ y4eOHUK BOCIIONHIET B MEPY CBOMX BO3MOKHOCTEH
CYIIECTBYIOIIEE MOJIOKEHHUE B ITHUX JIBYX OOJIACTSIX.

Hpyroii npuanHoi nipoekTa siBisierca muccus EI'Y u yauBepcureros Boobmie B bemapycu
u peruoHe BocrouHoro maprHepcTBa. YHUBEpPCUTET ObUI CO3AaH Ul pellieHHs IpoliieM
eBporen3anuu 1 oovenuHenus: EBpomnbl ¢ ocoObiM akuenToMm Ha benapycu. EI'Y Bcernma
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MOTYEPKUBAJ CBOIO MPUBEPKEHHOCTH 1eNisiM U npuopureraM European Higher Education
Area (EHEA) u European Research Area (ERA). FOpumndeckne mporpammel EI'Y takxke
M3HaYadbH (OKYCHPOBAIKMCH Ha OOyYCHHM CICIMATUCTOB, KOTOPBIC OBLIM OBl CIIOCOOHO
Yy4acTBOBAaTh B MPOIIECCAX, CBA3aHHBIX ¢ uHTerparueit EC.

B HameMm mpoekTe Mbl CKOHIEHTPUPOBAIUCH Ha PAa3BUTUU HCCIEJOBAaHMH B 00JIacTu
IOPUIMYECKOro 00pa3oBaHMs, a UMEHHO - B oOnactu npasa EBponelickoro corosa B LENIOM,
n Koncrutynmonnoro mpaBa EC B ocobenHoctu. B EI'Y mpenogaBanuck MHOTHE
npeaMeTsl, nocBsnieHHble npaBy EC, 1 mpoekT cnocoOCTBOBaN rapMOHHU3AIMU y4eOHBIX
IporpaMM M Y4eOHBIX IJIAHOB YHHBEPCUTETA, A TAKXKE CTAHOBICHHUIO B HEM HOBBIX
muctmniand  — Konctutynmonnoro mnpasa EC, IlpaBa mnonutukn cmnodyenus EC,
WNucturynmmonansaoro mpasa EC.

[Ipenmer «Konctutymmonnoe mnpaBo EC» sBnsgenéd peanbHON OTHpaBHOW TOYKOM
pacmpocTpaHeHus TIOATMHHON, cOataHcHpoBaHHOU U HesaBucumon nHpopmarmu o EC B
rocyfapcTBax BocTouHoro maprHepcTBa, M KpOME TOro, CHOEOOCTBYeT (HOPMUPOBAHMIO
CIIELIMAINCTOB, pazduparomuxcs B mpoodneMax npasa EC u unrerpauun Esponsl. Baxuoit
3a/jauell MPOEKTa ABIACTCS 3alOJIHHEWE CYMIECTBYIOIIUX Pa3pbIBOB MEXIy NPaBOBBIM H
MOJIUTUYECKUM 3HaHHEM O EBpome B BOCTOMHOEBPOIEHCKUX TOCyHAPETBaX, OCOOEHHO
Cpean OOILECTBEHHOCTH B LICJIOM.

Koncrutynmonnoe mnpaso EC sBis€rcs HE,TONbKO OPUINYECKON AUCHUIUIMHOMN, OHO
OTKpBITO TOJMUTOJIOTHH, COLMOJIOTHH, TYMaHUCTHKE, (GUNOcopun; KpomMe TOro, B 3TOM
npeaMeTe Hanboliee APKO MPOsABiseTcs cnerrduika 00beMHCHIS EBPOIbI, a TaKk:Ke YETKO
0003HaYaI0TCS ero IBIKYILIC CHIIbI, IPOIECEHI M pe3ylbratel. Takum 00pa3oM, 3TOT Kype
0COOCHHO BaXKCH IS, MOATOTOBKM CTyA€HTOB u3 benapycu, crtpan BoctouHoro
napTHepcTBa 1. Poccun,  Tak, ATOOBN, CTYICHTBI, ObUTH B COCTOSHHH TIOJNyYUTH TIOJHYIO
nHpopmanmio o EChu noHumars mexaHusmbl onepanuii EC, a Takxke ObUTH CIIOCOOHBI
JeNUThEs 3TOM ToN MHMOopMarue B Boctouwoii Epporre.

Lenb 3TOr0 KYypCc MMEET MHOKECTBO aCHEKTOB:

- IOJTOTOBUTH FOPUCTOB, KOTOPBIE B COCTOSIHUYU CIIOCOOCTBOBATh €BPOIIEU3allUM CTPaH,

- IPEI0CTaBUTh MOJIOABIM JIIHSIM JTocToBepHYI0 HHpopmanuto o EC, ero cneunpuueckux
0COOEHHOCTIX, LieNAX, HeHHOCTSAX U MEXaHU3MaXx JIeATeIbHOCTY;

- MIPUOIU3UTH MOJIOIBIX JEONCH M3 BOCTOUHOEBPONEHCKUX cTpaH Onmmke K neHHocTsM EC
U1 YOIyONeHUs M YKpeIJIeHUs! IEMOKPAaTH3alry 1 JTHOepain3aliy U PeXXUMa MIPaBICHUS
rpaga.

Pa3zpaboTaHHbIll KypC M 5Ta KHHUTA HE SBJISIFOTCS JIaHbIO KaKOH-1100 MOJe, HO OJHHM W3
pe3y/bTaToOB IOHMMAHMs, YTO HM3MEHEHWE MOJUTUYECKOW cuTyanuu B benmapycu B
YaCTHOCTH, W B 00IIEeM — B cTpaHaX BocrouHoro maptHepctBa M Poccuu, okazano Obl
MOIIHO€ BIJIMSIHUE HA IeJbld pPETHMOH B HalpaBJ€HUUW €ro eBponeuszanuud. B 3ToMm
HalpaBJICHUM IJIaBHOM 3ajauei, KOTOpasi MOXKET BBINOJHUTh YHHUBEPCUTET, SIBISICTCS
COOTBETCTBYIOIE PECTPYKTYPUPOBAHHBIC YyUeOHBIC IUIAHBI W TMPOTPAMMBI, a TaKXKe
TeopeThyecKas U METOAO0JOruuecKas nojJIepkKKa uxX BHeJIpeHus. Takoro poja nporpammsbl
MO3BOJISIOT TOTOBUTH HE TOJNBKO 3KCHEpTOB Mo npaBy EC, HO U TUYHOCTEN, MOHUMAIOIIUX



npupony oObeauHeHHs EBpombl, cmocoOHOCTH paclpoCTpaHUTh MX 3HAHUE U
MOHUMAIOMMX IIyONWYHbIE NPOLECCHl B IEJIOM, 4YTO IIO3BOJSIET MM PEalin30BbIBATH
npolecchl o0benuHeHus: EBpornbl B X cOOCTBEHHBIX cTpaHax. ‘“‘KoHcTUTynnoHHOE mpaBo
EBpormeiickoro coro3a” mpeacTaBaseTcsl OAHON U3 IVIaBHBIX JUCLMITINH.

Takas JUCHMILIMHA TIOMOTAeT YIIYyOUTh CYIICCTBCHHOE IIOHMMAaHWUE CTYICHTOB U
KOHCTUTYIIMOHATN3Ma U O0EeCHeunTh yBakeHne K HeMy. Konctutymmonnoe mpaso EC B
CHJIy €ro TOJIOXEHHUS B TPABOBOM CHUCTEME U B CHIYy €ro TPAaHCAUCIUIUIMHAPHOCTH
nomoraet nousath npupony EC u oobenunenue EBpomnbl. Takxke KoHcTuTynmonHOe mpaBo
EC d4pe3BplyaifHO KOHKPETHO W3-3a €r0 BBIAIONMICHCS MHCCHH -  CO3JaHHUE
KOHCTUTYIIMOHHOW MOJIENM B HaTHAIIMOHAIBHOM MpocTpancTBe. KOHCTUTYIIMOHHOE MPaBO
EC B cumimy Toro, 4ro Majio BHEAPEHO B y4YeOHBIE IUTaHBI BOCTOYHOEBPOIIEHCKHUX
YHUBEPCUTETOB — 00JalaeT BBINAIONIMMCS 0 HOBAaTOPCTBY HAYMHAHWEM, CHOCOOHBIM
BbI3bIBATH JXKUBYIO JTUCKYCCUIO U OIUIOJIOTBOPATH KOHCTUTYIMOHHYIO MMPAKTHUKY U TCOPUIO.

OOydeHue Takoro pojaa MpeaIMeTy OCHOBAHOMHA KOMOHMHAHMH DPa3HYHBIX METOIHK
npenoaaBaHus. Bo-mepBbIX, CTyOeHThl NOEEMIAIOT JICKIUH, THAE, OCBAaHUBAIOT MaTepHal
JULIOM K JIMIY, BO-BTOPHIX MPHUMEHSIOTCA. 0Oydarouiye NporpaMMbl C IIOMOILBIO
WHTEPAKTUBHBIX 00pa30BaTeNbHBIX METONOB), TaKHX{h KaK KOJNEKTHBHas pabora,
COBMECTHOEe OOy4yeHHEe, OCHOBaHHBIH Ha TpeOfieMe MeTon H3YHeHHs, METOA
OpPraHM30BaHHBIX OOCYXJIEHMH | M YCTHOW TPE3eHTalldd, TIOATOTOBKH IPOEKTOB,
COLIMOJIOTHYECKUX HCCIEIOBAHNMN, POJEBBIX MIP; UCTOPHUECKUN, CPaBHUTEIbHBIH METO,
METOA PEeKOHCTPYKIuH. Bce meknnu \pa3pa®oTaHbl ¢ € HMCIOJIB30BaHHEM OOJBIIOTO
KOJIMYECTBAa WHTEPAKIMBHBIX MCTOIOB M MHCTPYMEHTOB:, MUHU-JICKIINU, OOBEIUHEHHBIE C
00CY)XIEHUAMH, “BCHBIIIKON U YHIpa KHCHHSMHU “J1eIOKOJIOB”, 3a1a4l, KOTOPBIE JOJDKHBI
OBITH PELICHBI B MATOYHEICHHBIX KOMaH/1aX, MPEACTABIIIN BO BpeMsl JICKIIUA U OOCYIHIIH B
LeJoM Tpynue, u T.Ji. Bee HpPakTHHeCcKhe KJacChl OpPraHM30BaHbl B HHTEPAKTUBHBIX
¢dopmaxi{ commonoruyeckoe HccieJOBaHHE MeliHble M KyIbTYpHBIE OCHOBaHHS
€BpOIEHUCKOro KOHCTHUTYLMOHaNU3Ma", poneBas wurpa “Koncrtutymus nist EBpomsr”,
obcyxacaue, “OnemeHTHl, KoHcTATyHMoHanu3Ma B MexayHaponHoM mpase u llpase
EBpomneiickoroncorosa”, rpymmosoil kBect “IlocTtHanmonansHbil KoHcTHTynmoHammsm”™.
Bo-BropbIxX, mpemmonaraeTcs psji CETEBBIX CPEACTB OOy4YeHHs, TAaKUX Kak OOydaromiue
IporpaMMbl  ayAMQ-BHIeO JI€KuuH, BeO-koH(pepeHumu, TtecThl. Kypc cTpemurthes
OOBEIMHUTD TEOPETUYEEKOE OOyUeHHE C MPAKTHYSCKUM OIBITOM. JIJisi TOCTHIKEHUST ITOM
LW CTYACHTaM MpelUIaraeTcsl y4acTHe B KOHKypCe MMHTALMM CyneOHOro Ipoliecca.
KomaHapl CTyA€HTOB COpEBHYIOTCS ApYr HpPOTUB JApyra HOCPEACTBOM NPE3EHTALUU
YCTHBIX MPE3CHTAIMI U HICBMEHHBIX 000CHOBAaHHI PELICHUI 10 COBPEMEHHBIM MpobiieMamM
IpaBa B KOHTEKCTE TUIIOTETHYECKOTO IIPaBOBOTO CIOPA.

Ora y4yeOHHMK OCHOBaH Ha y4eOHBIX MarepHangax Kypca mnpodeccopa Onera Bpeckoro, a
TAaKKEK KOJJIEKIMM MAaTepHajoB, COCTOSIIEH U3 COBPEMEHHBIX YYEOHMKOB IO
Koncrturymmmonnomy n MucrtutyrnmonansHomy nipaBy EC, MoHorpadwuii mo 3toii teme, a
TaKKe HayYHbIX MyOJIMKauuii, CChbUIKaM K caiitam yupexaeHuii EC, HenpaBUTEIbCTBEHHBIX
OpraHM3alyi, HAayIHO-MCCIENOBATEIbCKUX HWHCTUTYTOB W T.J. OmgHako 53ToT Habop
WHPOpPMAIMK HE MOXKET OBITh WACANBbHBIM. [l03TOMY NpPENNpPUHATHI HAMH TPOEKT
CKOHIIEHTPUPOBaH Ha myOnukanuy yueOnuka nmo Koncruryunonnomy npaBy EC, koTopslii
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MOXKET OBITH si7JpoM Kypca 1o Korcrurynmonnomy npasy EC u 610ka mpeiMeToB 10 IIpaBy
EBporeiickoro corosa.

Y4eOHUK COCTOUT U3 CIEAYIONIUX Pa3IeioB.

B uwactu nmepBoil pa3zduparoTcs BONPOCHI COBPEMEHHOIO  CyNpPaHAIIMOHAJIBHOIO
KOHCTHTYLIMOHAIN3Ma, KOTOPBI BO MHOTOM Tpeo0pasyeT TpaaulMOHHbIEC MPeCTaBICHUS
U MOJENHN KOHCTUTYLIMOHHOTO rocynapcTBa. Bcero B mepBoil yacTu 3asiBIEHO TPU TEMBI:
uctopus unrerpauu EC, B koTopoii pa30uparoTcsi KOHCTUTYLIMOHHBIE Hayana B IpoLecce
WHTETPAlliM, OCHOBHBIE OTHOCSIIMECS K AOKTPUHE IMOIAXOABI, UCTOPUS (POPMHUPOBAHUS
€BPONEHCKOro KOHCTUTYLIMOHAIU3MA, KOHLIETILIUSI [OCTHAIIMOHAIBHOTO
KOHCTUTYLMOHAIN3MA, KOHCTUTYLMOHAJIM3M M HALMOHAJIBHOE TIOCYJapCTBO, IVIaBHBIC
ANIEMEHTHI KOHCTUTYIIMOHHOTO TOPsIIKa KOHCTUTYLIHUsKH (penepain3M, KaTerOpHrd BechbMa
OnM3KHe U BKyIE MO3BOJISIOIINE PACKPHITh 0COOCHHOCTH OEPAaHUYEHHSI BJIACTH B CIOKHO
OpPraHM30BaHHBIX CHCTEMaX, U — LIEHHOCTH EBPONENCKON MHTErpaliy, BIHUSIOLINE Ha
MPOLIECChl U 00pa3yIoIINe BasKHbIC HAPaBIIAfOLINE IPOLECCH Hagaa.

EC mpencraBneHa kak MOMUICHTPUYHAS ‘CHCTEMA, C BBIPAKCHHBIMH, (enepalucTCKUMU
4epTaMu, 0COOCHHO MPOSBICHHBIMU B JIrccaOQHEKOM T0FOBOPE.

Bropast yacts nocssiena sonpocam rpasknanctea EC. U, xots, 00br4H0, rpakaanctso EC
paccMTapuBarOT B OOJNBIIMHCTBE YUSOHHUKOB Mo 1paBy ECkak BTOpOCTENIEHHBIN HHCTHTYT,
B HACTOSIIEH KHUTE OH TIPEICTaBIEH Kak ‘edcteMoo0pasyromuii, (opmupyrommit
COOOCTBEHHO KOHCTUTYHIMOHHbBIC Hayanay - B4IPOCTPAHCTBE B3aMMOJAEHUCTBUS MEXIY
MyONMYHON BHAcTBIO M JUYHOCTHIO, HadedeHHOH aBTOHoMmueil um cBoOomoi. Kpome
KOHIETIIIMU TpakaHETBa, B HACTOSAIICH | HWACTH pa3OMparoTcs BOMPOCH  CHCTEMBI
¢dbynnamenTanbHbix TpaB ZWE@ W heucrema' yHIaMEHTAaNbHBIX TpaB B KOHTEKCTE
MEXyHAPOJHOTO. IpaBa W KOHCTUTYLIMOHHOIO Mpasa rocypapcts-uieHoB EC.

TpeTps yacTh JIOTMYHO ©OpalleHa K CHUCTEME OpraHM3alui MyONWYHON BIacTd, B HeH
pa3bupaercsi apxurekyTypa, opraHoB Bmacti EC m ux xommerenuus. Ompenensiercs
craryc EBpomeifickoro mapiamenta, Cosera EC, EBpomeiickoro cosera, EBpomneiickoii
komuccuu, Cyna Epponeiickoro, Coro3a, EBpomneiickoro 1ieHTpaibHoro 6anka u CueTHOMH
mianarel. OTaENBEHO paccMaTpPUBAETCs BOIIPOC POJIM HALMOHAJIBHBIX HHCTUTYTOB BJIACTH B
crpykrype EC. Takum 00pa3om, BTopasi 1 TPEThs 4aCTh PACCMATPHUBAIOTCS KaK CBS3aHHbIE,
JOTIOTHAIOUINE OJJHA JPYFYIO U MO3BOJISIOIINE COCTABUTh NpeACTaBIeHHe 00 0COOEHHOCTH
cucreMbl orpanndenus Biaactd B EC. DTo mo3Boisier B 4eTBEPTOH YacTH OOpaTUThCS K
TeME OCHOBHBIX NpUHIUNBI (pyHKIMOHUpOoBaHus EBponeiickoro Coro3a: JierajbHOCTH,
CyOCHAMAapHOCTH, NPONOPLUUOHAIBHOCTH, MPUHLUUI  JIOSAJIBHOTO  COTPYJHHYECTBA,
B3aMMHOI'0O YBaXXCHHA U PAaBCHCTBA.

B wactm mATOW pacKphIBarOTCS OCOOSHHOCTH IpaBOTBOpYecKoro mpomecca B EC, a B
IIECTON - CTpoeHne mpaBoBoii cucteMbl EC, BKIIOYa IEpBUYHOE MTPABO, BTOPUIHOE TIPABO,
MPEIeICHTHOE TPaBO, MEXTyHAPOIAHBIE JIOTOBOPHI, a TAK)KE OCOOCHHBINM BOMPOC BIUSHUS
npaBa EC u eBporeiickoil HHTerpaii Ha KOHCTUTYITMOHHOE MTPaBO TOCYIapCTB-UJICHOB.

CCZ[BMaﬂ qacCTb 06paH_[aCTC$I K INIABHOH OCOOCHHOCTH KOHCTUTYLITMOHHOTO IIpaBa EC -
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SKITHOMUYECKON KOHCTHTYIMH, CBOOOAAaM OOIIEro phIHKA W OTACIBHBIM 00JaCTIM
perymupoBanust mpasoM EC. B miaBe BbIICHSETCS, Kak CBOOOIBI OOIIEro phIHKA
OTPENCIAIOT KOHCTUTYIIMOHHEIN Mopsiiok Kk EC B menom.

Hakonen, B BocbMO#1 4aCTH 3aTparuBarOTCsl BOIPOCHI KOHCTUTYLMOHAIM3ALWH MOIUTHK
EC: Buemeit nonmutuku EC, nonutuku 6e3onacnoctu EC u pernonansaoii monutuku EC.
Bcero B maHHOM 4acTH BBIAEISIETCS HECKOJNBKO (POKYCOB: BBIXOI I'OCYJApCTB M3 COCTaBa
EC, cucrema BHemHux jorosopos EC, mpocTpaHcTBO cBOOOABI, 0€30MaCHOCTH U
CIPaBENINBOCTH, CUCTEMAa MHOTOYpOBHEBOT0 ydacTus B EC.

B 3akmroueHnn ONMUCHIBAIOTCS MEPCTIEKTUBBI KOHCTUTYIHOHHOTO pa3Butus EC.

Kuura nuMeer 3HaueHNE HE TOJIBKO B TOM, YTO CTYAEHTBLLC €6 MOMOIIBIO MOTYT IOJIyYUTh
HeoOxoanMble TpodeccHoHaNbHbIC 3HAHWS U HaBBIKA B oOnactu mpaBa EBpomelickoro
COI03a, HO U TIOTOMY YTO COJNIKAeT TepMHUHOJIOTHIO, mpHHsATol B EC u ynorpebnsiemoii B
pycckom si3pike. Haxonen, mpoGnemartuka KoficTnTynumon#oro npasa EC cranoBuTCA
SIBHOM ¥ BUIUMOMW B PETHOHE U B PYCCKOSA3BIMHOM NTPOCTPAHCTBE, YEO ITO3BOJIUT MO-HOBOMY
B3IJISIHYTh U Ha IPOOJIeMbl KOHCTUTYLIMOHHOIO, [IPABa LIEJIOM.

Mpbl Hazeemcs, 4TO H3AaHUE MOCIEKUT oOnerdeHuto’ pacmnpocrtpanuto 3uanus o EC B
uenoM u o Koncturynnonsnom npase EC,B yacTHocTH B cTpaHax BoctouHoro naptaepcTBa
u Poccum, mocmyxuT B KaueCTBE KOMMYHUKAl[MOHHOH muaropMmbl, B LEIIX
(dopMupoBaHMs OOILEro MOAXoda K IPUHLMIIAM TEPeBOJA CHEUMATbHOM TEPMUHOJIOIHH,
KoTOopas ucnoibizyeres B KoHerutynnonHoMm mpaBe E€. Ilomaraem Taxke, 4TO M3IaHUC
MIO3BOJIMT 00eCTIeudTh Ooiee KOMIETEHTOC YHACTHE CTYICHTOB U3 YHUBEPCUTETOB U3 CTPaH
Boctounoro mnaprHepetBa M Poccum B Tpolieccax HaydHOTo oOCyXAeHHs mpobieM
KoncturyimonHoro npasaECS a Tawwke NMpUHATHA U PACIPOCTPAHEHUS TaKOTO 3HAHUS
LIMPOKOH MYONWMKE BB OSTHX CTpaHaX, CHOCOOCTBYeT  OUAJIOTY MEXOY YUYCHBIMH,
MpakTUKaM#, TOJWTHKAMU, TOCYITApPCTBCHHBIMH UYWHOBHHKAMH, TPEICTABUTEISIMH
IPaXIAaHCKOIO OOIIeCTBA, '@ TaKXKe) MEXIy CTYACHTAaMH M YYCHBIMM, YUUTEISIMH U
aKa/ZleMUKaMU, \akaJeMuel 1 IHUpOKOW IyOnukoil B obmacti KoHCTUTYHMOHHOro mpasa
EC u npobnematukn oobenuHeHns: EBpornsl.

Onez bpeckuii



11

YACTB I

CYNPAHALIMOHAJBHBIN KOHCTUTYLMOHAJIN3M
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A.
Uctopust unterpauuu EC

CrnoBo «EBpoma» ymnoTpebisiercs | ABE € WHOJIOBUHOM 'THICSYM JIET — B OTHOIICHUH
MPOCTPAHCTBA, KOTOPOE TIOYTH HHUKOLJa HE WObUI0 OOBEAMHEHO MONUTHYECKH, HO
JEMOHCTPHPOBAJIO BEE 3TO hWBpeMs YAHBUTEIBLHYIO "€lIOCOOHOCTE M IPHBEP)KEHHOCTH
OTIpe/eNICHHBIM [ICHHOCTSIM U NpUHIMIIaM: EBPOla — He CTONBKO reorpad)uueckoe, CKOIbKO
KyJABTYpHOE MOHATHE. €TaHOBIEHHE EBPOMEHCKOro IpaBa MPEACTaBIsIET COOOH spKuit
o0pasely TOro, YTO IOHUMAETCAMEO OSTHM ) CIIOBOM, M KaK MOXET IIPOUCXOAUTH
pacnpocTpaHeHue Hjaeii 1 CO3laBaThCA. OOILee HMPOCTPAHCTBO Aaxe 0e3 MOJIUTHYECKOro
00BeIMHEH Y.

Bce 3T0 BpeMs OCYIIECTBISNIMCH IMOIBITKA M TOJUTUYECKOW WHTErpanuu. Yacto oHH
HOCHWJIN paMaTHYECKUH, HACHIBCTBEHHBIN XapakTep, U TAKHE MPOLECCHl OMPAYarOT UACHO
MOJUTHYECKOTO 00BbenuHeHus. OnHako, eBpOINeHIbl He OTKAa3bIBANKMCH HHUKOTJA OT WU
MOJTHOTO 00bEeANHEHMS, )\ KOTOpoe OXBaThIBaIO Obl Bce cepbl myOnuuHON >ku3HU. [IBe
MHpOBbIe BOMHBI XX BeKa, paclBET HAIlMOHAJIM3Ma, CTAHOBJIECHNE INIOOATBHBIX CTPYKTYP
MoTpe0OBaIM OT HUX IPAaHAINO3HBIX YCHIIMH B 00JIaCTH HAXOXKICHUS TIPUEMIIEMbIX MOJIENeH
uHTerpauyuu. B sTom ruiane EBpona Haxonunack U HaXOIUTCS TAKKe B pyciie IOOAIbHBIX
TEH/ICHIIWH, B YaCTHOCTH, B 0OJAaCTH pa3BUTHA MEXKIYHApOJHOTO IpaBa, IMpaBa MpaB
YeJI0BEKa, JPYTHX MHTETPAlMOHHBIX MPOLECCOB, MPOUCXOAAIIMX HA PAa3HBIX YPOBHAX H
OCHOBAHMSIX.

[Monutuueckass uuterpauus EBponbl B XX Beke Hayanach ¢ TpeX MEXAYHAPOIHBIX
OpraHu3aluii:

1. Opraam3anuu €BpONEHCKOT0 YKOHOMUYECKOTO coTpyaHudectBa (1948), koropas Obuia
co3iaHa nocje Bropoil MupoBol BONHBI LIECTHAAATHIO €BPONEHCKUMH TOCYIapCTBAMU
JUTSL OKa3aHUsT MEXKIyHapOmaHOW momorty, npemiaraemon CoenunenabiMu LlTaramm st
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€BPONEHCKON PEKOHCTPYKIIUH.

2. 3amamHoeBpomeiickoro corosa (1948, 1954), KoTopsIli OCHOBAJ aJIbsHC 0€30IIaCHOCTH
JUTSL TIPEIOTBPAIllEHUs TIOBTOPSHUS BOMHBI B EBporie.

3. Cosera Eppomnbr (1949), xoTopslii ObLT OCHOBaH, MPEXJE BCErO, JUIS 3alllUThl MPAaB
YelloBeKa ¥ OCHOBHEIX cB0OO B EBporre.

Ho Hu ogHa U3 3TUX opraHu3aliuii HEMOOCPEICTBEHHO HE CBSI3aHA C JIMHUEH eBpoIercKon
MIOJINTUYECKON U SKOHOMUYECKOU uHTerpauuu. Hauano EBponeickoro corwsa HaxoauTcs B
Ipyroil obmactTh — B y3KOM SKOHOMHYECKOM CEKTOpe, a MMeHHO — EBpomeiikom
oobemquaernn yrist u cramu  (ECSC), cozmamHoro B 1951 B Ilapmxke mrectsio
eBponeiickuMu rocynapcrsamu: @pannuei, lepmanueit, HWranuei, Hunepmangamuy,
bensruert m JliokcemOyprom. CooOmiecTBo OBLTO CO3MaHO IS WHTETPAMNA OIHOTO
MIPOMBIIIUIEHHOTO CEKTOpa, IMEBIIIETO CTPAaTeTHIecKoe 3HAYEH E TSI BOGHHOTO KOMITJIEKCa
9THX cTpaH. CTpaHbl COMIACHIINCh, YTO OYIyT COTPYIHMYATH B 00JIaCTH MPOM3BOACTBA YIS
M CTaJdM TakuM 00pa3oM, YTO 3TO MpuBeneT K mX mHTerpannu. Pazputme Ilapmxckoro
JIOTOBOP BBUIMJIOCH B 3aKioueHne Pumckuxy, 10oroBopoB 1957 roma, a MMEHHO: O
EBpomneiickom CoobmectBe AromMHON 3Heprur, u o EBpomelickoM OKOHOMHYECKOM
CoobmecTse.

Tpu CooOmiecTBa ObUTM YaCTHYHO OOBEAMHEHBI B, 1967, KOrna Mpou30llia HHTETPALUs UX
WHCTUTYTOB, HO TEM HE MCHEE, COXPAaHWIU HCBOK) aBTOHOMHUIO. OCHOBHBIM
npeobOpasyromumM CooOlecTBa MponeceoM cran Maactpuxrckuii qorosop 1992 rona,
KoTOpBIi nHTErpupoBan Tpu CooObieeTBa B pamkax EBpomeiickoro coro3a. Ho 3arem eme
10 mer JMoroBop o EBpomeickoM ) coro3e. HAXOIWIOCh, B XOIe IIOCTOSIHHOT'O
KOHCTHUTYLIMOHHOTO CTpOMTENbCTBa. B Hayana XXI Béka Oblfia OoCyIECTBIICHA €I OfHA
nomneiTka copmupoBate Coro3 Ha HOBBIX Hadanax, u B 2001 rogy nHauyanace pabora Haf
KOHCTUTYIIMOHHBIM JIOFOBOpOM. | Dra paboTa 3aBepinmwiack Heygadeit B 2004 romy mocie
toro, kak Dpanuus w._ JHaHWs [POrosocOBaIM IPOTB E€BPOINEUCKONM KOHCTUTYLIHH.
Ilonano6uiIOCE eme epy ToAa sl CraceHus 3aaymMaHHoi pedopmel, korga B 2007 roma
JIuccdBOHCKMi TOroBOpPh3aMeHMIl, MaacTpUXCKUid JIOTOBOP, M TOJOKHJ HAyaJio HOBOTO
EBponenkoro corosa.

OTO OYeHb CXEMATUYHOE ONMHCAHWE TPAEKTOPUHU Pa3BUTHsI KOHCTUTynHoHanu3Ma B EC, B
paMKax 3TOH CXeMBI 'HaXOAATCs BaKHBIE ITPOLIECCHI, CBA3aHHBIE ¢ B)KHBIMHU HAXOAKaMHU U
WHHOBAIIUSAMU B 00NACTHIPABA U TIOJTUTHKH.

EBpOHEﬁCKOQ Oﬁ'beI[HHe}lHe YIId U CTaJIu

WNHnunpaTtuBa MHTETPUPOBATh YIOJIBHBIA M CTaJbHOM CEKTOP NPHUHAIEKUT DpaHIUHA U
CLIA. ®panmy3ckuii MUHHCTp HHOCTpaHHBIX ned PoGepr Illyman oGHaponoBai miaH
noctpouth EBponeiickoe coobmectBo it Yt m Craimm 9 mas 1950. Espoma
(dopMupoBanmach ¢ T€X TMOp HE MO KAaKOMY-TO €QUHOMY IIIaHy, He (opMupoBaitach
€IMHOBPEMEHHO. JTO ObUT MMEHHO MpOLECC, - MOCTENEHHOTO pOCTa, YIIyONneHWus H
pacipeHus MoBeCTKH JiHs. TomdkoM Juisi co3nanust ennHol EBpornbl Obuta mpocTas uaest
YCTpaHUTh CTapyro Bpaxay mexay ®panuueit u I'epmanueit. U npeanpuHAThIE C MTOAAYN
[[lamana neicTBUS Kacaquch B NEPBYIO OuepeAb JIBYX 3THX cTpaH. Tak, ¢paniry3ckoe
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MPaBUTENBCTBO MPEIUIOKUIO 00pa3oBaTh OOIIYI0 KOMHCCHIO, KOTOpas Obl obOecrieumia
npuMeHeHne K Opanmum n [epManny oOmuUX MpaBui, Tak, 9ToObl PpaHKO-HEMEIKOE
MPOM3BOACTBO YIVIsl U CTaM OBLIO MOMELICHO Mo 00mmM pyBoscTBoM KoMuccuu B Takoro
poma opraHu3anuy, KoTopasi Obla Obl OTKPBITA IJIsl YUACTHS APYTUX €BPONEHCKUX CTpaH.
OObenHEHUE YTOJIBHOTO W CTAFHOTO CEKTOpa 00pa3oBajo oOIIue OCHOBAaHUS IS
SKOHOMHYECKOTO PAa3BHUTHS, U CTAJO TEPBHIM LIArOM B HarpeBieHuu (eaepauuu EBpomsbl.

‘[lnan Illymana’ nexan B ocHoBanu Ilapwkckoro porosopa (1951), yupemusiiero
co3nanue EBpomneiickoro oobenuHeHus yrist u cranu. lllects eBpomelickux rocyaapcTs
co3ga CooOITeCTBO CPOKOM Ha TIATHIACSCAT JIET. YHHKAIBHBIM OBLTO TO, 4TO Ilaprmkckuit
JIOTOBOP HE OBUI JJOTOBOPOM O MHPE, HAIIPOTHB, OH MPEACTABIISLT COOOM MParMaTuiecKue
JIOTOBOPEHHOCTH 00 YIIpaBIEHWH OTAEIHHBIMH OTPACISIMH IPOW3BOICTBA, TaK, YTOOBI
00pa300BaTh B3aUMHBIE 3aBHCHMOCTH MEXIy OTAEIHHBIMU)EBPOIEHCKIMU CTPaHAMH H
OTKpBIBAJl IIIMPOKHE TEPCIEKTHBB 3KOHOMHYECKORO IMapTHEPCTBA CO CHUKCHHBIMHU
MOJTUTHYECKAMH pUCKaMHU. Takoro poma uies OTXOAWIA O, TpaauIHOHHOW aysi EBporisl
HaI[MOHAJIHHOW OCHOBBI PKOHOMHUKUA U MyONugHON chepbl. O0beAMHEHUE YIS U CTAJIO
CTaJI0 YAaYHBIM OMBITOM, B CHITy TOTO, YTO OH OBLT MaKCHMaIbHO JICTIOIUTH3UPOBaH. B TO
JKe BpeMsl TIPOEKT HaTHAIIMOHAIBHOTO EBPOIEicKOro 000pOHHOTO COOOIIIECTBA TTOTEPIIET
Heyauy.

Crpykrypa EOYC omnnuanace C\€aMOFO Hayajia OT OOBIYHBIX MEKIIPABUTEILCTBECHHBIX
opranmzanuii. B Coobiectse ObUIHA 00pa30BaHbl CaMOCTOSTENIbHBIC OpraHbl - Komuccus,
[Tapnament, Coser u Cynom. Kommuecus oTBedasa 3a peajid3anuio 1ejei coobiiecTsa.
Komuccusi Oblia HajielieHa TpaBOM NPUHATH PEIIeHM, PEKOMEHIAlMd W MHCHUH.
Komuccust cocrosfla W3 [eBATH), YIaCTHUKOB, HAa3HAYCHHBIX HA CPOK B  IIECTH JIET.
Kputepuem ux HasHadeHus Oblia ux oOmas komnereHuus. Yinensl Komuccuu I0MKBI
ObLIN OBITh _HE3aBHCHMBIMK Bl HCIIONMHEHUH CBOMX OOS3aHHOCTEH, OHHM HE JOJKHBI OBII
MIPEICTABISAT WHIEEPEMbl OTACITHHBIX  TOCYIAPTCTB WM BBITIOMHATh WX HHCTPYKIIUH.
Kaxnoe Ttocymapcteo-uiicH CooOiecTBa - 00s3aJI0Ch  yBaXkaTh HaJIHAI[MOHATBHBIN
xapakrep CoobIiecTsa, 1 He, CTPEMHTLCS BIUATH Ha 4ieHOB KomuccHs B UCTIONHEHUHN UX
3aj1ad.

[TapnaMeHT cocCTOSIN, U3 [IQNIEraToB, KOTOpbIE OBUIM Ha3HAYE€HBl COOTBETCTBYIOIIMMH
[NapnamMeHnTaMu 13 YWEIa, KX WICHOB. DTO OBUT MEPBOHAYAILHO KOHCYJIBTATUBHBINA OpraH,
OH HE OCYLIECTBIISII . 3aKOHOAATeldbHblE (YHKIMH, TOHOOHBIE  HAMOHAJILHBIM
napiaMeHTaM. COBET COCTOSUI M3 NpPEACTABUTENCH HALMOHANBHBIX IPABUTENLCTB, OH
OCYIIIECTBIISUI COIVIacoBaHME JAeicTBUil KoMuccun ¢ nmpamBTenbCTBAMU, KOTOPHIE OTBEYAIIH
3a O0IIMe MPUHIMIIBI KOHOMUYECKOW MOMUTHKM MX cTpaH. Cyn coCTOsUl M3 CeMHu
He3aBHCHUMBIX cyaei. Cya rapaHTHpOBaJl, YTO peasiv3anus U uHTepneperanus Jlorosopa o
COO6IIICCTB€ 6yJIYT AYTCHTUYHBIMHA U MTO3BOJIAT JOCTUTAaTh ACKAJIAPUPOBAHHBIC B HEM LEJIN
1 coOMIOICHUE TIPaBa.

Cpazy ke BO3HHK BOIPOC O TOM, KakoBa IOpuanYecKas npupona aktoB CooluiecTsa, Kak
OHHM COOTHOCSTCSI C aKTaMH TOCyHapcTB KoTophle oOpazoBaym CoobmiecTBo. OdUeBHIIHO,
YTO IICPCIICKTHUBA pPa3BUTUA COO6HICCTBa JICKajla B IPU3HAHUWKW BEPXOBCHCTBA IIpaBa
CoobmectBa. Kpome toro, npaBo CooOuiectBa He TpeOOBaIO MPU3HAHMSA CO CTOPOHBI
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JIIO0Or0 HAIMOHAILHOTO TOCYIapCTB, a TOCYNapCcTBa-wWieHbl OBUTM JIUIIEHBI CBOETO
‘HOpPMAaTHBHOTO BETO’ W CyBEpEeHHUTETa Ha TpaHWNax ux fopucauknuu. CoolmiecTBy
MepeaBaINCh CYyBEpPEeHHBIC npaBa. OrpaHUYCHUE TOJHOMOYUN CYBEPEHHBIX TOCYIMPCTB
MTPOUCXOVIIO C TIOMOIIBIO MPaBa, MPaBO XK€ MO3BOJISIIO HE CBOIUThH HOBBIN MOPSAOK JIUIIIb
K KOCBEHHOMY Y(PQEKTy MEXIPaBUTEIbCTBEHHBIX B3anMoeicTBuil. Co0oOmEeCTBO OBLIO
WHCTUTYIIMOHAIM3UPOBAHO,  00Namano  COOCTBEHHOW  HOPMATUBHOW  CHUCTEMOM.
CoobmiecTBo 001812110 CIOCOOHOCTHIO MPEOA0NIEBATh Y3KHIT MHTEPEC TOCYNapCTB-UICHOB,
KOTOpBIC HE 00JIa1aTi MPAaBOM BETO B OTHOIICHHUH €r0 PEIICHUH.

EBponeiickast nonmutnyeckoe coodmectso u EBpomneiickoe 3xoHOMHIYecKoe
€000111eCTBO

Mopens EOYC Obuta mpunokeHa K JByM HWHBIM oOmactsim. lllects rocymapcrs,
yupenusmux EOYC, npennpuHsiiu nonsITKy co3ganust CoolriecTBa, HAIPaBIEHHOTO HA
obmryro o6opony. Taxxke kak B ocHoBanuu EQY.C nexain twian lllymana, B 0OCHOBaHUHU
EBpomneiickoro 000poHHOTO c000IIecTBa AHAXOMMICS IUIaH  (PPAHIy3CKOTO MpeMbep-
munuctpa Pene IlneBana, mpeamonaraBMK, co3naHue oOLIeH €BPOINECHCKOW apMUU C
CaMOCTOSITETIbHBIM €€ TIONUTUYECKUM pPYKOBOICTBOM B JIMIIE MUHHCTpa OOOpOHBI,
Ha3Ha4aeMbIM IIPABUTEIILCTBAMHU FOCYAAPCTB-YYACTHUKOB BKYyIE€ C OOLIMM HapiIaMEHTOM.
[Inan mnpemycmarpuBai MNOANKMCAHHE NOTICIBLHOIO «— . BTOPOrO JOTOBOpa O CO3IaHUU
Espomnetickoro o6oponnoro (European Defence Community (EDC). 3tor BTOpO#
[Mapwwxckuit moroBop 1952 roma 3aximoyancs B EOM, YTOOBL oOecrieunTh 0E30I1acHOCTD
rOCYIapCTB-YJICHOB, MPOTUBOACHCTBOBATE)BO3MOKHOKarpecCH TIPOTUB HUX, OOBEIHMHUTD
CHJIBl O0OpOHBI OTAENBbHBIX TFOCynapcTB-uieHOB. EBpomeiickas apmusi gomkHa Oblia
HaXOJUTHCS TOJl HadaJloM HaJHAMOHAJIBHOIO, yupekaeHusd. JloroBop mpeaycmarpuBaio
CO3/IJIaHUE _IapIaMeHTd, H30HpaeMoro Ha JEMOKpAaTHYECKOH OCHOBE, O00J1alaromero
MOJTHOMQUUS TI0 ONPEe/ICHUI0. MHCTUTYLHMOHAIIBHON CTPYKTYphl COOOIIECTBa, C MPaBOM
HOPMOTBOPYECTBA.

OnHako BO3HHMK BOIPOC O TOM, KaKashIIOIUTHUYECKasl BIACTh HAXOAUTCS HaJ €BPOIIECHCKOM
apmueii. CoBer EBponeilckoro oOBEAMHEHMS YINS PELI CO31aTh CIElHUaIbHbIA
[NapmameHT, KOTOpBI JOKEH ObLI NpeABapuTh  paboty Oymymiero I[lapmamenta
eBpornetickoii O6oporHoi O6IMHEL. Takoro poaa mapaaMeHT 0003HaYMI HEOOXOOUMOCTD
co3fanusi EBponeiickoro,noauTnieckoro coodmecra. B ero pamkax eBporieiickas apMust
MoJy4aja HEOOXOMUMYIO JJsl Hee MOJIMTHYEeCKyto iatdpmy. Bbul moaroToBieH mpoexkt
norosopa o EBponeiickom nonutndeckom Coo01ecTBe, OCHOBaHHOT'O Ha COI03€ HAPOAOB U
rocynapctB, W npemnoiarasiiem ciusaue EOYC u  Emponeiickoro 000pOHHOIO
cooOIliecTBa B €IMHYI0 MHCTUTYLHOHAIBbHYIO CTPYKTYypy. CooO0IIecTBO mpenanosiaraio
CO3/IaHUE TapaMeHTa, COCTOSIIEro W3 JBYX namar — majarel Hanmit u  Cenarta. OT0T
HBYXHaHaTHBIﬁ nmapjIaMeHT OOJDKCH OBIII CTaTh OCHOBHBLIM 3aKOHOJAATCJIIbHBIM OpPTraHOM
EBpomneiickoro monutuueckoro coobmectsaa. Opnako B 1954 romy dpaniy3ckuit
[NapmamenT orkiioHwMN patudukanuo sroporo [laprxckoro qorosopa.

Takoro poma pernieHre UMENO IajJeko HAYIIHe MOoCiencTBUA. EBpomna cTana oCyIecTBIsATh
MporpaMMy  3KOHOMHYECKOM HMHTErpallid, OTJIOKHUB BOIPOCBI 00 HWHTErpaiuu
nonutuyeckoil. HamuoHanapHbBIE TOCyIapcTBa HE MOINIM BMECTUTh UACIO MOJIUTUYECAOTO
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COI03a, 3aTO TMOJICPKUBAIH UJCK OOhEAUHEHUS SKOHOMHK. DpaHIus MPeAioKIIa BCIeT
3a YrOJNBHOW U CTALHOW MPOMBINUICHHOCTBIO HHTETPUPOBATh U SIIEPHYIO OTpacib. ITO
(paHily3ckoe NPEATIOKCHUE IO JaNbHEHINEH CEKTOPHOW WHTErpal CIOCOOCTBOBAIIO
CO3JIaHUI0 OOINEro PBhIHKA JJIS BCEX CEKTOPOB 3KOHOMHKH. B KOHIlE KOMIIPOMHUCCHOE
peiieHre OBUIO BBIOPAHO, KOTOPBIM MPEJIONKUI CO3JaHUE JBYX JOMOJTHUTEIHHBIX
CoobmectB: Epomeiickoro CooOmiectBa ArtomHON »sHeprun u  EBpomelickoro
sKOHOMHYEeCKOoTo coobmecTBa. Kaxgoe CooOmiecTBo OBLIO OCHOBAaHO Ha OTIEIBHOM
JIOTOBOpE, MOANUCAaHHBIX B PuMe B 1957. UMeHHO TyTeM yCTaHOBJICHHS OOLIETO PHIHKA,
EBporefickoe 3KOHOMHYECKOE COOOIIECTBO JOKHO OBUIO TOJIOKUTH Havajo eie Oolee
OJIM3KOMY COFO3Y MEXTY €BPOTICHCKHMH HAITUSIMH.

Wnes EBpormelickoro 3KOHOMHYECKOTO coo0mecTBa Oputa cHadana oOcyxkmeHa B 1955 B
uTanbstHcKoM ropone Meccure. Kondepenmus 8 Meccnngmopyunna [lomy-I'eapu Crnaaky
MOATOTOBUTH JIOKJIJA O MpeuMmyliecTBax odmero peiaka. Ha ocnoBe Otyera Criaaka, ObL1
3aKnroueH Pumckuit  morosop 1957 roma, ocHOBEBaOMIMMNEBpONIEIiCKOE SIKOHOMUYECKOE
coo0IIecTBO, C OOLIMM PBHIHKOM, OXBATHIBAIOMIMM W IPOMBIIUIEHHOCTb, M CEIBCKOE
X03s1icTBO.  SlApom eBpomeickoro o0IeropblHka ObLIO CO3NAHUE TaMOKEHHOI'O COI03a,
YCTPaHAIOUIMM TaMOXXCHHBIC MOLUTMHBI ‘U YHUQUIMPYIOIIUHA BHEWIHUH TaMOXEHHBIN
tapud. OTO HEe OBUIO a0CONOTHBIM HOBHIEEGTBOM, HOCKOJBbKY TAMOXKEHHBIC COO3BI
CO3JaBaJINCh U B JIECATHAALATOMspU B INEPBOIl MONOBMHE ABanuaroro Beka. Ho wumes,
3anokeHHass B ocHoBaHue E3C  6bula COBEpHIEHHBIM HOBIIECTBOM, IOCKOJIBKY
mpearnoaraina He TOJBKO Mephl B OTHOMIEHHM Tapu(a,hHO W Mephl MO 00eCleueHHIO
cBOOOA A7 ML, yCIyr W KamuTaja. lakxe noroBep o EJC mpenmnonaran obuiie Mepsl B
oOecrieueHUe Pa3BUTHS HHQPACTPYKTYpBl '@ TaKKe 00eerneueHUE KOHKYPEHIIMN Ha PBIHKE.
Iloromy Pumckuifl gorosoop B\ Oonbmeiyaepe, udem dorosop o EOYC mnocmyxuin
KOHCTUTYLIMOHHOW OCHOBOM €BPOINENCKON WHTErpaluy, BKJIKOUUB B CUCTCEMY OTHOLIEHUM
B EDC wacthpix maur ‘@ hkopmopamuu. JloroBop o EDC comepxan B cebe  jaBa
HaJHAUMOHANBHBIE hUHCTpYMEHTa B crarbe. '189 EOC: Coo0011ecTBO  MOIJIO
HETIOCPEACTBEHHO pearupoBaTh »HA MPHUTA3AHUS W MHTEPEChl YACTHBIX JIUI[ 4Yepe3
3aKOHOJATENbHBIE «PErYTUPYIOLINE HOIOKECHUS UIH «UCIOIHUTEIbHBIE PELICHUs». JTH
necTBUsL OBUIM pa3paOoTaHbl, YTOOBI OBITH HEMOCPEACTBEHHO IPUMEHUMBIMU B
HanlMOHAJIBbHBIX ITPABOBLIX CHUCTEMAX, MUHYA MEXaHHN3MBI SaKOHOJIaTeHBHOﬁ
HUMIUIEMEHTAIHH.

Cyn CoobiecTBa BCKOpPE HOIIIEN ellle Jablile, TTOCKOIbKY B Psijie pelIeHnH TpU3HAJ, 4TO
Coo011ecTBO mpencTaBisieT co00l HOBBIH MPABOMOPSAIOK, B CHITy Yero MpaBa YacCTHBIX
JIUI] BO3BHUKAIOT HE TOJIBKO TaM, I'/I€ UX ABHO IMPEAOCTABIACT I[OFOBOp, HO TAaKXX€ U TaM, I'71€
BO3HUKAIOT 0053aTeNbCTBA, KOTOphIe JloroBOp Hamaraet siBHO ONpeAelIeHHBIM CIIOCOOOM
Ha YaCTHBIX JIMII, 4 TAKXKC Ha TroCyaapCTBa-4ICHBI. Taxoit IIPUHLOUIT HAa3bIBACTCA NPAMBIM
nericteueM mpaBa EDC, KOTOpEIH HE MO3BONISIET paccMarpuBaTh mpaBo CoolmiecTBa Kak
OOBIYHBIM ANIEMEHT MeXayHaponHoro npasa. IIpaBo CoolOmiecTBa M3HAYaIbHO SIBISETCS
COCTaBHOM YacTbIO HAIMMOHAJIBHBIX IPAaBOBBIX CHCTEM I'OCYAApCTB-4YJICHOB, YTO O3HAYACT,
YTO OHO NPUMEHHUMO B CyJaX IOCYJapCTB-WIEHOB, U K HEMY MOTYT oOpamiarbcs JIoOble
PE3UACHTHI TOCYAAPCTB-YICHOB JJISA 3alllMThl WU MPOABUKCHUA CBOUX HHETEPECOB. Boiee
TOro, B ciydae KoHnuKTa Mexay mnpaBom EDC u mpaBoMm rocymapcrBa-diieHa,
neiictBoBaTh JOKHO MpaBo EDC, uTo sBiIseTCA BBIpaXKEHHEM IPUHIIMIIA BEPXOBEHCTBA
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npaBa CoobmiectBa. Takast Mepa sIBJISIETCS] COBEPLICHHO HEOOXOAMMOM s YOpMHUPOBAHUS
001I1ero MpPOCTpPaHCTBA YETHIPEX CBOOOI.

Taxum o6pazom npaBo EDC crano cocTaBHO 4acThiO KOHCTUTYLIMOHHOTO MPaBa JII000ro
U3 TOCYAapCTB-UICHOB, OTPEEIIsisl €r0 CYIIECTBO. Briaaonytocst poib B yTBEpKICHUUN
Takoro nonoxenuns ceirpan Cyn CooOmiecTs.

Pumckwnii morosop yupenun cnenuaibueie opransl E3C, moBTopstonye Te, KOTopble ObUTH
co3manel  [lapmkckum  JloroBopM, T.e. CTPYKTYpbl OOIIEEBPOIEHCKHX  OpPraHOB
PEIUTMIMPOBANach, HO C HEKOTOPHIM HM3MEHEHHEM 3HAuCHHMH OTIAENBHBIX OpraHoB. Tak,
rapanTtoM noctmwkenus neneir CooOmectBa Obin HazHaueH Coset, He Komuccusa. Coset
COCTOSUT U3 TIPEACTAaBUTENEH TOCYAaPCTB-WICHOB, U B 3TOM PHMCKHiT 1oroBOp OBLT ONHM30K
MEXIyHapOJHO-IPaBOBBIM JIOrOBOpaM, COXpaHSIONMM M OOEperaroluM CyBEepeHHbIE
MpaBa 3aKIIOYMBIINX €ro rocygapcts. Ho yHuUKaIpHOCTE W oTiiHYue PuUMCKoro moroBopa
OT MEXAYHAPOIHBIX COTJIAIICHUH 00ECIIeUnyIO €ro PEryJIHpPOBaHNEe CTaTyCa UHBIX OpraHOB
— Komuccun, kotopas obnanana BOZMOKHOCTBIO HHUMMIITHBEI OTHOCHUTEILHO MHTEPECOB
CoobmectBa, [lapmamenTa, obnmamaromero coOCBTEHHBIME TmonHOMOunsMu, U Cyna,
KOTOpBIN obecneunBan ayreHTH4HOCTh HpaBa BOC. Kpome zoro, cam dopmar paboTsl
CoBeTa ommMyan ero oT paboThl OpPraHOB BAMEXTyHApOMHBIX JOroBOpax, MOCKOIBKY OH
JOITyCKaJl TPHUHATHE PEIIeHUH OONBITMHCTBOM TOJOCOB, NMPH KOTOPOM MEHBIITHHCTBO
JOJDKHO OBUIO TMOAYMHATHCS OOMIMM pelieHMsIM. Takoro, pona YCTAaHOBKH 00eCTeUITH
JUTATENBHBIN TIEPUO] aJanTalliigHAITMOHATHHBIX MOAUTUYSCKAX U TPABOBHIX CHCTEM,
4acTo C TPYAOM NPHHUMABIINX HOBOEMHONOKeHHE Jein. OTHUM U3 CaMbIX 3HAMEHUTHIX
KOH(JIUKTOB CTaJl TOT, KOTOpbIi OplvHuIuHpoBan [[apuem ne [omiem. B mapre 1965
Komucenss mpencraBmma  CoBeTy ‘HpevioXeHHe 1o - (uHaHCHpoBaHMIO bromkera
CoobmectBa. CoBeT OypHO 06cyxan HpetokeHnss KoMiuCcCHI B HIOHE ATOTO KE TOAA; B
XoJie 3TUX JebaToB (paHIry3cKui MUHHCTP HMHOCTPAHHBIX Jie] 00BSBUII, UYTO 00CYKIACHUS
norepriend Heynady. 'KoMuccHsi BHecia, HOBOE TpeAsioKeHHe, HO (paHIly3CcKoe
MPaBUTEILCTBO. O00MKOTHPOBaA0 COBer. DTOT QOWKOT CTajl M3BECTHBIM KaK MOJUTHKA
«cBoOOAHOTO Kpechay, Opanuun. OpaHuuspHe 3aHNMana cBoe kpecio B CoBere, 1MoKa He
ObUT OBl HalJCH «KOMIIPOMMCE»)), KOTOPKIM ¢OatancupoBai Obl JUIsl HEe HEU30EIKHOE
IBIOKeHne Coo0IecTBa K FOIOCOBAHMIO OONBIIMHCTBOM TOJOCOB. [l pemeHust 3Toro
KOHCTUTYITHOHHOTO Kpu3nca CooOIIecTBO OpraHM30BajO JBE BHEOUYEPEIHBIX CECCUHU B
JIroxcemOypre. “Komnpomrice) Mexly HaJaHAMOHAIBHBIME HHTepecamu CooOriecTBa M
HAI[MOHAJLHBIMU  MHTEPECAMH €ro TroCyJapCTB-WICHOB CTal  M3BECTHBIM  Kak
JIrokceMOyprckuii KOMIpOMHUCC, KOTOpBIE MPEIoiarai, 4To B Cllydae pPelIeHUH, KOTOpble
MOTYT OBITh HMPUHATHI OOIBIIIMHCTBOM TOJIOCOB TIO TpeIokeHut0 KoMuccuu, m KoTopbie
3aTparvBalOT OYEHb BaKHBIE WHTEPECHI OJHOTO WM HECKOIBKHX TOCYIapCTB-UJICHOB,
uyneHpl CoBera OyayT TBITaThCS, B TEUCHHE Pa3syMHOTO CpPOKa, JOCTHTHYTh PEIICHHI,
KOTOpbIEe MOTYT OBITh TMPUHATHI BceMu uWwieHamu CoBeTa NMPU YBOKEHUM WX B3aUMHBIX
nHTepecoB cormtacHo Cratbe 2 [loroBopa. ®paHIMs HacTauBala, 4TO TaM, IJI€ BaXKHbIE
WHTEPECHl TOCYIapCTB-WICHOB OKAa3bIBAIOTCS IOJ[ Yrpo30oH, oOcyxmeHus OyayT
MPOIOJIKATHCS, TMOKAa KOMIIPOMHCC He OyIeT JOCTHUTHYT, HO HpPU 3TOM IUCKYCCHU He
JOJDKHBI  TIPEpPhIBATLCS HOPMalibHYH paboty u mpouenypsl CoobmiectBa. T.e.
JlrokceMOyprckuii KOMIIPOMHCC TaK M HE MPEAOCTaBHI rOCYJapcTBaM-4jeHaM MPaBO BETO
Ha pemeHus CoooOmiecTBa. Bmecte ¢ Tem, OH SIBHICS HEKOTOPHIM OTCTYIUICHHEM OT
MOHWMaHHUsl HaJlHAIIMOHAJBHOTO Xapaktepa mpaBa EDC u obecneuwnn mardopmy st
kputukn npaBa EDC co CTOpOHBI HAalMOHAIBHBIX CYJOB M JOKTPHHBI, O0ECIEUYHB
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OCHOBAHHUS JIJsl YTBEPKICHUS O MEXKIYHAPOJHOM, a HE KOHCTHTYLMOHHOM XapakTepe
npaBa CooO1iecTna.

Coo0miecTBa U3HAYAIBHO OBLIN CJIOKHBIMU CTPYKTYPaMH, U TIPOLIECCH B HUX Pa3BUBAIIUCD
O4YeHb cJOKHO. JlrokceMOyprckuii KOMpPOMHCC HE 3aTparuBajl pPa3BUTHs BHYTPU BCeX
yupexnenuit E9C. U B mocneaytoriee 3a HUM BpeMsI COCTOSUTUCH OY€Hb BaYKHBIE PEIICHUSI.
Tak, Hapsay CO B3HOCAMM TOCYIapCTB-4ICHOB, (hopmupyrommx Ormker CooOliecTs, y
HUX TIOSBIJINCH COOCTBEHHBIE HMCTOYHHKH JOXOHOB. MHCTHTYLIMOHANBHBIE W3MEHEHUS
npomsonin B [lapmamenrte, koTopblii mpeBpaTtwics Hu3 coOpaHusi TpelcTaBUTENei
HAIlMOHANBHBIX ~ MApIaMEHTOB B  HETMOCPEACTBEHHO HM30paHHBIA  HOMUTHYECKUM
coobmectBoM EBpomnsl mapmament. 3Hauenne [lapnamenTa B mpaBOTBOPYECKOM IIpoIiecce
3ama3/iblBajio, OH HE TONYYWJI PeajbHbIX IMOJTHOMOYHMH B CaMOM Ba)KHOM — OIOMKETHOM
mnpouecce BIUIOTh N0 EnuHoro epponeiickoro akra. B 3Toll cuTyauuu BblAarolieecs
3HaueHue i eBponeiickoro mpasa monyuun Cyn CoelliecTB, KOTOpBIA (HaKTHUCCKH
chopmupooBan mpexacraBicHue o mnpaBe Coobmiects, kak 00  OTAEIbHOMU
HaJHAMOHAJIBHON MPABOBOM CUCTEME, SIBISIOLICUCS COCTABHOM YacCThIO HALMOHAIbHBIX
MPaBOBBIX CHCTeM. B ocHOBaHuuM Takoro pona gesrenbHocTH Cyna 6e3 cOMHEHUs JiexKalu
(enepanucTcKue MPeACTBICHUS U ICHHOCTH/TO 1ieHOB. M3BeCTHOI minrocTpanueil 31oro
M3MEHEHUS B TIPEIECHTHON HAJHAIMOHAIBHOCTH OT TOJOKHUTEHBHONW HWHTETPAIlUH 10
oTpuIaTenbHOl nHTerpanuu spisercs Cassis de Dijon,4ieno kacajiocky3anpera Ipoax
IUTsE PpaHITy3cKoTro (BpyKTOBOTO NHKepa B I epmanum, MMIOpTep 3ampocuil MApKETHHTOBOE
paspelieHue, KOTOPOMY OTKa3alu HEMEIKHE BIacTH Ha TOM OCHOBaHHH, YTO, B OTCYTCTBHUE
€BPOIMEHCKOTO COIMAacOBaHMs, JEHCTIBYIOT BHAIMOHAIBHBIC MpaBWIa O 3alliTe IpaB
norpeburenedi. Ho Cyag mnocraHoBWIL, dYTO. Aaxe B OTCYTCTBHE IOJOXHUTEIBHOTO
COIIACOBaHUS MEXAY TOCyAapcTBaMHU-HWIICHAMM, HHWOTHO FOCYJAllCTBO  HE MOXKET
MPUMEHATh CBOE HANWOHAIBLHOE) 3aKOHOMATENBCTBO 00 UMITOPTE, €CIH MpPH STOM OHO
BXOJUT B HPOTUBOPCUHE, C €BPOICHCKIMU \0053aTEeIbHBIMA TPEOOBAHUSMHU ITyOIUIHOTO
WHTEpeca. JTo pelieHre MPU3HAI0 00uM KOHCTUTYIMOHHBIH MPUHIIAIT OOIIET0 PHIHKA.

Me?KHpaBI/ITeJ'IbCTBeHHLIe OTHOINCHHUSA 3a TTpeIec1aMHu E9C

B xonme 1960yromor momomien k koHIy nepexomubiii nepuony EDC. B 1969 cocrosmcs
Cammur B [Faare. Ero 3akmountenpHoe KoMMIOHHMKE MPH3BAjIO CpPeau MPOYETO K
MIPOJIBIDKEHUIO ‘DKOHOMHYECKOTO M BAIIOTHOTO COO3a’, M K MPOTPECcCY OTHOCHUTENBHO
MIOJINTUYECKOTO O0beHuHeHNsT EBpombl. BO3MOXXHOCTH SKOHOMHUYECKOTO M BaFOTHOTO
coro3a ObuIa TIpoaHaIM3APOBaHa B otyere BepHepa. Otyer mpu3Ball, 4TOOBI peann3arius
BaJIIOTHOTO CO03a TapaHTHpoBalla pPocT W crabmimbHOCcTh B CooOmmecTse W yKperwmia
BKJIaJl, KOTOPBI Takod COI3 MOXET CIelaTh JJIi 3KOHOMHYECKOr0 W (DPMHAHCOBOIO
paBHOBECHS B MHPE M ClIIENaTh TAKOW COK03 OMopol crabmibHOCTH. OHAKO pa3HOTIIache
CYIIECTBOBAJIO B TOM, KaK JOCTUTHYTb 3TOW 1enu. J[OJDKeH Ju SKOHOMHUYECKHUM COrO3
MIPEAIISCTBOBATh BAIOTHOMY COIO3Y, WJIM BAJIIOTHBIA COIO3 JIOJKEH IMPEANISCTBOBATH U
YCKOPHUTH 3KOHOMHYECKHU c0103? CIOp 3TOT HE MOT 3aKOHYHUTHCS, HO KOMIIPOMHUCC OBLT
JOCTUTHYT yupexxaeHnemM EBpormnelickoii BamroTHOI cuctemsl B 1979.

Taxxe BO3MOXKHOCTB TOJUTHYECKOTO CO03a UccienoBaiack B Otuere Davignon, KOTOpbIit
TIOJIOKWJI HAdajl0 EBPOINEHCKOTO IMOJUTUYECKOTO CcOTpyaHudecTBa. OTYeT CBsi3ai
MOJIMTUYECKOE OOBEIUHEHUE C COTPYIHHYECTBOM B 00JaCTH BHEIIHEH IMOJUTHKH. DTO
COTPYIHHYECTBO  JIOJDKHO  OBUIO  TapaHTHpPOBAaTh  OOJNbIIee  B3aWMOIIOHUMAaHHE



19

OTHOCUTENFHO TIJIaBHBIX MPOOJEM MEXAYHAPOAHOW TMOMUTHKH, IyTeM oOMeHa
nHbOpManMed U PerysIpHbIX  KOHCYJABTALMH W YCHWJIEHHS MX COJNMAAPHOCTH dYepe3
B3aMMOJICUCTBHE M  COIJIACOBaHME B3INISAAOB, YCWICHHE OTHOIIEHHH M COBMECTHBIX
neictBuil.  Jis AOCTIOKEHWS 3THX ILelied rocyiaapcTBa-wieHbl PEIIWIN  yUPEAHUTh
perynspHble BCTPeYd MUHHUCTPOB HHOCTPAHHBIX Jiesl. BMecTe ¢ TeM, 3TH Mepbl He IPUBEIN
K CO3JaHUI0O HaJHAIMOHAJbHON BHEIIHEW MOJNUTUKH, eBporelickoe [lomutuueckoe
CotpyaHu4ecTBO OBIJIO CTPOTO MEKIPABUTEILCTBEHHBIM MEXaHHU3MOM 3a IpelelaMu
EBpomnelickoro 5KoHOMHYECKOTO COO0IIECTRA.

TpeTbs oCHOBa MEXIPABUTENbCTBEHHBIX OTHOLICHH, KACAIOIIUXCS OOIIEeBPONEHCKUX
Jiesl KOCHYJIOCH OOJIACTH NPaBOCYAMs U BHYTPEHHHUX Jel. B 3ToM KOHTeKcTe rocyaapcraa-
YJICHBI PEIIWIN HACTPOUTh MexaHu3M Extremism and Violence Internationally (TREVI).
[lepBoHauanpHO pa3pabOTaHHBIM KaK TONWTHYECKHA WHCTPYMEHT Uil OOpBOBI C
MEXIYHapOOHBIM TEPPOPU3MOM, €ro o00beM ObUI 4BHOCIEACTBUM paclIMpPeH Ha
KOOPJIMHAIIMIO OPTraHOB TOJMIMU U CyIeOHBIX YCHJHMW 110 O00pbOe C OpraHW30BaHHOMN
MPEeCTYNHOCThI0. B cBere 3TOro pasBuTus HEKOTOPBIC. TOCYAApPCTBA-WICHBI OBLIM BCE
OoJibllle TOTOBBI OTMEHUTH TOTPAaHUYHBIM KOHTPOJIb, M TaKOIo poja MEKIyHapOAHOE
JloroBop Mexay MATHIO rocyrapcTBaMu-wieHamMu Obuto moamnucaso B 1985 B Ulenrene.
[lenrenckoe Jlorosop ObUIO HampaBiIeHO HA.yCTaHOBJIEHHE OOJACTH, Oe3 MOrpaHUYHOTO
KOHTpOJIS C OOIIMMH TMpaBWJIaMH O BH3aX, . MOJWIMCHRN MPaBOBOW MIOMOIIbIO. JTa
«llleHreHckass 30Ha» COCTaBWJIAg, HE3aBUCUMBIM WMEKIPABUTCIILCTBEHHBIH PEXUM  3a
npenenamMu  EBporedckoro 3KOHOMHMMECKOTO cOQOliecTBa, TMOKa OHAa He Obuia
WHTETPUPOBaHA B CTPYKTYpy EBpONEHEKOTO €0103a IeCATHIICTHE CITYCTS.

B »sroT mepuox MEKHNPaBUICIHCTBCHHOE pPAsBUTHE,, ObLIO. pACHIMPEHO pOXKICHUEM
EBpomneiickoro cosera. Cammut) B ['aare 1969 roma mai ummynasc Toro, uro ImaBbl
TOCYIapCTB WM MPaBUTEIBCTBO MOTJIH JaTh Ml pa3BUTHSI EBpOIeiickoro 3KOHOMU4ECKOTO
coobmectBa. Korna CoofliectBO Tepexuio | miodanbHyo perneccuto B 1970-x, [massr
rOCyJapeTB WM  MPaBUTEIBCTBO DPELIMIIMy, PEalIU30BaTh IIOTEHIMANT BCTpPEY M Hadallnd
BCTpedarbes peryisipHo. SaxmogurensHoe Kommronnke [lapukcekoro Cammuta 1974 roga
Y3aKOHHJO )3T CaMMHTHL HOCTAaHOBUB, 4To Ilpm mpusHanum norpedHOCTH B 0OIIEM
MoAXo/e K BHYTPEHHMM HpoOiieMaM, BOBJECUEHHBIM B JIOCTH)KEHHE EBPOIEHCKOro
€IMHCTBA M BHOMIHKX NMPOOJeEM, cTosmux nepen EBponoi, [ maBel mpaBUTENBCTBA CYUTAIOT
BaXHBIM TapaHTUPOBATh MPOTpPEcC M IMOJHYK IOCJIENOBaTEIbHOCTh B ONEpaIMAX
Coo0miecTB 1 B pa00Te, Hall TIOMUTHYCCKHUM COTPYIHUYECTBOM. [TIaBbl MpaBUTENLCTBA
MO3TOMY PEIIMIM BCTPETHTHCS, B CONPOBOXKACHUM MHHHUCTPOB MHOCTPAHHBIX €N, TPU
pasa B rog M Kaxnslid pa3, xorma HeoOxomumo, B Coere CooOmiecTB B KOHTEKCTE
MOJMTUYECKOTO COTpyAHHYecTBa. [ obecniedeHus: MOCIE0BATEIbHOCTH B ONEPAIHIX
Coo0buiecTBa 1 HENPEPHIBHOCTH pabOThl, MUHUCTPEI MHOCTPAHHBIX /€], BCTPEUAIOIIUECS
B CoBere CoobuiectBa, OyayT IeiicTBOBAaTh KAK HHUIMATOPBI U KOOPAUHATOPEL. OHH MOTYT
IIPOBECTU NOJIUTUUCCKHUE BCTPEUYU COTPYAHNUCCTBA OJJHOBPEMCHHO.

VYupexxaenue EBporieiickoro coera Kak IOMYIIOCTOSHHOE MpaBUTENBCTBa EBponeiickoro
SKOHOMHYECKOTO cO00IIecTBa ObUIO BaXKHBIM IIArOM B €r0 Pa3BUTHH. B TO BpeMs Kak
oumansHO co3naH TOT oprad O6bu1 BHe Pumckoro JloroBopa, oH pa3BHICS B MOIIHBIH
TTOJINTUYECKUI IBUTATENb 0OBeAMHEHUS EBPOTIBI.

Enunblii eBponelickuii akT
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HecmoTpss Ha BaKHBIC HAJTHAIMOHAIBHBIE W MEXKIPABUTCILCTBCHHBIE COOBITHUS B
EBporiefickoM 3KOHOMHYECKOM COOOIIECTBE B TeUEHHWE TPHUALATH JIET, MepBas IaBHAs
pedopma JloroBopa Tonmbko mpousonnia Obl B 1986 uepe3 mocpenctBom EmuHoro
eBporneiickoro akra (Single European Act (SEA). AKT momydusn cBO€ UMs OT TOTO, YTO
o0benuHUI ABe pedopmbl B equHOM mokymeHTe. C omHOM ctopoHbl, SEA mpenctaBisit
KOHCTHTYLUMOHHYIO pedopmy EBpormeiickoro skonoMmuueckoro coobmectBa. C apyroit
CTOpPOHBI, OH TpeoOpa3oBan eBponeiickoe Ilomutrueckoe COTPYOAHHYECTBO Kak
MEXIPaBUTEIILCTBEHHBIH ~MEXaHW3M BHE (OpMaNbHON CTpPYKTyphl EBpomeiickoro
SKOHOMHYECKOTO COOOLIECTBA.

Anpo KOHCTUTYIHMOHHOH pedopMbl B EBpOmeiickoM 3KOHOMIUECKOM COOOIIECTBE JIS)KHT B
njee 3aBepUINTh TIOCTPOCHUE BHYTPEHHETO peiHKa K 1992 rony. [Ipoekrt Obu1 pa3paboran B
Bbemnoit kaure 1985 roma «3aBepuienne BHyTpeHHET0 phIHKA’, KOTOPBIA CTal OCHOBHBIM
mpeaMeToM aHanm3a co3nanHo Komuccnu emopa. OcTaBisist 3akOHOOATEIbHBIE HEYIadl
MPOIIIOTO MO3a/IH, 3TO CTPEMIIIOCH OOHOBUTH UJICO IONOXKUTEIILHOM HHTerpauy. HoBbIi
TEPMHH - BHYTPEHHHH PHIHOK - OTPa3Wi JKEIaHHE MOPBATH C MPOIUIBIM U TOHATH ATy
(dyHIaMeHTaNbHYIO 1eNb IepBOHauanbHoro Pumexoro JloroBopa. st JOCTHKEHHUST STOM
uenn SEA He Tonbko 3HAYMTENBHO paciipun komnereHuW CooOmiectBa, HO H
MpeoOpa3oBaio MHCTUTYIIMOHATBHYIO CTPYKTYpYy IO TpEeM HalmpaBicHUSAM. Bo-TiepBEIX,
Enunelii eBpONeUCKUi akT pacIIUpul HaAHAMOHAIbHBLANXapaKkTep IPUHATUS PEILIECHUN B
CoBere myTeM mA00aBIEHUS OPABOBHIX OCHOBAaHWH, JOIMTYCKAIOIINAX ) TOJIOCOBAHUE
OOJILIIMHCTBOM TOJIOCOB. B0-BTOPBIX)), 3akoHOAATeNbHbIE TOMHOMOYHsS EBpomnelickoro
napjaMeHTa ObUIM 3HAYUTEIbHO YBEIWYEHBI IOCPEACTBOM HOBON 3aKOHOJATEIbHOMN
MPOIIEYPHI: TPOIEAYPHl COTPYIHHUYECETBA. B-Tperhux, ObulnpeodpazoBan Cym, mpexie
cymiectBoBaBLIni Cyi cTal umMeHoBaTbCd Cynoyd HepBOil MHCTAHINH.

OnHako KOHCTUTYHHOHHbIE peopMbl EAMHCTBEHHOTO EBpOMEHCKOr0 akTa TakkKe
OCTaBUJIM _Ba)KHbIE AaCHEKTHl BHE, HAJHAUUOHAIBHON CTPYKTypsl EBponeickoro
SKOHOMHMYECKOTO  c0001IIecTBa. . J[elICTBUTILHO, 'BCE YEThIpE MEKIIPABUTEIILCTBEHHBIE
WHCTUTYTA, TPONOJDKMIM HAXOAUTHCS BHE. €Bponeickux JloroBopoB. ENMHCTBEHHBIN
€BpOINCHCKUI akT  HE' HOMecTWd) EBpomelckylo BalIOTHYH0 CHUCTEMY B pPaMKH
HaJHAUMOHANBHbIX cornameHui. Taxke) SEA He MHTErpUpoBal UHOCTPAHHBIE JENa, XOTS
OH TIOMecTWJI MX 'Ha Oonee (OpManbHYIO FOpUANYEcKyr0 omopy. SEA He mpuHec Takke
BOMPOCH! KOOpAMHALKHN el B 00nacTH  NpaBOCyIusi M BHYTPEHHHMX J€1 B PaMKH
eBpornetickux JloroBopoB.< U odunmansHo mnpusHaBas EBponeiickuii coser, SEA He
MOAHSAJ €0 JI0 cTaryca myoiuuHoro oprana CoobuiecTs.

Maacrtpuxrckuii norosop: EBpomneiickuii coro3

Bnaromapst cBoeil TemaTHueckod ONHM30CTH K BHYTPEHHEMY PBIHKY JKOHOMHYECKHH U
BaJIIOTHBIN COI03 CKOPO CTall paccMaTpHWBaeMbIM KaK CIEAYIOMIas CTaius B IIPOIECCe
oobenunenus Esponsl. locne [oknana 1989 r. EBponeiickuii coBer 1989 rona permn
chopMupoBaTh MMOBECTKY JHS CO3BaB MeXKIPaBUTEIILCTBEHHON KOH(bepeHImu. Permenue
BBI3BAJIO MOAJIEPKKY EBpomeiickoro mapiamMeHTa, KOTOPBIN yTBEpKAall, YTO CYLIECTBYET
HeoOXoAMMOTh TpeoOpa3oBarh EBpomeiickoe coobmectBo B EBpomelickuii  coro3
(denepanbHOro THMa. YKasbiBas Ha Exgmnerit EBponeiickuit akt, [lapiameHT HacTos, 4TO
nporpaMMa MeXNpaBUTEIbCTBEHHON KOH(EpEeHIMH JOJDKHA OBITh paclidpeHa Ha
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SKOHOMHYECKHI M BaJIOTHBIA cOl03. JTa MHUIMAaruBa Obula mpuHATa EBponeiickum
coeroM.  EBpomeiickuii coBer TakuM 00pa3oM TpW3Bal K JBYM IapailjieIbHBIM
MEXKIIPaBUTENBLCTBEHHBIM KOH(EpeHIHsIM, KoTopble mpuBenu K [loroBopy o EBpomnelickom
Cor03€e, MoanucaHHoM B MaacTtpuxrte B 1992, KOTOpBIi BCTYIINI B CHUITY TOJ| CITYCTS.

HoroBop o EBponeiickoM coro3ze cocTaBiI HOBBIH 3Tam B Ipolecce oobeauHenus: EBpornsl,
XOTSl MPENCTAaBII COOOH KOHCTHUTYLMOHHBIH KOMIIPOMHCC: TOCYAapCTBa-wIEHBI ObUIN
HECTIOCOOHBI COIMIACUTHCS C MEpeMElIeHHNEeM BCei HOBOM MOMUTHKM B HaJHAIIMOHAJIHHYIO
cTpykTypy EBpomeiickoro skoHoMuueckoro coodiiectsa. M3 4eTbIpex eBpONeUCKUX aKTOB
TOJIBKO SKOHOMMYECKHI M BaJIOTHBIM COIO3 CTaj [ECUCTBUTEIBHON HaJHAMOHAIBHON
NOAUTUKON. B ormamume or 3toro, EBpomeickuil COBET, a TakXKe [IBE OCTaroLIEHCA
MEKIIPAaBUTENbCTBEHHOW NOMUTHUKA — [lonutnka BHemHuX cHoweHud u Ilonutuka
0e30macHOCTH, IPAaBOCYAMS U BHYTPEHHHX €Il - COXPaHMIM) MX MEKIPAaBUTEIbCTBCHHBIN
xapakrtep. OnHako ObIJIO PEIIEHO COMacoBaTh U YCHIIMTh MX MHCTUTYIIHOHAIBHBIE CBS3U C
cucremoit CoobiecTa. 10 OBUIO NJOCTHIHYTO IyZ€M noMerneHus: Esporneiickoro cosera,
JIBYX MEXIPAaBUTEIbCTBEHHBIX MOMUTUKH, adtakke EBPONEHCKOro SKOHOMHYECKOTO
cooOmiecTBa nox obuiee ropuaudeckoe odpaszoBanue: Epponedexuii coro3. Mx obmas
KOHCTUTYLIMOHHAsT CTPYKTypa Oblia oOmpeneneHa mnepBod crazbedl Jlorosopa o
EBponeiickoM corosze:

B cootBerctBun ¢ astEM, JloreBopMm, BEICOKKE 1OTOBapWBAIOIIUECS CTOPOHBI
OCHOBBIBAIOT MEXIy coOol ‘EBpomeieknii coro3, manee Ha3BauHbli ‘Coro3’. D10
JloroBop oTmeuaeT HOBBIM 3Tal B Ipoliecce, co3naHusmee 0oaee OIM3KOro cor3a
cpeau HaponeB EBpOmbI, B KOTOpPOH peHIeHHs, MPUHATHI MaKCHUMalbHO TECHO
rpaxnanaM{ Coro3 10JDKeH ObITh ©CHOBaH Ha. EBpomelcKoM 3KOHOMHYECKOM
cooOmiecTBe, . HOMOJHEHHOM TMOMMTUKOM ©  QopMamMu  COTPYOHHYECTBA,
YCTaHOBICHHOTO 9TuM« JloroBepM. Ero \3agaya Oyaer cOCTOSITH B TOM, YTOOBI
OPraHU30BaThy, B MOCIEAOBATEIIFHOCTH JEMOHCTPALUN Crocoda M COIHIAPHOCTH,
OTHOIICHUSX MEKIY roCylapCcTBaMH-YICHAMHU U MEXKIY UX HAPOJAMH.

Tax Bo3HuMK. EBporelickuil| €003, KOTOpBII BO MHOIOM OTIMYaics oT EBpomeickoro
9KOHOMHYECKOTQ coobimecTBa. | Ho KakoBBI CTany OTHOIIEHHS MEXAY STHMH ABYMs
opranmzanusMu? M3=3a TEKCTOBOH CTPYKTyphl MaaCTPHXTCKOIO JIOTOBOpa, OTHOIICHUS
CTaJli CpaBHUBATHCA (XOTA(3TO He Oosiee, ueM Meradopa) — C TPEUSCKUM XPaMOM C €ro
KOJJIOHAaMH-0TIOpaMH, KOTOPbIX B foroBope o EC nacuutsiBasniocs Tpu. [o Jluccabonckoro
JIOTOBOPA 3Ta CTPYKTYpa OCTABANACh B LIEJIOM HEM3MEHHOI.

OoOmue ycnoBus chopmupoBanu O0bl Kpeily Coro3a. OHM YCTaHOBUJIM OOIIUE IIETU H
ycTtaHoBHIIH, 4T0 CO103 HOMKEH ObITh €INHCTBEHHOH OpraHn3allMOHHON cTpyKTypoi. Ilox
9TOi 00wel Kpblmeil Haxomumuch Tpu omopsl Corosa: EBpomeiickoe SKOHOMHYECKOE
coobmectBo (IlepBast omopa), OOImas BHENTHSS IOJMTHKA M TIOJUTHKA O€30MaCHOCTH
(Btopas onopa), u IIpaBocyane u BayTpeHHue nena (Tperbs Omnopa). @yHIaMEHT 3TOTO
30aHus ObIT CPOPMHUPOBAH BTOPHIM HAOOPOM HOPM, XapaKTEpPHBIX TSI BCEX TPEX OIMop,
NPEACTABIABLIIMX  3aKIIOYMTENIbHBIE TOJOKEHHsT MaacTpUXTCKOro JOoroBopa. OTH
3aKJTIOYUTENHHBIE TTOJIOKEHUSI HE TOJBKO OMPEAEIVIN OTHOIIEHUS MEXIy CTOIO0aMHU , HO
TaKKe U COMEpXKanu oOIIMe MpaBuiia JJIs WX TOMPAaBKH. 3HAYUTENHHO, KPOME OOIMIHMX U
3aKIIIOUUTEIIbHBIX TOJMIOKEHUHM, KaKABIA W3 3TUX TpeX CTOJI00B MOAYMHAJICS CBOUM
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COOCTBEHHBIM ImpaBUIaM.

EBpomnelickoe 3KOHOMHYECKOE COOOIIECTBA U3-3a CYIIECTBEHHO YBEJIMYEHHOTO 00beMa ero
noJHOMouuii  OblIO  mepeuMeHoBaHo B EBpomeiickoe cooOmecTBo. MaacTpUXTCKUI
JIOTOBOP 3HAYHMTENBHO YBEJIHYMI KOMIETeHIMH EBpormeiickoro coobmectBa. OH BBel
HaJHAIIMOHATIBHYIO JICHEKHO-KPEAUTHYIO TOJUTHKY U, TaKkuM oOOpa3oM, YCTaHOBHII
eBporeiickyto Cucremy ueHTtpansHbeix O0ankoB (ESCB) m Epomeiickuii 1ieHTpanbHBIH
O6ank (ECB). [maBHas wmenp TOCHEOHErO cOCTOAJa B TOM, 4YTOOBI TOAJECPKATH
CTaOMJILHOCTh 1IEH, U €r0 OCHOBHBIC 33Ja4H 3aKJII0YajiCh B TOM, YTOOBI OTPENENUTh U
MPOBOJUTEL JICHSKHO-KpEAUTHYIO monuTuky CooOliecTtBa, a Takke B TPOBEIACHUU
BaMiOTHBIX omepauuii. ECB B KoHeYHOM cueTe MOIYYMI HCKIIOYUTENFHOE TPaBO
paspemuTh podieMy enuHON BamioTH (eBpo) B Coobmectse. Ilpomecc, mpuBomsmmii k
BAJFOTHOMY COI03Yy, OBUI, TakMM 00pa3oM, pasjelicH Ha/TpW dTama. YdyacThe B TpeTbel
cTaguu 3aBUCEI0 6I)I OT BBIIIOJIHCHUSA OIMPCACIICHHBIX SKOHOMUYCCKHUX IrOCyaapCTB-4JICHOB
KpUTEpHEB, ObuUIM 00s3aHBI H30ekaTh YPE3MEPHBIX « Ae(PUIIMTOB TOCYAapCTBEHHOIO
Oromkera, u Komuccusi Oyger HaneneHa AJHpPaBOM KOHTPOJIMPOBATH OIOIKETHYIO
OUCIUIUuHy. Js [ByX TocyaapcTB-4ICHOB4 9TO OBbLIO CIUIIKOMNIOOIBIINM KOIUYECTBOM
HAQTHAIIMOHATILHOCTH, M OHH PEIIWIN '0TKa3aThCs' OT SKOHOMHUYEEKOTO W JICHE)KHOTO
coro3a. DTHMHU TocynapcTBaMu Obutd bpuranus w/lanus,

OTHOCHTENBHO TOIUTUYECKOTO COI03a MaacTpUXTCKHH JOTOBOP CO3/[all MHOTO BaXKHBIX
WHHOBaIMH. Bo-TiepBBIX, OH BBEJI MOJUTHUYECKUI U MTPaBOBOI cTaryc rpaxkaanuHa Corosa.
Kpome mpaB cBoOomHOTO TepeMenieHus, rpaxmane (COm3a IMONyYWIH BO3MOXXHOCTh
HACIAX/aTbCsl MHOLMMH MHNOJMTHYECKUMU, ITPAaBaAMHU, BKIIOYAIOIIMMU «IIPaBO rojioca U
BBICTYNaTh Kak KaHAWIAT HAa MYHHUIUITAIBHBIX BEIOOpaX' B IpyroM rocyaapcTBe-uJICHE,
‘paBo T0JIOCA W BHIIBHEATHCS KaK KaHAMIAT Ha BeIOOpax B EBpomeickuil mapjiaMeHT B
JIpPYroM TOCYAAPCTBE-4JIEHE, 44 TaKKE IIpaBe) Ha 3allUTy JUIUIOMATHYECKUMU HWIIHU
KOHCYJILCKUMH BIACHAMU JTFOO0TO WICHCKOEO BToporo rocymapctBa. KoHcTHTynnoHHBIE
npeporatvBel EBporelickoro napiiaMeHta ObUIM 3HAYHMTENLHO pacimupeHbl, n B Corose
ObUIO BBEIEHA HOBas 3aKOHONATENBHAS MpOIleIypa: MPOIenypa COBMECTHOTO MPHUHSITHS
peuieHui.

Bropasi onopa: o0uias BHELIHSSI NOJIMTHKA M MOJIUTHKA 0€30MaCHOCTH

ConnacHo ExuHOMy €BPOIEHMCKOTO aKTa, COTPYIHUYECTBO B 001aCTH MHOCTPAHHBIX JIe B
‘eBpornelickoM [lonmntnaeckoM CoTpygHHUYECTBE’ HAaXOJWJIOCh BCE €€ BHE E€BPONEHCKHX
ComamieHuif. OTO MOJNIOKEHUE H3MEHWIOCh ¢ MaaCTpUXTCKUM JOTOBOPOM, KOTOPBII
MIPUBHEC MHOCTPAHHBIC Jelia U Jejia 0e30IacHOCTH B CTPYKTypy EBpormeiickoro corosa.
OOm1as BHEIIHSS TONUTHKA U onuTHKa 6e3onacHocty (CFSP) Bipens cocraBmim Bropyro
ormopy Cotroza. TlocieaHsiss Moriia MOTEHIMAIBHO TOKPBITH 00NAcTh OE30MacHOCTH
LIEJINKOM; HO BCE K€ TOYHBIC MPABOOTHOIICHHUS MEXAYy Oyaymied eBpornercKon
Ionutukoit 6e3omacHoctn U oboponsl (ESDP) m 3anmagHoeBporieiickuM coro30M ObUIH
OCTaBJIEHBI Ha MOCIIEAYIONIEE PEryIUPOBaHHE.

B nenom, uHTErpauus HMHOCTPaHHBIX Jel UM NOJMUTHKH Oe3omacHocth B Coroze He
O3HaJasia, YTO OHM CTAJIM JEHCTBUTEIHHO HaJHAIMOHAJIHHBIMU. Haobopot, koMmpomrce
MaacTtpuxra peurwi, uto CFSP Mor coxpaHuTh CBOW MEXIPaBUTEbCTBEHHBINH XapakTep.
Homunupyromumu aktopamu Coro3a crtanu Epponeiickuit coer u Coser EC - naBa
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MEXIPaBUTEIILCTBEHHBIX YUpeXACHUs. Poib HaJHAIMOHANBLHBIX YUYPEKIACHUH ObLIa, B
OTIIMYHE OT 3TOro, MUHUManbHOW. [lapmameHT TOmbKO 00Naman MpaBoOM Ha MOIYUYCHHE
KOHCYJIBTAIlUM W TIPEJOCTaBICHHE pPEKOMEHAANWH, B TO BpeMs kak Komuccus Oblia
HajielieHa TPaBoOM OBITh ‘TTONHOCTHIO cBsi3aHHOW ¢ CFSP. JlelictButensho, e CFSP He
COCTOSITA B TOM, UYTOOBI CTPEMHUTBHCS K OOBIYHBIM FOPHUAHYECKAM JEHCTBHAM
Coo0riecTBa - TakWe Kak peryqupyroliue HoiokeHus u pemeHus. Haobopot, Bropas
Oolopa  yCTaHOBWJIA MHOTO WHBIX HWHCTPYMEHTOB, TaKHMX KakK OON[He TO3WIHNUA H
coBmecTHbie nedicTBusA. Cyn CrpaBeIMBOCTH HE JIOJDKCH ObUT 00najnarh HUKAKOM
IOPUCIMKIIMEH B ATOH 0O0JIACTH, TMO3TOMY MpPSIMOE JEHCTBHE M BEPXOBEHCTBO  ITUX
WHCTPYMEHTOB HaXOIMJIOCH IO CEPHhE3HBIM COMHEHHEM.

Tpetbsi onopa: npasocyiue U BHyTPeHHUE Je/1a

Tpetpst Onopa pacmmpuia koMmmeTeHIMA EBporeiickoro4Cow3a B 001acTh IpaBOCYIus U
BHYTPEHHUX JIeJl, YTOOBI JIydlle OCTUTHYTh pekuMalcBoOoaHOr0 nepemeriernust aui. C
3TOH LENbl0 3TOMY Jand MpaBo ACHCTBOBAaTh, CPEAM TPoOUEro, B obmacTax yOexkuiua,
MMMUTpAIIK, PAaBOBOW MOMOIIM B TPaKIAHCKWX M YTOJIOBHBIX JAenax U IMOJUIEHCKOro
corpysHuuectBa.  ‘CrnpaBeaMBOCT U BHYTPEHHHE Jeia’ eTrond TakuMm o00pa3oMm
BKJIIOUMIIN Obl 1 3aMeHuIu Obl MexaHu3M I PEBU. Onnako Coro3 elile He HHTErPpUpOBal
[enrenckyro 30ny. [Ipupona Tperbeli onopsl YObLIa CTONb K€ MEKIPABUTEIHCTBEHHOM
kak Brtopoit onopsl. IIponieccs! IpUHATHS pEIICHHMI, @ Takke HOPMaTHBHO® KaueCTBO €T0
MIpaBa UCIBITHIBAJIN HEJOCTATOK B HAAHAHMOHAIEHOM XapaKkTepe.

AMcTepaamckuii 1orBop. dorosop Huumpl.

B teuenne necsaTuAeTHs, oCIeAyIONIero 3a dVaacTpiuxTCKUM J0TOBOPOM, OBLIO TIPHHATO
MHOXXECTBO mormpakoB KyqoroBopy: C mancuuem bepnuackoi crensl Bocrounas EBpomna
3axoTenia TPHUCOCTUHUTHES, K 3amamHoii EBpone B pamkax  EBpormelickoro corosa.
BocTounOe pacnmpenye oJHAKO cO31al0 OFPOMHbIE KOHCTUTYLMOHHBIE Ipodiembl. OHO
cTaynol UCIIBITaHWEM JUIINMHCTHTYLHOHAIBHOU cTpyKTypbl Coro3a. Bmecte ¢ Tem, 3TOT
BBI30B 0QO3HAYMJI SIBHO ‘HEOOXOTUMOCTH YCHJICHHS €r0 IBIKEHHS K IOJUTUYECKKOMY
COI03y, B TOM, YHCIE 32 CHET CO3JaHusi Oosee JEMOKPAaTHYECKHX M MPO3pPayHbIX
aJMMHUCTPATUBHBIX YUpeXIeHuii u HopM. [lomck Takoro poga HHCTUTYHHOHAJIBHBIX
pelIeHni 3THX BONPOCOB / Hayancs ¢ Awmcrepramckoro porosopa 1997 roma wu
nponosnkuwics B JloroBoepeé 2001 roma, 3akmrouenHom B Humne. O6a Jlorosopa BBenu
HE3HAYNTENbHbIE N3MEHCHHUS, U HU OJTHO W3 HUX HE TPEeycIied B TOM, YTOOBI MPEJIOKUTh
HEOOXOOMMYIO KOHCTHTYLMOHHYIO0 pedopmy Coroza. O6e pedopmbl ObuUIM BCEro JMIIb
PE3yIBTaTOM KOMIIPOMHUCCOB.

HentpanpHas umes AMCTEpIaMCKOTO JOTOBOpa JICKUT B W3MEHCHUAX, KOTOPHIE OBLIN
OCYIIECTBIICHBI M0 TOBOAY TpeTheit omopsl. B ee oOmacTu OCTaIMCh JIUIIL BOMPOCHI,
OTHOCSINHECS K YrOJIOBHOMY TIPaBy, B TO BPeMs KaK «OCTaTOK» ObUI mepeiaH B 00NacTh
ITepBoit omopsl. Iloromy Tperbsi omopa OTHBIHE TIOKpbIBaja JIMIb BOMPOCHI
B3aUMOJIEHCTBUSA TOCYNApCTB-WICHOB B MOJMLUMA M M OKa3aHWUsS IIPABOBOM MOMOIIU B
YTOJIOBHBIX JIeJlaX, a TaKXkKe IMPeJIOTBpalleHuH U 0opb0e ¢ pacu3MoM U KceHO(hoOuei.
ITocne AmcrepmaMckoro moroBopa TpeTks omopa cTaima MMeHOBaThes Kak «llomwrus u
IpaBoOBasi MOMOIIIG 10 YroioBHBIM nienam» (PJCC). Dra onopa HochIiIa sIpKO BRIPaYKEHHBIN
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Me)KHpaBI/ITCJ'IBCTBeHHHﬁ XapakTep.

[lepemenenre WHBIX oOyacTeit BedeHus u3 Tpetheil B [lepBylo oCHOBY mpeoOpaszoBayio
[epByto ocHOBY B MyONMUHYIO, HACBITUIIO €€ MyOINYHO-TTPABOBBIMH IEMEHTaMH, TAKUMHU
KaK BBIJa4a BW3, NPEIOCTaBICHHE yOEeXHWIa, MOJUTHKA B OTHOIICHHWH WMMHIPAIMA U
Ipyras TONWTHKA, CBA3aHHAas CO CBOOOJHBIM TlepeMelICHHEM Joaed. ODTH obmactu
BEJICHHS TTONyYMIIA XapakTep HaIHAIIMOHATBHEIH.

Taxoke Obl1a yupeskaeHa HoBasl TOJDKHOCTh BBICOKOTO mpeacTaBUTes Mo 001el BHEIIHEH
MOJIUTUKE M TONHTUKE Oe3omacHoctu. Kpome Toro, AMcTrepaaMcKuii JOTOBOp Cleiai
3amagHoeBpornelickuii coro3 Ommke k EC. JloroBop yTBep auL, 9to 3armagHoeBpOIeHCKUi
coto3 (WEU) sBusiercss HeoThemsieMOl uacTbio pa3Butusi Corosza, MpemoCTaBISIONIETO
Coro3y AOCTYNl K OMNEpParMOHHOW CIOCOOHOCTH. DTO monaepxuBaeT Coro3 B CO3JaHHUH
0OOPOHHBIX aCHEKTOB OOINEH BHENIHEH MOJUTHUKH M MOMATHKYN Oc3omacHocTH. Coro3 ke
JOJDKEH COOTBETCTBEHHO cmocoOcTBoBarh  Ooseg! ONMM3KMM — WHCTUTYLHOHAIBHBIM
otHoweHusM ¢ WEU B nensax Bo3MokHoCcTH HHTerpannd WEU B Coro3, 0 4eM NOIDKEH
HPUHATH pelieHue EBpONENCKUM COBET U PEKOMEHI0BATh TOCYAAPCTBaM-YICHAM IIPUHSATh
TaKOro PELICHUS B COOTBETCTBMM C KX COOTBETCTBYIOLIUMH KOHCTUTYLIMOHHBIMU
TpeOOBaHUSAMIL.

Taxxe rocynapcTBa-4JIeHbl CONIACHINCE BKIIOUUTE LUU€HreHckoe JloroBop, B)EBponeiickuit
coto3. Oowenunenue lenrenckoro JoroBopa co crpykrypamu EC Obiio  topuandecku
CIOKHBIM  MepompusatHeM. He | Bce ' FocynapcTBa-WiieHbl ObUIM  CTOPOHAMH B
COOTBETCTBYIOIIUX MEXIYHAPOIHBIX AOroBOPax EC, 1 IOPUANYECKOE PEIIECHUE JOJKHO
ObUIO OBbITH HaWIEHO IS JMI, HE SBILTIONMXCA YHMACTHUKAMM TaKUX CONVIALICHUH.
Hexotopsle rocynapeTBa, He BXogsume B Coi03, 66t cBs3ans! ¢ Lllenrenckum [loroBopm
1 ObUIa HESICHOCTh OTHOCHTENILHO UX craryca.B pamkax EC. Taxxke, mockonbky TperTss
ornopa Oblia_paszjeneHa HayiBE YaCTh, HaJHAUUOHATIBHYIO U MEXKIPAaBHUTEIBCTBEHHYIO, -
[llenrenckoe Jl0roBop, He MOIJIO OBITH BKIIQUECHO LEIMKOM HHM B OoAHY u3 omop. [lo sToit
npuydHe  Illenrenckuity, Ilpotokon mnpegoctasusn CoBeTy MpaBo  OIpenensiTh B
COOTBETCTBHY C COOTBETCTBYIOIIMMUNIONOKEHNAMHU COITallIeHU!, TPABOBYIO OCHOBY JUIS
KaKI0r0 M3 YCIOBUHM MM PELICHHM, KoTopble cocTaBisatoT lllenrenckue ycnosusa. Ho
noka CoBeT He HpUHAI Mep [0 pealn3aly ONpPENeNICHHbIX YCJIOBUM WM pELIeHus,
KoTopble coctaBisiOn,llIenrenckoe JloroBop, 0OHO paccMaTpuBalioch Obl Kak JEHCTBHUS Ha
ocHoBe Paznena VI /lorosopa o EBporieiickom coro3e’, To €cTh, B paMKax TpeThil OOopHI.

HecMmotps Ha monmuTHuecKyro nepcrekTuBy BocrouHoro pacmmpenusi, joroBop B Hurrie
OTJIOKUJ PACCMOTEPEHUE M pEIICHHe BOMpoca O COCTaBe M (DYHKIIMOHHUPOBAHHH
yupexnenuii. Iloromy wHCTHTYynMOHanmbHast pedopma Obiia omiokeHa. Kaxmoe
pacmmupenre EC mpocTo yBennuuBaao WICHCTBO B opranax Bimactd EC. Dta momuThka
JIOCTUTIIA OBl OTIpeNeICHHBIX JIUMHUTOB TIpu BocTounoMm pacmupenuu. [lorosop B Hurne
MoKa3aj TPOIEMypHbIE HEJOCTATKH MEXKIPABUTEIILCTBEHHBIX  KOH(MEpPeHIUH ISt
ocyliecTBieHus KpynHbeIXx pedopm  Corosa. Mexnay TeM, HEKOTOpPHIE aCIeKThI
WHCTUTYIIMOHAIBHBIX M3MEHEHHH ObUTH, TEM HE MEHee, 3aTPOHYTHI JoroBopoM B Huirre.
JloroBop copepkan B cebe AOMONMHHUTENbHBIN «O pacmpeHunu EBpormeiickoro corosay.
‘I[Iporokone Ha Pacmmpennn EBpormelickoro coro3a’. DTOT MPOTOKOJ coiepkal B cede
ycnoBus o coctaBe EBpomneiickoro mapnamenrta, Coset, u Komuccuu. Jlorosop B Hurue
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BBI3BAJI TaKXKe HEKOTOpble n3MeHeHus B JloroBope 06 yupexxaenun Epporneiickoro Corosa,
a takke B ‘[Iporokome 06 YcraBe EBpometickoro cyma’. Ho ropucnuknus cyga He Obiia
3HaYUTENbHO paciiupena. Hakxonen, B To Bpems kak ‘Xaptusi OCHOBHBIX IIpaB
EBpomneiickoro coro3a’ Obima mpuHsATa B Humme, ee craryc ocrajcs B KadecTBe
HeoO0s3aTeNbHFHOTO MHCTPYMEHTa BHe EBponeiickoro corosa.

Xaptust Obuta paspaboranHa chnenuanbHOUW KoHBeHIMEH BHe MeXNpaBUTEILCTBCHHON
koH(pepeHnum B Huriiie 1 comeprkana cOOTBETCTBYIOIINE WHUIIMATHABEI ISl TIPOJOKEHUS
3TOTO Tpoliecca. ITOT MPOLecC JOJKEH, TAKUM 00pa3oM, PEIUTh CIEAYIOIINE BOIPOCH:

- KaK YCTAaHOBHTh W KOHTPOJHMPOBATH 0O0JIEC TOYHOE YCTAaHOBUTH OIPEICIICHUE
CPAaHML] TIOJTHOMOYUI MeXy EBpONEICKUM COI030M M rOCYIapCTBAMU-UJIEHAMU, OTpa)as
MPUHIIUT CYOCUTUAPHOCTH;

- craryc Xaptun OcHOBHBIX mpaB EBpormeiickoro coro3a, o0basineHHoro B Hure, B
COOTBETCTBHH ¢ 3aKkntoueHussMUA EBponeiickoro coera B KeibHe;

- ynpouienue CornameHuil B LENsIX WX Jy4YIHero MOHUMAaHHWSA, He M3MEHSA HX
3HAYCHUE;

- POJIb HALIMOHAJIBHBIX ITAPJIAMEHTOB B €BPOIICHCKOI apXUTEKTYpeE.

HoroBop B Humme Ttakum  00pa3oM  TIpEoyCMOTpENT. hCO3BIB  €LIE  OTHOH
MEXTPaBUTEIICTBEHHOW KOH(pepeHIun i ucnpapineHuss Comiamenwii, OTpa3uB
‘MOTPEOHOCTh  YAYYIIUTh M KOHTPOJHMPOBATL JIECMOKPATUYCCKYIO h 3aKOHHOCTh U
mpo3pagHocTh Co103a U €T0 YUpEeKACHIH, 1T TPUONmKEeHNS NX K TpaXk1aHaM rocyaapCcTB-
wieHOB'. JInccaOOHCKUH JOrOBOP = BpKOHCUHOM CUETE - BBINOIHHMI 3TOT MaHIAT JJIs
BCceoOBEMITIONTUX pedopM.

HoroBop B Huile 4OTKpEUD, TyTh K BOCTOMHOMY hpacIIUPEHHIO, OMHAKO  MaHJaT
'BceoObemitomero @epecmorpal He Obu1 BhIMefHEH. [1o 3T npuuuHe rocynapcTBa-4eHbl
nonoiawn JloroBop  «Heknapammeii o Oyayinem Coroza», KoTopas IMpu3Baja « Ooyee
rIyOOKMM U_Ooliee MIMPOKHM Jiebatam, o OynylieM Erporeiickoro corosay. YcraHapiauBas
ce0s kpaitHu# cpok mo 2001 Bctpeun B Backen, EBponeiickuii coBeT 0003HaYMI TAKyIO
MOBECTKY Hs: cocTaB KomMuccHu, BecoBoi KoaduireHT ronocoB B CoBeTe U BO3MOXKHOM
pacIIMpeHUH OCHOBAHWH TOIOCOBAHUS KBanH(UIMPOBaHHBIM OonbmimHCTOM B CoOBeTe, a
TaKXe APYrHUXy HeoOXOANMBIX) ronpaBkax K JloroBopam, BO3HHMKAIOUIMM B OTHOLICHUH
EBPOTEHCKUX YUPEXICHUI B|CBA3H C BBHINICYNOMSIHYTHIMH MPOOJIEMaMH M B peallH3alluu
AMCTepIaMcKoro JOreBopa.

JluccaboHCcKuUii 10roBop

[lpuanMas Bo BHUMaHWe, 4yTo Pumckuii moroop 1957 roma Obuto 00pa3iioM C TOYKH
3peHus] IOpUANYECKOW TEXHHWKH, Kaaas IOoNpaBka B Hero, HauumHas ¢ EmguHoro
€BPOIEICKOro akTa MOoABEpragach KPHUTHKE 3a IOPUIUYECKHE HCKaKEHHs, BHOCUMBIE €10 B
KOHCTUTYITMOHHBIA TOpsiok EBpomeiickoro coobmectBa. B TO Bpemsi Kak KaKIbIi
MTOJIUTHYECKU KOMIIPOMHUCC O3HA4yal MPOJBM)XKEHHE K OObeAMHEHHI0 EBpOMBI, C TOYKH
3peHus Tmpasa, mpaBoBas cucremMa EC craHoBmiack Bce Oonee HEMPO3pauyHOM.
EBpomeiickue [loroBopa NeHCTBHUTEIBHO CTald KOHCTUTYIIMOHHBIM TIPAaBOM, ITOJHBIM
HUCTOPUYECKOTO OMNbITa - HO 0e3 OomplIoi ropuauyeckoil noruku. HeobOxomumocTs B
yoIyOlIeHnr MHTETPaly M Bce OOibIIasi Hy)XKa B JIOTHYHOM M TOYHOM €€ FOPUINIECKOM
obecrieueHUr ObUTH OCHOBAaHHUSMH JUIsl KOHCTHTYITUOHHON pedopmbl. EBporeiickuii coBeT
cobpancs B Laeken ans mpunstua nexiapauru o ‘Bynymem Epomneiickoro corosa’.
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Cpenu yeThIpex JKeNaTeNbHbIX 1enelt JlaekeHckas nexiapanys onpeaeuia noTpeOHOCTh B
JMydIIeM pa3[efeHUH U ONpEeACTICHUN KOMIIETeHUHH B EBpomeiickoM coro3e, ympolueHHe
nHCTpyMeHToB Co103a, IEeMOKpaTH3alysl IPOLECCOB NPUHSTHS PELICHUH, TPO3PayHOCTh U
s¢dexTuBHOCTS B EBpOIEiickOM COr03¢ U ABIKEHHE B CTOPOHY MPHHATHS KOHCTHTYLIUS
JUIS1 €BPOIEUCKUX TPaXK/JIaH.

EBpomneiickuii coBer pemmn co3Barb KonBenuuio mo Oymymemy EBpombl. KonBenumu
3ajajid  3aJlaHHE PAacCMOTPETh KIIIOYEBBIE BOINPOCHI, BO3HUKAIOIIME JUI OyAyILlero
pasButuss Coro3a W TOMBITATHCS OMPEACTUTh Pa3iUuHble BO3MOXKHBIE OTBETHL. C 3TOM
LEJBI0 TMOMPOCHIM COCTaBUTh 3aKIIOUUTEIBbHBIH JOKYMEHT, KOTOPBIH pa3oBbETCS B
KOHCTUTYIHMOHHBIH foroBop 2004 roma. DTOT KOHCTUTYLHMOHHBIM JIOTOBOP TaK W HE
BCTYNHJ B CHIIY, IIOCKOJIBKY He Obul omoOpeH Ha pedepeHnymax Bo DpaHuum u
Hunepnannax. HecmoTps Ha 3Ty Heymady, MHOTHE €€ YCIIOBHS OCTajHCh B CHJIE B
‘loroop o Pedopme’, 3akmrouenHoM B Jlnccabone. JInce@0OHCK T0TOBOp, MO CYTH, 3TO —
CMSITYEHHBIH BapHaH KOHCTHTYIHOHHOTO noroBopa 2004 ronma. JIuccaboHckuil JOTOBOP
HUTZE HE YINOMHHAET O KOHCTUTYLIMOHHOW pepOpME MM CBOEM KOHCTUTLLHOHHOM
xapakrepe. BmecTe ¢ TeM, ero HadaJbHbIE NOMOXKEHUS ITIACST, 4TO EBpOIEHCKHI CO03
JOJDKEH 3aMeHHUTh co0oit EBpomeiickoe cooOHIECTRO.

JluccaboHcKuii 10roBop

EBpomneiickuii coBer B JlackeHe mopyurn EBpOmENckoii KOHBEHIHH pa3padboTaTh
KOHIEeNuio  pedopmbl st pazBuThs W Corosa. KonBennust paborama  mox
IpeaceaaTeNIbcTBOM ObIBIIETO (paHIy3cKoro npesuneHTa, Banepu Xuckap a'Ocrena. B
Hee BOIIUIN MpeCTaBUTENeH Focy1apCTB-HICHOBM EBPOHCHCKAX YUPEXKACHNUH, BO IIABE C
[Ipe3unmmymom. [l oGrerycHus ee 3a1a4y’ KOHBCHLSI OpraHu30Bajla MHOTO pabodymux
TPYI, KOTOphIe TOTOBHJIM HHTEIUICKTyalbHbIe IUIaTQOPMBI JUIsl MJICHAPHBIX 1e0aroB.
Konsenmus_B,_KoHEYHOM  CHeTe mpeacTaBuia EBpometickomy coBety B 2003 ‘UepHOBOit
KOHCTHTYHHOHHBIM JHOroBop.. - llocneayromias | MexXnpaBUTEIbCTBEHHasT KOH(epeHLus
BHECJ@ CyIlleCTBEHHbIE U3BMeHCHHSA B [[poeKT Jorosopa M commacuiach ¢ OKOHYAaTEIbHOM
Bepcuer B 2004.

KoncrutyimonHslii norosop | 2004 roma JOMMKEH ObUT aHHYIMPOBAaTh BCE MPEIbIIYIINE
HoroBopa  u 00BeAMHWI CTPYKTYpy omnop craporo EBpomeiickoro coro3a mms
(dhopmupoBaHus HOBOTON EBporielickoro coro3a.  KOHCTUTYIMOHHBIM JTOTOBOP TaKHM
o0pazoM co3zaBasl eauHBI Co103, C OJHOH NPaBOCYObEKTHOCTHIO, Ha OCHOBE OJHOIO
HoroBopa. KoHcTUTYyLIMOHHBIN OrOBOp OBUT pasienieH Ha derhlpe yactu. Ilepmas wgacthb
orpenenuia [EeHHOCTH U IIeNH, KOMIIETEHIINH W YUYPeXJEHHUs, a TakKe MHCTPYMEHTHI U
npoueayps! Coro3a. Bropas dacte Brimrounsia Xapturo OCHOBHBIX npaB B Jlorosop. HacTts
III pazpsicuuna moapoOHble HampaBieHUs BHYTpeHHeW W BHemrHel monutuku Coro3a;
BKimoyast  ObiBmme Bropyio m Tpertsio omopsr 'craporo' Coroza. Hakowen, Yacte IV
cozieprkana HeKOTOpble OOIIHMe U 3aKIIOUNTEIbHBIC MOJTOKEHHS.

KoHCTUTYIIMOHHBII JTOTOBOP, KaK MeXayHapomHoe JloroBop, mokeH ObLT OB OBITH
patudunrpoBaH rocynapcTBaMu-uiIeHaMu. MHOTHE U3 3THX TOCYIapCTB PEUINIIN - B CBETE
'KOHCTUTYIIMOHHOW' MPHUPO/BI HOBOrO JloroBopa — MpoBecTH paTu(UKAIUIO TOCPEIACTBOM
pedeperayma. DTo perieHHe OOOCHOBHIBAIIOCH TEM, YTO OHO JaBajio OBl TPSIMYIO
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JIEMOKPaTUYECKYI0 JIETHTUMHOCTh EBpomneiickoMy coro3y. Ho Takas cTparerust mpuBena K
Heynade. Opannus u Huneprnanmsl OTKIOHIIN KOHCTUTYIHOHHBIHN 1oroBop B 2005. ITocme
3THX pedepeHayMoB paTuduKalys J0ropopa Oblia MpeKpamieHa.

OpHako 1O WCTeYEHWH ABYX JeT EBpomeiicKuii coBeT cOmmacmiics, 9TO HEOOXOIUMO
MPUHUMATH PELICHHUS M0 aKTyaJbHBIM BompocaM pedopmupoBanus u pa3sutusi Coroza. C
9TOl Lenplo ObUla cOo3BaHa  MeEXNpPaBUTENbCTBEHHAs! KOH(EPEHIHs €O CIeAyIOINM
MaHjgaroMm:  coctaBieHue JloroBopa o pedopme, KOPpEKTHPOBKA CyLIECTBYIOLIMX
JloroBopoB B 1eMsAX MOBBIICHUS UX 3()(EKTHBHOCTH M AEMOKPATHYECKOM JIETUTUMHOCTH,
a Taxxke nocienosarenabHocTH Coro3a BO BHeIIHEH nonurtuke. Taxxe ObUIO 3asBIEHO O
HEOOXOOMMOCTH AaHHYIHPOBaHMS MNpeKHUX JIOroBOpoB M 3aMeHe WX HOBBIM, Ooiee
Ha/I€KHbIM, IIOCIIEI0BATEIbHBIM U €ANHBIM.

Jorosop o pedopme npeamonarai, 4To HOBbII JOrOBOP OyfI€T COCTOATH U3 IBYX IIYHKTOB —
nepeBblii  pedopmupoBats  JloroBop o Eppomneiickom corose (TEU), a Bropoit — o
Esponeiickom coobmectBe (TEC). TEU coxpandT cBoe)Ha3Banue, a TEC Ha30ByT
HoroBopMm 0 @ynkunonnpoBannu Coro3a. Col3hTakuM 00pa3oM IMoaydall eTUHCTBEHHYIO
npaBocyObekTHOCTh. CroBo CoobmiectBo (€Community) Oka3anoch 3aMEHEHO Ha CIIOBO
Coro3 (Union), Takxke OBUIO yKa3aHO, YTQ STH JBE YaCTH COCTABISIIOT €IMHCTBEHHBIN
JloroBop, KoTopsIii, 6e3 coMHeHHsI 001a1an KOHCEUTYIIMOHHONW TIPUPO/TOK:.

Horosop o Pedopme 6bu1 noanucan, B aexadbpe 2007 s'Jluccabone u ObLT, Clie10BATENRHO,
Ha3zBaH JluccaboHckuMm JoroBopoM. nllocie HEKQTOpHIX mpobiieM paTudUKauK B
Wpnangum, Tepmannn u Yenickoit PecriyOmuke, JIncca@OHCKHI TOTOBOP BCTYMUI B CHITY
B nexabpe 2009.

JIuccabGoHckui OroBOP BEpHYJICS K MeTony HOHpaBoK. Bmecro dopmanbHOro obmiero
MepecMoTpa, OH OCHOBAaH Ha MOJAEIH BHOAPEHHS [ONPABOK B T€ HOPMBI, KOTOPBIE ObUIH
co3laHbl Kak PUMCKHII JOTOBOp, OCHOBBIBaBIlleM EBporelickoe cO0OO0IIECTBO |
MaacTpuxTCcKuid_/10roBOP, ) OCHOBBIBaBIIMi ‘EBponeiickuii coro3. Ho B To Bpems Kak
JlnccaOoHCKMY NOrOBOpP OOBEANHMI 00aNnIZOroBOpa B HOBBINM EBpomeickuii coro3, HO
COXpaHMJI 1BOWHYI0 OCHOBY J[oroBopa, oOBACHSIONIYIOCS (QYHKIIMOHAIBLHBIM KPHTEPUEM.
B T0 Bpems, kak HOBbI J0roBop 0 EBponeiickoM coo03€ COAEPKUT OOIIHe MONOKEeHHS,
onpenensronie, Coro3, Jorosop “ 0 @yHKIMOHUpPOBaHUM EBpONENCKOro  corosa
00CTOSITENbHO OOBSICHSET KOHKPETHBIE YCIIOBUS JCSATENbHOCTH yupexxaenuid Coro3a u uxX
MOJUTUK. OTO MNOPOAMIIO /HEKOTOpHIE HEJIIOTHYHBIE MOMEHTHI B jorosope. Tak,
WUCTHTYIIUHATILHOE DPErYIUPOBaHHE TPUCYTCTBYET B JBYX 4YacTsAX JIOTOBOpa, OOmIas
BHEILHSS MMOJUTHKA Obla MoMenieHa BHe [loroBopa o ¢ynknuonuposanuu EC, Xaptus
OCHOBHBIX IIpaB OKa3ajachb BHEIIHEH IO OTHOWEHHI0 K JloroBopy, XOoTd wHMeer
IOPUINYECKOEe 3HAYCHUE.

I'maBHBIM TOCTUKEHHMEM CTaJO0 TO, YTO IPU HAJTUYUHU CTOJIBKO CJI0XKHOT0 JloroBopa, oH
YCTaHABIMBACT SIUHYIO MTPAaBOCYOBEKTOHOCTH Coro3a.

Tabnuya 1 Cmpykmypa TEU u TFEU

Horosop EC Horosop o dpyHkunonupoBannu EC
I OO6mme ycioBHst I [TpuHIATIBT
II Hemoxpartnueckre npuHunsl 1 I'paxkgancTBO
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IIT Yupexaenus I Coto3 (BHYTpPCHHSISI) TIOJUTHKA
v Pacmmpenue corpynandectsa [V 3apyOeKHbIe acCOIHAITIU

A/ Buemruee Bo3gerictsue u CFSP V Buemrnee Bo3nencTBue

VI 3aKIounTeNnbHEIC ToaoKeHuss VI Institutions & Finances

VII O6mre 1 3aKIIFOUNTEIbHBIC TTONOXKCHUS

XapTusi OCHOBHBIX TIPaB, JONOJHHUTEIbHBIC POTOKOIBI (37) 1 Aeknaparmu (65)

Coro3 nomKkeH OBITh OCHOBAaH Ha MPEACTaBUTEIBHOW OeMOKpaTuw’. JleMoKpaTHdecKoe
MpeAcTaBIeHUE MpeIaraeTcsl Kak HENOoCpeICTBEHHOE, TaK M KOCBeHHoe. EBpomeiickue
rpaxaaHe ‘HETMOCPEICTBEHHO mpeacTaBieHsl Ha ypoBHe Coroza B EBpormeiickom
napJiaMeHTe’; TOra Kak OHM KOCBEHHO NMPECTaBIISIFOTCS Yepe3 UX TOCyAapcTBa-WwiICHBI B
(eBpormeiickom) CogerTe. OTa [BOWHAs JEeMOKpaTHYecKas 3akoHHOCTH Corosa
COOTBETCTBYET CBOeMy (enepaqbHOMy Xapakrepy. JIMCcaOOHCKUIT JOrOBOp, TAaKUM
o0pa3oM, yBENMYMBAET IMpsMOE TpeacTaBlicHHE EBPONCHCKUX TpaxaaH MyTeM
3HAYUTENBHOTO PACIIMPEHHs MOJHOMOUYNN EBpOIEMCKOTO ‘HapiaMeHTa. Majao Toro, 4ro
'COBMECTHOE pelIeHHUe' CTaNo ‘O0BIYHON 3aKOHQAATEINEHON MTPOLEypOi’, MapIaMeHTCKUE
IpaBa MPHUHATUS PELICHUH OTHOCHUTENbHO MCIHONHUTEIbHBIX, BHEIIHUX, U OHOIKETHBIX
MOJTHOMOYHH OBUIH TaKKe 3HAYNTEIILHO YBEJIMUCHBI.

3akiiroueHue

Takum 00pa3zom, 3a MepBbIC MIECTHASCATIICT ero NCTOPAK EBponeiickuii coro3 pa3Buics u3
ckpomaoro CooOmiectBa  yriisi MW cTaldBK mpotodeaepatuBHoMy Coro3y, KOTOPBIH
BOBJICYEH TIOYTH BO BCE OOIAcTH COBPEMCHHOM, >X3HH. \COI03, OIHAKO, HE TOJBKO
paciIMpuil CBOW TQfIANAIONIMI 10N IOPUCIUKIUIO MY Teorpapuueckuii o0beM, OH
3HAYHUTENHHO YIITyOMII CBOI HAHAIIMOHATBHBIN XapaKTep - U OTHOCUTEIFHO HOPMAaTHBHOMN
Y OTHOCHUTEJHHO MpeleAeHTHON HaTHAIIMOHAABHOCTH.

OTa miaBa MOCMOTpena Ha)ueThIpe MmeTOpUUYSCKuX mepuoaa B sBomoruu Coroza. OnuH
TOJILKO AT€PBBIN HEPHOJT MOKPEUT COPOK JIET, W DTO HE CIYYailHO, TaK KakK IPOILIbIE
JBa/If@Th JieT OBUIHM MEPHOIOM HYCKOPEHHOTO' H3MEHEHHs B KOHCTUTyLMH. llompaBka
Horosopa cienoBana nonpaske J(orosopa! JlnccaboHCKH TOTOBOp SBIAETCS MOCIEAHEH
IJ1aBOM B 3TOM KOHCTUTYITHOHHOM POMAaHe IeITH.

Ortor 'HOBbIM' EBPOHEHCKHNA €003 OTIMYAETCA IO 3HAYUTENIbHBIM OTHOUICHUSIM OT
'ctaporo' EBpoOIeicKOro)Ccoi03a, 0CHOBAHHOT0O MaaCTpUXTCKUM JOTOBOpoM. Mano Toro,
4YTO CTPYKTypa cTonda ‘HWeuesna, yupexaeHusi Corosa, a TakkKe €ro IOJHOMOUYUS H
MPOLEAYPHl 3HAYUTEIBHO W3MEHWINCh. EBpONEHCKHN COK03 CErofHsA COCTaBISET
'TOBOJIFHO KOMITAKTHBIA' KOHCTHUTYIIMOHHBIH OOBEKT. EMWHCTBEHHBIM CIYTHUK, YTO BCE
eme opOUTHI BOKpPYT 3TOro empormeickas OOumHa ATOMHOW 3HEPruM; W HAACIOTCS, UTO
rOCy/lapCTBa-4JCHbl OyAyT - Kak MOXHO cKopee - HHTerpupyior 1o CooOIecTBo B
EBponeiickuii coros.

JIuccaboHckuii oroBop He Oyner mocnenaned maBoii EBpomnelickoro coro3a. ITockonbky
sBotonMs EBponeiickoro coro3a, KOHEUHO, MPONODKHUTCA. M3MeHeHne B KOHCTUTYLUH
JOJDKHO OyZleT cllefloBaTh 3a COLUAIbHBIMU M3MeHeHUsAMU. CO03 JI0JDKEH IPU3HATh 3T0;
WIKM UHaye, 3T0 Oy[eT Haka3aHO >KU3HbI0. To, 4TO 3amMeuaresIbHO, OJHAKO, TO, YTO METOJ
M3MEHEHHUs] B KOHCTUTYLIMH CAaMOCTOSATENBHO M3MEHSJICS CO BpeMeHeM. B To Bpems Kak
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CHayaja OpraHM30BaHO MOCpPEACTBOM o0mux kommnereHimid Coro3a, 210 ¢opManbHBIX
monpaBok  JloroBopa wumeror wuHTerpamms’ (cf. IIpotokonm Ne 21 ‘Ha Ilozurum
Coenunennoro Koponesctsa u Mpnanauu B otHomeHuu obnactu CBo6ob!, 6€30macHOCTH

O

u CrpaBeIuBOCTH ).

B.
Koncturyuus u genepaausm

B 3akoHOmatenbHBIX akTax M cyaeOHbIX pemieHusx EC Bbl He BCTPETUTE MOHSATHS
“denepammzm” win “denepanus’”. JokymeHTbl Coro3a H30€TaroT yoTpeOiIeHus THX CIIOB.
Ho mipu onucanvu EC BBl HEMMPEMEHHO CTAJIKHBACTECh C TPYJIHOCTAMH OMPEICICHHS €ro
NPUPOABI U CYLIECTBA YCTPOUCTBA 3TOTO0 00pa30BaHusL.

CogepiireHHo onHo3Ha4HO, EC He siBisiercst rocyaapcTBoM. [0CyaapcTBo e HaMu 0ObIYHO
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OTOXJECTBIISIETCS. C TOM MOJAENBI0O TONUTHYECKOTO YCTPOWCTBa, KOTOpas mpuobOpena
3aBEpIICHHBIM BHI B 17 CTONETHH, U CBSI3BIBACTCS C CYyBEPEHUTETOM, KOHLIIEHTPHPYIOLIEM
NyONMMYHYI0 BIACTh W PACHPOCTPAHSIONIMM €€ TOCIOACTBO Oe3pas3aenbHO Ha
TEPPUTOPHUIO, 3aKIIOYEHHYID B UYETKO O00O3HA4YCHHBIE TpaHULBl U HaceJleHue,
MPOXKMBAIOIIEE HA OJTOM TeppuTOpHH. Takas MoOAens MOIy4YWJa HauMEHOBaHHE
Becrganbckoii mo umeHn MupHOro noroBopa 1648 roma, ompeAenHBIEro MPHHIMIIEI
ycrpoiictBa B EBpone Ha HECKOJBKO BEKOB BIIEpeA. DTa MOIENIb 0003HAYaeTcsi CIOBOM
State B 3amaAHBIX fA3bIKaX, W OpraHu3yercs C TMOMOIIBI0 NpodhecCHOHATEHON
aJIMUHHUCTpaLUy, OIOpOKpaTWUH, YIPaBIAIOIIEH HaceleHHeM M TeppUTOopHeld Ha
KkubepHeTnuecKkux npuHnunax. OQHO orpaHudeHHe 3HAET TaKOe TOCYAapCTBO — 3TO TAKOe
e TOCyAapcTBO. IpaHMIBl TocymapcTB M 0003HAYAIOT 3TOT OajaHC B3aMMOICHCTBUS
MEXIy CyBEpPEHHBIMH rocynapcrsamu. MHorna 3ToT 6amaHc MEHsETCs, YTO BEAET K Iepe
YCTaHOBJICHHIO TPaHULI.

Becrganbckoe rocymapcTBO SBIAET cO00H HMEpapXUYCCKYI0 CHCTEMY; IIOJIOKCHUE
JJIEMEHTOB B JTOM CHUCTEME — MOAYMHEHHOE HadajaM. CyBEpPEHHTETa, OCHOBHAs HIes
KOTOPOTO 3aKJII0YaeTCsl B YCTAHOBICHHH TOPSAMAKA, BBICHICTONIO OTHOIIEHHIO K JIHO0OI
YacTHOM BoOJie W MHTepecy. lepapxusi TAKKE O3HauaeT TO, YTO BJIACTHIO OOJIamaeT
BIIACTHUTENb, IOAYNHEHHBIE BIACTh BOCIPHHAMAIOT.

Ho cymectByer emie oauH npenen cyBepeHHON BIAaCTH, KOTOPbI HEBO3MEKHO OTOOPA3UTh
Ha MECTHOCTM WJIM Ha reorpaguueckux kaprax.dlexo B Ttom, uro. Bectdanbsckoe
TOCYIapCTBO BOCIPHUHMMAET W0, MPaBOBOTO MOPSAKa. OTO TOPSIIOK B3aUMHBIX
orpannyeHui. locygapcTBO  OrpaHMYMBaeT  JMYHOCTh, JIMYHOCTH OTPaHUYUBAET
nyOonuuHbIA mopsaaoK. [1yOonuuHbIil NOPsIIOK 3aMHIECPECOBAHNB TOM, YTOOBI JTUYHOCTH HE
MpOSBIIsJIa CIIOHTAHHBIX M HE3arIaHUpOBaHHBIX AeucTBul. JluiHoCTh 3aMHTEpecoBaHa B
HEKOW CTereHH CBODOADI Iepe T JIMIIOM ITyOIHGHOTO TTOpSIKa:

EBpomnefinpl  cozmanu State kaK COBEPIICHHYIO MaIllMHY, OPTaHH3YIONIYIO0 ITyOIWYHBIN
MOPSAZIOK, HQ HE CMOININ YCTPaHUTh 3a30p MEXIy\cucTeMor State 1 TMYHOCTHIO. JIMUHOCTD
HE 10 KOHIA BKIIOYAeICcs B TOCYNapCTBO, FOCYIAPCTBO HUKOIA HE MOXKET NPOHUKHYTH BO
Bce cq)ephl )KU3HU JINTHOETH, JTaKe, €CIIM TIPSMO’ CTaBUT Iepe]] coboit Takyto 1einb. [Totomy
HEN30€XKHOMIOSIBIISIETCS] T'PAHMIIA MEXKAY MTyOJMYHBIM MOPSIIKOM M YaCTHOW KHU3HBIO, TaK U
HE BKJIIOYCHHOM B MyOJIMYHBIA MOpAJOK. U motomy cyiiecTByeT MHOXKECTBO TEOpUH U
OOBSCHEHNH, KaKhOHHU CBS3aHBI MEXIY COOOW M Ka B3aMMOJCHCTBYIOT — IYOJIMYHBIH
nopsiiok u cdepa gactHoro. OOHOM M3 TaKMX TEOPHH, W OIHOW M3 CaMbIX Ba)KHBIX
SIBIIIETCS TEOPUSI KOHCTUTYIIMOHHOTO TrOCYIapCTBa.

Ho EBpomneiickuil coro3 HE SBIIAETCS TOCyAApCTBOM, XOTS M COCTOMT M3 rocymapcTtB. Mx
COI03 HE MPOU3BOJUT €Ille OAHO rocynapcTBo. OH HE CO3/1aH B MapagurMe BOSHUKHOBEHUS
HaIlMOHAJBHBIX CYBEPEHHBIX TOCYyIapcTB coBpeMeHHocTH. B mokymentax EC Takxke
HEJNb35 BCTPETUTH TOHITHE CYBEPEHHUTET 10 OTHOMEHHIO K EC.

Ho Esponeiickuii coro3 He SBIAETCS U NPOCThIM [[OrOBOPM CYyBEpPEHHBIX TOCYIapCTB
MeXa1y co00i. DTO HE MEXTOCYIapCTBEHHOE HMIIH MEXIIPAaBUTEILCTBEHHOE J[0TOBOD.

EC cozman kak cioxHoe oOpa3oBaHHE, HE Hacienylollee MOBECTKY IHS CYBEPEHHBIX
rocynapctB. OH pelraer He TOJBKO 3afady OpraHu3aluu myonmdHoro mopsiaka. OH 3To
JenaeT Uil OpraHu3alyy MyOJMYHOTO HOPSIKA, MPUHUMAs KaK MCXOOHOE, €r0 CIIOXKHBIHI
XapakTep ¥ U3HAYAIbHO HE CTaBS 3a/1aud 10 €ro YHU(UKAINHU TI0] BIUSHHEM CYBEPEHHOM
Bractu. EC u3Ha4ambHO OTKA3bIBAETCS OT MPHHIIMIA KOHIICHTPAIMH BIACTH M YCTPOCHHS
€€ Ha HepapXUUYeCKUX Hadanax.
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DTO MPOEKT, albTepHATUBHBIN BecTdanbce bHO HE OCHOBaH

Ha nae€ CYBEpPCHUTETA, HE HaAIIpaBJICH Ha BJIaCTH,

MyOITUYHBIN

MIPUBOIUT K
OpAMIOK, HX
B3aUMOJIEUCTBUIO MEXLy COOOM, a Td MU TIOJUTHYCCKUMU LIEHTPaAMHU.

OTMCAHUS TPUBOIUT
100 KaK CBEPXHUHCT

Ha nene cymectsy HO Ha IIp
APCTBEHHBIN CYBEPEHUTET, YTO I103BOJISAET

UIIaJIbHO HWHOM S3BIKC U B



32

Federal
Government

State

The People Government

EC co3naBaincs kak cOI03 — JOKYMEHTHI, Jexaliye B ocHoBaHnu CoOOWECTB, CO31aI0T
MIPaBOBOM XapakTep, YCTaHABIWBAIOLIWA ONHOBPEMEHHO pEXHM JUIsl BCEX YpPOBHEU
OCYIIECTBICHNS IIOJIUTUKU: HALMOHAJIBGHOIO, HAJIHANUOHAIBHOIO M I OTACIBHOU
JUYHOCTH, Oynb TO (PU3NUECKOE JIUIO MK Koprnopauys. [ToBecTka IHS U y4UpeauTenbHbINH
XapakTep  Takoro 4 OOBEOMHECHUS HE, IO3BONSIOT CFO  paccMarpuBaThb  Kak
MEXIIPaBUTENBbCTBEHHOE JloroBOp. IIpu 9TOM Takoli COX03'BCE €ILIE BO3ACPKUBACTCSA OT
CaMOOIIpeieNICHNs] CBOCH CTPYKTYphl B KaKMX-THMOO TepMHHAX, OTHaBas MpPEANIOYTECHHUE
MHCTUTYLIMOHAJIbHOMY CTPOUTENBCTBY. M BBICTPAUBAaHUIO BIEMEHTOB, IO3BOJISIFOIIAX
TaKoro JOAa TOMUTUKY OCYILECTBIATH. Ho OH 'HE SBIAETCA U COIO30M CYBEPEHHBIX
rOCylapcTB, HE SIBIACTCS, MPOCTHIM MPOU3BEAEHUEM MX BOJIA. II0TOMy 4TO HOKYMEHTEI
HOCST YYPEAWTENbHBIN XapakTep W B, CaMOM aKTe YYpEeKIEHUS H3MEHSIOT HECKOJIBKO U
CTaTyC HallMOHAIbHBIX FOCYAAPCTB, BXOASAIIUX a HETO.

T'ocynapctBa, 3aKiitouatomuye JOroBop o cooduiecTax, He ucye3aroT. Ho Bo3HuKaeT HOBas
CUTyalllsi ¥ CHCTEMaj, KOTOpasl YK€ HE OIMUCHIBAETCS C MOMOIIb IMOHITHA CYBEPEHUTET.
CyBepeHHUTET He MCUC3ACTHO TiepecTaeT ObITh KOHLENIMEH, KOTOpas JEKHUT B OCHOBAHUH
MyONMYHOTO TOpsAKa. BMecTo 53ToH uaen cooOINecTBa OCHOBBIBAIOTCS Ha Hiaee
KOOIIEPALlNH, COTPYAHUYECTBA. DTO HE TEOPHS], & IOCTPOECHNE OTUTUYECKOTO U TPABOBOTO
MOpsiIKa, OCHOBAaHHOTO HA MHOTOOOpa3ny U y4acTHH.

[Toromy Tax momymnsipHOW cTaHOBHUTCA Teopusi MoranHa AnbTy3us o cyOCHAMApHOCTH, HE
Mpeanojararomas KOHLIEHTpallud  BIACTH, HE NpeAroNararomas —CyllecTBOBaHHE
HWepapXuH, HO COCPEIOTaYMBAIOIIAsACA Ha TMPOLEAYPax B3aMMOACHCTBUS Pa3NHIHBIX
LIEHTPOB BJIACTH.

OTOT npo1iecc MPOUCXOIUT B CUTYAI[MM MHOKECTBEHHOCTH KOHIENIIUN U MPEICTABICHUN O
TOM, KaK ¥ YTO BO3HHKAeT B MPOIIECCE CTPOUTEIHCTBA. JTO MpobiIeMa — KaK OMHCHIBATH
MyOIMYHBIN MOPSAIOK HE-TOCYAapCTBa M He-MEeXIyHApOJHON OpraHu3aluy.

OTo He BIOMHE HOBBIM OMBIT. Defepanu3M IPeCTaBIsIeT cOO0H KOMIUIEKC Haehd 00
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YCTPOCHHM  OCOOCHHOM  OpraHM3ali  MOJUTHYSCKOW  BJIACTH B CHUTYyallUH
MHOYKECTBEHHOCTH TIOJIMTHYECKUX AaKTOPOB, HWCKIIOYAONMIeH JO0yI0 BO3MOXKHOCTH
CyOOpIMHAIIMM M BEPTHKAILHBIX, MEPAPXUYCCKUX BIACTHBIX CTPYKTyp. [louemy Takas
uzes Bo3HUKIA y AnbTy3us? OH ObUT TOCTABJICH B CUTYAI[UI0 MCHBITUHCTBA.

Jxon Kunkaiig mumer: «®emepanu3M - 3T0, MO CYTH, CHUCTeMa JOOPOBOIBHOTO
CaMOYTIpaBIIEHUSI M OOIIEro MPaBICHUS». DTO BBIACHIETCS NPU WCCIECAOBAHUH 3HAYCHUS
cioBa «(eaepanbHbIi», KOTOPOe MPOMCXOMUT OT JaruHckoro foedus, o3Hadaromero
«KOBEHAHT», «JloroBop» WM Ha CIaBIHCKOM $I3BIKE «3aBET». 3aBET O3HAYaeT
o0s13aTeNnbHOE MAPTHEPCTBO MEXIY PAaBHBIMH, B KOTOPOM CTOPOHBI COXPAHSIOT CBOIO
VHAWBUIYAIHHYI0 CaMOOBITHOCTh U IICJIOCTHOCTh TPU CO3aHWU HOBOHM OpraHU3alluH,
TaKOH KaK CeMbsI WIIH TOJIUTHICeCKUN opraH. Co3Matoluiicss COr03, B CBOIO OUYepelhb, TAaKKe
MMeeT COOCTBEHHYIO CaMOOBITHOCTh M IEJIOCTHOCTh. 3aBET)TaK)Ke O3HAYaeT MOPAIbHOE
00513aTeNIbCTBO, B KOTOPOM TapTHEPHI BEAYT ceOs APYr ApPyra B COOTBETCTBHU C JYXOM
3aKOHa, a He MPOCTO OyKBOIi 3aKoHA".

Unes 3aBera nmeer OuOneiickuii xapaktep. OTHOImIEHUsT MES¥AY borom u uenoBexoM,
Bborom u M3pauneM onuchBalOTCSI UMEHHO KaK cepusi 3aBeTOB: MEXkAy borom u Anamom,
Mexay borom u ABpaamom, mexay borom n'Moeuceem mT.a. B stux orHomenusx bor u
YeJIOBEK — Pa3Hble, HO BMECTE C T€M, BCTPEUAOTCHBAUIOCKOCTH 3aBeTa. Jra uies craia
OJTHUM M3 MOJINTHYECKUX aTTpakTopoB B,Anrnuy, [lomianauu n Amepuke B 16-17 Bekax.
Jlromu TOro BpEeMEHU COTPYIHMYANM B Jdyxe¢ KOBCHaHTa. buOnus Obutla OZHMM U3
Ba)KHEWIINX MCTOYHHKOB, c(HOPMUPOBABIINX OOPas, MOJUTHYECKOTO MBIIIICHUS aHTIIMYaH
u amepukanieB. Koraga B 1824 rony Mekcuka Bochpussia koHctutyiuio CILIA, ona He
CMOITIa €€ peand3oBarb B ee mnonutuaeckon KymsType. CCCP, HaspIBaBIIMEHCS
(denepanueii, ObUT ANEK OT I'PAXKIAAHCKUX CBOOON M HJCH KOBCHAaHTa, U TaK U HE CMOT
pean30BaTh HACIO 0OIICCTBCHHOTO CaMoypaBieHus 1o Mojenu CoBeToB.

CoOrbITHe, KoTOpOE COCTosIoCh JieToM 1775 toma Ha KOHTHMHEHTalIbHOM KOHTpecce B
Ounanenb@uy, WUIIOCTPUPYET CTEHECHb, B KOTOPOW IyPUTAHCKUM KOHBEHIHAIN3M
MIPOHM3BIBAJ, OOLIECTBO TOI'Q BpeMeHHU. KoHrpecc CTONKHYIICS ¢ KPU3MCOM HEMUHYEMOM
BOITHBI ¢ bprTaHueil, oH mpeIoykniI HapoaaM KojaoHui nposecty AeHb 20 urons 1775 roga
KaKk «IEeHb MyONMYHOro MOKasHUS, MOCTa W MOJHUTBBD). OTO TIOCIYXWIO OBl
«HCTIOBEJIOBaTh W OCYXJAATh HAIld MHOTOYMCICHHbIE TpPEeXH U TpeyiaraTb Hallu
COBMECTHBIE MOJBOBI BCEMOT'YILIEMY, BCEMOTYLIEMY M MHJIOCEPAHOMY H30aBIICHHIO OT
BceX COOBITHI», yT0ObI OH MOr OBITH «IPOCTUTH HAIIM OE€33aKOHUS, YCTPAHWUTH HAalld
HBIHEIIHUE Oe/CTBUs, H30eraiiTe TeX OIMYCTOUIMTENBHBIX CYXJICHUH, KOTOPBIM HaMm
yrpoxaroT». I GEeKT 3Tol peKOMEHAANH ObLT 1aJIeKO HE Pa30uapOBBIBAIOIIKM: IOBCIOLY,
or Hoeoit Anmmu no KaponuHbl, OBUIM HIMPOKO PACIPOCTPAHEHBI TPOSBICHUS
MOJUIMHHOTO ~ yXKaca, pacKasHWs, MOJUTBBI W TIOKagHWe. TakuM  oOpasom,
KonTnHeHTanbHBI ~ KOHrpecc  (COCTaBIEHHBIM  YacTUYHO M3  IOCIeAoBaTelei
[IpocBeleHust ¥ JAEUCTOB) 3aBOeBajl 0JaroCKIIOHHOCTh HApojaa B MpeacTosleii 0opbde ¢
BenuxoOpuranueii. Cmeic npusbiBa Konrpecca ObL1 cpasy HoHAT, noToMy uto KoHrpecc
3aTPOHYJ YpE3BHIYAIHO TOHKWH W YYBCTBHTENBHBI HEPB CPEIM CAMUX KOJIIOHUCTOB;
MeXaHH3M, KoTophlii KoHrpece ucmons30Bai uist pacipoCTPaHEHUs] CBOETO MOCTaHuUs, ObLT
MIPOIOJDKEHUEM TOTO, UTO MpakTukyercs He MeHee 150 nmet B HoBoit Anruu. B Hogoit
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AHTIMYA TyPUTAHCTBO MPHUBBIKIIO K CYIIECTBOBAHUIO MPSIMOTO JIOTOBOPHOTO OTHOIICHUS C
boroM m MOCBATUTH OAWH JCHH HEAETH WCIIOBESAAHHWIO W TOKasHUIO B rpexax. Kaxkmoe
YeloBeueckoe Oe3nelicTBrUe Hapyaino aoroBopHoe JloroBop ¢ OMHHUIIOTEHTOM M TaKUM
00pa3oM IPUBOWIIO K TPOIMOPIIMOHAIIEHOMY HaKa3aHHIO.

Konrpecc, uro 66110 0B HIENTECO00pa3HO OOPATUTHCS K KOJIOHUCTaM C TOYHO TUITHYHBIMH
(dopMamMu W dIEMEHTaMH ITypUTAHCKON KylIbTyphl. B Takom oOImmiectBe, HAIOIHEHHOM
PENUTHO3HBIM YyBCTBOM, OCHOBAHHBIM Ha JOTOBOpEaln3Me MEXIy JoAbMU U borom mu
MPUBBIKIINM K TPAKTUKE JOOPOBOJIBHOTO OOLICHHUS MEKAY Pa3IHYHBIMH XPHCTHAHCKUMHU
KOH(EeCCHsIMHA, COBPEMEHHBI TONMUTHYECKUI (hemepann3M Haien HaeadbHBIA CcyOcTpar
JUISL €r0 TEPBOTO MOJOKUTENFHOTO MPUMEHEHH S, Oylydd 3aMEUCHHBIM HE KaK HEYTO MHOH,
HCKYCCTBEHHOM MJIM CIIOKHOH, 8 CKOpee KaK MOJEJNb IPa)XXJaHCKOW OpraHu3aluu, KOTopas
paHee ObUTa OYepUeHA B PEIUTHO3HOW ¥ TOJUTHYECKOW KyIbType IypuraH. B sTom
KOHTEKCTE Ha TOJIUTUYECKHE HWHCTUTYThl TNEPEeHOCHMINCHh T€ K€ HJAEeM KOBEHAHTa.
OOpasyromuiicst CO3 BO3HMKal HE Kak MOHQIIONBHBI CyBepeH, HO B CHTyallUH
MHOKECTBEHHOTO B3aUMOJAEUCTBHUS CO IITaTaMHU{IKOTOpBIE B'CBOIO OYepeab MPeICTaBIIIN
co00H MOMUTHYECKYIO POPMY I'PakIaHCKOU JKU3HU.

CaletTH ompenenseT KOBEHaHT Kak «I0OPOBOIEHOE 00BeTMHEHIE MEXTy HapOoJaMH WITH
napTudaMm, HMCIOIIUMU HE3aBUCHMBII CTaryC, IJisld IIPUHATUA OGIIII/IX MCp WA
00513aTeNBECTB 0 JTOCTIDKEHUIO OFPaHWYCHHBIX WA O4€Hb OOIMMX IENel B YCIIOBHUSX
B3aMMHOI'O YBa’XCHUA HHI[HBHI[yaHBHOﬁ LICJIOCTHOCTH aCCOITMUPOBAHHBIX YJICHOB).
@enepanu3M He  IpenrnojaraeTr HoCTpoeHne c¢iaadoro rocymapcTBa, OH HeE
MIPUMHUTHUBU3HUPYET, OH HE CO3MAeT CJIENbIe 30HBINUTS BIACTH. YacTo MOXXHO BCTPETUTh
unen o (deneparuBHOM ycTpoiictBe B Jpepnei I'pefmau, Jpesnem Wspawie wiu Peun
Ilocnonuroit. C OQEHOW CTOPOHBI, 3TO. Q4EHb LIMPOKHE O00O0OIIEHUS M MapauIeiy,
nockonbky B I'penmm miou U3pawne mMbl WMeeM NeJI0 C MEXIrocydapCTBEHHBIMH WM
MEXIUIEMEHHBIMU COI03aMH, 4 CO3AABATUCh OHH COBCEM C HHOM II€NbI0, HEXEIH
coBpeMeHHBIe Penepauny. C Apyroil CTOPOHHI, TAKOTO POjIa CPABHEHUS ONPaBIaHBI, TaK
KaK MQ3BOJISIIOT YBHUISTBAIABHOENB (elepaiu3Me — ero JOrOBOPHOM XapakTep, KOTOPBIT
BOCXOZIUT K)MIPEICTABICHUSAM O BOSMOXHOCTSX U JJOCTOMHCTBE CYOBEKTOB, BCTYIAIONIUX B
TaKOTO PO/l OTHOIICHWS.

Uctopust coBpemeHHOro ¢deaepanusma nHaunHaercst ¢ CIIA. depepauuns - meiroctHoe
TOCY/IapCTBO, CO3JaHHOE, MMEHHO KaK TOCylIapcTBO, HO C OCOOEHHBIM pasrpaHHYCHHUEM
BJIACTH, NPHU3BaHHOE NOBBICUTH ee 3PpdekTuBHOCTE. ITO (hopma rocymapctsa MoxepHa,
pacTymiero u CnocoOHOro K petieHnto oomupHeIx 3aaad. Koncrutynus CHIA nHaunHaercs
co cinoB «Msl, Hapox CIHA...». DTOT Hapod — CTPYKTypa, COCTOAIIasl M3 OTAEIHHBIX
JOneH, - co3maeT camy (emepaunnio B e CIOKHON CTPYKType — Bo3HHKaeT DenepanbHbIi
HEHTP W MOATBEPKAAIOTCS TpaBa IITAaTOB, BXOMSIINX B HOBBIN coro3. Denepalust — 3TO He
COI03 IITATOB, HE MITaThkl 00pa3yloT denepanuio. OHU TONyYArOT CBOW CTATyC C COMO3E
OIHOBPEMEHHO ¢ (enepanbHBIMU OpraHaMu Biactu. M y mraroB, u y ¢eaepaabHOro
LEHTpa OIMH M TOT K€ MCTOYHHUK WX CTaryca — 3TO NpaBo Hapoja. [IpuHIMIMaIbHBIN
npu3HaK Qenepanuu — 3TO €€ JOrOBOPHOM XapakTep, OObeJUHEHHE 4Yepe3 IaKTh,
OCHOBAaHHBIC Ha CBOOOJHOM COIVIACHHU JOTOBAPUBAIOIIMXCS CTOPOH. ITO OOTOCIOBHE,
KOTOpOoe OBIJI0O MHCTPYMEHTOM MEHBIIMHCTBA B Pa3HOOOPAa3HOM MHpE MPOTECTAHTCKHX
PEIMTHO3HBIX TEOPHH, OBUIO PE3YNbTaTOM JOJATOr0 M CIIOXKHOTO HHTEIUIEKTYaJIbHOTO



35

npornecca, Hadaroro B llIBefinapuu L{Buarnu u Bynnmmarepom, a B PeiiHckoii oOmactu -
Oxonamannycom u Maptunom bycepom. Ero mepBas mcuepriipiBaromias KOHIET Ty TH3aIHS
Obula JOCTUrHYTa TOJUIaHAEl 3axapuac YPCHHYC M ero aHmuiickuii ydenuk Tomac
Kaprpaiit. [locnennue pacnpoctpansiii QeaepaisHoe 00rocioBre B AHIIMH, TPUHIHIIBL
KOTOpOro OBUTM  OKOHYATENIbHO YCTAaHOBIEHBI HEKOTOPHIMH BaXXHBIMH  WIIEHAMHU
uHTeIreHmn Pedopmannu, Takumu kak YunbsMm [lepkunc, Yunbsim Oiimc u JxoH
IIpecToH.

Tax BO3HMKaJIO HOBOE MOJIUTHYECKOE U MIPABOE YUEHHUE U COLUANIbHBIE PAKTUKHU, KOTOPbIE
KOTOpBII OoNbIleé HE OCHOBBIBAICS Ha <«IIPUPOIE», & CKOpee Ha YeJIOBEUYECKOM
BomoHTapu3Me. [lomemienne 3Toro BoIIOHTapru3Ma ObLIO OY€Hb OTIIMYAETCS OT Pa3THIHBIX
¢dbopM cpenHeBekoBoit foedera , TOCKONBKY OHHM CCBUIAJIUCH MHPSIMO HAa OWUOIUIO W,
CJIEIOBATEIbHO, HHTEPIPETHUPOBAIM BCE JIOTOBOPHBIE OTHOLUEHUS LEPKOBHOHM U
OO0IIECTBEHHON XKHU3HM IO IMyPUTAHCKUM JOTOBOPOM KakK «B0XeCTBEHHOE MpaBo. Takum
oOpa3oM, OMONCHCKUI ONBIT IpeBHEro M3pawis, coCTaBICHHBINH 110 00pa3ily CBSIICHHOTO
coro3a M30paHHBIX Jtoaed ¢ borom, Obul mepenHIEPHPETHPOBAH U BOCIPOU3BEACH Kak
MOJUTMHHBIM OpPUEHTHP IS TOJUTHYECKHX OTHOMICHWH; (IIO3TOMY C CaMOro Hadaja
TEONIOTUYECKUI 3aBeT Hadal TIIyOOKO BMAT, Ha IEPKOBHYIO, ITOJUTHYECKYIO U
WHCTUTYIIHOHAIBHYIO Cephbl aHITIMICKIX MyPHUTaH.

Orta wupes omnpeneneHHOH (OpMbI TOCYJapCTBEHHOTO yCTpPOMCTBA . pasrpaHUuCHUS
MOJIHOMOYUH, MJEI0 OrpaHHYCHHS BAACTH uepe3' CIPYKTYpUpOBaHHE €€ OCOOCHHBIM
o0pa3oM, IpUHUMAs B pacueT CyHISCTBOBAHUE OJHOBPEMEHHO MHOKECTBA €€ HOCHUTEICH.
BracTe He MMEET ONHOTO MCTOYHMKA, BIACTh MPHHAIIEKHAT BCIKOMY, KTO NPETEHAYET HA
KOHTPOJIb 32 LIeJION Wil 4acThio COLMaIbHON >KU3HU.

Monens, peanuzoBanHas B ycTpoiictee CHIA ompenemnsieTcss ceromHs Kak TyallbHBIN
¢denepanm3m.. Ha3Banne », nompasyMeBaceT | pasrpaHUYCeHUE  MOJTHOMOYMH — MEXIy
DdenepajibHBIM HEHTPOM U cyObekTaMu. (epepagun. Takoro poga pasrpaHHu€HHE HOCHUT
yUpEAUTENbHBIA XapaKTep, OHO JISKUT B OCHOBaHMU camoil (opmbl. Hu denepanms He
co3JaeT ¢yObekToB (enepamyu, HU CyOBeKTHl (heaepalnu HE yupexaaroT (eaepaibHbIA
neHtp. CLITANBo3HHKAIOT ‘B \yUpeOUTEIHHOM aKTe MMEHHO Kak (enepauuns. VmenHo
mo3ToMy (ellepatiBHOE YCTPOMCTBO B NPWHIMIIE HE TpENroiaraeT mnpaBa BbIXoJAa H3
¢denepanun ee cyonekroB. OHU COCTABISIOT OpraHndeckoe 1enoe. Bmecre ¢ tem, oTinnune
denepanuy OT yHHTAPHBIX FOCYAAapCTB 3aKIIOYaeTCs B CHOCOOE OpraHU3aluM BIIACTH.
denepanms He HpexnojaracT oOpalleHUs] K MOHSATHIO CyBepeHHuTeTa. Bmecte ¢ Tem, B
(enepanuy CymecTBYIOT ONpeIeNIeHHbIE HOPMBI, O3BOJISIONINE Pa3peniaTb KOHQIUKTHI U
KOJUTU3WH B CITydae OCYIICCTBICHHsI KOMIIETEHIINH (eliepanueil 1 CyObeKTaMu Qe epariH.
[Mouemy deneparnBHas (opma BozHHKaeT? B criry HECKOIBKUX TPUYHH:

1. Heo0xomuMoCTh OpraHU3aIMy PECITyOINKAHCKOM BIACTH, OCHOBAaHHOM HA yYaCTHH
W OTpaHHYEHHUE BJIACTHU B MOJIb3Y AEIHOEPaTUBHOIO Mpolecca. Y4acThe —
BHECEHNE MHINBUIYIIHOTO U3MEPEHH B ITyOnu4HbIe neiicTBus. CyacTbe
OT/AEIBHOTO YenoBeka. C MOMOIIBIO OHSATHS CYacThsl 00eCIIeUnBaAETCS
paroHaIu3aIys MyOTMYHBIX HHCTUTYTOB.
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2. HeoOxomumocTs ydeTa pa3HooOpa3ne 1 HaNW4YHs HECKOJIBKUX PECyOIK,
YTBEpXKJICHNE U YKPEIUICHHE JeMOKPATHH, ITPaB TPaXkIaH, COCTABISIONINX 3TH
pecnyOnuKH.

3. HeoOxomuMocTh co31aHMs TOTUTHYECKOTO LEJIOTO.

[Toromy (penepaTBHOE YCTPOICTBO MpeAronaraeT OMHOBPEMEHHO OTpaHUYCHNE BIACTH U
ee KOHIEHTpamuio u (QokycumpoBaHne. BriacTp oOCyIIeCTBISiETCS B  HCIIONHEHUH
00513aHHOCTEH KOHKPETHBIMHU CYOBEKTaMH U B CBOCOOPA3HOM JHAJIOTe MHOXKECTBA IICHTPOB
BJIACTH.

EBpoma HaxomuTcst B COCTOSHMM MHOr000pasusi M3HadanbHO. Ee mpocTo HEBO3MOXKHO
MIPEJICTaBUTh B BUAE YHUPUIIUPOBaHHOW cTpykTypsl. [lotomy B EBpome cysecTByeer
ocTpas HEOOXOAMMOCTH B TPaXAAHCKOH KyJIbType, am,Takke B OYEHb IIHPOKOM
MIPOCTHAHCTBE MPUHATHS pelieHnH U ydacTus. Co3qaHu€ CyBEpEHHOTO LIEHTPA ¥ CHCTEMBI
OCHOBAaHHOW Ha CYBEPEHHTETE — UYPE3BBIYAHO KOH(IMKTHO B CUTyalluH (PaKTHUECKOTO
pa3Ho00pa3us U NPAKTUK HAIIMOHAIBHBIX rOCy1apCIB.

Oenepanmuct Ne 45 3amedaeT, yTo «peajbHOE O1aroCOCTOSHHE, BEIMKOTO Tela JIONeH
SIBISIETCSl BBICIICH IIENBI0, KOTOPYH) HEOOXOQAMMO IpeciiefoBaTh. ,., 'd HHKakas ¢Gopma
MIPaBJICHUSI HE HMEET HHUKAKOM ApYyrod LEHHOCTH, KPOME TOH, KOTOPAsi MOXET OBITh
WCTIONIb30BaHa JJIsl TOCTWKEHUS (9TOd, Ilenn ». DTQ To, uto Buaen xermc MbamucoH B
Ka4ecTBe MPHUHIUIA aMEPUKAHCKOW \PEBOMIOIIMH, W OH)ZIPUMEHWI ero K Qenepanusmy
Korja oH ckazan: «Ecnu Obl man KOHBeHIIMH ObLT HEOIATOHPHUSTHBIM K OOLIECTBEHHOMY
CYACThI0, MO COBET OBITOBL OTKIIOHUTBMLIAH. ECHm, 061 caM €003 OBLI HE CONTACHBIH C
001IIeCTBEHHBIM cYaCTheM, HAAO\ObLT0 OB OTMEHHTHL C0103. TOUHO Tak Ke, KaK M €CJIH OBl
CYBEPEHHTET TOCyapCEBa HE MOT\ObI IPUMHUPUTHCS CO CHACTHEM HApoJia, TOJOC KaKIO0To
n00poro rpakaaHnHa HMOJPKEH /OBLI Obl OBITB 3a TO, YTOOBI MEPBBIH OBUI NMPHUHECEH B
KEPTBY HOCHETHEMY.

[Nepend paknaHcKOW BOLHOM (PeaepaaTucThl HacTauBaiu Ha TOM, 4yTO KoHCTUTYIMS Obliia
W3HAYaNbHO JOTOBOP MEXAYy HE3aBUCHUMBIMH TOCYJapCTBaMH, M YTO OTIEJIbHBIE
TOCY/IapCTBa EOXPaHSIOT OKOHHUATEIHHOE MPaBO HA PELINTh, PEBBICUIIO JIM HAIIHOHAJIHHOE
MPaBUTENLCTBO NCBOM IOJIHOMOYMA. HO TakkKe OHHM OTKPBUIM IIOBTOPHO, 4YTO MJISt
MpeicTaBIeHUs rOCYAapCcTBEHHO-(DeepanbHbIX KOHQINKTOB HYXKHO OTKa3aThCsl OT TEOPUHU
0 ToM, uTo KoHCTHUTYLMs/OBlIa JOTOBOPOM MEXIy OTISIbHBIMH U HE3aBHUCHMBIMH
CyBEepeHaMH, KOTOPbIe MOTYT aHHYJIUPOBATh HEKOHCTUTYIIOHHBIE HAI[MOHAIBHBIE aKTHI H
naxe BeiiTH W3 Coro3a. DTOT ypOK ceroHs ycBamBaeT Empoma. U oHa pa3BuBaeT He
TEOPHUIO CYBEPEHUTETA, HO TEOPHIO CYOCHAMAPHOCTH B Ka4eCTBE OCHOBAaHOTO TPUHITUIIA
OTHOIIIEHUI MEX Ty IMyOJMYHBIMUA CYOBEKTaMU.

B cepun 3HakoBBIX pemieHni Ha nporskeHuH 1960-x um 1970-x ronos EBponeiickuil cyq
CTPEMWJICSI YMEHBIINTh WM yCTPAaHUTh MEXIYHApOIHO-TIPAaBOBOW xXapaktep Pumckoro
Horoopa. Tem cambiM Cya «KOHCTHTYLIHOHAJIW3HPOBAl» JIOTOBOP M CO37Aal
KOHCTUTYLIMOHHYIO OCHOBY JJisl CTPYKTYpbl (enepanbHoro Tuma B Espome. Cymbs
Oeneprko Marunau npu3HaeT: «Ecin ObI KTO-TO MOMPOCHIT CHHTE3UPOBATh HAIPaBJICHUE,
B KOTOpOM IMpeLeACHTHOe NpaBo mpousBogutcs B JlrokcemOypre ¢ 1957 roma, MoxHO
CKa3arh, 4YTO OH COBMIaJaeT C CO3JaHWEM KOHCTUTynmu s EBpombel”. Ota
KOHCTUTYLMOHANN3alUsl ~ OCYWIECTBISNIaCh € HMCIUIB30BAHUEM  CTPYKTYpHBIE U
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MaTepHuanbHble KOHCTUTYLIMOHHBIE TOKTpUHBI Cyna . MarepuanbHblii KOHCTUTYLIMOHAIN3M
- 9TO AOKTPHHA, COIIACHO KOTOPOH CyA NMPHHUMAET AAJEKO MAYIIHE PEIICHHUs B 001acTH
BbIpaboTKH monuTHKH B pamkax EC, ocoOeHHO B 00acTH SKOHOMHYECKOW HWHTETPALH.
Cyn, HampuMep, CIIOCOOCTBYET «HETAaTHBHOW» WHTETpAllM, YCTPAHEHHIO TOPTOBBIX
OapbepoB,  IyTe€M  YHOPSNOYCHHS  HENPUMEHEHHMs]  HALMOHANBHBIX  IPaBHI,
MIPETSITCTBYIONNX 3KOHOMUUYEcKoi nHTerpanuu. Pons Cyna B copeicTBUN SKOHOMUYECKOM
UHTErpaly He Nonydwia OoJbllIoe BHUMAHHE, I[IOTOMY 4YTO B KOHIIE KOHIIOB,
SKOHOMHYECKasi WHTerpaius Obljla CMBICIIOM CYIIECTBOBAHUSI OOLIETO pBIHKA. OTO
Hayasoch ¢ Aena JJaccCOHBHIUIS, XOTsl caMblii U3BECTHBIN npuMep - 310 «Cassis de Dijony,
rae Cyn nmpemioXuil MOJUTUKY B3aUMHOTO IPU3HAHMSA, IIPU KOTOPOW TOBAaphl 3aKOHHO
MIPOM3BENEHHBIE B OAHOM TIOCYIapCTBE-4JICHE paspemeHsl K CBOOOHOMY
paclpoCTPaHEHHIO Ha €BPOIEHCKOM pPbIHKE. OTO PELICHHE YacTO CUUTAIOCH KU3HEHHO
B)XHBIM UIS CO3aHME HOBOI'O IOIXOAA K TapMOHM3ALUM, KOTOPBII CTajd KpaeyrojabHbIM
kamueM Ennnoro EBpomnetickoro Axra 1985 roma. Kpome Toro, Cyn Takxke crocoOCTBOBA
"Mo3UTUBHON" HMHTErpanuy, pa3paboTKe MOJIUTUKH, KOTOpasi MPOABUIATh WHTErPALMIO
myTeM co3iaHus (aKTHYEeCKUX TONUTHK pearupoBaHust Ha Heymnaun CoBera WIH
roCyJapcTBa-4CHbl NIPUHITh HMIUIEMEHTUPYIOILICE 3aKOHONATEIBECTBO, YTOOB! 1aTh KU3Hb
JIOTOBODY.

EBpomnelickuii cyn, onHako, 6onee M3BeCTeH CBOMM CTPYKTYPHBIM KOHCTHTYIMOHAIN3MOM,
C TMOMOIIBIO KOTOPOTO OH TOMBITaJEsi yCTaHOBUTH, HOPMBI [UISI COOTBETCTBYIOLIUX
otHomeHus Mexay EC u rocynapctBamu-wieHamu. OH Ce/Ial 3TO MHOTUMH CIIoco0amu,
HO IIPsSIMOE JIEHCTBUE E€BPOIEHCKOro MPaBa, BEPXOBEHCTBO MpaBa EC, nmpenmymiecTBEHHOE
MpaBo, Cy/IeOHBIH KOHTPOIMb, M 3alllUTa OCHOBHBIX IPaB JOMKHBI paccCMaTpuBaTbca Kak
KpaeyronbHbI KaMEHb TOKTPHHBL.

EBporeiickuii cot03 BO3HUK, B AOCTMMKCHUE HEJEH M MHTEPECOB TEX AKTOPOB, KOTOPHIE
ObuIM BOBJIEYEHBL BMIPOLCCCHL CTPOUTENBETBA | yOnuuHOro mopsaaka B EBpome mocie
Bropod#t Muposoii Boabk, ILramyP. lllymana, uznoxeHHsli B aekiapanuu 9 mas 1950
roa’ mpeaNiaran cosath MEHbIA OPFAH Ul KOHTPOJIS 33 POM3BOICTBOM CTATIHM M YITIS,
CTpaTernYeCKUX OTpacieil | TSLKeIoH  HpOMBIIIIIEHHOCTH, Bo ®panmmm u 3amagHol
Iepmanun. UneHETBO B TakOM, OOBEIWHEHWH TIpEIIaralioch cIenarh OTKPBITBIM JIJIs
IPYTUX €BPOINEHCKUX, CTpaHaX. DTo MpedsioKeHHe ObUIo peann3oBaHo B EBpomeiickom
oObeuHeHNH Yy W ¢Tand. Mueu u pecypebl [lnana Mapiamia 3aJ0Kuid OCHOBY JJIst
peanmzanuu miada lllymana. Ilnan Illymana Obun HalesneH Ha TO, YTOOBI cliesiaTh BOMHY
«HE TPOCTO HEMBICIMMOM, HO MaTepUalbHO HEBO3MOXKHOW». Ilman Illymana 3actaBun
Opannuio npusHate DexpepatuBHyro PecnyOnmuky [epmaHmio B KadecTBe PaBHOTO
TOProBOTO MAPTHEPA, a OTBETCTBEHHOCTDH 32 YTOJBHYIO M CTAJICJIMTEHHYIO OTPACIH 00eHX
cTpaH OyJieT mepejaHa HaJHAIIMOHAIFHOMY OopraHy BiacTu. ). JloObua ymis u ctanu Oblia
CYIIECTBEHHOH, M €€ HaJHAI[MOHAJbHBI KOHTPOIh MOT OBl 0OE30TOBOPOYHO CBS3aTh
Opanuuio u ['epmanuo. 310 Ob10 cMenbM marom s Opannun. UroOsr ian Llymana
OBbUI YCIENIHBIM, TPU KITIOUEBBIX YYAaCTHHKA JOJDKHBI OBUIM J]aTh CBOE OJ0OpEHHUE:
npasurenscTBa Opannum, ['epmanuu n CIHA. Kanunep Anenaysp u3 ['epmanuu uckycHO
ucrionb3oBas [lman i manpHEHmMX mpereH3wid 3amamgHod lepMaHWM B OTHOIICHUH
MIOJTHOTO CYBEPEHUTETa W PaBEHCTBA 0€3 MOJ03PEHNS B BO3BPAIIEHUH K POCTY HEMEIIKOTO
HallMOHANM3Ma. AJIeHay3p TOHSUI, 4YTO DIyOMHa (paHIy3CKOro HeOoBepus K
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OeneparuBHoli PecriyOnuke ['epmanuu MokeT OBITh MPEOAOJICHA HWHTETpalMed U Oyaer
CIOCOOCTBOBaTh  MEXKIyHapomHOW  peabmimranmu  lepmanuu.  I[lpuBepikeHHOCTD
HEMEIIKOTO KaHIlIepa K STOMY NPEJIOKSHUIO MOXKET OBITh OOBSCHEHA €ro MOHUMaHHEM
TOTO, YTO WHTETpamus SBISCTCS CAUHCTBESHHBIM JKU3HECIIOCOOHBIM METOJIOM, KOTODBIH
QeneparuBHas PecryOnmmka Iepmanms Morma OB MCHONB30BAaTh TSI yCTPaHEHHS
OCTAIOIIUXCS KOHTPOJICH CBOCH BHYTPEHHEH U BHEIIHEH TIOMUTUKHA. YOCTUTh aMESPHKAHIICB
ObII0 OBI HEJerko: roccekperaph uH AdecoH OBUT OYCHH BO MHOTOM CTOPOHHHUKOM
EBPOINEHCKON MHTErpaIiy, *ejlareabHo, 4ToObl DpaHIus B3sia Ha ceOs WHUIMATHBY H
mo3ToMy momjepxana ero. llepBoHadanbHO wu3-3a o03aboueHHocTH CIIIA 310 OBLIO
OPUKPBITHEM JUISI TUTCAHTCKOTO E€BPOIEMCKOrO KapTens», 3Ta HEYBEPEHHOCTh B
6e3onacHoctu CLIA 3a mocienHue roasl OyaeT yrmyOnaThCsl, TOCKOJIBKY aKIEHT JeaeTCst
Ha  KOHKYPEHTOCIIOCOOHOCTh  HAa  MEXKAYHapOIHOM  DKOHOMHYECKOW  apeHe.
Nudopmuposanmne CIIA no Toro, kak mnan lllymana ObuI)oOHapomoBaH, OBUT BaYKHBIM
maroM, CIIIA ObUIM CIMIIKOM MOIIHBIMH JUIs TOOQYHBIX aericTBuii . [lpu mommepixkke
CIIA u I'epmanun mnas, y lllymana 6bu10 Mano fipobieMic yoexxaeHueM (GpaHIy3CKOTo
kabuHera. OpaHIus xoTena 3alUTUTh | epMaHHmlo, KaK 3TO MCTOPUYCCKHU CIIOKUIOCH; HO
TENepb W yTBEPXKIaTh MO3ULMIO eBpomnelckOr Brnactu. Jlexnapamusa Illymana okasanace
CMOCOOHOCTHIO U3MEHHUTH TPATUIIMOHHYIO ‘QPAHITY3CKYIO TIONUTHKY., -\ BMECTO TOTO, YTOOBI
yAepKHUBaTh Bpara, HoBas EBpoma Oyner mocepoeHa eh@pannueir m, ['epmanueli kak
paBHBIE.

[Tnan Mlymana ObUT yCHENTHBIM, ITOTOMY YTO OH HCIOJIL30BAJICS IPABUTEILCTBAMHM JIJIS
JMOCTM)KCHUSI CBOMX HaIlMOHAIBHBIX wWHTepecoB. Hampumep, MWramuu [lman I[lymana
NPEAOCTaBIII BO3MOXKHOCTh BOCCTAHOBHUTH CBOHNZCBPOICHCKUE MOJHOMOYHMS MOCIE €ro
ydactus Bo BTopoii MIApPOBOM BoitHE.

[Tnan Illymana OBDI Hpe3yJabTaTOM YMHOIO, TOJMTUYECKOTO MBIIUICHUS, a TaKxKe
3¢ G EKTUBHOCIBIO MHCTUTYTOB/KOTOPBIC OH Opoau. [Taprkckuii 10roBop, MOIMUCAHHBIN
mecThrodmeravu 18 anpers 1951 rona, ocHoBBIBasncs Ha lllymaHckoii nexiaparum. JTo
co3nafio EBporneiickoe coo0IIeCTBO yIisl U CTalli C HaJHAI[MOHAIBHBIMY [TOJIHOMOYHUSIMH,
HE3aBHCHAMBIMH OT HAI[MOHANBHBIX TPABUTEIBCTB, 3TO ObLI NiepBkhIii mar k EC.

Tak MBI MOXkeM HaAOMIOOaTh HEKUE JOOIIME HACH, IEId, HUCKIIOYAIOIIHEe BOCHHOE
MIPOTHUBOCTOSIHIAE, IMHTEPECHI, [KOTOPBIE B 3TO BPeMsl COBIANIM, HauOOJiee CHIIbHBIC CTPaHBI
HaxXOJWJINCh B HanOoyee ciaboM monoxeHWd W Tip. KoHe4Ho, CylecTBOBald U JApYyTrHe
MPENOCHUIKK JIJII MHTErpamuy: ONu30CTh CTpaH, CpaBHUTENbHas Oiu30cTh W 1p. Ho
WHTETpaIys C CaMOT0 Ha4ajla MPe/CTaBIsIa COOOH TBOPYECTBO M TOIHUTHKY, H300peTeHUE
ONTUMANBHBIX H  pabOTAalIUX HMHCTPYMEHTOB ¥  MEXaHHW3MOB, ITO3BOJISIONINM
OCYIIECTBJISATH COMMKEHUE U CO3/1aBaTh €UHOE MIPOCTPAHCTBO. MHOTIA IPEICTABIIAIOT ATH
MPOLIECChI, KaK OOBEKTHBHBIE, HO TEM CaMbIM B TEHb YXOOUT KaK pa3 OTrpoMHas
co3uaarenbHas paboTa Mo CTPOUTETLCTBY TAKOTO POJia IIPOSKTa.

HarmonanwHble rocynapctBa B pamkax CooOIIecTB 1 OCHOBaHHOTO Ha HUX EBponeiickoro
Coro3a HE JHKBUAUPYIOTCS, HO TIOCTENICHHO JOOPOBOJILHO OTPaHWYMBAIOT CBOM
CYBEPEHHTET B TIOJb3y OJTOTO HAATOCYAApCTBEHHOTO (opmupoBanus. I[lpu 3TOM
WHTErpalys B SKOHOMHKE MOCTENICHHO BTATWMBACT B JAHHBIA Tpoliecc W JApyrue chepsl
OOIIIECTBEHHOM JKM3HU: MOJUTUYECKYIO, COIMATBHYIO, KYABTYpHYIO, HH(OPMAIIMOHHYIO U
T.J., KOTOphIE CO BPEMEHEM TaKKe BKJIIOUAIOTCs B cdepy BeneHus EBpormerickoro Corosa.



39

Tak ke Kak M TOHMMAaHUC BO3HUKHOBEHHUS WHCTUTYTOB TMOMOOHBIX EBOMEHCKOMY
TPaXTaHCTBY: WHOIMA WX TPEACTBISAIOT, KaK €CTECTBEHHO BBIPACTAIONINE W3
SKOHOMHUYECKOM uHTerpammu. Ha camom nene, 3T0 HE COBCEM Tak, MOJUTHKA, MPaBo,
KYJBTypa, SKOHOMUKA — CBSI3aHBI MEXKIY COOOH U BIUSIOT OHA HA JIPYTYIO, HO KaXKJIas W3
aTHX cdep TpeOyeT CaMOMCTOATIHPHON HACTPOWKH M IIEeJIOr0 KOMIUIEKCa Mep IO
WHTETPallMM U aJONTAIMH C UHBIMH COLMATBHBIMU MTOACUCTEMAMH.

EBpOHefICKPIC IO MPOUCXOKACHUIO, UJCU KOHCTUTYLIMOHAIN3MA, IIPABOBOI0 roCyaapcCTrBa,
IIpaB 4YCJIOBCKA U PA3ACIICHUA BJIaCTEH BMECTE 06p33y}OT TOT UJCOJIOTUYCCKUI q)YHI[aMGHT,
Ha KOTOPOM CE€TroAHA OCYHICCTBIIACTCIA (I)YHKHI/IOHI/IpOBaHI/IC TTOJIUTUYCCKUX yqpexcz[eHHﬁ
KaK B paMKax OTACIbHBIX IrOCyJapCTB EBpOHI)I, Tak u Bcero Coro3a.

Mup u nopaook

Ho sTu uHTEepechl HAXOOWINCh U HAXOHSTCS B KOHTCKCIEC HACH, KOTOpPBIE MO3BOJISIEOT
UICHTU(DUIIMPOBATh U OCMBICIUTH CaM MHTEPEC{id OKa3bIBAKQTIOKA3bIBAIOT CYIIIECTBEHHOE
BJIMSHUE HAa COAEP)KaHWE M XapakTep BO3ZHMKAIOIIEro mopsaka. Mup u €IuHCTBO
SIBISIEOTCSL TakuM uHTepecoM. KanT B' Tpakrare «K Beunomy zMupy» OpHBIEKaeT
BHUMaHHUE K MpoOJieMe MOJIUTUYCCKOTO YCTPOMCTBA Ha Hadayiax Mupa. «BeuHblii Mup» —
COCTOSIHUE OTHOLUEHUN MEXAY CyBCPEHHBIMHU I'OCYAAPCTBAMHU, KOTOPBIC YPEryITHUPOBAHBI
MPaBOM TaK, YTO JINKBUIUPOBAHBI OCHOBAHUS ISl BOGHHBIX CTOJIKHOBEHHH. M, XOTS 3TOT
TpaKTaT UMEET SABHBIA XapaKTep YIPAKHCHUS;, TaKe IYTKH, - OH CTaBUT 3a/ady, CO3aeT
KOHIICTIITUIO MUPHOTO OOBEIMHEHUS, 9T0, OTPAKAGTCS 3aTEM Ha JIFOOBIX HHTETPAIlHOHHBIX
nporeccax. Moxer jud MUP OBETh TaKOTO, POjia MOJIIMTHYECKO ebio U nHTepcoM? Waes o
ennHoii Empome (Geper cBoe \Hawano | By JlaBHUcEe BpPEMs, OHA ObUla CBs3aHA W
MoJICp)KUBajiaCh ~ MHIEPECOM| B MHUPE ¥ \OOBCIUHCHHHM CHJI, TOHMKEHHUH YPOBHS
WPPaIMOHAJIBHOCTH  HJTH », OOYCHaBIKBAIaCh )\ CYIIECTBOBAHUEM aKTOPOB, KOTOPBIE
MPUHIMAUANBHO - HE MO OTPAaHUYNTh 'CBOIO, JEATIHOTh KaKUMH-THOO TpaHUIAMHU.
OT9adéTl 5TU UHTEPECHI peanu30Bajach B OrpoMHoM mpoekTe Llepksu, B nnee Umnepun,
[0-pa3HOMY, IOHUMAEMON, W, peaTU3yEMO, B MPOLIECCE BO3ZHUKHOBEHMSI HALlMOHAIBHBIX
rOCyJapCTB, OCYIIECCTRISABILINAX, UIMEHHO MHTEIPALIMOHHBIE IPOEKTHl BHYTPU PA3[CICHHOTIO
oOIiecTBa, W COLMAIBLHO M TeppuTopuanbHo.  JDkysenme Mam3uHu, apXUTEKTOP
coBpeMeHHOM Mrtamuu Obin paHHuUM cTtopoHHMKOM «CoenuHeHHbx LltaroB EBpomb» u
paccMmarpuBall €BpPOIEHCKOE 00heIMHEHHE KaK JIOTMYECKOe MPOIOIDKEHHE OObeIMHEHUS
Wranuu. Man3unu coznai aAswxkenue «Momonas EBpomna». HTepecHO, 4TO coBpeMeHHast
uaes equHoil EBpombl Takke BO3HUKAJA CPEAM TEX, KTO HAXONWJICS WU Mepen SIBHOU
BHEIIIHEU YTPO30H, WJIM B COCTOSHUU YTPO3bI U HEXBATKH IOJIHOM BIACTH, AyMajl O TOM,
KakiuM 00pa3oM MOXKHO OOECHEeYUTh TAKOTO POja y4acTHe 3a CYET OTPaHWYHUS BIIACTH, €€
pasnenenus. Otgactu unes o Enunoit EBporne BbIpakaiack B MBICTH OTAETBHBIX JIIOICH:
koposst boremun IO0pust [lome6panckoro B 1464 romy, «Coenunennsie IlTarer EBpomsny
Takke OBUIO HAa3BaHO KOHIICIIIIUEH, mpencTtaBieHHON Boiinexom ScrpxkeBckuMm B «O
BEYHOM MHpPE MEXIy Hapomammy», omyonmkoBanHoM 31 mas 1831 roma, Bo Bpems
Bocctanug B [lombmie mpotuB Poccuiickoit mmmnepun. [Ipeamonaraemele CoenvHEHHBIE
IITarer EBportsl SACTp:KEeBCKOTO TOJKHBI OBLTHA OBITH MEXIYHAPOTHOW OpraHU3aIHeH.

DT0 mepexon Ha MHOW YPOBEHb BHIICHHUS, yCTPEMIICHHE K HHTEPECY, HO HE Yepe3 CHITY, a
yepe3 TpaHcomaluio HHPPACTYKTKPHIL.
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Bo3nuknoBenne CIIA nmago HOBBIA TONYOK JUIS MBICTH €BPOMECHIICB O COOCTBEHHOM
noJauTH4eckoM nopsaake. Hamoneon boHamapt ocymiecTBIsBIINKA CBOW TIaH 0OBETUHEHUS
EBpomnbl 3ameuan, uro EBpoma, cocTosiias HE U3 UMIIEPHHA, a U3 CBOOOIHO CO3JaHHBIX
HaIlMOHAJIBHBIX TOCYAapCTB, MomIa Obl obecnieunts Mup U co3nath CoenuHenHble LlITaThl
EBpornsL. Tepmun «Coenunennsie 1lItatel Epomsi» (dpanmysckuit: Etats-Unis
d'Europe) mcnonp3oBancsi Bukropom [Toro, B Tom dmciae BO Bpemsl BBICTYIDICHHS Ha
MexTyHapoaHOM KOHTpecce Mupa, coctosiBiierocs B [lapuxe B 1849 rony.

B 1867 romy Jxysenme ['apubansau u [xon Crroapt Myt npucoeAnHWINCH K BUKTOpY
Ioro Ha cwe3ne Jluru mupa u cBoOoabl B XKenese. 3nmech anapxuct Muxaun bakyHuH
3asgBUI:  «YTOOBI HOOMTHCS TOp)KECTBA CBOOOABI, CIPABEUIMBOCTH W MHpa B
MEXIYHApOIHBIX OTHOIIEHUSX EBpOMBI W clenaTh HEBOBMOXKHOW TPaKIAHCKYIO BOWHY
CpeAM Pa3HBIX HAPOJAOB, COCTABIAIONINX €BPOMEHCKYIO CEMBIO, JIGKHUT TOJIILKO OAMH KypC
oTKpbIThIM: co3nath CoenuHennbsle llrtater Eppomsl«»), HanumonansHoe coOpanue
@®pannun Taxxke npuspano Coennnennsle tapsy EBpornsl 'mapTa 1871 rona.

ITocne xaractpods! IlepBoii MUPOBOI1 BOMHBI HEKOTOPbIE MBICTUTENN €HOBA HAaYalH IJIBITh
mo uzaee nonutuuecku eauHoit EBpombl. B 1923 romy aecrpuiickuit rpad Puuapa don
Koynenrose-Kanepru ocuoBan Jlpmwxenue [lan-EBpofia m mpunsin B 1926) rony B Bene
nepsbiii  [laneBponeiickuii konrpece.n, Llens Obwia, mist EBpombl, ocHOBaHHON Ha
MpUHLMIIAX JuOepanu3Ma, XpUCTHAHCTBay M COLMAlbHOW oTBeTcTBeHHOCTH. [lo
KOMMYHHCTHYECKON peBomtonuu B Poccun Tpoukuii < mpeasunen «DeaepaTUBHYIO
Pecnyonuky EBponbLé Coemuncuunic [ITarsr EBPONBDY;,CO3MaHAYIO TPOJIETAPHATOM.

B 1929 rony mpembep-munucTp @paniyu Apuctua bpuan BeicTynun nepen AccamoOneeit
Jluru Hanui,. B KOTOPOW, OH MPEMIOKWI WIS (enepaiud eBpOICHCKUX CTpaH,
OCHOBaHHOW HA COJKMIAPHOCTH M CTPEMIICHUW 'K 3KOHOMHYECKOMY IPOLBETAHUIO H
MOJTUTHYECKOMY M CONUAIBbHOMY COTPYIHHUUECTBY. MHOTHE BUAHBIE SKOHOMHCTHI, B TOM
gyucie Jxou Meiinapn Keltlc, moaaepsxanum 3ty Touky 3penus. Ilo mpocwOe Jluru bpuan
npeactaBwl «MemopaHayM 00 opraHmsauuu cuctembl EBpomeiickoro ¢enepansHoro
cotoza» B 1930 tomy. B 1931 rony dpaniy3ckuii monutuk Dmyap Xeppruo U OpUTaHCKUMA
rOCYIapCTBEHHBIN « Ciy>kamuid  Aptyp Contep OmyONMKOBalIM KHHUTH MOA Ha3BaHUEM
«Coenunennpie LltateiyEBpons. [locne IlepBoit MupoBoii BoiHBI YHHCTOH Yepuwiuib
BUZET KOHTHHEHTaNIbHYIO. EBpoIy B KauecTBe MCTOYHMKA yIpo3 M CTpeMMICcs H30erarb
yuactusi BenmukoOpuranuu B eBporelickux koH(ukTax. 15 deBpans 1930 roma Yepumnb
MPOKOMMEHTHPOBAI B aMepHKaHCKOM kypHane «CyOOOTHHII Bedep», YTO MEXAY
KOHTHHEHTAJIbHBIMU TOCYAapCTBaMHU BO3MOXKeH «EBpomeickuil coro3», HO 0e3 ydacTus
bpuranuu:

MBI He BUAMM HHYETO, KPOME XOPOIIIETo U HaJIek Ikl Ha OoJee Ooraryro, bosee
cBOOOAHY0, O0JIee yIOBIETBOPEHHYIO €BpONEiCcKyIo 00mHocTh. Ho y Hac ecth cBost
MeuTa U Haila co0cTBeHHas 3a1a4a. Mbl ¢ EBporioit, Ho He ¢ 3TuM. MbI CBSA3aHbI, HO HE
CKOMIIPOMETHPOBaHblL. MBI 3aMHTEPECOBAHBI U CBA3aHBI, HO HE MOIVIOIICHBI.

B 1930-¢ rogsr Yepunsuth HaXOMHUIICS TIOJ BIMSIHEM M CTajl CTOPOHHUKOM Hjei Pudapaa
¢don Koynenxore-Kanepru u ero IlaneBpomeiickoro coro3a, XOTsS OH HE BBICTyMal 3a
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yIeHCTBO BenukoOputanun B TakoMm corose. (Yepuwuis mepecMoTpen 3Ty uieo B 1946
roay, He TIOATBEpAMB 3Ty KBanmudukamuio). Bo Bpemsa Benukoit OTedecTBEHHON BOWHBI
nobensl HaumcTckoil Tepmanuu B 1940 romy Bumbrensm Il 3asBuin, uto «pyka bora
CO3/1aeT HOBBIM MHUpP M TBOPUT uyraeca ... Msl cranoBumcs CoeauHenHbiMH llTaramu
EBpormer o pykoBoacTBoM ['epMaHuy, eIWHBIM €BPOIEHCKAM KOHTHHEHTOM» . B 1941
rofy uTanbsHCKHE aHTH(amucTel AnsThepo CrnmHemmu u OpHecTo Poccu 3akoHUMIH
nucath MaHudect Benrorene, moompss denepaniio eBponelckux rocyaapcTB. TepMuH
«Coenunennsie Ilrtatel EBpombl» OblT Mcmons3oBaH YUepuwisieM B €ro BBICTYIJICHUH,
caenanHoM 19 centsops 1946 roma B YauBepcurete Lropuxa, [lIBelinapus. B 3Toii peun,
CJIeJJaHHOM Tocje OKOHuYaHus BrTopoil MupoBoi BoOMHBI, Yepunsuih 3akiatoduml: Mbl
nowkHbl cTpouts Hekne CoennHénnbie Lltarer EBponsl. Takum o0pazoM, TONBKO COTHH
MUJUITMOHOB TPYASIIMXCS CMOTYT BOCCTAHOBUTH MPOCTHIE PAlOCTU U HAJECXKIbl, KOTOPbIE
JIEAr0T )KU3Hb TO0CTOMHON KU3HU.

Yepumwnp Obl1 00€€ OCTOPOXKHBIM MOAXOAOM («@IO3ULIMSNIPO(COI03a») K €BpONeHCKON
WHTETpalliM, 4YeM KOHTWHEHTaJbHBIH TOAXOI, KOTOPBIH OBLI HW3BECTEH  Kak
«penepanuctckas nozuuus». demepanucpbl BbICTYyNAIM 33 HOJIHYI HHTETPALUIO C
KOHCTUTYLMEH, B TO BpeMs kak FOHHOHHMCTCKOe ABmwkeHne «EnuHasgs EBpomnay» BBICTyHalIo
3a KOHCYJBTaTHBHBIM oOpraH, a ¢enepaaucThly npeobmamgany Ha Kohrpecce EBpomsl
I'maBubIM nocTikenneM Konrpecea, EBpons! 06Ut EBpOmeHickuii cya 1o mpaBaM 4eoBeKa,
KOTOPBI1 IIpefecTBoBall EBponeHCKOMY, CO03Y.

depepanys - 5T0O HIes SAUHCTBA pagid MUpa 1 0€300acHOCTHAOHA BO3HUKAET B KOHTEKCTE
rocymapcTBa. Toro 4focymaperBa, KoTopoe oOpasyercs B. 17 Beke. B koHTekcte
cyBepeHureTa u Béeransckoro Mupa. B KoHfekeTe nnch pacmmpsomerocs ygactusi. Co
BpeMeHu Becrdanbckoro, mupa B 1648 romy rocynapcTBeHHasi CUCTEMa CTPOMIIACH BOKPYT
BOOOpaKaeMbIX.  (OKECTOKHX»( M MHENPOHHUIACMBIX TEPPUTOPHAIBHO  CYBEPEHHBIX
roCyJapeTB, CIIOCOOHBIX 3alIUTUTH CBOE HACEICHUE OT KOHKYPHPYIOLIMX rocyaapcts. Kak
ckazafl ofnH crygeHT: «hocynapetBo OOJBIION IO 3aHSI0 MECTO, KOTOPOE 3aMOK
WIN yKPEIUICHHBI TOpoN paHee CHUTAIN €IWHHULEH HEMPOHHLAEMOCTH». IpaHuIBl Kak
HENPOHUIIAGMBIC TPaHUIBI TEPPUTOPHAIBLHOTO TOCYIApCTBa, a HE TPaHULIBI rOpoJa UMETH
orpoMHOe 3Ha4eHue. [locTpoeHwe u 3amyTa TpaHMIl MOApPA3yMEBald HE TOJBKO
¢uznueckyro 3amnTys [ paHUIBl JOIKHBI YCTAHABIMBATHCS HE TOJIBKO C IMOMOIIBIO TAaKUX
3HAKOB, KaK MOTrpaHHYHBIC/IEpexo/pl, (Giarn u BoeHHas: (GopMa, HO U JIIOH, KUBYIIHE B
HUX, JOJDKHBI OBITh YOSKAEHBI B TOM, YTO OHM MX NMPUHUMAIOT, U IOJDKHBI OBITH CIeNIaHbl
Tak, YTOOBI ONPENENINTh MX MOTPEOHOCTH M HHTEPECHI, KOTOPBIE B IEPBYIO OYEpeb
3aKJIFOYEHBl B TOCYJapCTBEHHbIE TpaHulpl. J(BaguaTelii BEeK CTall CBUIETENEM
JIpaMaTUYeCKOro MepeorpeaesieHns] TePPUTOPHANIBHBIX TPaHMI] TOCYIapCTBa BOCHHBIE
TEXHOJIOTHU. 371eCh MBIl COCPEIOTOYMMCSI HA TOM, Kak TpaHc(OopMalusl BOWHBI, KaK B ee
HOPMATHBHOM, TaK M B TEXHOJIOTHYECKUE ACIIEKTHI, ONEPEAHI CIIOCOOHOCTh rOCynapcTBa
WCTOJIb30BaTh BOWHY B KaueCTBE pPAUUOHAIBHOM CTPaTerHMM Ul 3aIIUTBl  CBOMX
TEPPUTOPHUATIEHBIE T'PAHULIBL.

Eute oqHa npuumnHa, nodeMy (eaepaan3M 0CTaeTCsl HEAOCTATOYHO TEOPETU3UPOBAHHBIM,
CBS3aH C METEOPHBIM pPOCTOM TIOAXOJa K MHOTOYPOBHEBOMY YIIPABICHUIO B
uccienoBanusax EBporelickoro corosa u ritobanu3anuu. DTOT MObEM IIPOU30IIET 110 ABYM
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OYCBUJIHBIM MPUYUHAM: OJUH M3 HUX 3aKIIIOYAJICS B HEOOXOJUMOCTH BBIPAXKaTh TO, YTO
Ka3aJoch HOBBIM BHJIOM YIpaBICHHsS 3a TMpefenamu rocynapcrsa. Jlpyras Obuia
HEMIPUMEHUMOCTh ~ TEPMUHOJOTMHM  (eICPaIUCTOB, €CIM OHAa OCTaBaJlaCh  Y3KO
COCpeOTOUYeHa Ha aMEPUKAHCKOH MOIEeNH ABYXYPOBHEBOTO LEHTPAIN30BAHHOTO
KOHCTUTYITMOHHOTO (efiepalibHOro rocymapctsa. OJHAKO, OIUCHIBAs W aHAIH3HPYS
MHOTOYPOBHEBOE YIPAaBICHHE KaK IMUPOKOMACIITAOHBIN TMPOIECC pa3roHa YIpaBlICHUS,
(denepanu3M Kak OJlHA U3 €r0 MOJKATErOPUil CHOBA KaXKETCsl CBEACHHBIM K OTpaHHUYCHHOM
MOJICJI OOBIYHOTO (Pe/IepaTbHOrO TOCYIaPCTBa C MOJHOMOUYUSMH, Pa3eICHHBIMU MEXKITY
HECKOJILKUMU TPOYHBIMHU IOPUCIUKIIUAMU 00IIIeTo Ha3HaueHusl. U, moguepKkuBas «mporecc
HaJI WHCTUTYTOM)», MHOTOYPOBHEBBI IMOJXOJA K YIPABJICHUIO, KPOME TOTO, UTHOPHPYET
HOPMATHBHBIC BOMNPOCHl HHCTUTYIMOHATHHOIO TPOCKTHPOBAHUS, KOTOPHIC SBISIOTCS
dyHIaMEHTaNbHBIMH JUIS HJIEH W TPaKTUKU (enepaiu3Ma: paBeHCTBO MEXKIY
yupenutensiMu ¢eneparnun (TOpU30HTAIBFHOE M3MepeHuel) i OalaHC CHI MEeXITy ABYMS,
TpeMs wiu 0oJiee TOPSIKaMU YIIpaBieHUs (BEPTUKAILHBIA pa3Mep).

[TosTomMy HeoOxonuMo, YTOOBI aJieKBaTHOE MOHMMaHHE (elepannu3Ma B CPaBHUTEIHHON
MEepCIIeKTHBE OBUIO KOHIENITya u3aluell, Kofopas mupe, 4eM MOXKET ObITh MONydeHa U3
KJIACCUYECKOW aMEpHKAaHCKOM Monenu, . HO Oojee NPUHLUIHAIBHOW, YeM Ju0o
OeCKoHeuHOe pa3HooOpa3ue, MO0 MHOTOYPOBHEBBIN A101X0J K yIpaBicHuUt0. Takas
KOHIIENTYya M3als JODKHA HICHBM(GUIMPOBATh Kak! MUHIMYM WHCTHTYHHMOHAJIbHBIC U
MpOLEAypPHbIE  JJNEMEHTHI, HEOOXOAUMbIC JUIs « TOTO, 4YTOOBl  KBaJH(UIIMPOBATH
MOJIMTUYECKYIO CUCTEMY Kak «(eaepaibHYION, 0e3 HeOOXORUMOCTH, HCKITI0Yas Pa3InIHbIC
KOMOMHAIMU: pacIipe/ie/ieHHe BIACTH B COOTBETCTBUY C OOMIUMHU M KOHKPETHBIMU LIEJISIMH,
IK3UCTCHIMAIbHbIC FAPAHTHN; TapaHTHPYIOUIUE IMpaBa BCOX WICHOB-YYpEIUTENCH, U
MEXaHU3M COIIacOBaHMs KOMMPOMHCCAa HAa\OCHOBE paBeHCTBa wieHOB. [lomyuaromuecs
KOMOMHATOpHbIC BapHAMU MOTYT ObITh CIPYIUTUPOBAHBI B JIBE Pa3HbIC MOJEIHU: MOJCIb
KOHCTUTYLIMOHHOTO  (ehaepam3mMa maMepuKaHCKoro THIIA M MOJENb  JOTOBOPHOTO
(benepamiismMa eBpOIEHCKOrO THIIA.

Kak pacmpenensercss Biacth. M ‘kak Biacth orpannumBaercs. llepBoe — 310 eme He
KOHCTUTYITHOHAIN3M. XOTS, OH 33/Jae€P MapaMeTpbl MPaBOBOTO TOCYAApCTBa, BTOPOE
CBA3aHO C KOHCTUTYIIMOHAJIM3MOM. AMEpUKaHCKas KOHCTUTYLHs JOJDKHA Oblia CTarh
MOJIENBI0  TIBOMHOTO h(enepanmmsma. Kaxnablii ypoBeHb MPAaBHTEIHCTBA HECET IMOIHYIO
OTBETCTBEHHOCTh 32 3aKOHOAATEIILCTBO, OCYIICCTBICHUE M YIIPABICHUE B MPEAeiax CBOUX
KOHCTUTYIIMOHHO 3aKPeTHIEHHBIX O0JacTell IOpPUCIUKIWU. Pe3ymbraroM 3TOro sSBISIETCS
YICTOE pa3JielieHue IOPUCANKIIMOHHBIX cdep. ITo Momenb. Ha mpakTrke, KOHEYHO, €ro
ILBOI‘;ICTBCHHOCTI) ycTtynujiia MECTO TOMY, qTOo 6I)IJ'IO Ha3BaHO KOOII€paTBHBIM
benepaau3MoM, HO TO, YTO HA CAMOM JIeJie COCTAaBJISACT MPUHYAUTEIBLHBIN (eaepannsm,
HaJO)KeHHE BepxoBeHCTBa KoHrpecca Ha INepBOHAYaIbHBI KOHCTHTYLIMOHHBIN IPOCKT,
MMOCPEJCTBOM  psijila OOIMX IMOJOXKCHHH B KOHCTHTYLHMs, Takas Kak «oOliee
0JIaroCOCTOSIHHEY, «TOPTOBIISH) M «HEOOXOIMMOE U TIPABHIBLHOECY.

Hanpumep, coBMECTHOE HCIOIB30BAHUE DPHEPTHH MOXET OBITh OPraHM30BaHO OIHUM H3
JBYX CIIOCOOOB: JHOO MyTEM BBIJENEHUS Ha (enepaJbHOM YPOBHE BIACTH MOTHOMOYHIA
TaK Ha3bIBAEMOTO PAMOYHOTO 3aKOHOAATENbCTBA, JINOO myTeM mapajurenu3ma. CoyeTanue
o0oMX, HapsAdy C PEKAMOM aAJIMHHHUCTPATUBHOTO (eaepanu3ma, B COOTBETCTBHH C
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KOTOPBIM HAIIMOHAIBHOE 3aKOHONATEIBCTBO PETYIAPHO BHEAPACTCA U YIPaBISIETCS
CyOHAIIMOHAIBHBIMH TIONIPA3EICHUSIMHA, TMPEACTABIsAET COOOW TO, YTO MOXKHO Ha3BaTbh
HEMEIKOH MOJIETbIO (DYHKIIMOHAILHOTO WM UHTETPUPOBAHHOTO (eiepain3Ma.

B mepecMoTpeHHBIX (OPMYITUPOBKAX, BEITEKAOIINX U3 KOHCTUTYIHMOHHBIX pedopm 2 (X)
6, MapayieNii3M O3HauaeT He MPOCTO, KaK B aMEPHUKAHCKOM Ciydae, TO, 4TO 00a YPOBHS
MPaBUTENLCTBA HMMEIOT MPaBO NPUHUMATh 3aKOHBI 10 CBOEMY YCMOTPCHHIO.
JlelicTBUTEIBHO, KECTKUE TIPABUIIA, PETYIUPYIONINE TapalIen3M, U3ImKkeHHbIe B CTaThe
72 OCHOBHOTO 3aKOHAa, BEPOSTHO, PACCTPOMIIM Obl MHOTHX aMEPHUKAHIICB TaK XKe, Kak
HOPMAaTHUBHOE BIHMSHUE peOopMBI 3IpaBooxpaHeHus mpe3uaeaTa Ooamel.

Bo-niepBhiX, B crathe 72 (1) roBopuTCS, YTO 3eMJIsi MOKET 3aKOHONATEILCBOBAThH JIO TEX
nop, moka (exepanbHOE MPABUTEIBCTBO HE YIPEKAANO IOJE CBOUM COOCTBEHHBIM
3aKOHO/ATEIECTBOM. JTO KacaeTcs BCEX TPUAIATH TPeX HMONeH MONMUTHUKA, ONpeeIeHHBIX
B CIIMCKE Mapajulen3Ma B cTatse 74.

3areM 72 (2) BBIOCNACT JECATh MMApaJUICIBHBIX  IOJICH,  BKJIFOYas HIMPOKUN CHEKTP
COLIMATIFHBIX M DKOHOMHUYECKUX ITOJTHOMOUYMH, B KOTOPHIX (EHEPATHHOE MPABUTEIHCTBO
MOKET NIPUHUMATH 3aKOHBI TOJBKO B TOM GIIydae, €CIIM OTO CUUTASTCSL HEOOXOAMMBIM JIISI
YCTAHOBJICHHA CIHPaBCAJIMBBIX YCHOBHP'I JKU3HW, WIW QI COXPAHCHHSA, IMPABOBLBIX WJIN
SKOHOMHYECKUX €IWHCTBA BO Beel (hemepamnum.), bBoiee Toro, COITAaCHO HETaBHEMY
pemieHrto  KOHCTUTYIMOHHOTO 'CYHA, »aTO YCIOBHE , HEOOXOIMMMOCTH O3HAYaeT, YTO
(denepanabHOE MPAaBUTEIBCTBO MOKET)IPUHUMATH 3aKOHBL B 3THUX YKa3aHHBIX OO0JACTSX
TOIIEKO B PEAKTHBHOM, HO HE B aKTUBHOM, PEKITME!

Hakxonen, 72 (3)( ompenensieT \uecTh MOMACH MNONMUTHKH} B KOTOPBIX 3EMII MOXET
3aKOHOJATEIbHO OTMEHHTHh CYHIECTBYIOUIAW \ QerepaibHblii 3aKOH. OJTO 00NacTd, B
OCHOBHOM _OTHOCSIINECH WK 4 peryiimpoBanuio ), EBporeiickoro coro3a, A KOTOPBIX
(henepanbHOS TPABUTEIHCTBO 00121210 MOMHOMOYUSAMI PAMOYHOTO 3aKOHOMIATENHCTBA JI0
pedopm. Pamounoe 3aKOHOIATIBCTBO, 3aKPEIJICHHOE B cTapoil cratbe 75 OCHOBHOTO
3akoHa, ‘03Ha4yas0, 4TO ‘(hefepaTbHOE IPABUTEIHCTBO HMEJIO TPaBO 3aKOHOAATEIILHO
YCTaHABIUBATB)00IIIME PYKOBOAIINE TIPHHIIATIBL, IEH HITH IeJIH, KOTOPBIE 3aTeM JTOJIKHBI
ObuIM OBITH pEali30BaHbBl HA\ OCHOBE Ooiiee MOAPOOHOTO 3aKOHOMATENHCTBA 3EMIIH.
OcHoBaHWEM JUIA HZOTMEHBI cTaThMl 75 ObUIO TpenocTaBieHHe (QenepaabHOMy
MPaBUTENBCTBY 0O0JIC€ NCTPOroro coOroneHus pamouHbix nonoxkennid EC. OmgHaxo
oJIoKeHrne 00 OTKIIOHEHUSIX B cTarhbe 72 (3) mpemHa3Hauaioch s TOTO, YTOOBI OCTABIISTh
3eMJIe HEKOTOPYIO THOKOCTh B OCYIIECTBICHUH.

I'epmanckast koHcTHTYUMOHHas pedopma 2 (X) 6, BKIOYas OTMEHY paMOYHOIO
3aKOHO/IATENIbCTBA B COOTBETCTBHHM CO CTaThel 75, mompa3dymeBaiach Kak IOIBITKA
3aKOHO/ATENIbHOTO  PAacwWICHEHHs, BKJIIOYas COKpamieHHe (efepanbHbIX 3aKOHOB,
TpeOytomux onodpenust bBynnecpara. Ilo Bcem cueram, oHa ObLT BCTPEYEH C JIOBOJIHO
OTrpaHHYeHHBIM ycrexoM. DakTudecku, s OBl CKazal, YTO HEMENKHil (eneparnzm
MPOIOJDKACT CIYKUTh 00pa3loBOi Moxenblo (Qexepanurera ¢ OOIIUM YPOBHEM
MTOJTHOMOYHH, XapakTepu3yeMOW, ecid YyXKe He [0 SBHOMY HWHCTHTYTY pPaMOYHOTO
3aKOHOJIATENILCTBA, & 3aTeM 110 HESIBHOMY MOHSITHIO CyOCHTHapHOCTH.
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B saBHOM BuAe, KOHEUHO, CYOCHAMAapHOCTb ONpeleNseT Monenb (deaepaau3ma,
pasgensiomiero BiacTh, B EBpomeiickom coro3e. DakTHUecKkH, CyOCHAMAPHOCTH B
peunkapHanuu  EBpomeifickoro Coto3a gomkHa ObITh jgo0aBieHa K KaTajory
(enepanrcTCKUX BapUAHTOB pacHpelesieHHs BIaCcTH B OTAENBHOCTH KaK MPOLEAyPHBIH, a
HE 3aKOHHBIN CIIOCO0 COPTHUPOBKH, HE CTOIBKO KTO JOJDKEH JIeNaTh TO, YTO, HO O TOM, KTO
JIOJDKEH AeJIaTh HeUTo.

Korma cybcnamaprocTs Obuta BriepBble MpUHATA (hopMaTbHO B MaaCTpHUXTCKOM JIOTOBOPE
1993 ropa, oHa nMpu3BaHa CMATYUTH ONACEHUS 110 TOBOAY Y3ypIIalliK LIEHTPATbHON BIACTH
B CHCTEME MHOTOYPOBHEBOTO YIpaBJIEHHs, KOTOpas u3beraja Kak NEepeyrcIICHUs, Tak U
KOHKpETHOro pacnpenenenust mnoiaHomouwid. [lockoiapky Coro3 Mor OBl B MpUHITUIE
JIeiCTBOBAaTh OJHOBPEMEHHO IO JIOOOMY BOIMPOCY, OXBaTbIBAEMOMY Kak oOmias Iejb
c0001IIecTBa B COOTBETCTBUH C JIOTOBOPAMH, CYOCHIMAPHOCTD 3aKJIF0Yaiach B TOM, YTOOBI
OTPAaHUYUTh TaKUE JCHCTBUS C IOMOLIBIO TOIO, YTOACOCTABWIIO TPOWHON KpUTEPHA
npuHIUIOB (cM. AHanornyHo Coo0IecTBO JODKHO OBUIO MPOJASMOHCTPUPOBATh, YTO €r0
mpejiaraeMble JICWCTBUS JCWCTBUTENBHO OXBATBIBAIOTCS, OTOBOPaMHU  (JIOTOBOPHBIM
MPUHIMIIOM), YTO IeJdb HE MOXKET OBbITh NOCTHUTHYTa Nydlie HA HAIMOHAJIHHOM HIIH
MECTHOM YpOBHE (TIPUHIUIT CyOCHANAPHOCTH) W UTO €€ MpenrnoJaraeMoe BMEIIaTeIbCTBO
OyzeT orpaHN4eHO HEOOXOAUMbIM MUHUMYMOM (TIPHHLHUIT IPOIIOPLIUOHATBHOCTH).

To, uTo OBUTIO OBICTPO OTKIOHEHO BO MHOTHX Kpyrax KakyOecCMBICICHHAs MONUTHYECKAs
KOMITEHCAIMS B XYyANIEM CIyYae,gd «TEXHOKpaTHUECKHMW KomeKkc moBeneHus» (Peterson
1996: 125) B myumieM ciydae, B KOHEYHOM UTOTE TIEPEHLIN OT OCIIapUBAEMON KOHIICTIIIMU K
BeyIeH poju B KOHCTHTYIMOHHOM hipoekTe,2004 roga. U xak TpancdopMupoBaHHEBIE B
KoHcoiuaupoBaHHble Jlucca®onckue ) noroBopsi, 20077 Tonma, TpOHHBIE KPUTEPUHU
WCTIBITAHUN B HacTOSIIEe MBpeMs ONPEACILIOTCS hKaKk HaneleHHue KOMIICTCHIMEH,
cybcuanapHoCTh W HponopuroHaibHOCTh (€Tarbs 5 TEU). Otu npuHUMIBL OCTAOTCS
BRKHEHIIUM OTIEpPaTHBHBIM MEXaHW3MOM JUISl YIpaBICHHs COIO30M, XOTa JluccaboHckuit
JIOTOBOP TEHEPh CIICAYEE, ATYyTh WMEHECPEUUCIEHHS OKCKIIO3MBHBIX U Pa3JIelICHHBIX
[IOJIHOMOYUH.

OTH NOJIQKEHHUS NPEACTABISIIOT CO00K HeuTo OOoJbIee, YeM MPOCTO TEXHOKPATHUYECKHUM
Kozieke moBeAeHus. OHM yCTaHaBIMBAKOT MPOLECCyabHbIE HOPMBI, HAPYIIEHHE KOTOPBIX
MOJKET OBITh OCHOPEHO B Cy/e. YK€ B 3HaMeHaTeJIbHOM peniennu 1998 roxa, kacaromemcs
crarbm 5 TEU,“Coennnennoe KoponesctBo mnpotuB Cosera, Eppomeiickuii cyx
[IOCTAHOBUJI, YTO, XOTSI OH(HE MOXET 3aMEHMTb CBOIO OLIEHKY Ha oueHKy CoBera» Ipu
OTIpENeNICHNN 3aKOHHOCTH JeiictBusi Coroza Kak TakoOBOTO, OH MOXKET M OH Oyner
OTIpENeNATh, ObUTN JIM COOIOACHBI COOTBETCTBYIOIIME MPOLIECCyalbHbIe HOPMBI, ObUTH JIH
TOYHO YKa3zaHbl ()aKThl, HA KOTOPBIX OCHOBBIBAETCS OCIIAPHBAEMBI BBIOOP, W ObLIA JIK
sIBHas OIIMOKA B OLIEHKE 3TUX (PAKTOB MIIM 3JI0YIOTPEOIEHUH BIACTHIO ».

Uro KkacaeTcss pachpeAeNieHHss BIACTH KaK NPUHIUNHAIBHBIX  yCUJIMHA  NIPH
MHCTUTYLIMOHAJIBHOM MPOEKTUPOBAHUH, MOXKHO BBIJIENIUTH 110 MEHBIIIEH Mepe TPU Pa3HbIX
Bapuanta Qenepanmzma. OIMH W3 HHUX pasenser BiacTh (epepann3Ma Ha OCHOBE
aMEpPUKaHCKOW KOHCTHTYLMOHHOH Tpaguuuu. Jpyroii - deaepaTtuBHbI (enepanusm,
KOTOPBIN YKOPEHWIICS B HEMEIKOH Tpamuuuu. M Tperuii - denepanusm cyOCHIHAPHOCTH,
MIOCKOJIbEKY OH pa3BuBaeTcs B EBpomeiickom Coro3e Kak CyIIeCTBCHHBIH BapHaHT
¢denepatuBHOrO (enepann3Ma. BozbMeM TOIBKO OMUH MPUMEP: BO3HUK KOH(IIUKT: CIeIyeT
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mu T'epmanun n OpaHIUKM KCIIONIB30BaTh CBOUM COOCTBEHHBIC MPABOBBIC CUCTEMBI JIJIs
pemieHus mpooIeMbl HEJOKYMEHTHPOBAHHOW MHUTPAIlMH WIIH JKE JIyHIlle PEeIIuTh IpolieMy
¢ momounsio EBpomneiickoro coro3a B KauyecTBE CKOOpPAMHUpOBaHHOro oprana? boiee
koHKpeTHO, ['epmanus u DpaHius yTBep>KIadd, YTO OHU HMMEIOT MPaBO YCTAaHABIMBAThH
BPEMEHHBIN «IIOTPAaHUYHBIM KOHTPOJIb», €CiM, 10 MHeHuto lepmanuu uinu Dpanmumy,
HEKOTOpBIE JPYTHE EBPOICHCKHE TOCyJapcTBa HEIOCTATOYHO BHUMATENBHBI K 3a7adye
[pEAOTBPAIlCHUS] HEIOKYMEHTHPOBAaHHOM wmurpauuu. B omHom wu3 nucem Mopreny
boxackosy, narckomy npesuaenty napiaamenta EC, MuHucTpsl BHyTpeHHHX Aen OpaHiuu
u [epmaHum 3asiBIIIM, YTO STO MPaBO SBISIETCS «HECOOOCHOBAHHBIM ITYHKTOM». Takue
YIpO3bl, KOHEYHO K€, OBUIM TIIIOXO BCTPEUYCHBI HEKOTOPBIX  €BPOIEHCKUX CTpaHax,
YTBEPXKJAIOIMMMU, YTO CAWHCTBEHHBIM 3aKOHHBIM OTBET HA HEIOKYMEHTHPOBAHHYIO
MUTPAIUIO «OYIeT IMoydeH Yepe3 KOITIEKTUBHYIO padoTy».

denepanusM MpefOCTaBIACT TapaHTUU CYIIECTBOBAHHMS M ydacTusl Ul BceX CyObEKTOB
MOJINTUYECKUX OTHOIIEHWH. 11 OH MX BKIIOYAcT B 3TU OFHOIICHUSA, YEM CYIIECTBEHHO
OTIMYAeTCsl OT LIEHTPAIM30BAHHOIO HAalUUOHAJIBHOrO roeynapctBa. OH  aKTHBHO
B3aMMOJCHCTBYET C JAPYIMMH IIpOLECCaMM — JelEeHTpalu3alvei, KOHLIETIIUEN
pacnpeneneHHON JEMOKpaTHIeCKON MOJUTHKH, NHTETPallMOHHBIMI IPOIIECCAMH B PaMKax
MEXyHapoaHoro npasa. denepannsm uMeeT AMHaAMUYECKON xapakrepy W Espomnelickas
MHTErpanys HabogaeMa CKopee ByluHaMuKe, a He'BCTaruke. B craTuke Mbl nMeeM A€o
C MOMCHTAJIbHBIM CHHUMKOM, q)HKCPIPYIOH.[CM COCTOsIHHE B I[&HHLIIZ MOMCHTIO

Mynsrunsmepennss  ¢enepand3Ma  O03Ha4aroT, . YTO HEBOSMOXXHO BBIICIUTH OAMH M3
3JIEMEHTOB KaK CYyIIECTBeHHBI. Bo-nepBbix, Mbl CTajkuBaeMcsa ¢ (enepaau3MoM Kak
MHCTUTYLIMOHAJIBHOM ~ apeHOM, \B  CIOXKHOM = DEXHUME. Jpa3felcHHBIX IOJHOMOYNH,
OCYIIECTBIISIEMBbIX HA PA3HbIX YPOBHAX. [IoHATHE apeHBI mpexnnonaraer Qeaepanusm Kak
KOH(QUI'YpalMio,  NPaBML ), HPAKTHKW ¥ | MHCTUTYTOB  MEXAy TEPPUTOPHUAIBLHO
oIpee/i€HHBIMA - IONUTUICCKUMY eIWHHNAMK, KOTOpas HaxOOUTCS B paMKax Ooiee
HIMpoKOW apXUTEKTYpPBL YilpaBiieHus rocygapersoM. denepanbHas apeHa BCerja sABJISETCs
YacThIO  BECOOBEMITIOLICH ) BHYTPHU=, M MEKXHHCTUTYLMOHAJIBHONH KOH(Urypamum c
JMHAMHUKOM, BO3HUKAIOIIEH B pe3yasTare 3pGeKToB B3aUMOACHCTBHS MEXY OTICIbHBIMU
KOMITOHEHTaMU U MEK1Yy HUMH.

HeoOxoaumo paccMOTpers Kak MUHUMYM TPH CBA3M MEXAY HMHCTUTYILHOHAJIHHBIMHU
apeHaMH:

* BepTHKaNbHAs TU(HEepeHIHAIMS MOTHOMOYUNA MEXIY TEPPUTOPUATHLHBIMH YPOBHIMHU
MpaBUTEIHCTBA (HAaTHAIIMOHAIbHAS, HAIIMOHAIbHAS, pETHOHAIbHAS, MECTHAs);

* TOpPH3OHTANLHAS CTPYKTYpa MEXIY COCTABHBIMH YacTsMH, KoTopas (pOopMHUpYeTCs,
HanpuMep, TMOCPEJACTBOM OajlaHca WM JucOanaHca OMDKETHBIX PECypcoB H
CUMMETPHUYHBIX WX aCUMMETPUYHBIX 0THOIHeHPII>i;

* BHYTPUIPABUTEILCTBEHHAs apeHa; T. €. CTPYKTypa MPaBUTEILCTB, COCTABISIOIINX
(denepagbHyIO CHCTEMY, OPTaHU3AIMOHHBIE OCOOEHHOCTH MAPTHH W MAPTHHHBIX CHCTEM,
JIEMOKPATHUYECKUE WA HEJIEMOKpaTHYECKUE (hOPMBI MPABIICHUSI.

Tak, ¢enepanu3M TO3BOISET CIHPABUTHCS ¢ MPOOIIEMOi pa3sHOOOpasws, He TpuOeras K
neHtpanmzanuu.  Denmepanu3m  TpeOyeT  O0COOEHHO  TIIATENBHOM  HACTPOHKHU
HHCTUTYI[HOHATLHOTO O(OpPMIICHHSI — pPa3HOYPOBHEBOE YIPABICHHE C COOCTBEHHOMN
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KOMIIETCHIIMEN, a TaKXe OINPEACICHHON COLUAIBHOW KYJIBTYpOW, OPUEHTUPOBAHHOW Ha
CTaHIapThl aBTOHOMHUHM M aKTHBHOTO NYOJWYHOTO HMHTEpeca M y4acThs OT CyOBEeKTOB
(henepauCTCKUX OTHOIICHUH,

EBporeiickast nHTETpaIys CBsA3aHa C BOIPOCAMH O KaueCTBE BO3HHUKAIOMIETO mopsiaka. OH
JIOJDKEH OBITh JICMOKPAaTHYSCKUM H JIMOCPANBHBIM. DTO OUYEHb CJIOKHO YCTPOCHHOE
mpoctpancTtBo. MHTerpanms ¢opMupyeT HOBBIM ypOBEHb IMYOJWYHOH BIACTH, KOTOPBII
TpeOyeT COIIacoBaHMS C YK€ CYIICTBYIOIIUMU Mopsakamu. [lepBbiii ypoBeHb aHaIU3a —
3TO aHaJIU3 KOMITETCHIIMA OPTaHOB, KOTOPBIC MPEICTABISIOT COO0H COIO3HBIN YPOBEHB. DTO
BO MHOTOM ITO3BOJISIET ONpeAenuTh mpupory Coro3a i ero CyIHOCTHEIE YePTHI.

Kommerenmum Coro3a Bceraa ObUTH TeCHO cBsI3aHbI ¢ reisiMu Coroza. CTaThst 5 ONpemersT,
gyro KommereHuuss (Coroza ompemenseTcss HAa OCHOBaHWU TPWHIMIA HaJeleHUS.
Kommnerenmust Coro3a omeniessieTcs: 10roBopoM Mexay rocyaapcerBamu. Ct. 352 JloroBopa
o ¢yakmmonupoBannu EC mmacur, 9ro

1. ecnu oeticmeuss Cotoza 00OHCHBI OKAZAMBCL HEOOXOOUMBIMU 8 PAMKAX NOTUMUKU,
onpedenennoll 8 /[ocosopax, 015 ‘Q0Cmudicenus OOHOU U3 yenetl, UNIOHCEHHbIX 8
Jlozoeopax, u Jozosopvl ne npedocmasunu negbxooumvix noamwomouut, Cogem,
Oelicmsysi eOUHO2NACHO Haglpednodxcerue Kovuccuu u nocie nomydeHus coanacust
Eeponeiickoco  napnamenma. mpunumaem_coomeemcmsayowue mepul. Ecau
coomeemcmseyowue Mepol_\npuHumaromcsa Cogemom 6 COOMBemcmeuu ¢
CneyuanbHoOU 3aKOHO0AmenbHOU, npoyedypoll, oH maxdce 6ydem Oelcmeosams
eouno2nacnod no. nmpeonodcentio, Komuccuunu nocie nonyuenus coanacus
Eeponeiicko2o napramenma.

2. Hcnonv3ysa npoyedypy MOHUMOPUH2A RPUHYUNA CYOCUOUAPHOCTIU, YROMAHYIMO20 8
cmamwe S5 (3) [oeosopa o Esponeiickomicorose, Komuccus npusiexaem sHUMaHue
HAYUOHANBHBIX NAPAAMEHMO8 K. MpPeOsi0dHCeHUsAM, OCHOBAHHLIM HA HACMOoAwel
cmamoe.

3. Mepuvi, ocnosanHblezHa HACHOAWeEL cmambe, He GlLeKym 3d cOOOU COo21acosanue
3AKOHO8 UNU NOLOJNCEHUL 20CY0apCme-4ieHo8 ¢ mex cayuasx, koeda [[ocosopwvl
UCKIIOU@Iom makoe cO2Adco8aHue.

4. Hacmosuwjas emambvsi He MO*CEM CIYIHCUMb OCHOBAHUEM OJisi OOCIUNCEHUs. yenetl,
CBA3AHHBIX ¢ 00Well 8HewHell NOTUMUKOU U NOAUMUKOU Oe30nachocmu, u iodvle
aKmol, NPUHAMbIC.8 COOMBEMCEUU C HACMOoAUell cmambell, OOINHCHbL COON00AMb
ozcpanuyenus, ycmarosnenuvle 8 nynkme 2 cmamou 40 [locosopa o Eeponeiickom
coiose.

Uro o3HayaeT NMpUHINN HaJlelneHnsd komrnenuueii? OH cBsi3aH ¢ TeM, yTo Bce akThl Coro3a
JIOJDKHBI OBITH OCHOBaHBI Ha J|oroBopax, a TakKe HAXOAUTHCA B OMPEIETICHHBIX 00JacTiX.
[lockonbKy 3TO Tak, KOMIETEHLUS ONPEAENSETCS C HCIHONb30BAaHUEM MPHHIUIIOB
CyOCHIMApHOCTH W TPONOPIHOHAIBHOCTH. [lOTEHIMambHO BO3MOXHO pacHIMpEeHHe
komrieteHIMM Coro3a.  CuTyanus MHTErpauuu, omnpenenseMas neiasimu Coroza. 3aech
TPYIHO OMPEAETUThCA C TepMUHAMHU. DOPMaIBFHO MBI MOKEM 3asBIATH O (enepann3me.
Ho BHyTpH (heepanu3ma cyliecTByeT MHOXKECTBO Pa3HBIX HANIPABIHUM U TEOPUH — TaXKe B
pamMKax YCTOSBIIMXCA M KIacCUUeCKHid Mopenei, Takux, kak CIIIA wumu HlIseitnapus...
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OHu He 00pa3ylT caMH KaKoro-To 0IHO00pa3usi, CKOPEe 3TO TUI OTHOIICHHH.

MoXHO 0003HaUMTh TCHACHIIMIO Pa3BUTUS EBpOMEHCKOro COH3a Kak JBUXKCHHUE OT
(yHKIIMOHAJIBHOM KoMIieTeHIH K uHcTuTynuanm3anuu. Ct. 4(1) u 5 (2) Joroeopa o EC —
n00aBIsIeT, YTO KOMIIETeHIWs, KoTopasi He mepemana Coro3dy, OCTaeTcsi MCKIIOUUTENHHO
KOMIIETCHIIMEH TOCyAapCTB-WICHOB. Takoe HaMpaBlICHUE CTPOUTEIBCTBA IO3BOJISIET HE
MOTPYKaTbCs B IpOLiECC pa3leleHusl BiacTed comacHo co crateedd 1 [loroBopa o
¢yskumonupoBannu EC. Ct. 2 (1) u 2 JI®EC yTBepxkmaeTr, 4TO pa3rpaHHUYCHUE
nomHoMounii B EC mpoucxogut Ha OCHOBaHUM ONPEACICHHUS HCKIIOUYUTEIILHON U
pazmensiemort kommerenimu EC. Ct. 3 JI®EC ompenenser o0JacTH HCKITFOUUTEIIHHON
KOMITCTCHITHH

(a) TaMOYKEHHBIH COI03;

(0) ycraHOBIIEHHE TMPABWI KOHKYPCHIIMH, HEOOXOMUMBIX i (DYHKIIMOHHUPOBAHHS
BHYTPECHHETO PHIHKA;

(C) meHEKHO-KPEIUTHAS TIOJIMTUKA IS TOCYNaPCTB-YWICHOB, BAIIOTON KOTOPBIX SABISACTCS
eBpO;

(d) coxpaneHre MOPCKUX OHOJIOTHYECKUX PECYPCOB B paMKax OOIIEH HOJIUTHKH B 00JIaCTH
PBIOOIOBCTBA;

(m) obrmrast koMMepUecKkasi TOUTHEA.

Coro3 Takke 007agaeT HMCKIIOUYUTENLHOW MKOMIICTEHNHeH! B OTHOIICHHH 3aKJIIOUCHUS
MeXxayHaponHoro /loroBopa, koraa €ro, 3aKJIFOH4EHHE MPEAYCMOTPEHO 3aKOHOAATEIbHBIM
akroM Coro3a miu ME00XOAUMO JUIsi | Toro, HTOOBINCOI03 'MOI OCYIIECTBISITH CBOIO
BHYTPCHHIOIO KOMIIETCHLIMIO, MJIM €CJIH |\ €F0 3aKIIOUCHH® MOXKET 3aTparuBarh OOIIue
IpaBHJIa WIN U3MEHATh WX 001aCTh IPUMEHCHUS.

Cr. 2 (1) ompenensiex, uto « B OOnacTh MekiatoduTenpHo komnereHmu EC tompko EC
uMmeeT IPaBo 3aKOHOJATENIbCTBOBATD, JJaXK€ ©CHU 3TO IPOUCXOAUT B KOHTEKCTE HMPUHIIMIIA
HaJeJICHUS KOMIIETEHIINEN.

TpeHaoM B 3TOM OTHOIICHHMU SIBJISICTCS  WMHCTUTYI[MOHAIM3AIMS, TNPUBOAMIIAS K
YCTaHOBJICHUIO TBEPJABIX MHCTUTYTOB ¥ MEXaHHU3MOB, C MITKHM pa3JeieHueM
KOMIICTCHUHH MEXTy HuME. IIpOoTHBHBIN TTOX0M yKe pa3pyiramt 061 EBpomeiickuii coro3.
Cr 4 (2) ompenmenseT. o0nacTh pasmensieMoil KOMITETEHIMS (COBMECTHOW HWITH
KOHKYPHPYIOIIEH) B CIEIYIOINX OCHOBHBIX 00JIACTSX:

(2) BHyTpEHHHI PBIHOK;

(6) commanbHas TOJWTHKA B OTHONIICHWHM ACIEKTOB, OIPENEICHHBIX B HACTOSIIEM
Horosope;

(B) 5KOHOMHYECKOE, COLIMATILHOE U TEPPUTOPHUATBHOE €AUHCTBO;

(d) cenbckoe XO3SMCTBO M PHIOOIIOBCTBO, UCKIIIOYAst COXPAHEHNE MOPCKUX OMOJIOTHYECKUX
pecypcos;

(e) okpyxkaromas cpena;

(e) 3ammTa moTpeduTENEHH;

(>x) TpaHCHOPT;
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(h) TpaHcheBpoIICiickHe ceTH;

(1) sHeprHS;

(j) obnmactb cBOOOIBI, 6€30MACHOCTH U MPABOCYIHS;

(k) obmrre mpobieMbl 6€30MaCHOCTH B BOIPOCAX OOIIECTBEHHOTO 3IPaBOOXPAHEHUS IS
aCIIeKTOB, OTpEeICIICHHBIX B HacTosiieM JloroBope.

3. B obmactu wWcCleqoBaHUM, TEXHOJOTHYECKOT0 pa3BUTHSA M KocMmoca Coro3 obnamgaet
KOMITCTEHIIMEH OCYIIECTBIATh JCATCIbHOCTh, B YaCTHOCTU OIPEIENIATh M OCYIICCTBISATh
MPOrPaMMBI; TEM HE MEHEE, OCYIICCTBICHHUE ATOM KOMIICTCHIIMY HE JOJDKHO TPUBOIUTH K
TOMY, YTO TOCYAaPCTBA-WICHBI HE MOTYT OCYIIECTBIIATH CBOIO KOMITETCHITHIO.

4. B obnactu coTpygHMYECTBa B IENIAX Pa3BUTHS M TyMmaHuTapHoW momorm Coro3
o0NalaeT KOMIIETEHIMEH OCYNIeCTBIATh JEATEILHOCTh M MPOBOTUTH OOIIYIO MOJIUTHKY;
TeM HE MEHee, OCYIICCTBICHHE STOW KOMIICTCHIIMU HE JOJDKHO MPHBOIUTH K TOMY, YTO
TOCyIapCTBa-WIECHBI HE MOTYT OCYIIECTBIIATH CBOIQ/KOMITETEHITHIO.

OTH TONOXKEHHs TMO3BOJSIIOT TMOHATh, KaK pasperiactcs MNpodiema  (denepaius3ma,
CBsI3aHHAs ¢ TPOOJIEMON BEPXOBEHCTBA TOFO WJIM WHOTO mpapa. Ecnu mpuHUMATh BO
BHUMAaHHE JIUIIb MPUHIMIT CYOCHINAPHOCTH B OTHONICHMH, (heepaCTCKOr0 OCHOBAHMSI,
MO00  BOMPOC O BEPXOBCHEEBE OKA3bIBACTCsH( CBS3aH C  HEUPEIBHICHHBIMU
obcrosiTkenbcTBaMu. [loTOMy 4TO peilicHHe JIIOOOTO K3 OpraHoB HE MPUBOIET K
YCTpaHEHHIO KOH(IIHMKTA, €CIU YK TOT BO3HUKAeT. ECHH),CyOCHAMapHOCTh BBICTYNACT B
KaueCTBE KOHCTUTYIIMOHHOTO MPHHITUTA; Mbl HOJDKHBI TOHUMATh, YTO BO3HUKAET CUCTEMA
0aaHCOB, B KOTOPHIX'HA PasHbic 4Yalllll BECOB MOXKETHOBbITh MOCTABICHA HAIMOHAIbHAS
0e30MacHOCTh M CBO00/Ia MK BOZMOXKHTOCTH{OCYIICCTBICHNST COOCTBCHHBIX MOTHOMOUUI
TEM HWJINM HWHBIM CY6’BCKTOM. I[pyFI/IMI/I CJIOBaMM, Mbl JOJIDKHBI COINIACHUTBCA C TEM, 4YTO
KyJIbTUBHPOBAHUE WHTCIUIEKTYANbHBIX; MOPAIBHBIX W MPAKTHYSCKUX JTOCTOMHCTB JIFOICH
sBIsieTCs. BXKHEUINEH, 00s3aHHOCTHIO MPABUTENBCTBA, BCEINIa €r0 CaMoOi HEOTIOKHON
00s3aHHOCTBIO. [IOCKOJIBKY 3TO), 0053aTEIBCTBO OyJACT ONpaBiblBaTh HAIMOHAIBHOE
YBOKEHHUE K, TOCYJapCTBaM, 3T0 OYMET, PEICTABIATh COO0H 0053aHHOCTD, MPUMEHUMYIO U
K rocymapcTBaM. [TockonbKy Haiusi Oyfer o0si3aHa PHCKOBaTh CBOCH 0€30MACHOCTHIO U
n300MIMeM, 4TO0bL pa3BUBaTh JOOPOACTENIN IPAKAaH, CaMH TOCYIapCTBa-wiCHbI OymyT
HUMETh CXOXKHE 00513aTeIhCTBA IO OTHOIICHHIO K CBOUM YJICHAM.
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C.

KOMNETEHIUA EC

O0bem komnerenumii Corosa

Korpa Oputanckuii IlapmameHT u3gaeT 3akQHBL, OH HE JOJDKCH 'ONPABILIBATE CBOH
gevictBua. OH, Kak moJlararoT, o0magach’ KOMIIETCHIUAIO CHAEIaTh BCE BCIIH. OTO
'BCEMOTYIIECTBO' ABJISETCS MOPOKIEHHBIM WAEEH CyBEepEHHOI0 NMapilaMeHTa B CyBEpEHHOM
rocynapctse. EBponeiickuil coro3 He ABISAETCA HU 'CyBEPEHOM', HU TOCYIapCcTBOM'. DTHX
ciioB oTubl EBponelickoil nHTerpamuy crapaiick u3befars. Ero mosnHoMouus He SIBISIOTCS
HCOTHEMJICMBIMU TIpaBaMu. Ounn JOJIZKHbI 6])ITI) IMMPUCYKACHBI €0 OCHOBOIIOJAararommumMu
JloroBopaMu. TOT KOHCTUTYLIMOHHBIHA NPUHIKIT HA3bIBAKOT, ‘TPUHLIUIIOM HaIEICHHS .

Horosop o EBporieiickOM €O03¢e onpeaeisieT ero caeayrommmM - oopasom: [lox npuHunom
HageneHus Coro3 A0IKEH AeHCTBOBATh TOJBKO B paMKaX KOMIICTCHIIUN BO3JIOKEHHOW Ha
HEro rocyjapcTBaMu-djicHaMu |B| JloroBopax, JUis JOCTHXKEHHM ONpEeAeNeHHBIX B HHUX
nened. KommereHnnu, He mpucyxkaeHHbIe COIO3Y B JloroBopax, ocTaroTcs y roCyapcTB-
YJICHOB,

JloroBOpBI MCIIONB3YIOT HOHATHE KOMIIETCHIMUB Pa3lMYHbIX YCIOBHSIX. TeM HE MeHee,
HET HHUKAKOTONIIOJOXKUTEIBHOTO ONPENeIeHs] MOHATHS. TakuM 00pa3oM, YTO TaKoe
3aKOHOJATeIbHAS KOMIETEHIIUA? DTO MaTepuaibHas 001acTh, B KOTOPOH BIaCTh HaJeJIeHa
MpaBoOM M3/aTh 3aKOHKEI. KakOBEI 3TH MarepuanbHbie 00JacTd, B KOTOpbix Col03 HaJlesneH
mpaBoM u3gaTh 3aKkQHBI? JloroBopbl He mnepeuncisiior 'kommereHruu' Coro3a B
€IMHCTBEHHOM crHcke. BmecTo storo [loroBopa cTpeMarcsi K pa3iu4yHONl TEXHHUKE: OHH
MIPUMHCHIBAIOT IOPUCAUKINIO Ui KaXJou nestenbHOocTH Coio3a B COOTBETCTBYIOIIEM
paszene [lorosopa. Kaxnmas o0iacTb NMOMUTHKHM COIEPKHUT MNPEAOCTABICHUE - WHOTIA
Oonplie YeM OJHO - Ha KOTOPOM MOXET O0a3upoBaThCcs 3aKoHOAaTenbcTBO Corosza.
Paznmuunas ‘Ilomutuka coro3a u BHyTpeHHue neictBus’ Coro3a ompexaeneHsl B wactu 1
Horosopa o @yHKIIMOHNPOBAaHNH EBporeiickoro corosa.

JloroBOpEl  TPEACTaBISAIOT KApTHHY TEMAaTUYECKH OTPAaHMYEHHBIX KOMIETEHIIMH B
OTIMYHBIX O0O0NAaCTSIX MOJUTUKU. OTa KapTHHA OJHAKO - YaCcTHYHO BBOAALIAS B
3a0iykaenue. Tpu IOpUINYECKUX COOBITHSA NPEACTaBHIN CEPbE3HYI0 yrpo3y NPUHIMITY
HajieneHusl. Bo-TiepBhIX, NOBHIIICHNE TIeJIEHANPaBIeHHON HHTEeppeTanun. KomneTeHun
Coro3a MHTEPIPETHPYIOTCS TAKUM CIIOCOOOM, KOTOPHIM OHHM MOTEHIHAIBHO TIepEeTEeKaIoT
B JIpyrHe 00JIACTH MOJIUTHUKA. JTO 'BEIXOJUT 32 MpPEebl' TEPBOHAYAIBHON HOPMBI, MOYKET
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OCOOCHHO HAOJIONAThCS OTHOCUTENBHO BTOPOTO PAa3BUTHS: IMOBBIINICHHE OOIIUX
komrnereHnuid Coro3a. [TockonmbKy B JONOJHEHHWE K TEMAaTHYCCKHMM KOMIIETCHIHSM B
ornpeaeneHHbIX o0yacTsax, Corw3 MOJb3yeTCs ABYMS MPABOBBIMH OCHOBAHUSMH, KOTOPHIC
TOPU30HTAJIBHO PACIIUPSIOTIC 4Yepe3 pa3IMuHble CTPATErHYSCKHUE HA3BaHUSA B paMKax
Cormamenuii. Oti n1Be KommeTeHIMH sBIsTOTcsS Cratesamu 114 u 352 TFEU. Ilepserit
MoOkeT ObiTh HaiineH B Pazmene VII JloroBopa B CBSI3U CO COJMKEHUEM C
BHYTPHUTOCYJJAPCTBCHHBIMU 3aKOHAMH; TOCJICAHUNA pa3MElIaeTCs B 3aKIIOYHTEIBHBIX
nonoxkeHusx TFEU. Hakonen, TpeTbe pa3BUTHE KOMIICTCHIIMM  3HAYUTEIBHO
KBUTM(UIUPOBAIO OBl MPUHIMI HAACICHUS — 3TO JIOKTPHHA TMOJPa3yMEBaeMbIX
TOJTHOMOYHH.

LenenanpapiieHHAasA MHTEPNPeETALUS

Cor3 JoiKeH [JeHCTBOBaTh ‘B paMKax KOMIIETCHIUM, KOTOPBIMU €ro HaACIIUIU
eocyoapcmea-unenavl’. JTa CTporas WHTepHpeTailus . paspaboraHa il COXpaHEHHS
CYBEpEHHBIX IMpaB TOCYJapCTB IyTEM COXPAHEHHUS  JUCTOPUYECKOTO  3HAYEHHUs
YYpPEAUTENBHOTO TOTOBOpa. B oTimume OT 3T0r0, Mmsaekuii TPUHIMAI HAaIEICHHS TOIMyCKaeT
LIeJICHATIPABJICHHYI0 MHTEpIpeTauo KoMiereHuuil. Bmecto TORQ,,4T00BI CMOTpETh Ha
HACTOPUYECKOE JKETaHHWE yUpeIuTeNeH, HeICHANpaBIeHHAs MHTEepIpPETalys CIpallnBacrT,
9TO SIBJSIETCS LIENBI0 MpaBHiIa. JTO TAKMM 00Pa3oM . CMOTPHT Ha OCHOBAHME IPABOBOTO
JOKYMEHTa B TIOMCKaX IOPHIUYECKODO, pEUICHHUs COMUATBLHON TpoOIeMbl, KOTOpas He
MOTIJIa OKHAATHCSI, KOTJa TEKCT ObUINIPOEKTHpoBaH. LleneHanpasieHHas WHTEPIPETaLs
MOJKET I103TOMY - COCTaBJIATh MONIPABKY, IEPBOHAYAIBHOI'0 IIpaBuiia. DTO - IOTEHIHAIbHO
METOJ BO3pAaCTaIOIIEE0 M3MEHEHUs, KOTOpOe JIOMOJMHSACT ‘= )pEAKHH - KaueCTBEHHbIE
MU3MEHEHHS B COOTBETCTBHH C '00IbIIMMA ' HonpaBkamu JoneBopa.

Cor103 B COCTOSIHUM aBTOHOMHO/MHTEPHPETHPOBATH 00BEM CBOMX KOMIETEHIIMH, U pa3 Tak
kak? [loCie KpaTKOFO NepHoAa CICAYIOmel JIOTMKM MexayHapojaHoro mpasa Coro3
OXBATWJ KOHCTHUTYIIMOHHBIH METOJ IIeJICHANPABICHHON WHTEpIpETali. JTa TEXHHKA
BUJHAa OTHOCHTEIBHO HMHTEpIpeTaluyd komnereHImid Coro3a, TakkKe OTHOCHTEIBHO Kak
WHTEPIPETANUS,  €BpOIEHCKOro  3aKoHonIaTenbcTBa. [lepBas  cuTyamusi  3aMETHO
WTIOCTPUPOBAHANB NPOTUBOPEUMH, OKpYXamomeMm npuHsathe [upexkTuBsl o pabouem
BpeMeHH. JlupekTHBa ObUla OCHOBaHA Ha NPEIOCTaBICHWHM B paMmkax Pasnena
KoMIieTeHIMK B o0nacth, « 'ConmanbHol monmutuku'. 10 mo3Boiamio Coro3y ‘MOOMIpSATh
YIYYIIeHUs, OCOOEHHO ‘B TIPOM3BOJACTBEHHBIX YCJIOBHSAX, B OTHOLICHHH 3I0POBbS H
Oe3onacHocTH pabOTHUKOB. DTa KOMIETeHIUs nana Obl mpaBo Coro3y NpUHUMAThH
3aKOHOJATeNbCTBO 00 oOmel opranmzauun pabodero Bpemenu? CoeanHeHHOE
KoposeBcTBO 0CriopHIio 3T0 IeNeHanpaBieHHOe YTeHne. Ero mpeacraBuTesn yTBepxKialiy,
4ro He OBIIO0 HHKAaKOH TeMaTHYecKoW CBsi3u paboyero BpEeMEHH CO 370POBBEM U
0e30macHOCThIO, M 4YTO 3akoHonaTenb Coro3a MOITOMY JAEHWCTBOBAN 3a IpeneliaMu
nomHoMounit. Cyx, omHako, moanepskan 3akoHomartenst Coroza. Ero nenenanpasieHHOE
06ocHOBaHUE OBLIO CIIEIYIONTHE:

Her wnumuero B ¢opmynupoBke Cr. 153 TFEU, uyto0bl yKa3aTh, YTO TOHATHUS
'"IPOM3BO/ICTBEHHBIX YCJIOBHH', '0€30MacHOCTH' W '30pOBbA', KaK HCIIOJIB3YeTCS B TOM
MPEJOCTAaBICHUH, B OTCYTCTBUE APYTUX YKa3aHUH, JOJDKHBI HHTEPIPETHPOBATHCS CTPOTO,
W HE KaK OXBaThIBAIOUIMH Bce (aKTOPbI, (PU3NUECKUE WIIM MHAYE, CIIOCOOHBIC K BIMSHHIO
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Ha 3/0POBbE U OE30MaCHOCTh PAOOTHHUKA B €TI0 MPOU3BOJCTBEHHBIX YCIOBHUSX, BKIIOYAS B
0COOCHHOCTH OIpE/ICIICHHbIC aCIIEKThI OPTaHU3AINU pabouero BpeMeHH .

3a OIHUM M3BECTHBIM HCKIIOUEHMEM EBpomnelickuii cya AeMCTBUTENBbHO TNPHHSI BCe
LieJIeHaNpaBJICHHbIE HHTepIIpeTaluy koMneTeHnuil Coroza 3akoHogareneM Corosa.

bonbmie, uwem 510, onHako, cam Cya HWHTepHpeTupyeT 3akoHomarenscTBo Corosa
IeJICHATIPABICHHBIM croco0oM. KitaccuueckuM ciiydaeM B 3TOM KOHTEKCTE SIBIISCTCS
Casagrande. Jlist oGneruenuss ¢cBOOOAHOTO TEpEeMEIIeHUs] Ha BHYTpeHHeM pbiHke Coro3
MPUHST  3aKOHOJATEIBCTBO, pa3paboTaHHOE IS OTMEHBI JUCKPUMHHAIIMM MEXTY
pabOTHUKAMH Pa3TUYHBIX TOCYIAPCTB-UWICHOB B OTHOILICHUH 3aHATOCTH, BO3HATPAXKICHHSI
W JPYruX yCIoBHH paboThl. VI 0OJNEryuTh HHTErpanuio pabOTHHKA W €ro CeMbU B
rOCYJIapCTBO XO35IMHA, 3aKOHOIaTeNbcTBO COr03a coiepKadlo,Clie/Tyrolee MOJI0KEeHNUE:

JleTeii coOTeUeCTBEHHMKA TOCYAapCTBA-YICHA, KOTOPBIM SBJISCTCA WIM ObLI HAaHAT Ha
TEPPUTOPUHU APYrOro TOCYAAapCTBa-WICHA, HYICHO OOnycCmums Ha TeX XKe O0IuX
YCIIOBUSIX, K ydebe, KypcaM Mpo(ecCHOHaThHOTO)\00yUeHHS PH TEX K€ YCIOBHAX KakK U
TpaXxJaH TOrO TOCYAAapCTBa, €CIM TaKHe JETH HaxOJITCS JHa €ro TeppUTOpPHUH.
l'ocynapcTBa-uiieHbl TOJKHBI MOOLIPSITH BCE WCHIIMS MO3BOJIUTh TAKMM ACTSIM MOCETUTh
ATH KYPCHI TIPY CaMbIX JTYUIIUX YCIOBHUIX.

D10 mpenocTaBieHHe Aalo Obl{ HPaBO ChIHY WTAIBSHCKOrO pabOTHHMKA, HAHATOIO B
I'epmanun momyuyaTh 00pa30BaTCIBHBIMBIPAHT HA' CBOM HCCIENOBaHUSA. bByKBaJbHO
HMHTEPIIPETUPYEMBIH, MpPEeOCTaBICHNE) HCKIOYUTEIHHO \HOKphIBaeT 'MpU3HAHUE' JeTeil
paboTHUKOB K 0Opa3eBaTesbHOl cucTeme rocyaapcrsa xo3suna. Ho Cya omoOpun
LieJICHANPaBICHHYIQ! HHTEPIPETALNI0, KOTOpas MaKCUMU3UPYET IOJIE3HOE IEHCTBUE HA
OCHOBaHUM 3akoHoJaresbcTBa Cotoza. M Tak Kak Lielb IPEAOCTaBICHUS COCTOsUIA B TOM,
4YTOOBl ‘TapaHTUPOBATh, YTO AETH MOTYT BOCHOJIB30BAaThCS NMPEUMYIIECTBOM B PaBHBIX
YCIIOBHSAXYHEOHBIX, 3aBEICHHUI U TOCTYIHbIX y4EOHBIX [IEHTPOB’, 3TO CJIEAOBAJIO 3a 3TUM,
IIpeocTaBlcHUEe, OTHECEHHOS ‘HE TOJBKO K IIpaBUjIaM, KacarollUMCs NPU3HAHUs, HO
TaKke ¥ K OOIIMM MepaMm, HaMEPeBalioch OOJIErYUTh O0pa3oBaTEIbHOE NMPHUCYTCTBHUE .
Takum oOpa3oM, HecMOTpS Ha TO, 4TO. J(OroBOpHl HE MPHUCYKIAIN SBHO BHIPAKEHHYIO
KoMIIeTeHIMs B hoOpas3oBaTebHbIX Bolpocax Coro3y, Cya mojaral, YTO HalHOHaJbHbBIE
00pa30BaTeNbHBIE, ) TPAHTHI | HAXOAWINCH B  Ipenesax o0bemMa  eBPONEHCKOro
3aKoHOJaTeNnbeTBa. IenenagpaBinensas UHTepIpeTanys 3akoHonarenscrsa Coro3a TakuM
00pa3oM 'BhIlIUIA 32 IPEALIBI' B c(hepbl roCy1apCTB-YICHOB.

*k*k

B mpuninune JloroBopsl NpeaoCTaBiISIIOT CHEHUAIbHBIE KOMIIETCHIMH B KaXKA0M 00iacTu
noauTuku. Bee ke B JOIIOJTHCHHUE K 3TUM TCEMAaTUYCCKHM KOMIICTCHIMAM, 3aKOHOAATCIIb
Coro3a ucnonssyet ase obmue komnereHuuu: Cratea 114 u Crares 352 TFEU. Ilepsorii
NpeacTaBIsieT ‘KommeTeHIMs cornacoBaHusi Coro3a’; TOCIEAHHWH COCTaBISIET €ro
‘ocTaTOYHyI0 KoMIireTeHInio . O0e KOMITETCHIIMA COKPAIIAfOTCs TOPU3OHTAIBHO Uepe3
CeKTOpabHYK MONMUTHKY Cor03a M JIaXke HCIOJB30BAJIHMCh - WIM HEKOTOPBIE MOTIH OBl
CKa3aTh 3JI0YNMOTPEOJICHHBIH - Ui pa3pa0OTKU TOJWTUKH, HE SIBHO YIMOMSHYTOW B
Jorosopax.
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Komnerenunus corsaacopanus: Crarosa 114 TFEU

Ha ocuHose Crateu 114 TFEU EBpomneiickuii cor03 HanaelneH MPaBOM TPHUHATH MEPHI IS
MPUOJIVDKEHUST BHYTPUTOCYIAPCTBEHHBIX 3aKOHOB, ‘KOTOPhIE HMEIOT KaK HUX OOBEKT
yupexnaeHne © (QyHKOMOHHpOBaHHE BHyTpeHHero poiHKa'. Kommerenmus Coroza
COTJIacoBaTh BHYTPUTOCYIApCTBEHHBIE 3aKOHBI TaKUM O00pa3oM MPHUMEHSETCS, T/e
BHYTPUT'OCYJapCTBEHHBIC 3aKOHBI 3aTParuBarOT Yy4UpexaAeHHe uau (YyHKIMOHUPOBAHUE
BHYTpPEHHETO phIHKA. BEIBIIas ampTepHATHBA KacaeTCsl MPEMSTCTBHIl OCHOBHBIM CBOOOaM
JIBUOKCHUS, TIOCJICIHSAS albTCPHATHBA 3aXBaThIBACT HAPYIICHUS IMPABWI KOHKYPCHIIUH,
CIIEAYIOIIME U3 P3N MEXKy BHYTPUTOCYAaPCTBEHHBIMH 3aKOHAMH.

KakoB 0600pem Cratem 114? B mnpomutom 3akoHomarens (Coro3a  HCIOIL30Baj
Ype3BhIYAHO IIUPOKOE UYTEHHE JTOM o0Omeld KOMIeTeHTHOCTH. Ero moTeHnmanibHO
HEeOTpaHWYCHHBIH 00beM wumocTpupoBaH Mcmanmeit mpotuB CoBera. EBporelickuit
3aKOHO/ATENh CO3/al JOMONHUTENFHOE CBHUIETENHCEBO ) 3alIUTHl, KOTOPOE MOTIIO
MPEJOCTaBUTh MPHU TEX K€ YCIOBUSIX KaK HALMOHABLHBIE TATEHTHI KOKA0E U3 TOCYIapCTB-
WIeHOB. TpH TIaBHBIX KOHCTUTYIIMOHHBIX TPETSITCTBUSA, Ka3aJ0Ch, BBICTYIIATH MPOTHB
KOHCTUTYIIMIOHHOCTH 3TOTO eBIporelckoro mpasa. Bo-nepBbix, Craths 114 He Moria
TEOPETUIECKH HCIIONB30BAThCS ISl CO3JAHMSI [HOBBIX €BPOIEHCKUX IMPaB, IMOCKOJIBKY OHA
JMOJDKHA TOJBKO COTJIACOBaTh CYIIECTBYIOIIME HAI[MOHAJbHBIE, 'IpaBa. Bo-BTOPHIX,
EBPOMEHCKUI 3aKOH JOJDKEH TEOPETUYECKH. Jajice CO3MaHNe CIMHONO EBPOICHCKOro
pPBIHKA; BCE JK€ JOIOJHHUTEIHFHOE CBUIIETENHFCTBOA PACIIAPIIO TPOMOIKUTEIFHOCTh
HAIIMOHAJBHBIX MATEHTOB M TaKMM 00pa3oM Mpo IO paszieiieHne OOIIero phlHKa Ha
OTJIMYHBIC HAIIMOHAJIBHBIC PBIHKU. HaKOHeH, BO BpEMs €TI0 IIPUHATHUA TOJBKO JBa
rocyapcTBa-4wieHa WMEIH  3aKOHOAATENHCTBO, OTHOCHUTEIEHO  JOTOJHUTEIHEHOTO
CBHUJIETENBCTBA. DTOLO OBLIO AOCTATOYHO AJISl BRISOBA CHIlbI cocnacoganust Coroza?

Cyn mpoCTO OTKIIOHHH 3asBJICHHE, YTO €BPOHEUCKUI 3aKOH) co3an HoBoe mpaso. Cyn He
oOCyKJall, TpENATCTBOBaJ JIM CBPOMNCHCKHI 3aKOH CBOOOAHOMY  OOpAICHHUIO
(dapManeBTHYeCKMX  TOBapOB MKy rocyaapctBamu. Bwmecto atoro  Cyx
CKOHIICHTPUPOBANICANHA TPEThEM TNPEMATCIBHH B (OopME BOIMPOCAa OTHOCHUTEIBHO TOTO,
norpeboBana 5 Craths 114 \npenBaprTeNbLHOTO CYNIECTBOBAHUSI Pa3HOOOPa3HBIX
BHYTPHUTOCYIapCTBEHHBIX 3aKOHOB. Byriazax Cyna, nemo 6put0 He Tak. CyJl MpU3HAII, 94TO
OCTIapUBacMBblil, €BPONCHCKHUM, 3aKOH WM IENbI0  ‘npedomsepawiams pasHOPOOHYIO
PaspabomKy GHympueocy0apCcmeeHHbIX 3aKOH08, TPUBOISIINX K TAILHEHIITM Pa3TUdusIM,
KOTOpBIC, BEPOSTHO, €O3/1aAyT HPEIATCTBUS CBOOOTHOMY TEPEMEIICHUIO JeKapCTBEHHBIX
npenapatoB B Coro3; B, AaKkuM 00pa3oM HEMOCPEJCTBEHHO 3aTPOHYT YUpeXJIECHHE U
(hyHKIIMOHUPOBAaHUE BHYIPEHHETO pBIHKA. EBpoOmelckuil 3akoHOJAaTeNh ObUT TaKUM
o0pa3oM HajieJieH IPaBOM HCIONIb30BaTh €r0 CHITYy COTIIACOBAaHUS MPEAOTBPATUTE OyOyuue
MPETSITCTBUS TOPTOBIIC WIIH HOMEHYUAIbHOU (ParMeHTalMi BHYTPSHHETO PhIHKA.

B rtewenne momroro BpemeHm 00BeM cuibl corniacoBanus (Coro3a Kas3alcsl JIMIIEHHBIM
KOHCTUTYLIMOHHBIX T'paHUIL. Bce xe CYII€CTBOBAHNE KOHCTUTYHUHOHHBIX JIMMHUTOB 6LIJ'IO
noarBepxkaeHo B I epmanuu nipotus laparamenma u Cosema (Pexnama mabaxa). 51610K0
pa3zopa ObUIO EBPONEWCKUM 3aKOHOM, KOTOPBIM 3ampeTwi pekiaMy M CIOHCOPCTBO
TabauHbIX W3IEIHMA. 3ampeT MOr ObITh OCHOBaH Ha KOMIIETEHIIMM BHYTPEHHETO pPBIHKA
Coroza? ['epmanns Bo3pa3wiia MPOTHB HJIEH. DTO YTBEPKIAIO, YTO CHJIA COTJIACOBAHUS
Coro3a MOTJIa TOJBKO MCIOJIB30BAThCS ISl TIPOJBHKEHHSI BHYTPEHHETO PBIHKA; M 9TO HE
OBUIO Tak B KOHEYHOM CHETe, IJIe 3aKOHOAaTeNlbcTBO COro3a COCTaBMIIO, HA IMPAKTHKE,
oOImIwii 3anpeT Ha pekiamy Tabaka. Cy IpUHSII - K YAUBICHUIO MHOTHX - apryMeHT. U ato
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aHHYJIMPOBAJIO, BIIEPBBIE B €TI0 HCTOPHUH, EBPOIEHCKUI 3aKOH Ha TOM OCHOBAaHMH, UYTO OH
ObUI IpUHAT BHE cuibl cornacoBanus Coro3a. Pemmrensno, Cyn ykasai, 9TO NMOCIEIHUI
He MOT npeaocTaBuTh COI03y HEOTpaHMUEHHOE IIPAaBO PEryIMpOBaTh BHYTPEHHUN PHIHOK:

Jlns  TONKOBaHHMSA TOTO, 4YTOOBI TMOjApa3ymMeBath, uYto 3T0 Hajenser B Corose
3aKOHO/IATENIBHBIN OpTraH OOl KOMITETESHIIMEH [Tl PEryJIMPOBAHUS BHYTPEHHETO PHIHKA,
HE TOJNBKO TPOTHBOPEYWIO OBl SIBHO BBIPAKCHHOW (OPMYIMPOBKE  YCIOBHH,
MPOLUTUPOBAHHBIX BBIIIC, HO TaKXKe OYJET HECOBMECTUMOC MPUHIIUIIOM, BOILIOIICHHBIM B
Cratee 5 TEU, ugto momromoumsi Coro3a OrpaHHYEHBl KOHKPETHO BPYYEHHBIMH €My
kommeTeHnmsiMA. Kpome Toro, Mepa, mpunsatas Ha ocHoBe Ct. 114 TFEU [orosopa,
JIOJDKHA JICHCTBUTEIBHO UMETh KaK €ro OOBCKT YIYUIICHUE YCIOBUN I YUPESIKICHUS U
(YHKIIMOHUPOBAHUS BHYTPEHHETO PhIHKA.

C Pexnamou mabaka Cyn HacTosul Ha mpex KOHCTUTYIMOHHBIX JIUMHUTaX Ha CUIIE
cornmacoBanust Coro3a. Bo-mepBbIX, €BpONEHCKHM 3aKOH JOJDKEH COIIacoBaTh
BHYTPHUI'OCYJapCTBEHHBIC 3aKOHBL. TaknuM£00pa3oM 3axoHonatenscTBo Corosa,
‘KOTOpOE OCTaBIIsIET 06€3 U3MEHEHUH pa3aHyHble BHYTPUIOCYAAPCTBEHHBIC 3aKOHBI,
y)KE€ CYIIECTBYIOIIME, HE MOXKET 4PacCMATPUBATLC | KaK HMEIOIIUI  LENbI0
NpUOIMKaTh 3aKOHBI TOCYIapCTB-4IEHOB . BO-BTOpPHIX, MPOCTOro HEpaBEeHCTBA BO
BHYTPUI'OCYJApCTBEHHBIX ~ 3aKOHax « He OyIem, [HOCTaTOYHO, M/  BHI30Ba
KOMIIeTeHIIMucornacoBanus, Coroza. HepaBeHCTBO MOKHO JaTh  Hayajo
NPEMSATCTBUSAM B TOPTOBII€ MM, 3aMETHBIM . MCKKCHUSIM KOHKYPEHLMH. Takum
oOpasoMm, B TO Bpems kak Cratbs, 114 TFEU, moxer wucnonb3oBaThes is
'cornacoBeIBaHUS' 6yOyuux Pa3TUIAA_BO BHYTPHUEOCYIAPCTBEHHBIX 3aKOHAX,
JOJKHO OBITH ‘BEPOSATHE', YTO pacXoasiasics paspaboTKa BHYTPUTOCYAapCTBEHHBIX
3aKOHOB MPHUBOAHUT K HPENSTCTBHSIM B TOprosiie, B-TpeTbuX, 3aKOHOJATEIHCTBO
Coro3a [NODKHO) HAa caMOM Jeie CHOCOOCTBOBaTh YCTPAHEHHIO MNPENATCTBUA
CBOOOJHOMY TICPEMENICHUIONKIN HApYIICHHSIM TPaBWI KOHKYPEHIMH. DTH TpHU
KOHCTUTYHHOHHBIX JTUMUTA ‘cijie coryiacoBanust Coro3a’ ObUIM MOATBEPIKICHBI iN
abstracto; Bce e mocISmyIonas PUCHPY/ICHIIUS IPUBea K HOBBIM OOBUHEHHSIM,
410 CTaths 114 npeaocrapnger Coro3 (MOYTH) HEOTPAaHUYCHYIO

KOMMETEHIIHIO.

Ocrtarounas komnereHmusa: Crares 352 TFEU

Crarbsa 352 TFEU coctaBisier camyio oOIIyr0 KOMIIETEHIMIO B pamkax CoriameHui,
310 mo3BosieT COl03y M31aBaTh 3aKOHBI WIIM JIEHCTBOBATh, TI€ 3TO ‘HEOOXOANWMO, B
paMKax TOJHUTHKH, OmnpeAescHHoW B JloroBopax, sl JOCTHXKEHUS OJHOW W3 IelieH,
ompeneneHHbix B JloroBopax, u JloroBopa He mNpenocTaBUIM HEOOXOAUMBIE
MOJTHOMOYHSI.

3axkoHomarenpHas KomieTeHIMA B coorBercTBUM co Crareeit 352 TFEU wmoxer
UCTIONB30BaTbcd ABYMsl crocoOamu. Bo-TiepBBIX, 3TO MOXET HCIOJIb30BaTbCA B
CTpaTernueckoM Ha3BaHWU, B KOTOpoM Coro3y yXKe JIAI0T ONpeIeIeHHYI0 KOMIIETSHIINS,
HO TJ€ IMOCJEIHET0 CUMUTAIOT HEJOCTATOYHBIM JUIS JOCTHKCHHUS ONPEACICHHON LENH.
Bo-BTophIX, OCTaTOYHas KOMIIETEHIIMST MOXET WCIONb30BaThCs Ui  Pa3pabOTKu
00JIACTH TIOJNIMTHKH, KOTOPas HE UMEET HUKAKOTO ONPECIICHHOTO Ha3BaHUS B paMKax
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Cornamenuii. [Ipumep ydeOHUKa ISt BTOPOTO - U OOJiee OMACHBIH - moTeHnuan CtaTbu
352 TFEU npuBeneH pa3paborkoii skosormdeckoro mosimca Corsa oo Emunoro
eBporieifickoro akta. I[loCKONmbKy, CTUMYJIMPYEMBIH TMOIMTUYCCKUM DHTY3Ha3MOM
pa3paboTarh Takylo eBporeiicKyto nonuTuky nocie Ilapmwkckoro Cammura 1972 ropa,
Komuccust 1 CoBeT CTONKHYIHCH C TIPaBOBOW MPOOIEMOi, 9TO DKOJOTHIECKHAN IMOIUC
He 0bu1 ounmanbHOM noutukol Coro3za. He ObUIO OATOMY HHUKAKOTO OINPENEICHHOTO
MPaBOBOTO THTYJA, mpemnaraemoro JloroBopamu. M BbIXOA W3 3TOH IUIEMMBI OBLI
MPEeIJIOKEH CaMHUMHU TOCyJdapcTBaMu-wieHaMu. OHM OOpaTMIHCh K YYPEKICHUSIM
Coro3a ¢ mpock0OH chenarb camMoe HIMPOKOE BO3MOXKHOE MPHUMEHEHHE W3 BCEX
nonoxkennit Cornamennit, ocooeHHo Crarpu 352. ['ocynapcTBa-wieHB TaKUM 00pazoM
OIOOpWIIM  pACHIMPUTEIbHOE TOJIKOBAHWE MPEAOCTABIICHUS JUIS  MOPOKICHHS
‘manmenpkold  mompaBku’ — Cormamenuii.  'KocBeHHoe'  pa3BUTHE  €BPOTCHCKOM
9KOJIOTHYECKOW KOMIETSHIINHU ObLIO IEHCTBUTEIHHO BICYATISFOIIAM.

Uro sBNsSETCS KOHCTUTYIHMOHHBIME JumuTamu Kk Crarbe 352 TFEU? Ilpenocrarienue
SIBHO YIOMHWHAeT JBa OTpaHWYCHHA. Bo-TIepBHIX,/MEPBHI. Ha OCHOBE STOW CTaThH HE
JNOJDKEH BJeYb 3a CO0OH  coriacoBaHHEd 3aKOHOB  TOCYAApCTB-WICHOB WM
PETYNHPYIONUX TOJOXKEHWH B choydasX, rae JloroBopa ) HMCKIIOYAIOT TaKoe
corjacoBaHue’. JTO yCTpaHseT ucnoyib3oBaHue Cor030M OCTAaTOYHAsI KOMIIETCHLUS B
00J1acTAX MOJIUTUKH, B KOTOPbIX Co103 orpaHmdeH. Bo-Broprix, CTathd 352 ‘HE MOXKET
CIIy’)KHTh OCHOBaHHEM U JOCTHKCHHUS IIeNICH, \UMEIOIINX OTHOIICHH® K OOIei
BHEIIHEH TIOJMTUKE U MOJUTUKE 0E30MACHOCTH . DTO MOJIOKEHNUE COJACPKUT TMPOILITYIO
IOPUCTIPYICHIIUI0 W Pa3pa0OoTaHQ \ JIS W3allUThl « KOHCTUTYLIIMOHHON TpaHMUIIbI,
npoBeeHHOM Mexnay JloroBopm | 0, EBpomeiickom < cero3ze u JloroBopm o
OyHKIHOHUPOBaHUUEBPOIEHEKOro cor3a.

B nmomonHeHue K STHM MBYM SIBHO BBIP@XEHHBIM IpaHuiiaM EBponeickuil cyn Takxe
MpU3HAI NOApa3yMeBaeMoe oIpaHMUYeHKe o0cTaTouHON komnereHmy Coro3a. B To Bpems
kak CtaThd 352 MOMIa,MCTIONB30BaThCS MY MaTeHbKIX' MONpaBok K JloroBopam, oHa He
MOTJIa UCHOJIb30BaTHCS sl OCYHIECTBIICHHS KaYeCTBEHHBIX IPBDKKOB’, KOTOPBIE H3MEHST
KOHCTUTYHHOHHYIO  JIMUYHOCTh EBponeiickoro coro3a. Cyn  HoATBepIusl — 3TO
noJpasymMeBaeMoe orpaHnueHue Bo MHenuun 2/94. EBponeiickuii cyn 3aech TpeOoBamu
MpeaBapUTEIbHO, MPOCMOTPeTh BiacTh Coro3a NpHUHATH EBpONEHCcKyl0 KOHBEHLHIO 10
npaBam uenoBeka (‘EEHR’)/ B To Bpems, koryia He ObUIO HUKAKOTO SIBHO BBIPKEHHOTO
mpaBa chenath Tak B JoroBopax. Cya XapakTepu30Bal OTHOIIEHUS MEXIY OCTaTOYHON
komreTeHus0 Coro3a U NPUHIUIIOM Ha/IeJIeHHs CIEeIYIOIUM 00pa3oM:

Cratps 352 paspabGoTaHa ajs 3alOJIHEHHS pa3phiBa, € HUKAaKHe KOHKPETHBIE YCIOBHUS
Jorosopa He oTHOCAT K COIO3HBIM YUPEXKICHHS BBIPAKEHHBIC WIIH IOJIpa3yMeBaeMbIe
MMOJHOMOYHMS JIE€HCTBOBAaTh, €CIIM TaKWe IIOJHOMOUYHMS, KaXXe€TCsd, TEM He McHee
HEO0OXOAMMBI, YTOOBI MO3BOINTH COI03y BBITIOJHUTEH €0 (QYHKIIUW B IEISIX JTOCTHKCHUS
OJTHOM U3 1ienel, ycraHoBieHHBIX [loroBopM. Takoe HamemeHue, Oyaydn HEOTHEMIIEMOM
YacThI0 MHCTUTYIIHMOHAILHOW CHCTEMBI Ha OCHOBE MPHUHIIMIIA HAJEICHUS KOMIIETCHIIUEH,
HE MOXET CIIY)KUTh OCHOBaHUEM JIJIsl paclIMpeHus o0beMa nojiHoMouti Coro3a ere 00uux
PAMOK, CO3JTaHHBIX MOJIOKEHUSAMH J[OoroBOpa B IEIOM U, B YaCTHOCTH, TEMHU, KOTOPHIE
onpeaenstoT sadauu u onepayuu Corosa. CoriacHo mobomy Hagenenuto, Craths 352 He
MOJKET HCIIOJIb30BaThCSl B KAYECTBE OCHOBAHWUS JJIsI IPUHATHS yCIOBHIA, 3()PEKT KOTOPBIX
coctosul OBl B TOM, YTOOBI, 10 CYTH, HCHIPaBUTh JlOTOBOp, HE BHIMOJNHSAS MPOIEAYPY,
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KOTOPYIO 3TO NPEAOCTABIIACT C ATOU MENBIO.

Crpyktypa [oroBopa Obiia, TakuM 0oOpa3oM, OmpeesieHa 3afadyaMH H OIEpalisiMU
Coroza. O cdopmupoBanyd Obl BHEIIHWH TMOMANAIOMINA MOJ FOPUCIUKIHUIO KpPYT
MOJTHOMOYHMH, B KOTOPOM JIOJDKHA ObUIa TIPOM30MTH J00as 3aKOHOAATETbHAs
nesitenbHOCTh Coroza. OIHAKO BMECTO TOTO, YTOOBI Pa3bsICHUTh, COCTABHJIA JIM 3aIUTa
mpaB 4enoBeka enb' EBpomeiickoro coroza, Cyn - CKOHIIEHTPUPOBAHHBIA HA GHEUIHUX
KOHCTUTYIOHHBIX JIMMUTaX, C KOTOPBIMHU CTOJIKHETCA Jt00ass uHTepnpetanus Ctarbu
352. CynebHoe O0OOCHOBaHHME BO BTOPOM 4YacTH pEHICHHS OBUIO CIIEAYIONIHE:
BeryruieHue Coro3a k ECHR He BbI3Ba)IO OBl MaieHbKYIO (HEOQHUIMATLHYIO) MONPABKY
npaBornopsaka Coroza, HO OOHO W3 QYHOAMEHMATbHLIX —UHCTHUMYYUOHATLHBIX
nocreocmseuti anga Coro3a W UIA TOCYNapCTB-WIEHOB, KOTOphle OyIyT HWMETh
KOHCIUMYYUOHHOe 3HaYyeHue W TIOATOMY ObUIM OBl TAaKMMU, KOTOPBIH MOHIET BHE
oobema Crarbu 352.. Cratbs 352 Takum 00pa3oM CTOJKHYJAach Obl C BHEUIHEH
rpaHuIell B KOHCTHTYIIHOHHOM XapaKkTepe eBpONeUCKOro mMpaBoIopsiIKa.

Karteropuu xomnerenuuii Coroza

IlepBonauanbHbeie JloroBopa HE yKa3ajiu <OTHOILLICHUSH, MEXIYy EBPONEHCKUMU U
HAIMOHAJIbHBIMA KOMIIETEHIMSIMUs, OHN HE ONPENeIdId TIPU3HAKOB PA3IMHUS MEXKIY
Pa3IMYHBIMU KaTErOpUsIMHA KOMIICTEHIIUM.

JIBe KOHKYypUPYIOUIMX KOHLEMIHK), [03TOMYy TMOSBHJIMCH B paHHEM IepHoJie
eBponeiickoro mpasonopsiaka. CoRIacHO TWEPBOM TEQPHH, BCE KOMIIETEHIVH,
yrnoMsiHyThle B JloroBopax, ObUTi HCKITIOUNTEIBHBIMHNKOMIICTEHIIMAMU. | ocynapcTBa-
YiIeHbl IOJIHOCTHIO = Tiepedald, cBou | mOJHOMouus  EBpomeiickoMy coro3y U
nojpaszzeneHiue MoaHOMouuii Mexny Col30M U rocyJapcTBaMHU-Wi€HaAMH TaKUM
00pa3oM OBLIO. OCHOBaH Ha (CTPOTOM pa3/eIeHNH KOMIICTCHIIMH. AJbTepHATHBHAS
BTOpas KOHHETHUs mpupodbl KommneTeHOmid CQr03a TakXe MOSBUIACH B T€ IEPBbIC
roapl:{ mojHoMounsi Beebo Coro3a, ObuTM pas3fieNeHHON BiacThio. ['ocymapcTBa-uiieHbI
TOJIBKO “QTKa3aJHCh OT CBOEro' MCKIIOYUTENBHOIO TMpaBa JEeHCTBOBAaTH Ha HX
TeppUTOPUM, hpaspemwB COI03y Pa3IEIUTh OCYLIECTBICHHWE TIOCYIAPCTBEHHBIX
¢yHkuuii. KOHCTUTYIIMOHHOE Pa3BUTHE E€BPOMEHCKOr0 MPaBOMOPSIKA JOMHKHO OBLIO
MPOM3OUTH MEXKAY \OTHMH/ ABYMS UpE3BbIYAHBIMM KOHLENUUsAMH. Pasnuunbie
KaTteropuu koMmeTeHNUunCO03a oM '00HapyxkeHbl' B TeueHue 1970-x.

KakoBa wnenp Hamuuusi pa3nUUYHBIX KaTEropuil KOMIIETEHTHOCTH? PasznuyHble THIIBI
KOMIIETEHIIMM KOHCTUTYIIMOHHO MEPENAlOT OTHOCUTEJIbHYIO CTEIEHb OTBETCTBEHHOCTHU
rOCyJapCTBEHHBIX OpraHoB B MaTepuaibHOU CTpaTeruyeckom obnactu.
COOTBETCTBYIOIIMMH PA3TUYHSIMU  SBIIICTCS OTHOCHUTEIBHBIM BHUJ: HCKIIOYUTEIHHBIC
KOMITETCHIINH 'MCKITIOYAIOT IPYTYIO BIACTh M3 JCHCTBUS B TOH kK€ OOJACTH MONHWTHKY, B
TO BpeMs KaK HEHCKJIIOYMTEIbHBIC KOMIICTCHIIMM Pa3pellar0T COCYLIECTBOBAHHUE JABYX
3aKOHOMATEeNeH. 3HAYUTENBHO, IS TPEIOCTABICHUS YETKOM KapTUHBI (heaepalbHOTO
mojapaszieficHusl  MOJHOMOYMH, KaXaas oO0JacTh IOJNIMTUKK  JIOJDKHA — HJICATBHO
COOTBETCTBOBATh OJHOM KaTErOpPUU KOMIIETEHTHOCTH.

Kakune xe KaTeropunn KOMIICTCHIIUN pa3pa60TaHL1 B eBpOHeﬁCKOM npaBonopﬂ;[Ke?
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Paznmuume MexIy HUCKIIOYHTEIBHBIMU M HEHCKIIIOUUTEIBLHBIMH — KOMIICTCHIIUSIMHU
MOSIBUJIOCH BHadase. JloroBOphbI CEroHs pa3iiyaroT pa3iHYHble KaTerOPHH KOMIETECHIINN
Coro3a B Cratee 2 TFEU:

1. Korga [oroBopel Hazensoor Colo3 HUCKIIOYHTENBHYIO KOMIIETCHIUS B
ompeneneHHoNH o0nactd, Tonbko COI03 MOXET Y3aKOHHUTh W TPHHATH FOPHIUYECKH
00s13aTeNnbHbIE IEHCTBUS; CIIOCOOHOCTh TOCYIaPCTB-WICHOB CAEIATh 3TO CAMOCTOSTEILHO
BO3MOYHA, TOJBKO €CIIM OHH yIoJlHOMOo4YeHbI COF030M WM JIEHCHBYIOT JIJISI BHEIPCHUS
nHtepecoB Corosa.

2. Korga JloroBopsl HajemstoT Coro3 KOMIIETCHLIUEH, pa3[eieHHOH ¢
roCyJapcTBaMU-WICHAMH B onpezeieHHol obmacty, Coo3 U TocyAapcTBa-uieHbl, MOTYT
Y3aKOHUTH U IPUHSTH I0pUAHMYECKH 00s3aTeNbHbIe IeCcTBH B TOH obnactu. ['ocynapcrsa-

WIEHBl JTOJDKHBI OCYIIECTBUTH CBOIO KOMIIETEHIHA 0 Takoi cremeHH, 4to Coro3 He

OCYIIIECTBHJI CBOXO KoMrieTeHIws. ['ocynapcTBa-4ineHsl
KOMIIETEHIIMS JO0 TaKOH cTemeHu, Hackoiabko Co

bl CHOBA OCYLIECTBUTH CBOIO
W TPEKPaTHSl OCYIIECTBISATH
CBOIO KOMIICTCHITHS.

3. locymapcTBa-wiieHBl JOMKHBI CKOO SKOHOMHUYECKYI0 U

IOJIMTUKY 3aHATOCTU B MEPE, KaK OIPE OTUM I[OI‘OBO U YTO HaXOOUTCA B

KOMITICTCHIINHI Coro3a, 00BI ee.



4. Y Coro3a nomkHa ObITh KOMIIETEHINS, B COOTBETCTBUH C IMOJIOKEHUsIMHU J[oroBopa o
EBpomnefickoM coro3e, yTOObI ONMPEAETUTh U Peann30BaTh OOIIYI0 BHEIIHIOI MOJIUTHKY U
MOJIUTHKY 0€30MMacHOCTH, BKIIOUAs TPOTPECCHUBHOE CO3/IAHUE IMOJUTHUKH O0IIe 00OPOHEI.
5. B omnpeneneHHbIX 00JacTsAX U PU YCIOBUSX, YCTaHOBIEHHBIX B JloroBopax, y Coro3a
JOJKHA OBITh KOMIIETEHIIMS BBIMOJIHUTD JIEHCTBUS, YTOOBI MOJAEPKaTh, CKOOPIUHUPOBATh
WIA TIOJePKaTh JNEHCTBHA TOCYApCTB-WIEHOB, TAKUM 00pa3oM, 4TOOBI HE 3aMEHHT HX
KOMIIETEHIIMIO B 3TUX obnactsx. fOpuandeckn obs3arenbubie akTel Co03a, MPUHATOTO HA
OCHOBE TTOJIOKEHHI JIoTOBOPOB, Kacaromuxcs ATUX 00IacTel, He JOIKHBI BJICUb 33 COOOM
COIJIACOBaHME 3aKOHOB HJIM PETYIUPYIOLINX MOJIOKEHUH TOCy1apCTB-UWICHOB.

JloroBopa TakuM 00pa3oM SIBHO MPH3HAIOT YETHIpE OOIIME KATETOPHH KOMIICTCHTHOCTH:
UCKITIOUUTEIbHBIE  KOMIICTCHIIUY, pAa3/ICJICHHBIC KOMIICTCHIIUH, KOOPIUHHUPYIOIINC
KOMIIETCHIIMKU W JomoyHuTelbHble komnereHimu. M Crateu 3-6 TFEU koppemupyrot
paznnuHy0 monuTHKy Coro3a B KOHKPETHOW KaTeropuu KomreTreHTHocTu. Kpome Toro,
Cratbs 2 (4) TFEU npu3HaeT oTACIbHY0 KaTErOPHI0 KOMIICTCHIIUU ISl OOIIEeH BHEIIHEH
TOJIUTUKY ¥ MTONUTHKHY Oe3onacHocTH Coro3a.

Hckiarounreanusie komnerennun: Crarea 3 TFEU

HckmountenpHple MpaBa KOHCTUTYIIMOHHO TapaHTHPYIOT MOHOIOJNHIO NEHCTBHS. ITO
03HA4aeT, 4TO TOJbKO OAMH MPaBUTEILCTBEHHBII YPOBCHb HAJEJICH NPAaBOM JAEHCTBOBATH
ABTOHOMHO. VCKITIOUNTENbHBIE KOMIIETCHIINH SIBIISIFOTCS TAKUM 00pa3oM 000I000CTPHIMU
ycnoBusiMU. VX HOJOXKHTENBHAsE CTOPOHA JaeT HPaBO MOJIHOMOYHMSAM [EHCTBOBATh, B TO
BpeMsi KaK HMX OTpHUIaTeNbHas CTOPOHA 'MCKIOYaeT KOro-limbo eme U3 JACHCTBHS
aBTOHOMHO B ero oOwseme. il €BpONEWCKOro MpaBONOpPSIKA HCKIIOYUTENbHBIC
KOMIIETCHIIUHU OTIPENEIISIOTCS Kak 00acTi, B KOTOPBIX ‘TONbKO CO03 MOXKET Y3aKOHUTH U
NPUHATH I0PUINYECKH 00s3aTebHble AeHcTBHA . ['ocynapcTBaM-4ieHaM TOJNBKO MO3BOJIST
JIeHCTBOBATh ‘pa3 OHU YIMOJHOMOYEHB! HAa TO COI030M WM BBICTYHAIOT AJSL BHEIPEHUS
neiictBuii Coroza’. KakoBbI 00IacTH TOMUTHKH KOHCTUTYLIMOHHON AKCKIIO3MBHOCTH?
Cratbst 3 TFEU Temepp SIBHO yNOMHMHAET TSITh OOJacTed MONMUTUKHU: (&) TaMO>KEHHBIH
coro3; (b) yupexaeHue mpaBHI KOHKYPEHLHH, HEOOXOIMMBIX Uil (DYHKIIMOHHPOBAHHMS
BHYTPEHHETO PBIHKA; (C) IEHEKHO-KPEIUTHASA MOJUTHKA AJIS TOCYAapCTB-WICHOB, BaJIIOTA
KOTOpBIX siBisieTcst eBpo; (d) cOXpaHEHHE MOPCKUX OHOJIOTMYECKHX pPECypcoB MOJ
HOJINTUKOM PaBHBIX Ul BCEX MPaB Ha PHIOHYIO JIOBIIO B OOIIECTBEHHBIX BOJaxX; U (€)
oOmasi KoMMepdeckas IOJUTHKA. B cBeTe cyaeOHOro cTaTyc-KBO 3TO IEpEUHCICHHE
CO3J1aeT HEKOTOpBIE MpobieMbl. Bo-nepBrix, HE OBLIO BO3MOKHO HHMKAKOH MOTPEOHOCTH
SIBHO YIOMSHYTH MCKJIFOUHTENbHYIO KOMIIETEHIMS I YUPEKICHUS TaAMOXXEHHOTO COI03a.
C oIHOH CTOPOHBI, KOMIIETEHIMSI OCHOBATh TAMOXKHIO BHYTPH coro3a Oblia 'oTMeHena'. U
OTHOCHUTENBHO 6HeuiHe20 acleKTa KOMIIETCHIMH TaMOKEHHOTO CO03a, C IPYrO CTOPOHBI,
NpUHATHE €IUHOTO TaMoXeHHoro Ttapuda yxke mnokpbito OO6meilt Kommepueckoit
cTpaTernueckoi kommeTeHusro Coro3a. Bo-BTOPBIX, 4TO OTIAMYAET NpaBuila KOHKYPEHIIMN
OT YYpPEeXKICHUS BCeX JAPYIMX MpaBWI, ‘HEOOXOAUMBIX s (QYHKIMOHUPOBAHHS
BHyTpeHHero pbiHKa'? KOHCTUTYIIMOHHBIE pa3pa0OTUUKH, KaKEeTCs, Nalld JKEPTBOU
JIOTMYECKOM OIIMOKM: 3TH MNpaBWjia HE 00s3aTelnbHO NOTPEOYIOT MCKIIOUEHHS BCEH
oOlIeHaIIMOHATIbHOM 320aCTOBKM B UX OObeMe. B-TpeTbuX, B OTHOIICHHU JCHEXKHO-
KPEAWTHOW TOJMTUKKA EBpONEWCKNii COr03 JOMKEeH 00JalaTh HCKIIOYUTEIHLHOM
KOMIIETEHLIUSAIO /MO0IbKO OTHOCHUTENBHO TOCYAApCTB-WICHOB, BAIOTAa KOTOPBIX SBISETCS
eBpo. Hakowrery, a63air (d) coIepKUT KOHCTHTYIIHOHHOE MOJIOKEHUE, KOTOPOE, B CBETE €ro
nmocleAylonie cyneOHol  Ouorpaduu, OBUIO  PEUHTETPUPOBAHHOE B 00U
CeNIbCKOXO035IMCTBEHHYI0 KOMIIETEHIIUSI EBporeiickoro coro3a.



O6mue komnerennuu: Crarea 4 TFEU

OO01re KOMIIETSHITHH SBIISIOTCS '00BIYHBIMA' KOMITeTeHITHIMH EBpomeiickoro coro3a. Eciu
HoroBopa sBHO He mpexycMOTpAT WHauye, kommereHIus Coroza OyAeT pasieneHa c
rocyaapCcTBaMu.

B o0meit komnereHuuu, ‘Coro3 W TocyAapcTBa-wieHbl MOTYT M3JaTh 3akoHbI'. OmHAKO
corimacHo (opmymupoBke B Cratee 2 (2) TFEU o00a, xakercs, MEmaroT ApPYyT OPYTY
JIeHCTBOBATh  OJHOBPEMEHHO: TOCYJapCTBa-4WiICHbl JOJDKHBI  OCYIIECTBUTH  CBOIO
KOMIIETEHIIUS 10 TaKOW CTETeHH, 10 Kakoil Cor03 He OCYIIECTBIISIET CBOKO KOMIIETEHIIUS .
Ota (opMmymnupoBKa TPHU3BIBAET T€OMETPHUUECKOE H300pakeHWe pa3leNeHHON oO0iacTu:
rocyJapcTBa-4jeHbl MOTYT TOJILKO U3AaTh 3aKOHBI B TOW YacTH, B KOTOPYIO €lle HE BOIIEI
EBpomneiickuii coro3. B onHoit ob6mactu wiu EBponelickuii CO03 i TOCYAapCTBa-YIICHBI
MOTYT OCYIIECTBUTbH UX OOIIYI0 KOMIIETCHIIHUS.

Korga paccmarpuBaeTcs mNpOTHB KOHCTUTYLMOHHOH CTaBKH CTaTyc-KBO, JTO -
MHUCTU(UIMPYIOIAs KOHIENIH o01mux KomnereHuui. [lockonbky 3a nmponuibie nsaThaecsT
JIET, pa3/ielIeHHble KOMITeTeHIINY 1o3BoyIniIn Coro3y M rocynapcTBaM-djieHaM JAelCTBOBATh
B TOM ke 00JacTu omHOBpeMeHHO. VckitoueHne K TOMy MpaBUIIy KOCHYJIOCH CHUTYAIIHd,
rae o6macte Coro3a NCKITFoUMIIa rocyaapcTBa-wieHsl. @opmymnuporka B Cratee 2 (2) TFEU
OCHOBaHA HA TOM HCKJIIOUEHHHU. JTO, KAXKETCs, TpeOyeT ‘aBTOMaTHYECKOTO MPEUMYILECTBA
JIelcTBUs rocyaapcTBa-wieHa, rae Coro3 oCylecTBUJI CBOK BiacTh’. [[oroBopa sIBHO
I/II[CHTI/I(bI/I]_[I/Ip}/IOT MHUHHUMAJIbHBIC KOMIICTCHIIMMA  COIJIaCOBaHMA KaK pasaCJICHHBLIC
KOMIICTCHIIUH.

KoopaunupoBanue komnerennuii: Cratesa S TFEU

Koopnunupyromye KoMIeTeHIUN onpeaessiioTes: B TpeTbeM naparpade Crateu 2 TFEU;
Cratess 5 TFEU mnomemmaer 'S KOHOMHYECKYHO MOJUTHKY', 'TIONHTHUKY 3aHITOCTH' U
'COLIMANIBHYIO0 TOJIUTUKY' B ATy KaTeropuu. BHoXHOBeHHME AJid 3TOH TpPEThEH KaTeropuu
OBUTIO OTCYTCTBHEM MOJHMTHYECKOTO cornacusi B EBpomelickoli koHBeHuuu. [IpuHumas Bo
BHUMAaHHE, YTO OJHA TIpyMIa XOoTelJa MOMECTUTh HSKOHOMHUYECKMH W KOOpAWHALHUS
3aHATOCTU B KaTCTOpHUU O6HII/IX KOMHeTeHHI/Iﬁ, MIPOTHUBOIIOJIOXKHAA TOUKa 3pCHUA 3alluTUIIa
X KiIacCH(UKALMIO KakK JONOJHUTENbHYI KommereHuus. Crneunduyeckuil xapakrep
KOOPJIMHALIUU TOCYAAPCTB-YJICHOB , SKOHOMHUECKUX U MOJIUTHKA 3aHATOCTH, 3aCIIy>KUBAET
OTJICTFHOTO PETyTUPOBAHUSL.

KOHCTUTYLIMOHHBIH XapakTep KOOPAMHUPOBAHUS KOMIIETEHIMH OCTAeTCI B OCHOBHOM
neonpeneneHasiM. M3 Crateii 2 u 5 TFEU MbI MOKeM TONBKO BBIBECTH, UTO EBpomencKmii
COI03 HMECT KOMIICTCHLUA TIPEAYCMOTPETH 'MepLI' o rocyaapCTB-wiICHOB  JIA
OCYILECTBIICHNSI UX KOMIETEHINNA CTIOCOOOM KOOPIUHUPOBAHMA. Y CHIIME 110 KOOPAMHALIMN
Coro3a MOXET BKIIOYAaTh NPUHATHE 'PeKOMEHAAUWid' W ‘MHUIMATHB TapaHTHPOBAThH
KOOpAMHALUIO . YTBEPKAAJIOCh, YTO MOJUTHYECKOE MPOUCXOKACHUE ISl 3TOW KaTeropuu
KOMIICTCHUMHUJIOJDKHO IMOMECTUTh €ro, Ha HOPMATHMBHOM CIICKTPE, MCKAY O6H_[I/IMI/I u
JOITOJIHUTCIBHBIMHW KOMIICTCHIIUAMU. Ecau Obl dTa cucremMaruyeckas HHTCPpHpCTALUA
NPUHATA, KOOPIAMHUPOBAHHE KOMIETEHIMH IOJKHO ObUIO Obl OBITH HOPMAaTHUBHO OoJee
CHJIBHBIM, Y€M JIOIIOJTHHUTCIIbHBIC KOMIICTCHIIHMH. 9t0 nmoAapasymMmeBalio 6BI, 4YTO IPHUHATUC
nevictBuii  Coro3a, TIPUBOMAANINX K ONpedelleHHOU CheneHy COTIIACOBaHWs, Oyer
KOHCTUTYLIHOHHO Pa3peLIeHo Mo/ 3TUMH KOMIIETEHLIUSIMH.

JlomoauTeabHbIe kKoMnerenuun: Cratbsa 6 TFEU

Tepmun ‘ momoIHUTETRHAS KOMITIETeHIUS He ucnoib3yeTcs B Ctatee 2 (5) TFEU. Onnraxo
3TO, KaXEeTCs, Jy4lmuii crnoco® B oOmem s oOpalieHds K ‘ACWCTBUSAM, 4YTOOBI
MoJIIepkKaTh, CKOOPAUHUPOBATH HITU JIOTIOJIHUTE JCHCTBUS TOCYAapCTB-wieHOB . CTaThs 6



TFEU mepeuncnser ceMb 00NacTei: 3amiuTa M yIydIlIeHUE 3I0POBbS YEIOBEKA; OTPACIb;
KyJIbTypa; Typu3M; 0OpazoBaHuE, NPOQPecCHOHAILHOE OOydeHHE, MOJIOIEXb H CIOPT;
rpakaaHCcKass 00OpPOHA; W aJMHUHHUCTPATUBHOE COTPYAHHYECTBO. JleMCTBUTENBHO JIH 3TO -
MCUEPIIBIBAIONINN CIMUCOK? DTO OHKHO MMETh MECTO B CBETE€ OCTaTOYHOTO XapakTepa
00X KOMITETEHIIHM.

KoHTypsI 5TOTO THIIa KOMITETEHIINA B OCHOBHOM HEM3BEJaHHBI I0OpUCTIpyIeHIe. OaqHaKo
nocie JluccaGoHCKON pedopMBl, 3aKITIOYAIOTCS B TOM, 4TO, OHH ‘HE BIIEKYT 3a cOOOM
COTJIaCOBaHME TOCYJapCTB-WICHOB’ 3aKOHBI WIIH PETYIHPYIOIINe MOJI0KeHNs. MOoryT OBITh
BBIIBUHYTHI JBa B3risina. CorylacHO MepBOMY, HCKIIIOUEHHE COTIaCOBAHUSI O3HAYAET, UTO
3akoHogarenbcTBO Coroza He JOIDKHO M3MEHATh —cyujecmgyiouee HAIMOHAIBHOE
3aKOHOAATENhCTBO. OJHAKO CUMTas IIUPOKOE OMpeAeNieHHe JaHHBIM IOHATHIO
'cormacoanuss’ Cymom B Ucenmanmmm mnpotuB CoBera, m000oe 3aKOHOAATEIbHOE
BMEIIATEILCTBO cO CTOpoHBI Coro3a pa3BepHET (akThdeckuii dP(EeKT corimacoBaHus B
HAI[MOHAIBHBIX TpaBonopsnkax. OT 3TOTO0 CTPOTOro YTEHWS MCKIIOYEHHE COTJIACOBAHMA,
CIIeZIOBATENIbHO, OTPHULAJO OBl BEChb NPUOPHUTETHBIM APGEKT K eBpoleiickoMy
3aKOHOAATENhCTBY. BTOpoe, MeHee CTporoe, TpEACTaBIEHHE YTBEPXKAAET, HUYTO
3akoHoAaresnbHble BiuacTh Colo3a TOJNBKO ype3aHbl, 4YTOOBl MPENOTBPATUTH Je-tope
COoTJIacOBaHME HAIMOHAIBHOTO 3aKOHOIATEIhCTRA.



D.

IleHHOCTH eBPOMENCKON HHTErPpaAllKi

Horosop EC ytBepxmaer B ctatbe 2 TEU o Tom, uro Cor03 OCHOBaH Ha IICHHOCTSX.
Hennoctu EC umeroT mpaBoBoe 3HAa4YEHHE, OHU IMPEACTABIISIIOT CO00M Takue YCTaHOBKH,
KOTOpble  O0CClEUnBAIOT  CYIIECTBOBaHME  OOINECTBA, KOTOPOE  XapaKTepHU3yeTcs
MHTErpanyeil, TEpIUMOCTbBIO, CIIPaBEUIMBOCTHIO, COJIMAAPHOCTHIO M HEAUCKPUMUHALIKEH !

=  JIOCTOMHCTBO YEJI0BEKa, COCTaBIIAIOIIEE PEAIBHYIO OCHOBY OCHOBHBIX IIPaB,

= (CBoOoma, BKIIOYasi CBOOOIY TMEPEIBUKECHHS, YBAKEHNE YaCTHOW KU3HHU, CBOOOIA
MBICJTH, PEJIUTUH, COOpaHMM, BBIPAKECHUS MHEHHH U MH(OPMAIIUH, 3allUIacMbIe
Xaprueit ocHoBHBIX npaB EC,

= JleMokpatus, Mpearoaraoias penpe3eHTaTHBHBIN XapaKkTep MyOIMYHON BIIACTH,
1 o01afaHe CTaTycoOM I'paxJaHUHA,

= PaBeHCTBO, KOTOPOE TAKXE CBSI3aHO CO CTATYCOM I'PaXKIaHHHA,

= BepxoBeHCTBO IpaBa, IIpEIOJararpoliee CyILIeCTBOBAHUE IIPABOBOM CHCTEMBI U
CHCTEMBI CY/I0B, KOTOPbIE MOJICP>KUBAIOb 3aKOH U CIIPaBeJINBOCTb,

OTH 37€MEHTHI €BPONEHCKOTro MPaBoNopsIKa HOCAT YUPEIUTENbHBIN XapakTep U MPUCYIIU
npaBy EC ¢ caMOMro MOMEHTa €T0 pOKICHHUS.

SInpoM IIEHHOCTEH M eBPOIEHCKOro MpaBoIopsiIKa SBISETCS 3allUTa MpaB YeJIOBeKa, TaK
K€ KaK OHA BBICTYNAeT LEHTPaJbHON 3ajJa4ell MHOTHX COBPEMEHHBIX KOHCTHUTYLHUH. DTa
3a/1a4a M0 3aIluTe MPEeHMYIIECTBEHHO NepejaHa Cy1eOHOM BIACTU U BKJIOYAET EPECMOTP
€10 NPAaBUTEJILCTBEHHBIX aKTOB. 3alllTa MpaB 4YeJIOBEKa MOXET, TaKuM 00pa3oM, OBITh
OrpaHUYEHa IePEeCMOTPOM TIOJMTHYECKOTO PYKOBOJICTBA, COCTABIISS BYKHEHIINH OaaHC B
KOHCTUTYIIMOHHOM TIpaBe. B ero skcmaHCHMBHON (opme, 3TO paclpocTpaHseTcs W Ha
BO3MOXKHI'OCTh NIEPECMOTPa HapIaMEHTCKOro 3aKOHOaTeNnbCTBa. M rie 1eno o0CTouT Tak,
IpaBa YeJIOBEKAa YCTAHABIMBAIOT He3d6UCUMble TIPENICNIbI, B KOTOPBIX JIOJDKHO AEHCTBOBATH
JEMOKPAaTUUECKOe MPABUTEIbCTBO. EBpOMEHCKHA co03 cieqyeT 3TOW KOHCTHUTYLHOHHON
TPaJUIIAN, YTBEpXkJas, 4YTO ‘OCHOBaH HAa IIEHHOCTAX YBAXKEHHS K YEIIOBEYECKOMY
JIOCTOWHCTBY, CBOOOJIE, IEMOKPATHUH, PAaBEHCTBY, BJIACTH 3aKOHA U YBKEHHIO K IpaBam
yenoBeka’. [IpaBaM uyenoBeka TakuM 00pa3oM JaroT 'ocHoBomNoarapumii' craryc B Corose.
Onu - OYKBaJIbHO - 'QpyHIaMeHTaJIbHEIE' TIpaBa B CUCTEME EBPOIECHCKOro Mpasa.



KakoBbl uctounuku npap yenoBeka B npaBonopsiake Corosza? B To BpeMs korja eme He
OBLIO O 'OMIIIA O TpaBax' B MePBOHAYAIBHEIX J[0oroBOpax, TpU HCTOYHHKA JJIST €BPOTIEHCKUX
OCHOBHBIX TpaB ObUTM pa3pabOTaHbl W MPUHUMATUCH BO BHUMaHue. EBponeickuii cyn
CHayYaja Hayall BBUICISATh M3 KOHCTUTYIMOHHBIX TPAIUIUN TOCYAapCTB-WICHOB OOIIHE
TIPUHITAIIEI, 3aIIAIAIONTNE OCHOBHBIC TpaBa. DTOT HEMHMCAHHBIA OWIIbL O TMpaBax OBLI
BJIOXHOBJIEH W COOOIICH IpyrMM OWuleM O mpaBax: EBpomelickodl KOHBEHIMEH IpaB
YyeloBeka. OTOT BHEIIHWH OWUlb O mpaBax ObBLI, HECKONBKO JAECATHIIETHH CITyCTS,
00pa31oBbIM MUCHMEHHBIM OWMJUIEM O TpaBax, NaBaliuM Hadamo i XapTuu OCHOBHBIX
npaB EBporelickoro corsa. OTH TpU UCTOYHUKA €BPOIICHCKUX MPaB YeJI0BEKa TEIePh SIBHO
YIOMSIHYTHI - B 00paTHOM mopsiake - B Cratse 6 JloroBopa o EBponeiickomM coroze:

1. Coro3 mpu3HAET MpaBa, CBOOOIBI M MPUHITUIIEI, onpeneiacHHsle B XapTun OCHOBHBIX
mpaB EBpormeiickoro coroza ot 7 gexabps 2000, amanrtupoBanHbie B CtpacOypre, 12
nexabps 2007, KoTopasi cCeroAHsI UMEET TO ke IOPUIUUECcKoe 3HaueHne uTto U JloroBop.

2. Cor3 [OIKEH NpU3HAaTh IOPUCIUKLIMIO EBpONECKYI0 KOHBEHIHMIO O 3alllUTE IpaB
yelloBeka M OCHOBHBIX cBoOoxa. Bcerymienne EC B Coser EBpombsl He JTOIKHO
3aTparuBaTh KoMrereHuuu Coro3a, Kak onpeaeneHo B JloroBopax.

3. OcHOBHBIE IIpaBa, Kak rapaHtupyercs EBpomeilckoil KOHBEHLHEH O 3alluTe MpaB
YeloBeKa M OCHOBHBIX CBOOOJ W TOCKOJBKY OHH CIEAYIOT W3 KOHCTHTYLHOHHBIX
TpaguLIMK, XapakTEPHbIX [UIA TOCYNApCTB-WICHOB, IOJDKHBI COCTaBUTH OOIINeE
npuHUUIeL 3akoHa Coroza.

Takum oOpazom, (emepanm3m oOpamiaerca K Wiee MyOJMYHOTO W JIMYHOTO Onara u
IeHHOCTeH, Haxoms Oamanc Mexnay HAMH.  [loHadamy cyry0o SKOHOMHYECKHH U
nparMaTHYecKuii  JOTOBOp 00 OOMEeM pBIHKE CEroHs HACHIIEH T'yMaHUTapHBIM
CONIEP’KAHKMEM, YTO JIE€JIAeT €ro NOUIMHHON KoHctuTyuued. IlpaBoBas cuctema Coro3a
oOpamieHa K akcHOMe ITyOJMYHO-TIPAaBOBOTO KOCTUTYLHOHHOTO MBIIIJICHUS, HAlpUMEp:
«TIOTHOMOYHSI TIPABUTEJILCTBA OTPAaHUYEHBI, W ... €r0 MPEAEibl HE JOJDKHBI IIPEBHIILIATH
HEKOTOphIe Ipeaenb»? IIpaBUTENnbCTBO OrpaHWYEHO HOPMAMU B OTHOILEHHWH €ro IeJiei,
CTPYKTYp H JAOCTYIIHBIX CpEACTB, CO CTOPOHBI HOpPM, HO TaKkXe HalMOHAIBHOE
NPaBUTEIBCTBO MOXKET OBITH «OTPAHUYEHO» JAPYTMMH BaXKHBIMU CIIOCOOAMH, JaXke €CIH
OBl HEe OBUTO JIPYTUX TOCYAAPCTB, (eepaTuCTCKOe MOHATHE OTPAHUICHHOTO MPAaBUTENHLCTBA
BCTYIIaeT B CBS3b C JAPYTUMH KOHCTUTYIHMOHHBIMM HaeaMu. OJHa W3 TakuX HJeH, B
Denepanucte Ne 45, 3axirodaeTcs B TOM, YTO «peajbHOE O1arococTosHUE Hapoaa - 3TO
BBICIIMI OOBEKT, KOTOPBIA HY)KHO TpecIieIoBaTh, U HUKakas (opma mpapieHUs HE MMEeT
KakoH-T100 Ipyroi IEHHOCTH, YeM OHAa MOXET ObITh MPUCHOCOONIEHa Ul AOCTHKCHHMS
3TOr0 00BeKTa ». DTO TO, uTo JKeitmMc MOAuCOH BHET KaK MPHHIMI aMEPUKAHCKOM
PEBOJIIOLIMK, ¥ OH MPUMEHW ero K JHCKyccusiM (eaepainu3mMa M KOHCTHTYHHOHHOTO
rocynapcrtBa, korga ckasan: «Ecmu Ob1 mian KonBeHnum Obll HEOMarompusTHBIM IS
OOIIIECTBEHHOTO CUACThsl, MO CcOBeT ObLI Obl, OTKIOHMTL IiaH. Eciau Ob1 cam Coro3 He
coramacs ¢ 00MIECTBEHHBIM CYaCTheM, 3TO ObLIO Obl, ynpa3guuts Coro3. TouHo Tak xe,
KaK CYBEpEHHMTET TOCYHAapCTB HE MOXKET OBITh HNPUMHPEH C CYAaCThbeM Hapoja, Tojoc
KaXJI0ro a00poro rpaxkjaaHuHa JO/DKeH ObITh 32 TO, 4TO OBl IyCTh IEPBbIH Oyaer
MIPUHECEH B )KEPTBY MOCIETHUM).

B eBpomneiickolf KOHCTUTIIMOHHON apXUTEKType HCIONb30BaH MPUHIMI HE AYBAJIBHOTO
denepanm3ma, a CcyOCHIMApHOCTH B Ka4deCTBE OCHOBAaHHUSA, a O3TO 3HAYUT, YTO OH
MpeANoiaraeT HUepapXUuYecKuil TOpsIoK, a He JBOMHOM cyBepeHuter. llotromy 3TOT



MOPSAZOK Takke TpeOyldeT MPOBEPKH Ha CIOCOOHOCTh TAKOro IPUHIMIIA OTPAaHUYHBATH
BJIAaCTh TPABUTEIBCTBA. A OSTO 3HAYUT, YTO CHPABEIIUBOCTH TpeOyeT, 4YToOBI, KOTaa
MPAaBUTEIBCTBO JIEHCTBYEeT B MpejiesiaXx CBOEW KOMIIETEHIIMH, OHO JOJDKeH JellaTh BCe
BO3MOXHOE, 4TOObI HE BMEIIHUBAThCS B BO3BMOXKHOCTU JPYTUX CYOBEKTOB JACHCTBOBATH B
npenenax CBoe KOMIETCHIINY W a)Ke TTOTEHIIUATbHON KOMIICTCHITUI.

Kaxossl mpuposa 1 3pdexT xaxmoro ucrounrka ocHoBHbIX mmpas B EC? B EC cymectByer
TPU HMCTOYHHMKA OCHOBHBIX TIpaB: 'HEMHMCAaHHOTO' Owwis o mpaBax B (opme 0O0mHUX
MIPUHITUIIOB EBIIPOIIEHCKOT0 TIpaBa, MHCbMEHHBIM' Ommib o mpaBax Coroza B ¢dopme
Xaptun OCHOBHBIX NpaB M 'BHEMIHUH' OMIUTB O mpaBax B ¢opme EBporneiickoii KoHBeHIMH
npaB yenoBeka. [loToMy peanbHBINH peXUM MpaB YeIOBEKa 3a/1a€TC TOJBKO OTHOIIEHHUAMHU
MEXIy ABYMS BHYTPEHHHMH KOMIUIEKCAMH WCTOYHUKOB, OHH 00a XapaKTepHU3yIOTCS
JIBOMICTBEHHBIMH OTHOLLIEHHSI C BHEIIHUM CTaHAapToM EBporneiickod kKoHBeHUMH. U
CYIIIECTBYET TaKXe YeTBEPTOE M3MEPEHHE - OTHOIICHUS MEXTYy BCEMH TpeMs OMIIIIMH O
IpaBax M KOHCTTYLUMOHHBIM IIPaBOM TOCYJIapcTB-wieHOB. IIpu 3TOM HY>XHO MpH 3TOM
3aMETHUTh, YTO KadxcOblli U3 TpeX Omuieh o npaBax Coro3a 1o KpaliHeH Mepe, B HEKOTOpPOU
CTEIEHU, SIBJISIETCS] YACThIO MPAaBOBOM CUCTEMBI rocyAapcTB-wieHoB EC.

Henucannpiii' 04101 0 mpaBax

Hu [MTapuxckuii JoroBop 1952 roga, au Pumckuii Jorosop 1957 rona He comeprkaiu SBHO
BBIPOKEHHOM CCBUIKM Ha IpaBa dYeJoBeKa. lakas OCOOCHHOCTh MEPBOro Moryia OBITh
0o0BsICHEHa €€ OrpaHu4eHHBIM 00beMOM. OCOOCHHOCTH BTOPOTO MOTJIa BO3HHKHYTH OT
OCTOPOXKHOCTH TIOCJIE HEYAauH ‘eBpornerickoro nomutuieckoro CoolmiecTBa, MO MPUYUHE
4yero OOJIBIION MPOEKT OWJUIL O TMpaBax uYeOBeKa ObUI 3aMEHEH 'MEHBIIUM' TPOCKTOM
SKOHOMUYECKON UHTETpaLiu.

Bwmecte ¢ tem EBponeiickuil cya B TEUEHHE MNEPBBIX ABYX NECATHICTUH HHTETpalU -
pa3palaThiBajl HEMHMCAHHBIA OWUIH O MpaBax Jjsi EBpPOMENWCKOro coros3a. DTH OCHOBHBIC
npaBa ObUIM egponelickumy TPpaBaMU U LIEHHOCTSIMH, OJHOBPEMEHHO HE3aBUCHUMBIMH OT
HaIlMOHAJBbHBIX KOHCTUTYMH. Tak ObUTM OTKPBITHI IIPaBa YeJI0BEKa KaK OOIINE MPUHIIMIIBI
€BpOIIEICKOro Ipasa

Poxxnenune eBpomeiicKkuX OCHOBHBIX IpaB MPOUCXOJWIO HE BAPYT, HO Cyl yxe B 1958
paccMOTpHUBal KOHCTUTYIIMOHHOCTH €BPOIEHCKOro akTa B CBETE OCHOBHBIX IpaB. B neme
Stork ocmopun eBporieiickoe peleHre Ha TOM OCHOBaHWMH, uTo Komuccust HapyImia
HEMELIKME OCHOBHBIE ITpaBa. B oTcyTCTBHE €Bponeiickoro Omiisi o mpaBax 3To TpeOoBaHHE
MIPUBJIEKIIO TaK HAa3bIBAEMYIO ‘UMOTEYHYI0 Teopuio’. COrylacHO 3TOM TEOpWH, BIACTh,
npenocTasieHHas EBporneiickoMy coro3y, Oblla cBA3aHa C MpaBaMy YeJIOBEKa MIIOTEKOIl',
T.e. OHM OBLIM 3aMMCTBOBaHbl. HannoHanbHBIE OCHOBHBIE TpaBa CBs3bIBAIN EBponeiickuii
COI03, TaK KaK TOCYJapcTBa-WICHBbI, BO3MOXKHO, HE CO3Jall OPTraHU3alHI0 C OOJNBIINUM
KOJINYECTBOM IIOJIHOMOYHH, YeM OHHM CaMH. DTOT apryMeHT ObLI MO-TIpaBy  OTKJIOHEH
CynoMm. 3amada eBpONEHCKHX YUYPEKIESHHWH COCTOsla B TOM, 4YTOOBI TIPUMEHHTH
€BPOIICHCKNE 3aKOHBl ‘HE NpPUHUMAas BO BHUMAHHE HX 3aKOHHOCTb B COOTBETCTBHUHU C
roCcyJapCTBEHHBIM IpaBoM’. HammoHanbHbIE OCHOBHBIE NpaBa HE MOTIIU MAKUM 00pazom
ObIMb HUKAKUM NPAMBIM UCTOYHUKOM e8PONEUCKUX NPAG YeN06eKd.

Orta no3unus EBponelickoro cors3a 1Mo OTHOUIEHHIO K HAllMOHAJIbHBIM OCHOBHBIM IIPaBaM
HUKOTAa He wu3MeHsitach. OpHako TOouka 3peHus Cyna pasBuiach OTHOCHTEIHHO
CYyILIECTBOBAHMSI TI0JIPa3yMEBAEMbIX €BPOIIEHCKUX OCHOBHBIX ITpaB. IlepBoHavanbHO Haiijs,
YTO eBPOINEHCKUI 3aKOH ‘HE coeprkan obuiero npuHimna, CyJ BIOCIEACTBUN OOHAPYKUI



‘OCHOBHBIC TIpaBa 4YeNIOBEKa, XPaHMMBIC B OOIIMX MPHHIMIIAX €BPONEHCKOro mpama. JT1a
HOBasi mo3uiysi Obuta pa3bscHena B “‘International Handelsgesellschaft. Cyx 3nech -
CHOBa - OTKIOHWI TPUMEHUMOCTh HAIMOHAJIBHBIX OCHOBHBIX IIpaB Ha YypOBHE
eBpornelickoro mpasa. Ho pemienue Teneps MOATBEPAMIIO CYIIECTBOBAHHE ‘aHAIIOTHYHOU
rapaHTUy, BPOKJICHHOW B cHCTeMe eBporelckoro mpasa. COOTBETCTBEHHO, ‘yBa)KCHHE K
OCHOBHBIM TIpaBaM SIBIISICTCS HEOTHEMJIEMOH YacThbi0 OOMMX IPUHIOWIOB 3aKOHA,
sammuineHHoro Cyaom °. Ho otkyna, Cya moiy4an 3Tu ocHOBHbIE IipaBa? M3BecTHEIN OTBET
OBLT TO, YTO HEMHCAaHHBIN OMILTH 0 TipaBax Coro3a OyneT ‘800oxHO6/1eH KOHCTUTYITUOHHBIMH
TPagULUsMH, XapaKmepHvlMu A3l TOCYJapCTB-4IeHOB . B TO Bpems Kak TakuM 00pa3oM He
Oyayun NpsSMBIM HCTOYHHUKOM, HAIlMOHAJbHbIE KOHCTUTYLHOHHBIE IpaBa COCTABUIIH
KOCBeHHblll NICTOYHUK JUI OCHOBHBIX mpaB Coro3a.

Kaxopa Opima mpupoaa 3THX KOCBEHHBIX OTHOIICHWH MEXIy HAI[MOHAJIHHBIMHU TpPaBaMH H
eBporeiickumu ipaBamu? Kak oOHapyxuBaetcs BiuusiHEE rocneaanii? KoHcTHTynmoOHHOE
pasbsicuenne mpemaranock B Nold. Tlpusnekas mpeapiayiryto opucnpyaenimmo, Cya
yKazaj, 9TO OCHOBHBIE TIPaBa ABIISIOTCS HEOTHEMIIEMOM YaCcThIO OOIUX MPUHIIUIIOB TIPaBa,
cOOJIFOICHHE KOTOpOro OHa TrapaHTtupyeT. B oxpane »stux mnpaB Cyn cBs3aH C
KOHCTUTYIIHOHHBIMH TPAJUIHUSIMHA, XapaKTEPHBIMH [UISI TOCYAapCTB-WICHOB, M 3TO HE
MOJKET TIO9TOMY TIOAJACPKaTh Mepbl, KOTOPhIE HECOBMECTHUMBI C (yHIaMEHTATbHBIMU
ImpaBaMu, IMPU3HAHHBIMU W 3alIUIICHHBIMU KOHCTUTYHUHUAMU I'OCYAApCTB-YJICHOB. TouHo
TaKk >k MeXITyHapomaHble JlOrOBOpHI O 3alIuTe MpaB 4YeIOBEKa, B paMKaX KOTOPBIX
COTPYAHUYAIOT TrOCyAapCTBA-4JICHbI, MOI'YT MPE€AOCTaBJIATH PEKOMCHAAIIMU, KOTOPBLIC
JIOJIKHBI HCIIOJIB30BaThCS B paAMKax €BPOIEHCKOro Mpasa.

B nouncke 0CHOBHBIX IpaB B OOIIMX MPUHLIUIIAX eBIPOIeiickoro npaea Cyl TaKuM 00pazoM
yepnan Obl 'BIOXHOBEHHE' W3 OOMIMX KOHCTHTYLMOHHBIX TPaJULIMN I'OCYAapCTB-UJICHOB.
OpuH - w300peTaTenbHBIi - crmocod omnpeaenuts '[oroBop' Mexay pa3iHYHBIMH
HAIIMOHAJIBHBIMH KOHCTUTYLIHOHHBIMU TPAIHUIUSAMH COCTOSUT B TOM, YTOOBI HCIIOJIL30BATh
MexayHaponHble [loroBopa o rocynapcrBax-wieHax. OIZHHM TakUM MEXIyHapOAHBIM
Horosopm Obuta EBponeiickast konBennusi [IpaB denoBeka. Oynydu paTHQHUIMPOBAHHBIM
BceMH TrocyaapctBamu-wieHamMu CooOmectBa. KoHBeHIMsS ckopo mpuHsia ‘ocoboe
3Ha4YCHHE B UICHTU(HUKAIIMK OCHOBHBIX TpaB i EBporneiickoro coro3sa.

Wrak, mpaBa 4YejgoBeKa, BMECTE C HHCTHTYIHOHAJIBHBIMH CTPYKTypaMH TOCYIapcTBa,
SIBJISIIOTCS.  OCHOBHBIMH [IEHHOCTSIMH  oOriecTBa. Kaxmoe 00IIecTBO MOKET XOTETh
3alUTHTh OTJIHYHbIC I[CHHOCTH W JaTh WM OIpPEeTIeHHbI ypoBeHb 3amuThl. He Bce
ofIecTBa MOTYT 3aIlATHTh KOHCTHTYI[MOHHOE ‘MPaBO Ha TPyaA', B TO BpeMs Kak
OOJIBIIMHCTBO JTUOEPATILHBIX OOIIECTB 3aIHUIIAI0T 'CBO0OTY'.

Ho xaxue koHKpeTHBIE IIeHHOCTH ucnoBeayeT EC, 1 kKakrie OCHOBHBIE ITPaBa CYIECTBYIOT B
EBpomneiickoM coro3e, KakoB HMX ypoBeHb 3ammurel? C camoro Hayana Cyzn He Obul
abCOJIIOTHO CBOOO/IEH COCTaBUTh HEHANMCaHHBIH OWIb O mpaBax. Bmecro storo um B
cmoBax wm3BectHoro jena Nold, Cynm Obu1  ‘06s3an  depnath BIOXHOBEHHE B
KOHCTUTYLIMOHHBIX TPAIHLMIX, XapaKTEePHbIX Ui rocyaapcTB-uwieHoB . Ho kak 3akpenuTsb
3Ty cBoOOaHYI0 MHTepnperaruio? Kak Cym Mor oOHapyKUTh MpaBa deloBeKa, KOTOPhIe HE
BCE TOCYJapCTBA-WwICHHl NMPHU3HAIOT HAMOHANBHBIMU TpaBamu denoBeka? Iloromy Cyn
CUMTall, YTO HAXOIUTCA IOJ 0053aTeIHCTBOM HCIOJIb30BaTh KOHKPETHBIA CTaHAApT IS
MpaBa 4YeJIOBEeKa, B paMKax KOTOPOTro ‘00BbeM IIpaBa M KPUTEPHUH MPHUMEHEHHS €ro
BapbUpyrOTCS’?



OTHOIIICHUST MEXIy CBPONCHCKUMH M Pa3IMYHBIMU HAI[MOHAIBHBIMH CTaHIApPTaMU HE
aprstorcss sierkuM. Cyn o0si3aH 7T 9epnaTh BJIOXHOBEHHE B KOHCTHTYIIHOHHBIX
TPaIUIUsAX, XapaKTePHBIX JUJIS TOCYJApCTB, MOJpa3yMeBas, YTO UMEHHO OHU U 00pa3yroT
001t MUHUMAaNbHBIN cTaHnapT? Cepbe3Hble MPaKTUYECKUE MPOOIEMBI CISIYIOT U3 3TOr0
npencraBieHus. [lockonpKy, ecimu Obl EBpormelickuii cOr03 MOCIIEA0BATENbHO MPUHUMAI
HAUMCHBIIUH OOINMN 3HAMEHATENb ISl OIICHKH 3aKOHHOCTH €T0 JICHCTBUM, 3TO PUCKHYJIO
OBl TOAPHIBATH 3aKOHHOCTh. OTO HEHM30C)KHO TIPHBEIO OBl K  ITOCIICICTBHSM,
3aKJIIOYAIOUMCS B TOM, uTO EBpomeiickuil cya OTKa3bIBAe€TCSl OTHOCHUTHCS K IpaBam
yenoBeka cepbe3Ho. Coro3 JIOMKEH, TaKUM 00pa3oM, 0J00pHUTh MaKCUMAJbHBIN CTaHIApT
CpeIr TOCyAapCTB-YIEHOB, TIOCKOJIBKY ‘HanOojee pacIIMpUTENIbHOE TOJIKOBAHHUE JOJDKHO
npeobnanate’ Ho u B 3TOM cilyyae CYIIECTBYIOT CEPbE3HBIC TCOPETUYHCKHE MPOOJIEMBI,
MOCKOJIPKY MAaKCHUMAIIUCTCKUIM TOIXOJ MpEeAroiaraer, 4To CyAbl Bcerma OaraHCHPYIOT
MEXy YaCTHBIMH TIpaBaMH M MyOIWIHBIMU WHTepecamu. Ho 3To He 00s3aTensHO MMeeT
MECTO; U B JIIOOOM ClIyyae MaKCUMAJIbHBIA CTAHIIAPT MOJIBEPTracTCsl KPUTHICCKOMY aHAIU3Y
yieHoB CooOmiectBa. HakoHel, # MHHHMAJIUCTCKHMM M MAaKCUMAJIHUCTCKHH IOIXO.
CTpajgaloT OT (aTrajgbHOro HEIOCTaTKa: OHM NojBepraioT mpasonopsaok Coro3a
‘KOHCTHUTYIIHOHHOMY  TIPEIMUCAHHWI0O  OTHENBHBIX  rocyaapcTB-wieHoB’, u  Cyx,
CJIeTOBaTeIbHO, OTKIOHMI 00a MOIX0a.

Takue xe cIOXHOCTH KacatoTcs 1 EBpormetickoit konBeHnmu [IpaB genoseka (ECHR) xak
cragnapta Coroza. KoHBeHLMs AeWCTBUTENBHO pa3BUBalIach B CTaHAApT, KOTOPBIH
HE3aBUCHMM OT TOIo, 4YTO Cy,[[ pacCMaTpuBacT KaK KOHCTUTYLUMOHHBLIC TpaaiulHuu
rocynapctB-wieHoB. Ho kakoB ctatyc Konsenuuu B mpasonopsiake Corwo3a? OTHOIIEHUS
Mexay Coro3zom u EBpomeiickoif KOHBEHIIMEH OCTanuCh JBONCTBEHHBIMH. Cya He
npuMeHnn ‘teoputo npeemcrBeHHocTH' K ECHR. [lpunsatne Teopun mompasymeBaio Obl,
yT10 CO103 '3aMEHIUT' TOCYAAPCTBA-WICHBI TOCPECTBOM HCKIIOUUTEIILHON NIEpeIaunl BIACTH
OTHOCHUTCJIbHO IIpaB Y€JIOBCKaA. M B HeIBHOM OTKJIOHCHUH ‘TeOpI/II/I HpCCMCTBCHHOCTI/I’,
EBponeiickuil cyn HUKOrzZa He cuuTayn ceOs CYLIECTBEHHO CBSI3aHHBIM HHTEpIIpeTaluen
nanHoi Koneenumu EBpomeiickum cyaoM mo mpaBaM yenoBeka. M 3Ta TonkoBareibHas
cB00OJa co3/1ama BO3MOXKHOCTE OTJIMYHOTO cTanaapta Corosa.

IMocnenyromue mnonpaBku Jloroeopa mnpeoOpa3oBagd KOCBEHHBIC OTHOILICHHS MEXIY
ocHoBHbIMU IpaBamu Coro3za 1 ECHR B HemocpencTBeHHYIO CBsA3b. ApryMeHT OblT HalieH
nociie Maactpuxtckoro gorosopa. (Crapas) Crates 6 (2) EC sBHO obpaTmnacsk k Coro3y ¢
npocb00l yBaXKaTh OCHOBHBIE IIpaBa, KOOTOpPbIE rapaHTupyercs: EBporneiickoil KoHBeHIMEH
0 3amMTe IMpaB 4YeJOoBEKa MW OCHOBHBIX CB000A’. HekoTopble KOMMEHTAaTOpHI,
cleZioBaTeNbHO, Havanu yTBepxaath, uto ECHR rteneps oguyuanrsno wHTETpHpOBaH B
3akoH EC’. Bonee yMmepeHHBIE To0Jl0OCa OrpaHMYMIN €ro oOs3bIBarollee ACHCTBHE
CYIIECTBEHHBIM (pakTHYECKHMM H3MepeHneM. OJHAKO HUKaKoe TNpejCcTaBlieHHe HE OBbLIO
npuHsito Cynom. U Bce xe JluccaOoHckue MONPaBKH, BO3MOXHO, W3MEHHMJIHM 3TO B
TeueHHe MrHOBeHHs. CeronHs, CyIIeCTBYIOT CHJIbHBIE NPUYMHBI YTBEpXKIaTh, 4TO
EBpormeiickas koHBeHIMs cywecmeenno TnpuBssbiBaeT Coro3. [lockonbKy coriacHo
(moBomy) TEU Crateu 6 (3), ocHOBHBIE IpaBa, KOTOpble rapantupyercss KonBeHumein
‘IOJDKHBI COCTaBUTH o0mpie mnpuHiunbl npaBa Coro3a, - 3Ta (GOpMyITHpOBKA MOXKET
03HayarTh, 4TO Bce NpaBa KoHBeHIMU sensiomcs OOIUMH TpUHIMIAMHU 3akoHa Coro3a.
Ecnu Tak, cranmapr KonBeHuuu Bnpeap npepoctaBuil Obl mpsiMoil cranmapt Corosy. Ho
JaKe eclM 9TO Tak, TO cTaHAapT KoHBeHIuH ObUT OBl - IMO-BHIMMOMY - TOJBKO
MUHUMATBHBIM CMAHOApmMOoM OOLIUX TIPUHLIUIIOB.



Crangapt Coro3a s 3aIlUTHI OCHOBHBIX TIPaB SIBISICTCS d8MOHOMHbIM CTaHAapToM. [lpu
o0OpameHuTH K KOHCTUTYIIMOHHBIX TPAIUIHIX, XapaKTEPHBIX IS TOCYAAPCTB-UWICHOB U
EBpomneiickoii kouBeHiuu IlpaB uenoseka, Cya UMEET - 10 CUX IOP — PACCMOTPUBAET ceOs
HETNOCPE/ICTBEHHO HE CBS3aHHBIM KOHKPETHBIM HAIMOHAIBHBIM WIH MEXKIyHAPOTHBIM
cragnaptoM. Cyna Takum o0pa3oM ObUT CBOOOIEH ANCTUILTUPOBATh U 3aIIUTHTH TO, YTO OH
paccMaTpuBaeT Kak OOIIMe IEHHOCTH cpelu OoybIuHCTBA Jroneid B Cow3e W TaKuM
00pa3oM IOMOT - TUAJCKTHYSCKH - B YUPEIKICHUH OOIICH TUUHOCTH JiIs JitoJiel EBporbl.

B eBpomneiickoit dhumocodckoil TpaauIMK ONPeACIICHHBIE TIpaBa SBIISIOTCS aOCOTIOTHBEIMHU
npaBami. OHH HE MOTYT - TIPH JIFOOBIX 0OCTOSATENBCTBAX - OBITh 3aKOHHO OIPaHUYCHHBIMHU.
OpHako 3a UCKII0YEHHEM caMoro (GyHIaMEeHTaIbHOTO U3 OCHOBHBIX TIpaB, MpaBa YeJI0BeKa
ABISIFOTCA  COOMBEMCMEYIOWUMU  NPABAMU, KOTOPbIE MOIYT OBITh OrpaHHYEHBl B
COOTBETCTBHM C OOIIECTBEHHBIM HHTEepecoM. YacTHas COOCTBEHHOCTH MOMKET TaKHM
00pazoM o0maraThCs HAJIOTOM M CBOOOIA JUYHOCTH OBITh OTPAHHYCHHON - eciu TaKue
JecTBUS onpaBlaHbl oOmiecTBeHHBIM Omarom. Tem He MeHee, auOepaibHBIE OOIIECTBA
npekpatwin Obl ObITh JUOEpaNbHBIMH, €CIH Obl OHU pa3pellMid HEOorpaHWYCHHBIC
OrpaHHYEHMs] K IpaBaM 4YeJIOBEKa B IMPECIECIOBAaHMM OOLIECTBEHHOTO HHTEpeca. MHOro
NPaBOMOPSZKOB,  CIICAOBATENBHO,  MPU3HAIOT  OTPaHWYEHUS] HAa  OTPAHHYCHHS
OOIIECTBEHHOT0 WHTEpeca. OTH ‘OrpaHUYCHUS] HAa OTPAHMYEHHUs’ K OCHOBHBIM IIpaBaM
MOTYT OBITh OTHOCHUTCJIBHBIMH WJIHM aOCONIOTHBIMH 10 cBoed mnpupoge. CormacHo
MPUHIMITY MPOMOPIMOHATBLHOCTH, KaXI0€ OTpaHWYeHHEe OCHOBHOTO TpaBa JOJHKHO OBITH
'IPONOPLUOHAIEHEIM' OTHOCUTENBHO OOIIECTBEHHOIO MHTEPECa, K KOTOPOMY CTPEMSTCS.
[TpuHIMIT TPONOPIHOHATIBHOCTH SIBISETCSI TAKAM 00pa3oM OmMHOCUMENbHbIM TIPUHIUIIOM.
On OamaHCHUpyeT WHTEpechl: 4eM OOIbINe 3alluIeHbl OOIIECTBEHHBIE WHTEPECHl, TEM
Oosplie 3aKOHHBIC OIpaHMYEHHUS pasperieHsl. 1 nis orpaHudeHus 3Toi pesTUBUCTCKON
JIOTUKH, BTOPON MPHUHIIUI MOXXET HrpaTh poiib. CoriacHO ‘CyIIECTBEHHOW OCHOBHOM’
JOKTPHHBI, JII000€ OTpaHWYCHHUE MPaB YEIOBEKa - JaXe MPONOPLHOHAIBLHOE - HUKOTAA He
JIOJDKHO TOAPHIBATh ‘CYIIHOCTH' OCHOBHOTO IpaBa. DTO YCTAHABIUBACT AOCOIIOMHbIL
npezes KO BCell MpaBUTENbCTBEHHON BIACTH IyTeM HUAECHTH()HKALUKN 'HENPUKOCHOBEHHOTO'
A1pa B Ipase.

EBpomneiickuii mpaBonopsA0K MpU3HANI JUMUTHL TpaB uenoBeka. C camoro Hauama Cyn
Pa3bACHUII, YTO MIPaBa YeJIOBeKa ‘JajieKu OT 00pa30BaHMsI OCBOOOXKICHHBIX IPEpOraTus’, U
4YTO OHHM MOTryT TaKuM o6pa30M IMOABCPIrHYTHCA ‘OFpaHI/I‘IeHI/IHM, YCTaHOBJICHHBIM B
COOTBETCTBHM C OOIIeCTBEeHHbIM HHTepecom’. M Bce e, Cya OAMHAKOBO MpHU3HAT
‘OrpaHMYCHHs Ha OrpaHW4eHus’. B To BpeMs Kak NPUHLOMI HPONOPLUHOHAIBEHOCTH
SIBJISIETCSI TIOYTH Be3JecymuM B topuctpyaeHiuu Cyma, CymecTBOBaHUE ‘CYIIECTBEHHOM
OCHOBHOI’ JHOKTpHHBI Bce eme HesicHo. [IpaBma, Cyn wucnomb3oBan (GopMyIHpPOBKH,
KOTOPBIC HpI/I6BIBaIOT - OYCHb - 6J'II/13KO K JOKTPHMHE, HO €€ OTHOIICHHA K IMPUHIUITY
MPOTIOPITMOHATIEHOCTH JABOMCTBEHHBI. Cyn, BO3MOXKHO, OIHAKO, HEJAaBHO MOATBEPIUIT
CYLIECTBOBaHME IOKTPHUHBI IyT€M NPHU3HAHUS 'HENPUKOCHOBEHHOrO' sIpa €BPOIEHCKUX
npaB TpaxaaHcTBa B jaene CamOpano. [IBa KomymOwuiickux poaurtens Opocuiy BBI3OB
OTKJIOHEHHIO CBOMX OEJBIUICKHUX pa3pelieHni Ha nMpeObIBaHUe Ha TOM OCHOBAaHWH, YTO UX
JIeTH poAWINCh B benbruum M TakuM 00pa3oM MPEONOKWIN OEIbIUHBCKOE M - TaKUM
00pazoM - eBporielickoe rpakaancTBo. CyI cauTal, 9To, JaKe eCiu OBl OCBIUHCKIE MEPHI
OBUIM MIPONOPLMOHAIBHBI KaK TAKOBOW, OHU ‘MMein Obl 3ddekt numenns rpaxaan Coroza
TIOJUITMHHOM CYIIHOCTH TPaB, MPHUCYKJICHHBIX HA OCHOBaHUM UX craTyca rpaxkaaH Coroza’.
[Ipyu3Hanne HENMPUKOCHOBEHHOW 'CYIIHOCTH' MpaBa JCWCTBUTENBHO (QYHKIHOHHPYET Kak
CYLIECTBEHHAs! OCHOBHAs TOKTPHHA.



EBponeiickuii mpaBomopsiioK SBISETCS KOHCTHUTYLHOHHBIM ITOPSIIKOM Ha OCHOBE BIIACTH
npasa. ITO MOJAPa3yMeBaeT, YTO YaCTHOE JIMLO, TI€ €ro NpaBa 3aTPOHYTHI, TOJDKHO OBITH B
COCTOSIHUHM OpPOCHTH BBI30B 3aKOHHOCTH €BPOIIEHCKOro akTa Ha OCHOBAHWH, YTO €ro mpaBa
yeJoBeKa ObUTH HapymeHbl. JIoIKHBI 1M OBITh UCKIIIOYEHHUS! K 3TOMY KOHCTUTYLHOHHOMY
npaBuiy? OTOT BOMPOC OOCYKICH B CPaBHUTENLHOM KOHCTHUTyHHOHaim3me. M 310 B
HociieiHee BpeMs IONYYWIO MHOTO BHHMAHHUS B CICIHAIBHON (opme: eBporeickue
OCHOBHBIC TpaBa MOTYT I OBITH OTPaHUYEHBl MEXIYHAPOAHBIMH 0053aTEILCTBAMHU,
BEITeKarommMu u3 YcraBa Opranmsanun O0weauHeHHpIx Haruit? Kitaccnmdaeckmii oTBeT Ha
9TOT Bompoc mnpeanarancs bocgopom. Crydaii uMen JelI0 C  €BpOINEHCKUM
peryiaupoBaHueM, peain3oBbiBalomMM dSMOapro Opranmzanun OObenuHeHHBIX Harmii
npoTtuB ¢enepaTuBHON pecrmyOmmkn FOrocmaBun. Bo3paxkasi, 9To ero OCHOBHOE MpaBO Ha
COOCTBEHHOCTH OBUIO HapyIIEHO, UCTEl OPOCHIT BBI30B €BPONECHCKOMY 3aKOHOIATEIBCTBY.
N Cyn He mMen HUKaKMX NPHU3HAKOB PACTEPSHHOCTH B CyAeOHOM paccMOTPEHHH
€BpOIICHCKOro 3aKOHOJATENbCTBA - JaKe eCJIM ObUI MpHMEHEH Oojee HM3KUI CTaHmapT.
KonctutynnonHnoe coo01ieHrne Ha OCHOBaHUH KIIACCHYECKOTO MOAX0Aa ObUIO YETKUM: TaM,
I7le TOCYAapCTBAa-WICHB! PEIIMIN BBIIOJIHUTE CBOM MEKTyHApOIHbIE 00s3aTeNbCTBA IO
Oprannzanueid O0beanHEHHBIX Hanuii MCronmHss Mpu 3TOM €BPONEWCKOe IMPaBo, OHH
JOJDKHBI OYIyT BBHIIOJHUTH KOHCTUTYIIMOHHBIE TNPHHIMIBI npaBonopsaka Coro3a u B
0COOCHHOCTH €BPOIEHCKHE TTPaBa YeIOBEKa.

OTOMy KIIACCHMUYECKOMY IMMOIX0Ay OpOCHIO BBI30OB 3akoHOAarenbHoe cobpanue B Kadi.
Hcten Obl1 mpenmonaraeMbeiM TeppopucToM Tamnbana, (UHAHCOBBIE aKTHBBI KOTOPOTO
ObUIM  3aMOpPOXKEHBI B  pe3yjbTaTe EBpPOMEHCKOro  3aKOHOJATENbCTBA, KOTOPOE
Bocnpousseno Pesomonun Cosera besomacnoctn OOH. Kadi yrBepkman, 4ro ero
OCHOBHBIC TIpaBa Ha JOJDKHBIA MpOILECcC M COOCTBEHHOCTh ObUTH HapymieHbl. Oprassl
Coro3a BMeHIANUCh B CIYIIAHWA U CIOPUIM - K YOUBICHHIO MHOTHUX - 4TO ‘YcTaB
Opranmzammun  O0veamHeHHBIX Hammii mpeoOnamaer Hamg IOOBIM  00S3aTEITBECTBOM
MEXIyHApOHOTO, €BPOIEHCKOr0 WM BHYTPUTOCYJApPCTBEHHOro IpaBa’ O TOM, 4YTO
EBpOIICHCKYE TMpaBa 4YeJOBeKa JOJDKHBI OBITh HejekcTByrommMu. K erie Oonbliemy
YIUBICHUIO EBPONEHCKHX KOHCTHTYILMOHHBIX YYEHBIX, 3aKOHOJATEIbHOE CcoOpaHue
npuHsUIo ATOT aprymeHT. Kak Cyn npuxoann K 3ToMy 3akiroueHno? JTo o0paTHiioch 3a
HOMOIIBIO K BEPCHHU ‘TOKTPUHBI MPEEMCTBEHHOCTH , COTJIACHO KOTOpoi Cor03 MOXKET OBITh
CBsA3aH MCXKIYHApOJIHBIMU OGHSaTeJII)CTBaMI/I €ro rocyaapCrB-4Ji€HOB. B 10 BpEMA KaK 3TO
3aKIIfo4YeHNe OBUIO caM 1Mo cebe OYeHb CIIOPHO, OMacHasi 4acTh PEICHUs, CBSI3aHHOTO C
HOCIIC/ICTBUSAMH ~ 3aKiIO4YeHHs. [lOCKONBKY 3aKOHOAATelIbHOE COOpaHHe IPH3HAIIO
‘CTpYKTypHBIE OTpaHWYEHHS, HAIOKEHHbIE OOIIMM MEXIYHApOJHBIM MpaBoM’ Ha
nosiHoMouHs cyaebnoro Hamg3opa EBpomneiickoro cyaa. [lo cioBam Cyna:

JIto0oii mepecMOTp BHYTpEHHEHW 3aKOHHOCTH OCIIAPHBAEMOT0 PETYIUPOBAHUS, OCOOEHHO
YUHUTHIBAS YCIOBUS WIN OOIIHE MPUHITUIIBI €BPOIEHCKOT0 IpaBa, Kacaromerocs 3ailyuTh
OCHOBHBIX IPaB, MOATOMY MO pazymeBa Obl, uTo CyJ TOHKEH pacCMOTPETh, KOCBEHHO,
3aKOHHOCTH pe3omonnu Opranuzanus OOvennHeHHBIX Hammii. B Toi runmoTeTHyecKoi
CUTyallil, Ha CaMOM Jelie, TIPOUCXOXKJICHHE HE3aKOHHOCTH, MpeAroIaraeMoun
MPETEeHACHTOM, JOJDKHO ObLTO ObI OBITH OTHICKAHO, HE B MPHUHITHUA OCIIAPHUBAEMOTO
peryiaupoBanus, a B pe3omtounsax Cosera bezonacHOCTH, KOTOPBIN HANOXKWI CAHKIUU. B
gacTHOCTH, eciu Obl CyJ MOJDKEeH OBLI aHHYJIHPOBATH OCIIAPUBAEMOE PETyJIHPOBAHHE,
MOCKOJIbKY MPETEHJACHT YTBEPXKAACT, YTO 3TO JOJKHO, XOTSI TO pEryJIupoBaHUE,
KOKETCS, HAIOXKEHO MEXTyHApOIHBIM IPAaBOM, HAa TOM OCHOBAaHHH, YTO TOT AakKT
HapylIaeT €ro OCHOBHBIE IpaBa, KOTOphIe 3aliuileHbl COI03HBIM MPaBOMOPSIOK, TO
TaKoe aHHYJIMPOBaHUE KOCBEHHO 03HA4ajyo Obl, uTo pe3omtonuu Coeera besomacHOCTH,



HapyIIal0T OCHOBHBIC TPaBa.

3akoHOJaTenbHOE coOpaHWe TakuM OOpa3oM YMEHBIIWIO OPHCAMKLMIO IJsl TPSMOTO
PaccMOTPEHUs] €BPOIEICKOr0 3aKOHOAATENbCTBA, IOTOMY YTO 3TO IOBJEUYET 3a CO0Oi
KOCBEHHBIN mepecMoTp pesomonnii Oprannzanuu O0beauHeHHbIX Hanmii. OGocHOBaHME
9TOrO CaMOCJIOXKEHUsI MOTHOMOYMK ObLIO TO, 4To mpaBo Opranuzanuu OObeTUHEHHBIX
Hamuit  csaseiBam  Bce yupexknenuss Coro3a, Brmouas EBpomneiickue cymer. C
KOHCTUTYLIHOHHOM TOYKH 3peHUs 3T0 OOOCHOBaHWE MPHUBOAUT KO MHOTHM CEPbE3HBIM
ommnOkam. M B pemenun anemrsiuuy, ucnpasieH Cya 3TH KOHCTUTYLMOHHBIE TIpyOble
OmMOKM W OEe30mMacHO BO3BPATWIIMCH K TpamuimoHnHoMmy bocdopckomy moaxomy. Cyn
Jepxkancst 00s3aTeNbCTBa, HaJOXKECHHBIE MEKAyHapoAHbIM [loroBopM, HE MOTYT HUMETh
sddexra ymepba KOHCTHTYIMOHHBIM TNpPWHIMNAM eBporeiickue J[loroBopa, KoTOphie
BKJIIOYAIOT MPUHIMI, YTO Bech COI03 EHCTBUS JOJDKHBI YBaKaTh OCHOBHBIE MpaBa, YTO
YBaO)KEHHE, COCTaBIIIOLIEE YCJIOBHE HX 3aKOHHOCTH, Koropas 310 i1 Cyma s
PaccMOTPEHUs] B PaMKax IOJIHOW CHCTEMbI CPEICTB IPABOBOM 3alllUThI, YCTAHOBJIECHHBIX
MPaBOM.

VYcrap Opranuzanun  OO0benuHeHHbIX Hanuii, npu Hajauuuu 'oco0oro 3HaueHus' B
€BPONCHCKOM MPaBOIOPSAKE, ObUT OBl - B ’TOM OTHOLICHUH - HE OTJIMYATHCS OT IPYTUX
MEXIyHapOnHBIX cornamennid. Kak 'oOpraHBIe' MexmyHaponmueie J[loroBopa, VYcrar
Oprannzanun O0beqHEHHBIX Haruii Mor OBl - €ClTi CYIIeCTBEHHOE 3aKPeIUICHUE - UMEET
MIEPBEHCTBO 10 €BPONEHCKOMY 3aKOHOAATENBCTBY, , HE PACIIPOCTPAHMIICS Obl HA OCHOBHOM
3aKOH, B OCOOCHHOCTM Ha OOIIMe MPUHIMIILI, KOTOPHIX OCHOBHBIC MpaBa SIBISIOTCS
yacThio’. EBpomelickue mnpaBa uenoBeka TaKMM O0pa3oM He HAlLIM Obl BHEIIHUN
CTPYKTYpHBIH ~JIMMUT B  MEXAYHAPOAHBIX  00M3aTEIbCTBAX, MPOUCXOISMINX  OT
Oprannzanun O0benunenHbx Haruit. Coro3 TBepao ObUT OCHOBAH Ha BJIACTH 3aKOHA, U
3TO 03HAYaJso, YTO BCE €BPOMEHCKOE 3aKOHOIATEIBCTBO - HE3ABUCUMO OT €r0 'BHYTPEHHETO'
WKW MCEXKIYHAPOAHOI'O IPOUCXOKACHHUA - 6YI[€T OTpaHUYCHO YBaXXCHHUEM K OCHOBHBLIM
MpaBaM 4YeJIOBeKa.

XapTusa OCHOBHBIX IPaB

HamepHue uMmeTh nucvmennvii OWiuib 0 mpaBax Juisi EBpormeilickoro corosa cHauania
BBIPa3WJIOCh B apryMeHTax, CHOCOOCTBYIOIIMX MpHcOoeIuHeHuto K EBpomeiickoit
koHBeHIMM [IpaB uenoBeka. Bce ke ampTepHaTHBHAsl CTpaTerus cTaja BUAHON B KOHIIE
JBA/ILIATOTO BeKa: coOCTBeHHBIH OWuib o mpaax Coroza. MHunumatuBa mns ‘XapTuw
OCHOBHBIX TIpaB’ MOCTyHmWIa H3 EBpomeNncKkoro coseTa, KOTOpbIM Iepefal MaHAAT
cocraBieHus 'EBpornetickoii kouBeHuu'. Mnes o BHyTpeHHEH KOIU(PUKAIUU COCTOSJIa B
TOM, YTOOBI YCHUJIMTH 3allIUTy OCHOBHBIX NpaB B EBporie ‘myTem co3naHus Tex mpas Oolee
BuauMbIMU B Xaptun'. O Xaptum Obuio o0bsiBiieHo B 2000, HO 3TO OBULIO TOT/A He
topuauuecku obsizatensHo. Ee craryc Opur momobeHn Empomelickoit konseHimm I[lpaB
YeNnoBeKa: 95TO MPeIycCMOTpeNo Heo()UIHMaIbHOE B00XHOBeHUe, HO HE HAJIOXKHUIO
(bopManbHOTO 00sI3aTENbCTBA HA €BPONCHCKUE YUPEKACHUS. DTOT ABONCTBEHHBIN CTaTyC
OB HEMEJIEHHO BOCHIPWHSAT KaKk KOHCTUTYHIHOHHAas mpobiema. Ho 3To mpomsommio 3a
NOYTH JecsATWiIeTHe A0 Toro, Kak JluccaboHckuii JoroBop mpu3Han XapTuu
00JamaroNeit ‘ ToM ke IPUINIECKOT0 3HaYeHneEM Kak J{oroBops!’.

TEU B Cratse 6 (1) 'mpunaraetr’ — ucrnpasiieHHYI0 - XapTHio K eBporneiickuM JoroBopam.
Masio ueM oTiIHMYasCh OT aMEPUKAaHCKOro 'OWiuisi O mpaBax', XapTHs TakuM 0o0pazoMm
TIOMEIaeTcs 6He 00IIe KOHCTUTYIIMOHHON CTPYKTYpsI Coro3a.



Xaptus 'BHOBH TMOATBEPXKIAET IIpaBa, KOTOPBIE TIPOHUCXOIAT 'B OCOOCHHOCTH' OT
KOHCTUTYIIMOHHBIX ~TPAIUIUNA, XapaKTEPHBIX [UIsi TOCYAapCTB-WICHOB, EBpomneiickoii
KoHBeHIMKM [IpaB dYemoBeka W OOMIMX TPUHIMIIOB EBIPONEHCKOrO mpapa. OTa
(dhopMyTUPOBKA MPeaokKuiIa ABe Belyd. Bo-mepBrix, XapTus uMeer 1eibio (UKCUPOBATh
CYIIIECTBYIOIUE OCHOBHBIC MpaBa M HE ObUI TaKMM 00pa3oM IpeIHA3HAYCH JUIS CO3IaHUS
'HOBBIX'. W, BO-BTOPBIX, 3TO YepIacT EBPONEHCKUE TpaBa U3 paziuiHblX UCTOYHUKOB - U
TakuM 00pa3oM HE TOJILKO OOIIMe MPUHIIMIIGI, HAaWJICHHBIE B eBporeickux Jloroeopax.
UTo0bl TOMOYb ONPEJCITUTh HCTOYHUKHU M03JIH OTJCNBHBIX cTaTe XapTHH, ToCcyaapcTBa-
YJICHBl PEINWIM JaTh XapTUIO IS TapMOHUYHBIC OTHOIICHUS C ©BPONCHCKUMU
JoroBopamu u EBporelickoii KOHBEHITUCH, a TakKe KOHCTUTYIIMOHHBIMH TPaTUIIVSIMH,
XapaKTePHBIMH JJIsl TOCYIaPCTB-UICHOB.

BaxxHO OTMETHTH, 9TO XapThA JeNaeT pa3Iudrne MeXIy (TBepAbIMU) IpaBaMu U (MSTKUMH )
OpUHOMIIAMH. TpynHBIE IpaBa SIBISIOTCS paBaMy, KOTOPBIE OKAXYT IPSAMOE BIMSHUE, U
MOJKET, KaK TaKOBOH, ObITh NMpHU3BaHHBIM Tepen cynoM. He Bce ycmoBust B Xaprtuu
ABJSIFOTCSA IPaBaMH B 3TOM CTPOTOM cMbIcie. JeHcTBUTEeNnbHO, XapTusl TakKe HNpPU3HAET
cymecTBoBanue mpuHIunos' B Paznene VII. KakoBel 3Tu npuHIunel B XapTHH, U KAKOB UX
sddexr? 'O0bsICHeHN' MPUBOAAT MHOTO NMpUMepoB B ocobeHHoctr: Crathst 37 Xapruwy,
uMemwlero neno ¢ 'OxpaHoil okpyxaromed cpeasl: BrICOkHMil ypOBEHb OXpaHbI
OKpY’Kalolllel cpenbl W yIy4lIeHHS KauyecTBa CPEABl O0JdCeH Oblb UHMESPUpPOsan
noaumuxy Coio3a 1 o0ecriedeH B COOTBETCTBHHM C NPUHLUIIOM YCTOHYHMBOTO Pa3BUTHS .
Ota GopMyIHpOBKa KOHTPACTHPYET MOPA3UTEIBHO C TEM M3 KIACCHYECKOTO MPaBHILHOTO
npenoctapineHus. IlockoiabKy 3TO  cOCTaBiasieT B  MEHbUIEW CTENeHW  JuMum
MPaBUTEILCTBEHHOMY ACHUCTBHIO, YEM Yeilb Ha NPABUTENbCTBEHHOE AeiicTBHe. [IpuHunmbl
JEHCTBUTEIBHO OJIM3KO MOIXOAAT K OPUEHTUPYIOIIMMCS 1ENISIM, KOTOPBIE ‘OJHAKO HE Jal0T
HAYaJ0 TPSIMBIM TPEeOOBAHUSAM K IOJNIOKHUTEIHHOMY AEWCTBUIO yupexaeHusMu Corosa’.
OHu He CyOBCKTHBHBIC IpaBa, HO OOBEKTUBHBIC PEKOMEHIAIMU, KOTOPBIC JIOJDKHBI
HabOmronathes. Takum  oOpasom: ‘Tlomoxkenuss 3Toro VYcraBa, KOTOpBIE coJlepXKar
NPUHLMIIBL, MOTYT OBITH PeaJH30BaHbl 3aKOHOAATENLHBIMU M UCIOJTHUTEIbHBIMH aKTaMHU.
‘OHH JOJKHBI OBITH B CYACOHOM MOpSAKE MPU3HABACMBIMHU TOJILKO B WHTEPIPETAIMH
TAKMX JEHCTBHIl M B IIOCTAHOBICHHH 00 MX 3aKOHHOCTH. *'*° pa3jiMuie MEeX/Iy PaBaMU U
NPUHIMIIAME TaKUM 00pa3oM MeEXJy TBEpIbIM U MSTKHUM CYACOHBIM TpeOOBaHUEM.
YactHoe o He Oyner WMeTh (OTAENBbHOE) MpaBO Ha BBHICOKHH YpPOBEHb OXPAaHBI
OKpY>Kalollel cpelbl, HO MOXET yTBepxkaaTh, yTo Coro3 Hapywwl (IpaBUTEIbCTBEHHBIIN)
MPUHLUI IPU NPUHATHAN CIUIIKOM HU3KOrO CTaHaapTa. 11 B COOTBETCTBHM C KIAaCCUYECKOU

o 109
3aa4cu IIPaBOBLIX IMPUHIIAIIOB,

CyIbl JIOJDKHBI OOBIYHO 4eprnaTh 'BAOXHOBEHHE' U3
npuHIUIoB Coro3a MpU HHTEPIPETALUN EBPONEHCKOrO MPaBa.
Ho xak HyXHO pa3nuuaTh 'TipaBa' W 'MpuHIMNBI? XapTUs He MpeajiaraeT KaTajiora

npuHOMIIOB. U py 3TOM ee MpUHLMIBI HE CTPYIIHUPOBaHbI

Kaxnplii mpaBOMopsiIoK, 3alUIAONIUN OCHOBHBIC MpaBa, MPH3HAET, YTO HEKOTOpHIC
MpaBa MOTYT OBITH OTpaHUYEHBI IS OXpaHbl 001Iero naTepeca. [ nmucrkMeHHbBIX OuuTeh
0 TpaBax 3TH OrPAHUYEHHUS YaCTO KOHKPETHO NMPHU3HAIOTCS 3a KaXJ10€ KOHCTHTYIIHMOHHOE
mpaBo. B To BpeMs kak XapTus cienyer 3a 3TOH TEXHUKOW /I HEKOTOPBIX MPEIMETOB, OHA
TaK)KE COACPKUT NPEJAOCTABICHUE, KOTOPOE YyCTaHABIMBAEeT OOIIME TpaBuiIa s
OTpaHMYCHHUI KO BCEM OCHOBHBIM IIpaBaM. JTH 00IIue mpaBuiia onpenaenetsl B Ctatbe 52
Xaptun. JIroboe orpaHuveHHWe Ha OCYIIECTBJICHWE TPaB M CBOOOJ, MPU3HAHHBIX STOU
XapTuei, T0HKHO OBbITh MPEAyCMOTPEHO 3aKOHOAATEIbCTBOM M YBa)kaTh CYIIHOCTh TEX
npaB u cBo0oj. CoriacHO MNPUHIMITY MPONOPIHOHAIEHOCTH MOTYT OBITH CJIENIaHbI



OrpaHMYCHUA  TOJBKO, €CJIM OHH HCO6XOZ[I/IMBI U JIEUCTBUTEIBHO JOCTHUTAIOT
MMpEACTABJIAIOIINC 06H_II/H>’I HUHTCPEC 1CJIH, MPU3HAHHBIC Coro3oM wian HOTpC6HOCTBIO
3alllUTUTH IIpaBa U CBO6OILBI ApYyrux.

Kaxmoe mpaBo B XapTuu MOXET OBITH OTPAaHWYEHO - MPEATIONOKEHHE, KOTOPOE MOXKET
ObITh HempaBwiIbHO. Ho OyapTe TO, YTO, Kak 3TO MOXET, JII00OE 3aKOHHOE OrpaHHYCHHE
JOJDKHO OBITH MPEIYCMOTPEHO 'TI0 3aKOHOATENLCTBY'. DTO (HOBOE) TpeboBaHUe, KaXKeTcCs,
3ampeniaeT aBTOHOMHBIE HCITONHUTENbHBIE BMEMIATeNICTBA B OCHOBHBIE MpaBa. OgHAKO
npobiema - : Oyger /M OrpaHUMYCHHE YbMX-TO OCHOBHBIX TMIpaB TpeOoBaTh
JIEMOKPAaTHIECKON 3aKOHHOCTH B Ka4eCTBE (HOpMAalbHO20 3aKOHONATENCTBA, KOTOPOE
SIBJISIETCA: €BPONEHCKUM 3aKOH, NPUHATBIA B COOTBETCTBUM C ‘3aKOHOJATENbHOU
nporeaypoii’? DTO MNpeACTaBICHHE 3HAYUTEIBLHO TEPEMECTHIIO Obl OasaHC MEXITY
OCHOBHBIMH TIpaBaMH W TpecienoBaHueM oOmiectBeHHoro Omara Coroza. Cyn MOXeT
TakuM 00pa3oM OFOOPHUTH CYyIIECTBEHHOE MOHATHE '3aKOHa' Uil pacIiMpeHHs oObema
3aKOHHBIX OTPAaHUYCHUI OCHOBHBIX IIPAB.

B mobom cimyuae Crates 52 (1) XapTuum SBHO YIIOMHHA€T JIBa KOHCTHUTYIIHOHHBIX
OTpaHHWYEHHs Ha TpaBOMEpHBIE orpanmyeHus. OITHO OTpaHWYEHHE OTHOCHTEIHHO, B TO
BpeMs KakK JpYyrod SBISETCs aOCONIOTHBIM 1O CBoeH mpupojae. CorjiacHO MPUHIUITY
MPOMOPIUOHATIBHOCTH,  KKIO0C€ OrPaHMYCHHE OCHOBHBIX IMpaB  JIOJDKHO  OBITh
HEOOXOIMMBIM B cBeTe oOmiero mHTepeca Corosa wiu mpaB Apyrux. U, mpenocrasienne
Tenephb TaKKe MOATBEPKIACT - 3TO KKETCS - He3aBUCUMOE CYIIECTBOBaHUE abCOIIOTHOTO
JUMHTA ITyTeM HACTaWBAaHUSA, YTOOBI KaXKI0€ OTpaHHUYEHHE BCET/JA ‘yBAXKAIO CYIIHOCTH
paccMaTpuBaeMoro npasa.

*kx*k

Ho xakoBo 3Ha4yeHHE LIEHHOCTEH W KakMM 00pa3oM OHU peanu3ytoTcs? OOBIYHO TeopHs
npaBa NPU3HAET, YTO LEHHOCTSMHU SIBJISIFOTCS JKEJaTeNbHbIE WACANbl, a NPUHLMIAMH —
TaKkhe YCTAaHOBKH, KOTOpBIE OMNPEAENSAIOT M CBA3BIBAIOT HOPMBI. XOTS IIEHHOCTH TaKXe
MOTYT CBSI3BIBaTh HOPMBI, U CAMU MIPHHITHUIIEI.

YcranoBku cratbu 2 TEU moryTt peanuzoBbiBatbesi uepe3 mexanmsm cT. 7 TEU, T.e.
MOJIUTHUECKYI0  MPOLEAYpPY, MPEANOoNaralonyo HpUHYIUTENIbHOE OCYIIECTBICHHE
[EHHOCTEH.

LleHHOCTH PacKpHIBAIOT CMBICI HOPM U TPOLECCOB, OOECIEUYMBAIOT MX LEIOCTHOCTH U
BocnpusiTHe Kak cucteMbl. EC momy4nsn cBou 0a30Bble IEHHOCTH B CAMOM Hayalileé CBOETO
cymiectBoBaHus. JlocTMraHne Mupa M MpPOLBETAaHMs, HermocpeacTBeHHBIX wLened Corosa
OCTaeTCsl aKTyalbHBIM co BpemeH aeknapanuu lllymana. [lotomy, kK mpuMepy, TUKTaTyphl
¥ HECBOOOIHBIE CTpaHbl, He MOTJIM BcTynuTh B Coro3. HecMoTpst Ha TO, UTO JeMOKpaTHsl U
BJIAaCTh 3aKOHAa HE OBUIM YacThIO0 IHCAHOTO MpaBa B TEUCHHE NOJITOr0 BPEMEHH, 00a
paccMaTpUBAIUCh Kak Ba)KHbIE HEHANHCAaHHbIE TMPHUHIUMBL, B KOHEYHOM CUETe
oOHapyXuBaeMble Oyiarojaps mpenBapuTenbHON cTpareruu BeTyruieHus B Coros. OTpl-
ocHoBaten Coro3a mpenmnonaraiy, 4to @wieHcTBo B Coro3e mpearmonaraio COOTBETCTBHE
OCHOBHBIM LIEHHOCTSIM IIOCPEJICTBOM €XKeIHEBHOM paboThl uHTEerpanuy. Cor3 J0DKeH ObLI
NepecTpouTh ce0s MOJ JaBICHUEM TOCYAapCTB-JICHOB, YTOOBI NPUHATH IIpaBa 4YelOBEKa
BO BHHMMaHHE, TOJIBKO TIOBTOPHO TOSIBUTHCA B KadeCTBE OpPraHM3AlN{, HEOMpEAeeHHO
COBMECTHMOI c HEKOTOPBIMHU KITIOYEBBIMU MPUHLHUIIAMH COBPEMEHHOTO
KOHCTUTYIIHOHAIN3MA. B pe3ynbrare HM OJIHO TOCYNapCTBO-WIEH HE BOCCTAJIO MPOTHB
naen Coro3a, MPUHUMAIOUIETO IMpaBa 4YeJIOBeKa — KOTOPBIM, HECOMHEHHO, COCTaBHWII
r1yOOKYIO peHMHTEepIpeTanuio ecinu He (aktudeckoe nepenucoiBanue Cornamennid. To xe



KacaeTcs M JPYTUX IEHHOCTEeH, TAKUX KaK BIACTh MIpaBa WM JIEMOKPATHS.

Oco0eHHO TIPOSBISCTCS 3HAYCHHE I[CHHOCTEH B MEPEJIOMHBIC MOMCHTBHI, TaKHE Kak
pacmmpenyre coro3a. Beerna cymecTByeT ormaceHue, 4To HOBBIE TOCYIapCTBa-WIEHBI MOTYT
nonopeate Cor03  TOCPEJICTBOM OTKa3za MPUAEPKHUBATHCS OCHOBHBIX IPUHIUIIOB
JICMOKPATUH WM BJIACTH MpaBa. BHUMaHM K 3TUM yrpo3aM MPUBEIO K IOCTCIICHHOM
apTUKyisiua o0bprgHOTO TpaBa EC B OTHOMIEHUM pacuIMpeHnu, TpeOys OT rocynapcTBa-
nena EC npusenerue k crangapram EC eme 3amoro mo camoro pacmupenus. Ilotomy
oOpaleHusi co CTOPOHBI aBTOPUTAPHBIX TOCYAApCTB, TakuxX Kak Vcmanus ®panko Obun
OTKJIOHCHBI. DTH PELICHUS y)Ke ObUIH MPOSBICHUEM IIECHHOCTEH.

Bo3moxHO 1Ba acnekTa HapyleHHUs IeHHOCTeH. MIX MokeT HapyliaTh JEMOKpaTHUECKOe
rOCy/IapCTBO, KOTOpPOE OTCTYyIaeT OT IMPOEKTa HHTErpaliy, JMO0 MOXT HapyIIaTh
roCy/apcTBO, OTCTyHaroIidee OT MPUHIMIIOB JIEMOKpPAaTHUM W IpaB  4eJOBEKa.
Bo3nukarommii GpakTHUECKHH TMOIX0J, KOTOPBHIM CHadajia IONPOOOBANIM IS JaHHOTO
ciry4as B ABCTPHUH U TeTepb, sicHo copmyrupoBan B Cratee 7 TEU, u mpouenypa mepen
cratbeii 7, HauaTas B 2017 roxy nportus [lonbiim, ObLT OJBEPTHYT KPUTHKE B JIUTESPATYPE
3a ee MOJNMTHYECKYIO, 4 HE FOPUIMYECKYI0 CYIIHOCTh M TPYIHOCTHh €€ pa3BepTHIBAHMUS,
TpeOys yKperuieHus (aKTHYECKOro TMOJIXO0Ja M MOJCPHU3UPOBAB WHCTPYMEHTHI IS
3aIUTHI COOTBETCTBUSA conepkanus cT. 2 TEU

[TepBas mpobiieMa U3 STUX JBYX, 0OPHCOBAHHBIX B OOIIMX YepTax BBIIIE, SIBISICTCS BCE CIIC
OCTpOi, HE TOWMAaHHBIA JOCTATOYHO 0053aTEIHCTBOM JOSIILHOCTH. BennkoOputanwms,
'HaKJIaIbIBaoIas BeTO' Ha OAaHKOBCKMI IAKET CO03a B pasrap KpHU3Kca €BpO WIH IMOAPHIBA
nonutuku EC B paiione ['penneii, spnsercs siCHBIMA HAalOMUHAHUSAMH 3Toro (akra. s
HenpeayOeKIeHHOTO HaOMIoaTeNss 3TO He MpodiieMa BOOOIE, MOTEHIHAIBHO IIPOCTO
yKa3bIBas BMECTO 3TOTO0 Ha CYIIECTBOBAaHHME MOJUTHUYECKOTO MPOCTPAHCTBA B TOYHOU
aptukyisiun 3akoHa EC. mieHne) u Bo BHyTpeHHEM KoHTeKcTe 3akoHa EC.

[Mocne pemenuss pacmmputhess Ha Bocrtok kontmHeHTa 1993, EC cdopmymnuposan
Konenrarenckue KpuTepuu CTpaH-KaHAWIATOB JJISl BHIIOJHEHMS, BKJIIOYas JEMOKpPATHIO,
BJIACTh IpaBa, 3alUTy IPaB YeJOBEKA, U YBWKEHHE M 3alIUTy MeHbLIMHCTB. OOmas
dopmymupoBka kpurepueB, EC Mor uccienoBath B KOHTEKCTE HEOOXOIMMOH ajarTaiuu
nepes BCTYIJICHHEM KOHCTUTYLIMOHHON CTPYKTYpBI CTpaH-KaHAWAATOB U paboThl, IpHUBETa
K PEMHTEPIPEeTallid MEXAYHAPOJHBIX COTJIAIIEHUH JUIs TMPOM3BOACTBA COOTBETCTBHUS
IIEHHOCTeH M, 4YTo eme Oojiee BaKHO I HAC, IPOM3BENa OrPOMHYI0 paboTy B
EBponeiickoil KOMHCCHM, KOTOpass B KOHEYHOM CYETE BBINYCTHJIA TBICSYM CTPAHHIL
OTYETOB, OICHMBAIOIIMX Bce O0OJacTH 3aKOHa B  CTpaHax-KaHAWAATaX, YTOOBI
rapaHTHpOBaTh, YTO OHM BHINOIHWIM TpeboBaHust EC. DTOT KOpITyc JOKYMEHTOB IO3BOJINI
Komuccun copmynanpoBaTh BaskHBIE COCTABIISIIOIIME LIEHHOCTEH, KOTOpbIE OBLIM TOTAa
CZIeNaHbl, IPUBS3aB CTPAHBI-KaHAWJATOB. DTO OCHOBAHO HA 3TOM KOPITyCE, YTO MBI 3HAEM,
YTO OHHU JOJDKHBI OBUIM MPUICP)KUBATHCS JEMOKPATHM, BJIACTH 3aKOHA M 3alUTHI IIpaB
YyeJIoBeKa, a TAaKXKe 4TO KaXJbIH M3 STHX 3JIEMEHTOB MoJpa3yMeBai Ha mpaktuke. [locne
BeTymuieHus B Coro3 kaprT-Oianm xotopelii Coro3 obecrieuns ce0si B X0/1€ MOJArOTOBKU K
pacIIupeHnto, Ucue3Hyl. B MoOMeEHT, korja coriamaromuecs rocyAapcTBa CTald Kak
rocy/IapCTBaMHU-WICHAMH, OOJIBITMHCTBO YCIOBHM MPEABAPUTENBHOTO BCTYIUIGHHS O TOM,
KaK OHH JOJDKHBI CQOPMHUPOBATH CBOIO TOCYAAPCTBEHHOCTH OT 3aKOHA O FOCYJapCTBEHHON
ciyx0e 10 mpaBwil 00ydeHHs U Ha3HA4YeHUS JUIsl CyJIeOHOM BIAcTH, 3aKOHYWINCH, KaK W
3akoHYMIIHCH criocoOHocTH EC BMemaThesi HEMocpeCTBEHHO BO BHYTPEHHHUE JIea.

[Mocne atoro namenenus B poiu EC nmorpebHOCTh NpuayMaTh 3QPEKTHBHOE CPEJICTBO JJIsS
KOHTaKTa C OTCTYMAIOLUIMMH OT LEHHOCTEH rocynapcTBaMH-4ICHaMH CTajia TOJbKO Oojee



OCTpPOll — M HE NPOCTO OTHOCHUTEJIBHO HOBBIX TOCYyAapcTB-uieHoB. Kpome Toro, ot
TEOPETUYECKOT0 OTCTYIUIEHHUS OT BEphl BO3MOXKHOCTU MpPEBPATUICS B  OCTPYIO
JIEHCTBUTEIBHOCT BO MHOTHX IFOCYJapCTBaxX-wieHaX. Y YUThIBas, YTO MPEAIIOI0KEHUE, YTO
3nadyenus: Craten 2 TEU He SBASIOTCS 4acThi0 OOBIYHOTO acquis, OCTaOCh MOMYJISIPHBIM,
OCHOBHOI WHCTPYMEHT yexajd B peuleHue mpodiemsl ¢ nomompio c¢t. 7 TEU, kotopas
COJEPKUT MPOLENYPY, HE OTPAaHUUCHHYIO HApYILICHUAMH acquis.

Cmabeie Mecra Coro3a Korja [el0 JOXOAWT IO OXPaHbl €ro IIeHHOCTeH WMEIT
(yHIAMEHTAITBHBIA XapaKTep W MPEACTaBISAIOT OYCHb CEPhE3HYIO Yrpo3y YCIEXy IeJIOT0
MPOEKTa WHTETPAlUU. YUYUTHIBasS BOCHPHUHATYI) HOBYIO MPHPOIY YIPO3bI — IOCKOJIBKY
MPOCTO CYHUTANIACh CaMO COOOW pa3yMEIoNUMCs MPUBEPKEHHOCTh IeHHOCTsM CTtaThu 2
TEU B mocneanue ToAbl, OTMEUSHHBIMHU OTCTYIUICHUEM HECKOJIBKUX IOCYIapCTB-YJICHOB.
BonbmmmHCTBO MpeuiokeHui (OKYCHPYETCsl Ha WHCTUTYIIUOHAILHOM JICHCTBUHW, WIHA B
koHTekcTe Coro3a, WM C y4acTHEM BHEIIHUX aKTePOB M YUPEKJCHHUN. 3aKOHHOCTh TaKUX
CIICIMANILHBIX  JICUCTBUIM, OCOOCHHO B MPHCYTCTBUU OIPEACICHHOIO CTPEMIICHUS
JIOTOBOPHBIX TMOJIOKCHUH K JIOCTIDKECHHIO TeX K€ 3(PQPEKTOB, MMEET COMHHTEIBHYIO
NpUpOAy, YUUTHIBas n3obmine npoueayp B CornameHusx, ClenuanbHO pa3paboTaHHBIX
JUTSL CTIPABJICHUI C CHTYaIlUeH, BKITIOYas, HO HE OIPAaHUYHMBAsCH STUM MPOIEypaMHu CT. 7
TEU.

AKIIEHT Ha IPUHYAUTEIFHOM OCYIIECTBICHUH LIEHHOCTEH MPUCYTCTBYET B MPEAJIOKECHUAX
B pa3IMYHOIN CTENEeHH, C TeX MOp HE KO BCEM HHUM INpHIIAraeTcs TOYHO HACTPOCHHBIN
CaHKIIMOHMPOBAHHBI MEXaHW3M B JIOMOJHEHHE K BO3MOKHOCTH HCIIOJIB30BaTh TaKHe
MHCTPYMEHTBI, TaKHE€ KaK OCYXIEHHE OTCTYNAalOIIEero OT BEepbl TroCylapcTBa-wieHa,
MPUOCTAaHOBKA YYaCTHsl STOTO rocyaapcTsa B yupexxaenusx Corosa ¢ nomoips. Ct. 7 TEU,
WIH, aNbTePHATHBHO, MPaBO perpecca W ()WHAHCOBHIM ImTpadaM ¢ moMompbio cT. 260
TFEU.

KnroueBble npeAnoKeHUs BKIIOYAIOT CIEAYIOIIHUE!

a. CrucreMHas nporienypa NpuUTI3aHuS;

b. MexnpaBUTEIIECTBEHHBIE TIEPETOBOPHI;

c. [lepemena Conanxa,

d. Konenrarenckas Komuccus;

e. ‘Brixoanas kapra’;

f. DkcneprHas oreHka u ‘["opuzonTaNbHbI CoNank’;

g. AYTCOpPCHHT KOHTPOJIS W MPUHYIUTEIHLHOTO OCYIIECTBICHUs He BXoisamux B EC
YUpEKICHUH.

CucteMHas mpoueaypa OpUTsI3aHus I oXpaHbl npasonopsiaka EC, umeromero nensto
MOJIEpPHU3UPOBATh €ro CHOCOOHOCTh HMETh J€J0 C JIIOOBIMH MOTEHIHAIBHBIMH U
(aKTHYECKMMH CEpbEe3HbIMU HapylleHusiMH 1eHHocted EC. OTto cnemaHo B JBYX
(byHAaMEeHTaJIbHBIX LIarax, HOKPBIB U MPOLENYPY WACHTU(PHUKALNN HApyLIICHUS LEHHOCTEH
Y TIPUHYAWTEIHHOE OCYIIECTBICHHE COOTBETCTBUA. Takoro poaa MPUUS3aHUS HE HOCST
VMHIMBUYaIHN3UPOBaHHBINA XapakTep. Komuccus nmpeacTaBisieT LeNblid MakeT HapyIIeHHs
Cyny, BMECTO TOTO, YTOOBI CTPEMHUTHCS K EIWHCTBEHHBIM CIy4asM HECOONIOAEHHS B
3aBHUCHMOCTH OT KOHKpPETHOro ciydas. Pemaromee 06a30Boe NPEANOIOKEHHE B 3TOM
MOJXO0Je - TO, YTO, CTPEMJICHUs] K MHOTOYMCIICEHHBIM HApyIIEHUSM COCTaBISeT OOJIbLIE,
YeM IMPOCTO CyMMa €ro 4acTel, MOCKOJBbKY 3TO JOJDKHO IO3BONHTH. Jlpyras cropona
TAKOTO POAa HWHCTPYMEHTA MpenanojaracT BO3MOXHOCTb TNPUMEHEHHS (PUHAHCOBBIX



CaHKIMH KaKk HHCTPYMEHT JUIS 00ecTrieueHns: COOTBETCTBHA. [Ipe/iiokeHne mpocTo: BMECTO
TOTO, YTOOBI HakKJaabIBaTh (uHaHCOBBIE CaHKIMKM, EC JOMKEH CTPEMHUTHhCS BBIYECTH
mobOsie poumper EC, KOTOpBIE COOTBETCTBYIOIIEE TOCYAapCTBO-WIEH HAJENEHO IPaBOM
nosydyuTh. B TO Bpemss  3QQEKTUBHOCTH 3TOTO H3MEPEHUS HE MOXKET paboTarth
OTHOCHUTEJILHO CTpaH, KOTOphIC He 3aBUCAT OT pouaoB EC.

‘MeXnIpaBUTEIBCTBEHHBIE IEPETOBOPBI» OCHOBBIBAETCS HA UJIEE UCIIOJIB30BAaTh CUCTEMHYIO
IOpoLEeNypy HpPUTSA3aHMsA, OOBSCHEHHYIO BBIIE, HO IpeAjaraeT MOTEHLHUaIbHO Oosee
pasyMHbIH crtoco0 pa3BepHYTh MPOLETYpY, He oxkuaas, uto Komuccus namenur ee. B atom
cMbicie, LlenTpansHast uaes cOCTOUT B 00ECTIIEYeHNH CUCTEMHBIX CIy4aeB HapyLICHUS Ha
ocaoBe Crarbu 259 TFEU, a ve Cratesa 258 TFEU. DtoT mogxon caMuM rocyaapcTBam-
qJIeHaM IepeJaBaTh MPUTA3AHUS K HapyIIAOMKM LleHHOCTH CoralieHys KOTTpareHTaMm B
cyn.B 3ToM cimyyae KOHTpOJNb 3a COOTBETCTBHEM LEHHOCTSAM IPHHAICKAM CaMHUM
rocyapcTBaM-4JICHaM..

B cootBercTBum co Cratheid 258 TFEU Komuccus o0nagaet abCoMIOTHBIM YCMOTPEHUEM B
nonade Crarpu 258 cirygaeB TFEU. YuurteiBas, uro Komuccus B 11000 MOMEHT He MOTIIa
OBl IPUHECTH CITy4yail Jake Tam, TJe CyIIECTBYeT YeTKOe HapylIeHHUE, MU, KOTOPBIA ObLI
Obl emie Oosiee KOHTPIPOAYKTHUBHBIM B KOHTEKCTE NPHHYIUTEIBHOTO OCYILECTBICHHS
LEHHOCTEH, U1l oOecrieueHus ciaydas, Oa3UpyOLIETrocs MPOCTO Ha HAapyLIEHWH HpPaBHIl
acquis sensu stricto, [10JIy4aTh ABAALATE CEMb JOMOJIHUTENBHBIX IOTEHI[UAIBHBIX CTOPOH B
TaKoro poja Jenax upe3BblyaiiHo BaxHO. [IpaBna, Komuccus Bce paBHO SIBISIETCS EPBOMt
TOYKON KOHTAaKTa JJIsl FOCyAapCcTBa-4ieHa, IPUHOCSIIEro UCK B COOTBETCTBUH co CTaTheil
259 TFEU. To, 9To KpaifHe Ba)XHO JJI1 3TOI'0 KOHTEKCTAa, OJHAKO, TO, YTO TOCYIapCTBO-
YI€H HE CBS3aHO ocyllecTBieHHueM KoMmuccueld CBOEro yCMOTpEHHs. DTO KacaeTcss U
pemenns Komuccun. B 00oux cinydasx rocyaapcTBo-4iieH, KacaBleecst 0TKa3a coOI01aTh
Cornamienus, J1aeT OCHOBaHHE APYTrOMY T'OCYAapCTBY CBOOOIHO moaaTh Uck B Cya, TONKYs
JIeTI0, KaK OHO CUHMTAET L1e1eCO00pa3HbIM.

OnHo u3 HanboJsIee MHUPOKO OOCYKICHHBIX MPEATOKEHUH 0 rapaHTUPOBAHUH COOIIOICHHS
neHHocteil  ocHoBaHo Ha Mmuenuu Ilomapeca Manypo AG. UentpansHas wunes
¢dokycupyeTcss Ha CEephe3HBIX HAPYLICHHAX OCHOBHBIX IpaB. Kak TOJNBKO cepbe3HOCTh
HapyIIeHUH IpaB B JAHHOM TOCYJapCTBe-uJeHe OCOOEHHO Cephe3Ha, 3TO MO3BOJISIET CyAaM
Coro3a (BKITI09ast CyIbl TOTO K€ CaMOro ToCyJapcTBa-ujeHa B KauecTBe JIBUTaTesIei 3aKoHa
EC) BmemmBatbcs. 310 npeiokeHne u3BectHo kak ‘[lepemena Conanx’, TOCKOJIBKY 3TO
noJpazymMeBaeT NojJiepkuBaTh JIoruky Budesverfassungsgericht (BVerfG) B Conanx 1 u
Conanx Il cnywaes. B atux aByx cinyqasx BVerfG 3apesepBupoain k cebe, hpuHaI TOBOPUT
OTHOCUTENBHO BompocoB mpaBa EC B curyanumsx, rae 3akoH EC mor yrpoxars sapy
3alUTHI TIPaB YEJIOBEKA, YCTAaHOBJICHHON HeMenkuM OcHOBHBIM 3akoHOM. XoTs BVerfG nHa
CaMoM JieJle HUKOT/Ia He JEHCTBOBaJl Tak, ero ropucnpyaeHius Conanx npunynuna Cyn
NepecMaTpuBaTh CBOIO 0OJiee PAHHIONIO MO3UIMI0 OTHOCUTENBHO 3aIUTHI PaB YeloBeKa B
Hadane 1960-Xx W cuuTaTh, YTO YBa)KEHHE K IpaBaM 4YEJIOBEKa SBISETCS OJHUM U3
KITFOUEBBIX YCIIOBUH, YIPABISAIOIINX 3aKOHHOCTBIO iercTBril EC.

Takoe mnomazaromiee MOJ IOPUCAUKLUUIO HAIMOHAIBHOTO Cyna MABMXKEHHE ObUIO OBl
BO3MOXHO B )IeﬁCTBPITeJ'IBHO HUCKIIFOYUTCIIBHBIX ClIy4dasixX CHCTEMHOI'O HeCO6JHO,ZIeHI/I$I,
IMPEAJIOKHUB, 4TOOBI B CUTyalluu, rc 1mmpaBa 4€JI0OBCKa 6yIIyT CUCTEMATHYCCKN HAPYIICHEI B
rocyJapcTBe-4jeHe, TOCYAapCTBEHHBIE CYIObl OBUIM YIOJIHOMOYEHBI, YTOOBI CJHENIaTh
MpeIBapUTENbHYI0 CCBUIKY B coorBercTBuuM co Crareeit 267 TFEU. IIpoGnema
NPUHYAUTEIBHOTO OCYLIECTBICHUS Sensu stricto sBIsieTCsl CTONb ke ocTpolt ¢ Ilepemenoit



Conamk Kak ¢ JPYTUMH OOCYXKIESHHBIMH TIPEUTOXKEHUSAMU: 3TO cBoguTcs K Cratbe 260
TFEU cHoBa, 3Q(eKTUBHOCTH KOTOPOT'O HE BHE COMHEHHSI.

CymectByeT Takke uues o co3ganud HoBoro opraHa EC flna-Bepnepa Miomnepa,
KOTOpBIN oOpaimaercs k wuaee ‘KomenrareHckoit Komuccuu’. Dta HOBask OpraHu3aius
rapaHTUpoBasia OBl PETyNSPHBI KOHTPOJAb MW NPUHYIOUTEIHHOE OCYIIECTBICHHE
cooTBeTcTBUS TeKymux crpaH-wieHoB EC co ct. 2 TEU. D10 npeanoxxenue He moaaraeTcs
Ha CYIIECTBYIONIEE 3aKOHOJATENILCTBO M CTPYKTYPBHIL. Coznanme crenuanbHOM
Konenrarenckoit KoMuccuu moOTEHIMATLHO OYCHD MPUBJICKATEILHO, MTOCKOJIBKY 3TO ObLI
OBl BaXXHBIN IIAr K YCTAHOBJICHUIO ‘OBICTPOTrO M HE3aBHCUMOrO MEXaHH3Ma KOHTPOJIS U
CHUCTeMBl paHHEro oOHapyxeHus'. HoBoe yupexIeHHe OCHOBBIBAJIOCH OBl Ha
Konenrarenckoit uaee KpuTepues, Bo3Bpamasich B Epormeiickuii coBer 1993 roma B
Kormenrarene, KOTOpBIH YCTaHOBUJ MOJIUTHIECKHE YCIOBHS T WwieHCTBa Cor03a, BKITFOYAs
yBa)XEHHE K JEMOKpaTHd. BracTu 3akoHa W 3alliTe OCHOBHBIX IPaB, KOTOPHIEC JOJKHBI
OBLITHM OBITH BBHIMOJIHCHBI BCEMU CTPAaHAMHU, TOTOBBIMU MPUCOCIUHHUTHCS.

bonee pamukanpHoe mnpemnokenue mnpuHamiexkuT Kapmocy Kioca. On mpemnaraet
BBeneHUE MpenoctaBiaeHus noaHomounit EC, cponnu Cratbe 8 YcraBa Coera EBporbl u
MHOTHX JIPYTHX MEXIYHApOIHBIX OpTraHHW3alWii, Ha OCHOBe KOTOpelIXx EC wmor ObI
BBITECHUTh XPOHHWYECKH HEmocaylHyko cTpany-wieHa EC u3 coctaBa Coro3a. Koneuno,
3TO TIPEUIOKEHNE TIOTHOCTHIO MPOTHBOPEeUnT (enepanuctkuM Hacatam EC. Takoe HOBOe
nosiockeHue jonoyHmwio Obl ¢r. 50 TEU, xoTOphlli B HacTosIlee BpeMsl pa3peliact
no0poBobHEIN 0TKa3 oT Coro3za. Kak oOpucoBano B oOmmx ueprax Kiocoit, uumes He
COCTOUT B TOM, 4YTOOBI HayaThb MCKIOYaTh cTpaHsl u3 Col03a, HO TapaHTUPOBAThH
JIOTIONTHUTENHHBIA YPOBEHB OBEPHS ISl CaHKIUH, KoTopble EC MOXET NMPUHATH WX HA
ocHoBe Ctateu 7 TEU unu Ha ocHoBe CtaTthu 260 TFEU.

Kpome ToOro, Ttakoe mpemioxkeHne OyIeT HWMETh JCHCTBUTENBHO JAIEKO HIYyIIHE
MOCIEACTBUSA I MOHATHS rpaxkaaHcTBa EC. PaccMaTprBaeMslil ¢ TOUKH 3peHHS TPAXKAAH,
W3TOHSS TOCYJApCTBO-WICH, CTOsIIEE Tepe]l Cepbe3HbIMU MpobiieMaMu B obiactu Bractu
3aKOHa U NpaB YeI0BeKa, MOT' OTEHIMAIBHO MPOAEMOHCTPUPOBATh HecriocoOHocTh Coro3a
rapaHTUpoBaTh (QakTuueckoe coorBerctBue c¢r. 2 TEU wu 3amuTuth rpaxiaaH
'3axBayeHHOro' rocyaapctBa. Ho BTOpoHf CTOpOHOH ATOrO HMHCTPYMEHTa SIBIISETCS
HapylIeHWEe NpaB TpaxkJaH, MOCKOJIBKY HCKIIOUYEHHE TpaKIaH 3TOr0 TOCyNapcTBa W3
rpaxnanctea EC.

[Ipesunent Beneumanckoid Komwuccun, JlxanHu ByKyuKKHO, BBIOBUHYN Jpyroe
npuMevarensHoe mnpeanoxenue. OH mpemnoxni, yTo0sl EC mOMOriam 3KCHepTHBIMH
3HAHHUAMH €ero yupexaeHus. Benennanckas Komuccus, kotopas He aBnseTcst opraHoM EC,
npuHaiexa cucteMe Cosera EBporibl Moriia Obl, 110 €ro MBICIH, TIOMOYb B JIelie KOHTPOJIS
no npobnemam Bnactu mpaBa u B mponaBMKEHUH ero B cTpaHax-wieHax EC. YuurtbiBas
YCTAaHOBJIEHHYIO TPaJULUIO MJIOJJOTBOPHOTO coTpyaHudecTsa Mexay EC u Benennanckoit
Komuccueit, kotopasi yxe sSBISETCS JAEUCTBUTEIBHOCTBIO, YIIyONsisl OTHOIIEHHS MEXIY
9TUMH  JBYMs, TpPEUIOKWI MHOoroodOemaromuid myTth. llpemnoxxenue Byknkuno
JNEHCTBUTEIHHO OJHAKO TMOJHWMAEeT JBE OCHOBHBIX mpobmemsr mmsa EC: omuH w3
MPAKTHYECKOTO XapaKTepa, Apyras HOpMaTUBHASA MIPUPOIA.

BerOBeHCTBO ImpaBa ABJISAICTCA KpacyrojbHbIM KaMHEM BCEX COBPEMCHHBIX
KOHCTUTYHHOHHBIX HeMOKpaTHﬁ. DTO TaKxke OJHa M3 KIHYCBBIX HCHHOCTCﬁ, Ha KOTOPBIX



ocuoBan Co103, ¥ BCE CTPAHBI-UJIEHBI COTJIACUIIUCH OBITh CB3aHHBIMHM UM TIPH BCTYILICHUN
B EC.

Hapymienus npunimmna BepXOBEHCTBA IIPaBa MOAPBIBAIOT TOBEPUE MPaKIaH U KOMIAHUN K
UX TIpaBaM, a TAKKE€ YMEHBIIAIOT JOBEpUE rOCYAapCTB-WICHOB K IIPABOBBIM CUCTEMaM JPyT
npyra. HecmocoOHOCTH TOTHOCTBIO peann30BaTh 3TOT MPHHNUI B pamkax EC craBuT mox
COMHCHHE HE TOJILKO OOIIECTBECHHOE Npu3HaHUEe W eAnHCTBO EC, HO W €ro BHEIIHWIA
aBTOPUTET.

VKkperieHue MpaBoIopsA/iKa SBISACTCA OJHOM M3 KIIOUEBBIX TEM NIpeliceaaTelIbcTBa
Ounnsaaun B Coete EBporefickoro coroza. @UHISHANS MPOABUTACT BCEOOHEMITFOIIIHIA
MONXOJ[, YTO O3HAa4yaeT, 4YTO HWHCTPYMEHThI BEepXOBeHCTBAa 3akoHa EC Oyayr
paccMaTpuBaThCA KaK B3aUMOIOTIOTHSIOIIHE.

C 2014 rona CoBer BeneT AMAJIOT O TOM, KaK HPOJBHUraTh U 00SCICUNUBATH COOIOICHUC
MpUHIMIA BEPXOBEHCTBA IpaBa B CcOOTBeTcTBUUM ¢ pgoroBopamu EC. Bo Bpems
MpebITyIell OLIEHKU Tuajiora 1Mo BOIpOocaM BepXoBeHCTBa IpaBa CoOBET corjacwuics c
TEeM, YTO HOBas OIICHKAa JOJDKHA ObITh mpoBeneHa K KoHIy 2019 roma. Omenka Oyzaer
npoBeneHa CoBeToM IO OOLIMM BOIIpPOCaM BO BpeMs IpencenareiabcTBa DOUHISHINM.
[Mpesuamym OyneT paboTaTh Haja TeM, YTOOBI MONYYUTH BBIBOIBI COBETa, colepiKallue
Oonee TOYHbBIE PYKOBOISIIME MPUHLIUIBI OTHOCUTENIBHO TOTO, KaK CIEOYeT BECTH AUAJIOT
M0 BOMPOCAaM BEPXOBEHCTBAa IPaBa, a TaKKe KaK MPOBOJUTH U KOHTPOJHUPOBATH €ro, a
TaKXKe ONpeJelsATh Ledb U 3a1auu auanora. Tekymuil GopMaT JUCKyCCHH, MOCBSIIEHHBIX
KOHKPETHOH TeMme, JOIDKeH OBITh 3aMEeHEeH Oollee OOMMMH €XEeTOoMHBIMU nedaTtaMu O
COCTOSTHHM BepXOBeHCTBa npasa B EC.

benbrus u I'epManyst BEIABUHYINM UHULMATUBY 110 CO3JaHHUI0 MEXAHU3MA KOJUIETHAIBHOTO
0030pa BepXoBEHCTBA TpaBa. MeXaHU3M IMO3BOJHUT OCYIIECTBISITH MOHUTOPUHT TOTO, KaK
BEPXOBEHCTBO 3aKOHA pPEAU3yeTcsi, oOecleunBaeTCcs M YKpEIUIsieTcs B TOCydapcTBax-
uyneHax. Pa3pa®oTaHHBIM Kak TO3WTHUBHBIA M WHKJIIO3UBHBII MEXaHHW3M, OH Oyzer
CIOCOOCTBOBATh YKPEIJICHUIO B3aMMOIIOHMMAHHMS M €AMHCTBA MEXIY TIOCyAapCTBaMH-
YWICHAMU.

17 nronst 2019 roga Komucens ¢Bsi3u 10 YKPETIEHUIO MTPABOIOPSAKA IPUHSIA COOOIICHIE
0 JanpHelmeM ykperuiennu mpasoropsinka B EC. B cBoem coobmennn Komuccus
u3naraeT psA  KOHKPETHBIX MHUIHMATUB M0 YJIYYLICHUIO COONIONCHHS IPHUHLIMIA
BEPXOBEHCTBa NpaBa. Bo Bpems cBoero npeacenarenscTsa OUHISIHIUS OyAeT MPOABUraTh
npuBepkeHHOCTh, CoBera maHaM KoMuccnu 1o yKperieHHIo mpaBomopsiaka. B ciydae
cepbe3HbIX HapyumieHuil nenHocreil Coro3a, EC Moxer npuberHyTs K mpoLenype,
npexycMoTpeHHol cratberr 7 JloroBopa o EBpomeiickom Coroze. Ilporeaypa coctout us
YIPEXKAAOLETO 3Tana, 32 KOTOPEIM MOTYT IOCIEA0BAaTh CAHKIUK W NPHOCTAaHOBKA IPaB
COOTBETCTBYIOLIETO TOCYJapCTBa-wieHa, BKJIIoUYas npaso rojoca B Cosete. B HacTosmiee
Bpems mpoueaypsl Ctateu 7 Obutn 3amymieHs! npotus [lomeimm n Benrpun.

BepxoBeHCTBO TIpaBa TOATBEPXKAACTCS B KadeCTBE OJTHOW M3 OCHOBOIIOJIATAOIINX
nennocteit EC B cratse 2 JloroBopa o EBpomneiickom Coroze. [Ipu BepxoBEeHCTBE mpaBa Bce
MyOIMYHBIC BJIACTH BCET/A JICHCTBYIOT B paMKax OTPAaHHUYCHUMA, YCTAHOBICHHBIX 3aKOHOM,
B COOTBETCTBHU C MLCHHOCTAMH JACMOKpaTHM MW OCHOBHBIX IIpaB W I10J KOHTPOJIEM
HE3aBUCUMBIX M OECIPUCTPACTHBIX CYyJIOB.
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A.

Konnenuwms rpaxaancrea EC

[Mpeanoxenust mo obecrnieueHuto NpuOMKeHUs: EBpomelckuX MyONWYHBIX CTPYKTYp K
rpakJaHWHaM SIBJSIETCSI OJHOM M3 OCHOBHBIX uaedl EBpomneiickoil uuTerpanuu. Ona
CO3JaeTCsl KaK MPOCTPAHTBO Ui JIIOZ#EH, MPOCTPAHCTBO C YEJIOBEUYECKUM H3MEPEHHEM.
Jaxe Ha ypoBHe Coro3a pa3BUBalOTCA TaKUE WHCTPYMEHTHI 3aIIUThI U KOHTPOJIS, KOTOpBIE
MO3BOJISIIOT MOAYMHHUTE TOCYIAPCTBEHHBIE OPraHbl MOBECTKE AHSA COLMAJIbHOM >KU3HU U
3alIUTe YacTHOTO WHTepeca M MpuTsa3aHus. UM Takoro poga rpaxaaHckas KylbTypa
SIBIIIETCSI HEOOXOAMMBIM dJIEMEHTOM B apxuTekType EC.

B 1974 Epomneiickuii mapiaMeHT HMPUHSIT PE3OJIOIHUIO0 O MPEAOCTABICHUIO CIEIIHATBHBIX
npaB rpaxaanaM EBporeiickoro coo0riecTBa, B KOTOPOM YTBEPIKIIAIOCH, YTO TPAXKAaHCKUE
Y TIONTUTHYECKHE TpaBa MPUHAAIEKAT BceM rpaxknanam CooOriecTBa, Ha BCEH TEpPUTOPUN
CoobmiectBa. Uetblpe roma cmycts EBporeiickas KOMHCCUS NPEACTaBUIA TPEIIOKCHHIE
JUtst JIMpeKTHBBI O TpaBe Ha BBIOOP MECTa JKUTENBCTBA JUIS TPAXKIaH TOCYIapCTB-WICHOB,
HE3aBHCUMO OT WX OKOHOMHYECKHX CBs3€i, YTO OTBEYaeT MPHUHIHUITY CBOOOIBI
nepememiennst Jmn (Crarbm 45 uw 49 TFEU). B stom mpennmoxenuun Komuccus
MOJYEePKHYIA, YTO BBEJEHHE CBOOOIHOTO MepeMelieHns npsmo i rpaxaan Corosa Oyner
B)XKHBIM IIIaroM “‘B MporpeccuBHOM pa3BuTUU EBpormetickoro coobmectBa o CoobmiecTsa
pPBIHKa K COOOINECTBY Tpaxaan~ . DTo TpeiokeHrne He Obuto mpuHATO COBETOM, HO B
KOHEYHOM CUYETe MPHBEIO0 K IMPOEKTy KOMHUCCHHM MO0 TPEM OTIENbHBIM JlHpeKThBaM O
cBOOOIHOM miepeMelneHuo Jinl B utoHe 1989. B 1990 Coer npuHsi1 3TH [IMPEKTHBEI O
CcBOOOTHOM TIEPEMEIICHUIO JUIS CTYIEHTOB JUIS MIEHCHOHEPOB W IS JIAI C JIOCTATOUYHBIMU
CPETHUMH U BCECTOPOHHUM CTPAXOBAHHUEM 37I0POBBSL.

Ha MexnpaBurenbcTBeHHBIX — KoHpepeHuusax 1990-1991 wucnanckas  jaeneranus
MpeICTaBWIIA NPEITIOKEHUE O BKIIFOUEHNN €BPONEHCKHX MpPaB TpakaaHcTBa B Jorosop EC.
B ero mpemmoxenun ‘IlyTb K eBpomeHCKOMY TpakIaHCTBY , OblIa IOJUYEPKHYTa
MOTPeOHOCThL B TpakIaHCTBE B EBpoOIEcKoM coro3e ““co CHeruadbHBIMH IIpaBaMu U
0053aHHOCTAMH, KOTOpBIE XapakTepHbl s mnpupoabl Coro3a W OCYLIECTBICHBI U
rapaHTUPOBaHbl KOHKPETHO B €I0 TPAHULAX .

EBpormeiickoe TpakaancTBo Obuto oduimanbHo BBeneHo B Crarbsix 17 - 21 Jlorosopa,
OcHosriBatomiero Eporneiickoe coobmectBo ([oroBop 00 yupexnenun EBporetickoro



Coro3a), terreps Crarbu 20 - 25 JloroBopa 0 PyHKIIMOHUPOBAaHUN EBPOIEHCKOTO COIO3a
(TFEU). Crares 20 TFEU obecneunBaet, TO €BpoIeiickoe IpakJaHCTBO MoJaraercsl Ha
HAI[MOHAJIBHOCTh TPAXKIAH TOCYIAPCTB-WIEHOB. [PaXXTaHCTBO COKO3a HE 3aMEHSET
HaIlMOHAJILHOE TPaXXIAHCTBO, HO AOTIOJIHUTEIHHO K HeMY. BKiIroueHne onpeeneHHbIX MpaB
JUTSL €BPOTICHCKHX TpakaH B ObiBiieM JloroBope 00 yupexaeauu EBponetickoro Corosa He
MIPOUCXOAMIIO BHE3AITHO, HO CIIE0BAIO M3 OoJiee paHHWX WHUIMATHB CO31aTh EBpomy mms
moned. Mnen OTHOCUTENBHO OmpeAeiicHHON (OopMbI IpaxaaHcTBa EBpomneiickoro coro3a
yxke Oputm mpenmeroM aebatoB ¢ 1970-x. Ilocme Ilapmxckoro Cammmura (1974), Jleo
TunaeMdHC, peMbep-MUHUCTP benbrum, cocTaBuil Tak HasbiBaeMblid oTdeT TuHAEeMdHCa
Ha Oymymem EBpomeiickoro coro3a, KOTOPBIA COACpPKaTl HECKOJBKO MPEIJIOKEHUH 110
nanpHeleMy oObequHeHnio EBpombl. Jlokman Takke BKIIOYAN B ceOsi OTACTBHYIO IIaBY
M0 €BPONEHCKOMY TpaXJaHCTBY. THHIEMIHC MOAYEPKHYI NOTPEOHOCTH BOBJICYL T'PaKIaH
TOCYAApCTB-WICHOB B EBpOmNEiicKoM coro3e IyTeM MpOSBIEHHUS COMUAAPHOCTHA WM 3aIIHUTHI
npas:

B JOINIOJITHECHUEC K 3THUM INOJUTHYCCKUM U 3aKOHOJATCJIbHBIM MHUIIMATHBaAM Ha CBpOHCI‘/'ICKOM
rpaxganctee Cyl 3HaYUTENBFHO CHOCOOCTBOBaN pa3BUTHIO TpaxkaaHcTBa Coroza. Kak
HaOMroaeTcsl, MOHATHE EBPONEHCKOr0 IpakIaHCTBA MOXKET OBITh BBIBEIECHO M3 PAaHHETO
npereaeHTHOro npasa B feie Van Gend & Loos. B atom ciyuae Cyn yke Ha3Ball FpaxaaH
rOCYapCTB-WICHOB CyObeKTaMH mIpaBa 3akoHa CooOliecTBa Ha OCHOBAaHMHM NPUHLUIIOB
NpsIMOTO  JACUCTBUSL U BEPXOBEHCTBA. CrenoBarenbHO, BBEACHHE EBPOIEHCKOro
rpaxaanctea B JloroBope o0 yupexnenun Epormeiickoro Coro3a B 1992 1. ¢ ero
OIpeeNICHHBIMH TIPaBaMU MOXET PacCMaTpHUBaThbCs Kak KOXM(HUKALUs MOHATHS, KOTOPOE
JIOJITO Pa3BHBAJIOCh Kak 4acTh mporecca uHTerpauuu CoobmiectBa. J[pyrumu cioBamu:
Coo0mecTBo ymis u ctand, npeobpasoBaHo Obpio modTanmHO B CoOOIIECTBO TpaKaaH.
VYupexxnenue EBpomneiickoro corwsza B MaacTpuxTe OTMETUIO “HOBBIM 3Tam B MPOLECCE
co3maHusl emie Oojiee ONM3KOrO COIO3a Cpelr HapomoB EBpoIbI, B KOTOpOW pemIeHHS
MPUHAMAIOTCSI MAKCUMAaIbHO OJTU3KO K TpaKAaHWHY . JTa (ppaza Taxxke Obla IOBTOPEHA B
JIuccaboHCKOM JJOrOBOPE, KOTOPBIH OOBABIISIET, YTO MPOLIECC CO3IaHus ele 0oJiee OJIU3KOro
COI03a cpean HapoaoB EBponbl 10mkeH ObITh IPOAOIKEH.

OpHO M3 caMBIX Ba)XXHBIX NPaB, KOHKPETHO MPEIOCTABICHHBIX €BPONEHCKUM TpaykJaHaM,
ABJIsIETCSl IpaBoM Ha cBoOoxHoe mnepemenieHne B Coroze. Kpome toro, monurnueckue u
n30MparenbHble MpaBa MPeJIOCTaBWIM TpakaaHaMm. OmpeneneHHble MpaBa JUIS TPakIaH
Coro3a BkitoueHsl B Hazanne V Ycrasa OcHoBHBIX npaB EBpomneiickoro coroza (Xaprus),
KOTOpBI MMEJ TOT € MpPaBOBOM cTaTyc Kak JloroBopa HauMHas cO BCTYIUIEHHS B CHILY
HoroBopa orHocurenbHo Jluccabonma. IlpaBa, mpenycMOTpeHHBIE B  XapTuw,
COOTBETCTBYIOT IIpaBaM, BKIIFOUEHHBIM B J[OroBOp Kak ONpEIEIICHHBIE MpaBa IpaX1aHCTBA.
N30uparenbHble MMpaBa OTHOCHTENBHO €BPOMEHCKUX W MYHHIIUMAIBHBIX BBIOOPOB, TPaBO
NPEACTAaBUTh XKajloObl eBporeiickomy OMOyncMEeHy M IpaBy IOAaTh MPOLICHHE B
EBpormelickuii mapnaMeHT, MpaBo MepeMecTUThCS W HaxomuThes cBoOoaHo B EC, a Tarxxke
IIPaBO PABHATHCS JAUILNIOMATUYECKOW M KOHCYJIBCKOM 3alllUTE B CTpaHaX TPETHErO MUpPA BCE
BKIIIOueHbl B Xaptui. Kpome Toro, Xaprtust noGamnsieT 1Ba mpaBa TpaxkaaHcTa. Bo-
MEPBBIX, IMPaBO XOPOIIEMY yIpaBIEHHIO sBisieTcss mnpaBoM rpaxaan Coroza,
MIPEJOCTABICHHBIX B XapTHU. Bo-BTOpBIX, MpaBO MOJYyYUTh JOOCTYH K JOKyMEHTaM
EBponeiickoro nmapnamenta, Cosera u Komuccuu Obuto KaTeropu3npoBaHO IO MpaBaMu
rpaxaad B Xaptuu. OZHOKO TOKa eBpoIeiickoe mpaBo He ymomuHaeT. llotomy omHa w3
OCHOBHBIX 00s13aHHOCTEH rpaxiaaH Coro3a MOXKET COCTOATh B TOM, YTOOBI BBHIOJHHUTH



3aKOH rocygapCTBa-4JjicHa, B KOTOPOM OHU HAXOAATCA.

[IpaBa, ycTaHOBIEHHBIC B ONPEACICHHBIX YCIOBUAX Irpaxkaad Coro3a B Hallle BPeMsl, UMEIOT
cBOe COOCTBEHHOE 3HAUYCHHE W WHTEPIPETAlMI0 Ha OCHOBE MpernereHTHoro mpasa Cyna,
NpEUeIeHTHOTO paBa, KOTOpPOe HaxXOAWTCs Bce emlie B pa3BUTUU. OJHHM W3 aKTyaJbHBIX
ne6aToB, COCPEAOTAYMBAIOIINXCS BOKPYT €BPOMEHCKOTO TPaXKJAHCTBA, SIBIISIOTCS BOIIPOCOM
TOTO, KaK MOHUMaTh rpaxkaanctBo EC — kak yyacTre B pBIHKE WU JK€ TPAKTAHCTBO B €TO
KOHCTHTYLIMOHHOH ¢opme. [pakgaHCTBO pbIHKa siBIsieTcss (OpPMON TpaKAaHCTBA, B
KOTOPOM  OTIIENBHBIN  €eBpomeen XapaKTepu3yeTcsl KaK OKOHOMHYECKHHA CyOBEeKT.
['paxkmaHcTBO pBIHKA MO3TOMY CBSI3aHO C BHYTPEHHHM pBIHKOM B EBpormeiickoM corose.
HampoTtuB, koHCTHTynmHOHHass  ¢opMa  €BPONEWCKOTO  TpaKIAHCTBA  BKIIIOYAET
KOHCTUTYIIMOHHYIO, TIPaOBYIO CBSI3b MEXAYy TpaXIaHaMH TOCYIapCTB-WICHOB C
EBpomelickum coro3oM, a He OJKOHOMHYeCcKOW cBsizu. Co BpeMEHH YUpeKICHHS
€BPOIIEHCKOTO TPaYKAAHCTBA MOHATHE OBLIIO OOCYXIIEHO WIIM C TOYKW 3PEHUS TPaKJaHCTBa
PBIHKA WIJIHA C TOYKH 3PEHHSI KOHCTUTYIIMOHHOTO TPYKIaHCTBA.

B Wijsenbeek omHOM U3 mepBbIX KeHCOB 1Mo BolpocaM TpakaancTBa Coro3a, reHepatbHbIH
anBokar Kocma yxe yTBepkKAall, YTO TIpaXxJaHCTBO EBpONMENHCKOr0 C€OI3a HUMENO
BBIpaXXCHHBIN Xapaktep. OH MOAYEpKHYI, YTO CBOOOJHOE mepeMenieHne rpaxkaan Coro3a
UMEET JAPYTYIO PUPOAY, YeM CBOOOIHOE MepeMelicHie IKOHOMUYECKH aKTUBHBIX JIHILI. JTa
MOCTIeHsIsT KaTeropus IpaB CBOOOAHOTO MEPEMELICHHS MOXKET XapaKTepU30BaTbCs Kak
¢yHKIMOHANBEHAsT K JKOHOMUYeckuM wenssM  Coro3a. OTHOCHTENBHO CBOOOIHOTO
nepeMenieHus rpaxaad Coro3a, 3Toi CBOOOBI “COCTABISET 1IEb caM 10 ceOe U SIBJIIETCS
BPOXJIEHHBIM OT (hakTa TOTo, 4TOOBI OBITH TpakaaHHOM (Co0I03a M He MPOCTO MapameTp
o01I1ero pelHKa, 3TO MPOCTO HE MMEET Pa3IMYHOr0 PEryIUpPYIONEro o0beMa: 3T0 TaKxke, U
IPEXEe BCEro, OTIMYACTCA C TOUKU 3PEHUs PUPOIBI PaB, KOTOPhIE 3TO AapyeT YaCTHBIM
JUIlaM ¥ HpoTe rapantu, 4ro CoOoOIIeCTBO M HAIMOHAJILHBIC MPUHIIMIIBI JIOJDKHBI
npeaocTaButh ero”. CienoBarebHO, MPABO IEPEMECTUTBCS M HAXOAUTHCS CBOOOIHO
“CBsI3aHO C OCHOBHBIM IIPaBOM Ha JIMYHYIO CBOOOAY, KOTOPAs SBISETCS B BEPIIMHE YACTHBIX
npaB”. He Tonpko O6mme 3amutHuky, uiu Cyi, OnpeeIeHHOE eBPOIEHCKOE TPaKIaHCTBO
Kak (¢opMa KOHCTHUTYLIMOHHOIO TPaXKIAHCTBA, TAaKKE TOCYIapCTBA-WICHBI YIIOMSHYIN
€BpOINEHCKoe Tpa)XIaHCTBO B 3TOM cMbIcie. llopTyraiabckoe NpaBUTEIBCTBO BBIPA3HIIO,
HampuMep, Ty K€ KOHCTHTYIMOHHYIO yMecTHOcTh TpaxmaHctBa Coro3a B Grzelczyk:
“I'paxxganctBo Coro3a npuoOpesno Oonpliee 3HAYEHUE, B OTIIMUME OT BOCTIPUTHS YaCTHBIX
JUII KaK YUCTO SKOHOMHYECKHE (HaKTOpbI, KOTOphIe Jiexxann B ocHoBe JloroBopa 00
yupexaenun Eppomneiickoro Coro3a. YciIoBHs, OT KOTOPBIX MOXKET 3aBHCETh CBOOOAA
NepeIBIKEHUs], OOJIbIIEe HE SIBIISIOTCS TENeph SKOHOMHUYECKMMH IO CBOEH mpupone, Kak
oHM Bce emle Obum B aupektuBax 1990 romga. EnuHCTBEHHBIE OTrpaHMYEHUS U YCIIOBUSA,
NPUIOKEHHBIE K CBOOOJIE TIEPEIBIIKEHHS TETIEPh, SBJISIOTCS HAJIOKECHHBIMA Ha OCHOBAaHHUU
rOCy/IapCTBEHHOW MOJIUTHUKH, OOIIECTBEHHON 0€30I1aCHOCTH U 3PAaBOOXPAHEHUS .

HyxHO OTMETHTb, YTO K OTHM 4YETHIPEM OCHOBHBIM CBOOOZAM, 3KOHOMHYECKUM
OecIUIaTHBIM TpaBWIIaM JBHXKeHUs, npuOimkaercs Cyn, yTBepKIas TPaXKIaHCTBO Kak
BaXHOE OcHOBaHWe EBpomeiickoro coroza. Beckuii 70Boa B monb3y Ooiee orpaHmueHHON
UJIeN EBPOIEHCKOro TpakAaHCTBa (‘TpakOAHCTBO PBIHKA’) — 3TO CHIEPXKaHHBIE SI3BIK W
momxon Cyma. XoTsSs B €BPOIECHCKOM TPaKIAHCTBE KOHCTUTYIIHOHHAS @pa3eonor1/1;1,
OYEBHIHO, IMPHUCYTCTBYET, STH YEThIpE CBOOOABI OBUIM IOMELICHH B IIEHTP M MOTYT
paccmarpuBaThes Kak ooumid a361k Cy/a Ui HCTIOJIB30BaHUS TEPMHUHA '0OCHOBHAsA cBoOoa'
mpu o6pa1ueH1/H/1 K OKOHOMHYCCKHM YECTBIPEM CBO6OIII)I, MMOAYECPKUBAsA BaXHOCTb JTUX

IKOHOMHYECKUX CBOOOJI B EBPOIIEHCKOM 3aKOHE.



Hawnbonee BaxxHOE pazimyue SBISIETCS SKOHOMHYECKUM OCHOBAaHHEM OECIIATHBIX yCIOBHH
nepenBwkeHus. llpuHuUMas BO BHHUMaHHWE, 4YTO OJMHAKOBBIA PEKUM DPAOOTHUKOB,
HapuMep, CBA3aH C BHYTPEHHUM DPBIHKOM M Y3aKOHEH TeM, YTO KOHKPETHBIH TpaKIaHWH
Coro3a crocoOCTByeT 3KOHOMHUKH TOCYIapCTBa-4iICH, 3TOT IKOHOMUYECKUIH apryMeHT B
MOJIb3y OAMHAKOBOTO pEXHMMa He JeicTByeT oTHocuTenbHO rpaxaaH Coroza. Ilpaa
paBeHCTBa, B TOW CHUTyaIllH, Ha OCHOBE CTaTyca Kak rpaxkaaHe Coro3a Kak TaKoBbIE, a HE Ha
SKOHOMHMYECKUX OCHOBaHUsAX. Kpome Toro, ocHoBaHHOE HE Ha (PYHKIIMOHAJIHHOM CTaTycC,
€BPOIIEHCKOe TPAKIAHCTBO SIBISIETCA CTAaTyCOM ISl BCEX TPaKAaH TOCYIapCTB-UICHOB,
HE3aBUCUMO OT UX HYKOHOMHYECKOTO BKJIaja B EBpornelickuii coro3s.

KoHCTUTYIIMOHHAS TEPMHHOJNOTHS €BPOIEHUCKOT0 TPaKIaHCTBA M TPaB CIOCOOCTBOBasa
TOMY, YTO C 3TUM CTaTyCOM CBSI3aHBI IIPaBO T0JIOCA, IPABO HA CBOOOJHOE MEpeMeleHe 1
MpaBO Ha 3aIUTy TOCYZapcTBOM (B CTpaHax TPETbEro MHpa, HapuMmep). OTH IpaBa
ABJSIFOTCSL MpaBaMH, KOTOPblE MMEIOT TPAaJUIMOHHO KOHCTUTYLHOHHYIO IPHPOLY,
IPEAOCTABICHHYIO IPa)K1aHaM MIPOCTO, IOTOMY YTO OHHM - IpakJaHe rOCyJapcTBa, a He U3-
3a MX KOHKPETHBIX BKJIQZIOB B 00mecTBO. Yke B 1977 EBponeiickuii mapaaMeHT TpeOoBal
IMPpU3HAHUA IHOJIUTUYCCKOI'O 3HA4YCHUA eBpOHCI\/'ICKI/IX rpaxaas, YTBEpKaasd, qTo
EBpomneiickuii o3 OmKEH NpPUBECTH “K TIIYOOKUM WM3MEHEHUSM TPaKIAHCKOTO H
MOMUTHYECKOTO cTaryca rpaxnan Coobmecrsa’”.

I'paxxmanctBo EC — BaxHblil ¢akTop koHCTHUTynHoHaim3aunud Coro3a W €ro mpasa.
KoHcTHTYIIMOHAMM3M  SIBIISETCS  KOMIUIEKCOM — HMIEH, KOTOpas JIKHT B  OCHOBE
OIIpE/ICNIEHHBIM 00pa30M yCTPOCHHOTO TIOPs/IKA, HAXOAAMIEr0 OanmaHC MEXIy YacTHBIM H
MyONMYHBIM HMHTEPECOM C MOMOLIbI0 MpaBa. KOHCTUTYyHHMOHANM3M SIBIAETCS HIceld O
HOpPMax M IIGHHOCTSX, KOTOpBIE YIPABISIOT TaKOrO poxa OTHOIICHWAMH. YacTh
KOHCTUTYLMOHAJIM3Ma COCTABJISICT LICHHOCTU, TAKMEC KaK OCHOBHBIC IIpaBa W AEMOKpATUA
KaK pYKOBOISINIME MPUHLOMUIBI, YTOOBI Y3aKOHUTh M YHPABISATH OCYIIECTBICHHUEM
oOmecTBeHHOW BracTH. KOHCTHUTYyIMOHamM3amus sSBISETCS MPOLECCOM, B KOTOPOM 3TH
HEHHOCTH M HOPMBI BKJIIOYAIOTC B OOLIECTBO W MpPaBoBYK cucreMy. OOBIYHO, OTH
KOHCTUTYLIMOHHBIE HOPMBI COZIEP)KaTCsl B CIICIIHAIEHOM IHCAHHOM aKTe, HO 4acTO HOPMBI,
coziepyKaIIrecst B KOHCTHTYIHHY, HE HCUEPIIBIBAIOT €e.

CBsi3p MEXTy KOHCTUTYIIMOHAIIN3MOM, constitutionalisation # KOHCTHTYIIUSIMH MOXET OBITh
onpejeacHa CISAYIONIMM 00pa3oM: KOHCTHTYIIMOHAJIN3M SIBIISETCS 0a30BOM WieoJIOTHek
KOHCTUTYIIMOHHBIX IICHHOCTeH U 0COOCHHOCTeH. KOHCTUTYIMM BKIIIOYAIOT —TaKue
KOHCTUTYITUOHHBIC LIEHHOCTHU B yCTaBHBIE ITOJIOKCHUS. B porecce
KOHCTUTYI[MOHAJIM3AIMK TIPAaBOBasi CHCTeMa MpHOOpeTaeT OOJIbIlle KOHCTUTYIIMOHHBIX
ocobenHocreil. OTHOCHTENBbHO EBpomneiickoro coro3a mporecc constitutionalisation nmeer
oTIpe/ieTIeHHOE 3HaYeHHe. B 3TOM KOHTEKCTe TepMUH KOHCTUTYIIHOHAIH3AIMS OTHOCUTCS K
TpaHC(HOPMALIUK €BPONEHCKOro DKoHOMUYEeCKOro CooO0IIeCTBa OT COTPYIHUIECCTBA MEKITY
rOCyIapCTBAMH-WICHAMH B KOHCTHUTYIIHOHHBIA MpaBomopsnok. KoHcTuTylmanm3anus
Co103a, BBIPAXKACTCS B TOM, YTO 3aTParvBalOT OPUIMUECKHE CTATYChl YACTHBIX JIHII, JIeiast
uX CcyObeKTaMH €BpOINEWCKUX OTHOIIeHW. B cBoio ouepenp, rpaxmanctso EC Ttaxke
OKa3bIBaeT 00paTHOOE JICHCTBHE Ha KOHCTUTYIIMOHAM3anuo EC, ycunuBas ee.

TepMI/IH 'KOHCTI/ITYLII/IH' TaKXKEC 06naz[aeT PAa3JIMYHBIMU 3HAYCHUSA U KOHHOTAILUU. B OcJIOM
KOHCTUTYUHHU BOIUIOHIAIOT OPraHU3AlMOHHBIC CTPYKTYPBI 1 HOPMATHWBHBIC 00s13aTeNnbCTBa
10 OTHOIICHHIO K YJICHaAM COO6]J.[CCTBa. VIMEHHO B KOHTEKCTE ITHUX L[eﬂefl Ba’>XHO, YTOOBI
KOHCTUTYLHS YCTAaHOBHJIAa KOMIICTCHUOHMU JIA TOCYAAapCTBCHHBIX OpPraHoB, B 3TOM



3aKIIIOYAIOTCS TapaHTHUU TPABOMOPSIKA W OallaHca YacTHOTO M IyONWYHOTO WHTEpeca.
KoHCTUTYIIMM MOTYT, KpOME TOTO, OBITh KIACCHBHIIMPOBAaHHI KakK (DOpMaJbHBIC WU Kak
MarepuanbHble KOHCTUTYIIMH. MarepuaibHble KOHCTHTYIIUM COCTOSIT W3 Pa3IMYHBIX
MUCHbMEHHBIX W HEMHCAaHHBIX HOPM, KOTOPBIC ONpEICICHbl KaK 'KOHCTUTYI[HOHHBIC'
COMIaCHO WX COJACPIKAaHUIO (TaKOMy Kak OIpEJe/ICHHbIC OCHOBHBIC TpaBa). DopmanbHas
KOHCTHTYITUSI TIOMEINACT OMNpEeliCHHbIC BIEMEHThl MaTepHalbHONH KOHCTHTYIIUM B
MUCHBMEHHOM JOKYMEHTe. Tak KakK 3TO HE BKIIOYAET HEHAIMCAHHBIC KOHCTUTYIIMOHHBIC
HOpPMBI, (hopMalibHasi KOHCTHTYIHA Oojee orpaHmueHHas B o0beme. He ynuBuTenpHO, 94TO
BOIIPOC O TOM, KaKHE€ UMCHHO HOPMBI Mbl MOXKEM PacCMaTpPUBaTh KaK KOHCTUTYI[HOHHBIC —
SIBJISICTCS  OTKPBITBIM. OOBIYHO 3TO HOPMBI, KOTOPBIE COCTABIIIOT  IPABOBYIHO OCHOBY
OCYILECTBIICHHUS IMyOJIMYHBIX TOJHOMOYHHA, PETYIUPOBAHUS MEKUHCTUTYIIHOHAILHBIX
OTHOIIICHWH, a TakKe YIPABICHUS OTHOUICHUSMH MEXJIy TOCYIapCTBOM U WHBIMH
CyOBeKTaMH (TaKMMHU Kak TOCylapCcTBa-WiCHbBI, KOPIIOPAIMK U TPaXKJaHe) U OTHOIICHHUEM
TrOCyAapcTBa ¢ APYTUMH MEXKIYHAPOIHBIMUA CYObEKTaMU (HAIIPUMEP, BHEIITHSISI TOJTUTHKA).

Ecinu cyliecTBYIOT €BpONENHCKUE IpakAaHe, CYIECTBYeT M IIOJIMTHUYECKOE COOOIIECTBO,
KOoTOpoe OOBIYHO Ha3biBaeTcsi HaponoM. B EC 3To coxHBIN cTaTyc, MOCKONBKY KaXKIbIH
rpaxknanud EC saBnsercs rpakJaHUHOM OAHOro u3 rocygapctB-wieHoB EC. JIMYHOCTB
JIOACH MOXKET BU3YAIM3UPOBAaTbCS B Kpyrax IPWIOKEHHMs K pa3JIMYHbIM 4YacTsIM
MpaBoOMOpsAKa (PETHOHATBHBIN, HAIIMOHAIBHBIA U eBpomneickuii). [IepBolit KpyTr KOCHYIICS
OBl caMOil ONM3KOM IIMYHOCTH, TOTAA KaK Camblii OONBIION KpPYr OTHOCHUTCS K Camoi
'MUHUMaJIbHOW' JUYHOCTH (HampuMmep, B TpeX Kpyrax: TOJUIaHACKOE TIpakJaHCTBO
(HamMoHaNbHOE CaMOCO3HaHWE, KOTOpOe€ MOIIO OBl Taikke Oyasre pasfeneHbl Ha
pPETMOHAIIBHOE U HAIMOHAIBHOE TPaXIAHCTBO), €BPOIEICKOE I'PakKJaHCTBO U MUPOBOE
rpaxxaancTBo). [lockonbKy TeHepallbHBINi afqBoKaT Maaypo BeIpa3wi 0 cBoeMy MHEHUIO B
keiice PortmanH: “O10 - uyno rpaxkaancta Corosza: 3T0 YCUIIMBAET CBSI3M MEKIY HaMU U
HaITUMU TocyapcTBaMu (ITOCKOJIBKY MBI - €BPOIEHCKHUE TpaxaaHe TOYHO, TIOTOMY YTO MBI
- TpaKIaHE HAIIUX TOCYAAapCTB), U B TO € BpPeMs 3TO AMAHCHIIUPYET HAC OT HHX
(TIOCKONBKY MBI - T€NEeph IpaXkiaHe BHE HAIIMX FOCYIapcTB)”.

WNness eBpONEHCKOM HAalMM COOTBETCTBYET TEOPUM MHOIOYPOBHEBOIO M CIIOXHOTO
KOHCTUTyLMOHanu3Ma B EBponeiickom coroze. IlpaBomopsiiku rocygapcTB-4JI€HOB
B3aMMOJICHCTBYIOT U SABIISIIOTCS 4acThlo EBponeiickoro coro3a. B Tom e cMbIciie rpaxkaase,
HapoJ, MOIIM TaKXKe XapaKTepu3oBaTbcs KaK MHOTOYpOBHeBas (opma ‘momn’; Kak
[UIopanucTrieckas (opma mnomuTHUecKoro uwieHcTBa. [losTomy pasnuuHble (QOPMBI
00pa3uoB, demoi, MOXXHO OTJIMYUTD CBSI3aHHbIE C KaXKAbIM YPOBHEM YIPaBICHHS.

Jpyroii KpUTHYECKHUI TOJI0C B KOHCTUTYIMOHHBIX Je0arax yTBepxkaai, urto EBporeickuii
COI03 SBJIAETCS HE 4YeM HHBIM KaK MeXAyHaponHoW opranuzanueii. Coio3, B 3TOM
MIPEICTaBICHUN, MEXIYHAapOAHas OpraHu3anus, C OINPEACICHHBIMU XapaKTEPHBIMH
0COOCHHOCTSIMHU: “OT/EJICHHE MEXIYHApOJHOTO IIpaBa, XOTS OTAEIEHHE C HEKOTOPBIMH
HEOOBIYHBIMH, KBasH]eaepalbHBIMU, OCOOCHHOCTSAMH . DTO NPEACTaBICHHE YCHIICHO
MaacTpuxToM- KOTOPBIA NPENYNPEAI, 4YTO TOCYIAapCTBA-UJI€Hbl OCTAIOTCA MacTEpamH
Jorosopa. B stom mnpencrasieHun npasonopsiiok Coros3a TOJIBKO CYIIECTBYET TOJIBKO
Onmaromaps  paspelIeHHEM €ro  BiaJesbleB  (FoCyJapcTBa-WieHbl).  AKaJIeMHKH,
MIPHUJIEPKUBAIOIIMECST JTOTO TIOHATHS, yKa3biBaroT, 4ro (Coro3 pa3BWIICS W3 OCHOBHBIX
NOHATHH MEXIYHapOAHOTO NpaBa, TaKWX Kak pacta sunt servanda NpUHLUI, KOTOPBIHA
00s3pIBa€T  CTOPOHBI  JOTrOBApPHBAIOLIETOCS  TOCYAapcTBa  JaBaTb  IIEPBEHCTBO



MCKAYHApPOAHBIM HOpMaM IO UX TOCYAApCTBCHHOMY IIpaBy.

EBpomneiickuii coro3 ObLT OCHOBaH, OecCopHO, MeXITyHapomHbM JloroBopom, PumMckum
nmoroBopom, B 1957. Tem He MeHee, 3TO He 00s3aTeNIbHO O03Ha4aeT, yTo EBponelickuii cor3
HE pa3BUBAJICS OT MEKIYHAPOIHON OpraHu3alii K KOHCTHUTYLUOHHOMY IIPAaBONOPSAKY.
Co103 IPOCTO HE MOXKET OBITh ONPENCICH B 3HAKOMBIX, TPAIUIIMOHHBIX TEPMUHAX. DTO HU
HaI[MOHAJIBHOE TOCYIAapCTBO, HW OOBIYHAS MEXIyHapOAHAs OPTaHH3AIHs;, dTO HE MOXKET
OBITh KaTErOPH3WPOBAHO, IO KpaiHed Mepe, He 0€3 KOPPEKTHPOBKM KaK dacTh
CYLIECTBYIOIIUX KJIACCUYECKUX MOHATHI. TeM He MeHee, EBpomeickuil cOor3 BO3HUK OT
CTPYKTYPBI MEeXAYHAPOIHOW OpraHU3allii, HO TIpruoOpesn 0ombire 0coOeHHOCTEH, KOTOPBIS
MPUHAAJIEKAT TOCYIAPCTBY, TAKOMY KAaK YUPEXKICHUE IPaXKIAHCTBA.

Kpome Toro, ecnmn 06b1 HyxkHO ObUIO ompenenutb Co03 Kak OOBIYHYIO MEXIYHAPOIHYIO
OpTraHM3aIHi0, TO 3TO HE 00s3aTeNbHO O3HAYaNo OBL, YTO OH HE JENaeT WJIA HE MOXKET
UMETh KOHCTHUTYUMH. KOHCTHUTynmMM MOTryT OBITH 3aBEeplIEHbl B cOINAlleHHH. Takum
obOpa3oM, To, uyTo EBpomeiickuii cor03 He SBISETCS TOCYIApPCTBOM, HE MCKIIOYAeT
CyllleCTBOBaHUE eBporelickoil koHcTuTyiuu. [lo mamueiM Cyma, “Horosop EODC, xoTs
3aBepiieHo B (QopMme MexayHapomHoro JloroBopa, TeM He MeHee COCTaBJseT
KOHCTHTYIMOHHYI0 XapTuio Coo0liecTBa Ha OCHOBE BJIACTH IpaBa.

Bomnpoc ocraercs, ABIAOTCS 11 npeactaBieHus o npupoae Coro3a IeHCTBUTEIBHO TAKUM
00pa3oM OueHb OTIMYAIOLUIMMUCA: MEXIYyHapOAHAsi OpraHu3alus ¢ OCOOCHHOCTSIMHU,
00br9HO TpuHAIeKAUMH ¢enepanusam wmm Corosy kak emie deneparus. [lockombky
Manypo nomuepkuayna: “@opManncT, MeXIyHapOAHbIE IOPUCTBI MOTYT YTBEPXAaTh, UTO
HoroBop ocranercs JloroBopoM, HEBaXXHO, Kak OnM3ko ero pabota W 3PQEeKTH
HAallOMHUHAIOT T€ M3 KOHCTUTYLIMHM U KaK OYEHb BHEIPEHHBIH OHO Oy#eT MPHU3HAHO H
MIPUMEHEHO B HAI[MOHAIBHBIX MpaBonopsiakax. Ho ato Oynet nebaramu o croBax”.

OtBet Ha Bompoc Toro, umeeT i Coro3 KOHCTUTYIIMIO HE MMEeT a0COMOTHO OOBEKTHBHOM
oueHku. He cTout npeyBennunBaTh 3HAUYCHMS MOCIIEACTBHUSI MapKUPOBKH J{oroBopos (uiau
JoroBopa) kak KOHCTUTYUMH WiIH HaspiBaHue (Coro3a Kak KOHCTUTYHMOHHOTO
npaBornopsiaka.. [opa3no BakHee MOHITh NPUHIIMITEI, MEXaHU3MBI U 1enu padoTel Coro3a.
OpHako cerogHs MOXHO yTBepkaarb, uto EC saBmsercs KOHCTUTYLIMOHHBIM
MPABOMOPSAKOM, TOTOMY YTO TPHOOpEeNT MHOTHE €ro XapakTepHble dYepTol. 1.e. B
EBpomeiickoM cO03€¢ NPUCYTCTBYIOT Hakue KOHCTUTYLIMOHHBIE 'CTaHAApTHBIE OJIOKH',
KOTOpBIe TaK)Ke Hal/leHbl B KOHCTHUTYIIMOHHBIX IOpHAMYECKHX Mepax. OZHMM WX TakKuxX
3JIEMEHTOB SBIISETCS TPAXKIAHCTBOOTH KOHCTUTYIIMOHHBIE OCOOEHHOCTH BIOXHOBIIEHBI
TeMm, uto xxo3ed P33 oTnuuaer kak riiaBHbIE 0OCOOCHHOCTH HE3aBHCUMOMN, KOHCTHUTYIIUH.

EBponeiickuil coro3 He poaniIcs Kak KOHCTUTYLIMOHHBIN PaBONOPSIIOK: 3TO Pa3BUBAJIOCh B
OopraHu3anuro, KOTOPYIO MOXHO Ha3BaTb KOHCTHTYHHOHHOﬁ n3-3a TOro, 4TO mOJIy4yuiia
Oompiie 0coOEHHOCTEH, KOTOpblE TPAJUIMOHHO TNPUHAIICKAT KOHCTHTYLHHOHHOMY
npaBonopsaky. llyrem mpuoOpereHnss OONBIIETO KOTUYECTBA OCOOCHHOCTEH, KOTOpBIE
0OBIYHO HaxXoOdATCsA B KOHCTUTYUMH, APYTHUE KOHCTUTYIIHMOHHBLIC 0COOEHHOCTH TaKKe
YCWJIEHBI OJHOBpPEMEHHO. EBpomeickoe TIpakAaHCTBO SBIAETCA OJHOM U3  ITHX
KOHCTUTYHMOHHBIX HeHHOCTeﬁ, KOTOPEBIC MOIJIN OBl TaK¥XKeE BbI3BAaTh Apyrue
KOHCTUTYLIMOHHBIE Tmpouecchl. C 3TOW TOYKM 3peHus rpaxaaHcTBo Coro3a cozgaer
KOHCTUTYLIMOHHBIMH OTHOILIEHHSI MEXIy Ipa)kJIaHaMHu rocynapcTB-wieHoB H Coroza. OTH



OTHOLICHUA MOTYT YBECIIMYUTH OIPEACIICHHBIC KOHCTUTYIIMOHHEBIC IIpaBa, TAKUE KaK 3aliuTa
OCHOBHBIX IIpaB U AEMOKPATHU U NPEUCACHTHOIO IpaBa OTHOCUTEIIbLHO 3THUX IIpaB.

OnuH u3 crnoco6oB onpeaenuts Coro3, KOTOPBIN He sABIAETCS HU (eaepaluueil Wi cynep
TOCYAapCTBOM, HM MEXIYHAPOIHOM OpraHu3aiueil, Kak mpaBoBasi CUCTEMa, COCTOSIBINIAS U3
rocyaapctB-wieHoB K (Coro3a B MHOTOCIOWHOM IpaBomopsake. B a3rtoMm Te3uce
EBpormeiicknii cOr03 pacleHuBaeTCs ¢ TOYKH 3peHHUs 3Toi Teopuu. C Havayia 3TOro BeKa
EBpomneiickuii coro3 OBLI pa3MelnieH B KOHTEKCT MHOTOYPOBHEBOTO KOHCTHTYIIHOHHOTO
TUTIOpajn3Ma Kak mpaBoBas Teopus. B 3Toit Teopun cucrema EBponeiickoro corosa u ero
TOCYAApCTB-WICHOB BMECTE MACHTHU(UIMPYETCsS KaKk MHOTOYPOBHEBBIH KOHCTUTYIIMOHHBIH
MIPaBOMOPSIOK. Ingolf  Pernice HCIIOIB30BAJl TEPMUH ‘MHOTOYPOBHEBBII
KOHCTUTyLMOHamu3M’ B 1999, ytBepxknaas, uto EBpomelckuii coro3 yxe HUMeeT
“KOHCTUTYLMIO, COCTABJICHHYK) M3 KOHCTUTYLHUH TOCYIAPCTB-WICHOB, CBSI3aHHBIX
JIOTIOJIHUTEIHHOM OopraHu3aluei, CocTosIei u3 eBporneckux J[oroBopoy.

Te3nc MHOTOypOBHEBOTO YIpPaBJICHHUS OCHOBAH Ha HUIE€ HECKOJIIBKUX YPOBHEH yNpaBlICHUS,
B KOTOpPOM “BJacTh M BIMSHUE OMNPEAENCHUS MOJUTUKHU DPA3AENAIOTCS Yepe3 HECKOJIbKO
YpOBHEH MpaBUTENHCTBA — CYOHAI[MOHAIBHBIN, HAIMOHATIHHBIA M HAJTHAIIMOHANBHBIN . B
9TOM MOAENM KOMIIETCHLUH HPUHATUS PELICHUH pa3lessioTcsl Ha Pa3HbIX YPOBHSX, Ha
OCHOBE COCIMHEHUS MEXKIYy YPOBHAMHU. TeopHs MHOIOYpOBHEBOTO YIIPAaBICHUS WIH
MHOTOYPOBHEBOW IIPAaBOBOI CUCTEMBI ONMCHIBAET MECTHBIE, PErHOHAJIbHbIE, HALIMOHAIbHBIC
U eBpOIEeICKHE YPOBHU KaK pa3INYHbIe CUCTEMBI, KOTOpbIE HE TOKPBIBAIOT BCE BO3MOXHbBIE
BOIIPOCHI OOIIECTBEHHOTO OECIIOKOICTBA, “HO JIOMIOMHUTENBHBI IPYT K APYTY W CBSI3aHHBIC
YCIOBUSIMH  OTHOCHUTENBHO  IPUIIMCHIBAHMUS  COOTBETCTBYIOLIMX  IIOJIHOMOYHMH |
00s13aHHOCTEH, Y4YacTHsl M TPEACTABICHUS OJHOTO B (PYHKIMOHUPOBAHHU APYroro M
npaBuiIax KOH(IIMKTA, KOTOPBIE YAOCTOBEPSIOTCS, YTO, HPHU JIFOOBIX PELICHUSX YPOBHS
B3STHI, CHCTEMa MPOU3BOAUT ISl KAXKJOTO CIIydas TOJIBKO OJHO IOPUAMYECKOE pelieHHe”.
IOpuanueckoe TonkoBanue EBpomelickoro coro3a, B peaklUud Ha MHOTOYpOBHEBBIN
KOHCTUTYLMOHAJIU3M, OBLIO ONpeNesIeHO KaK CIOKHBIA KOHCTUTYLIMOHHBIN MPAaBOMOPSIIOK.
OcHOBHasg wujies COCTOMT B TOM, YTO IPAaBOMOPSAKH TocyaapcTB-wieHoB U (Coroza He
JOJDKHBI OBITH ONpEAENeHbl KaK OTHENbHBbIE YPOBHH, HO JIOJDKHBI paccMaTpUBaTbhCs Kak
OIMH TIPAaBONOPSIOK, KOTOPBI COCTOMT M3 HALMOHAIBHBIX M EBPONEHCKUX MPaBOBBIX
HOPM.

EBponelickuii coro3 ObUI TakXke ONpPEAEiIeH C TOYKM 3PEHHS KOHCTHTYLHOHHOTO
TUTIOpaj3Ma B TOM CMBICIIE, YTO “‘CYIIECTBYET MHOXKECTBO KOHCTHTYIIMOHHBIX HCTOYHUKOB
(1 eBponelicKUi M HAIIMOHAIBHBIH ), KOTOpble HACKITHIN EC KOHCTUTYLIMOHHOM CTPYKTYpOi
U ee OOIIMMU MPUHIMIIAMY 3aKOHA”. XOTs 3TH TEOPUHU PACXOAATCS B PA3IMYHBIX IMyHKTaX,
OCHOBHO€ HAJIOKEHUE BaXXHO Ul LEJNed 3TOro Ttesuca: EBpONEHCKH COX3 M €ero
rOCylapCTBa-4€Hbl HE SBISIIOTCA OTHACJIbHBIMH  IPABOIOPSAKAMH, HO  SIBISIIOTCS
B3aMMO3aBUCUMBIMH M B3aMMHO BIHUSIOT Jpyr Ha JApyra. OJTO - 3TOT B3DIAJ Ha
EBponeiickuil co103, Kak AMHAMHYECKas CHCTEMa IPAaBOMOPSIKOB, HAIMOHAJBbHBIX M
€BPOIIEHCKUX, KOTOpPbIE SBIAIOTCA B3aUMHO B3aMMO3aBHCHUMBIMH, KOTOPBII UCTIONB3yeTCs B
JTAaHHOU pabore.

I'maBHBIE >NEMEHTHI B 3TOM Te3UCE Cieayromue. Bo-mepBrIX, KOHCTUTYIHS ONpEaeisieT
MOJTHOMOYMS IVIAaBHBIX YUYPEKICHHMH MM aKkTepoB rocynapctsa. B mpase EBpomneiickoro
CO03a 3Ta OCOOEHHOCTh ObliIa IIEPEBEJCHA CPEU IPOYEro B BEPTUKAIBLHOE H3MEPEHHE
MOJTHOMOYMH, ToApa3AeacHUs] KOMIIETeHIMA Mexy COro30M M roCylapCTBaAMH-WIECHAMM.
Bo-BrophIX, KOHCTUTYLHUS, OOBIYHO, TAaK)Ke BKJIIOYAET OINpeJesieHHbIE OOILIfe LIEHHOCTH,



KOTOpBIC YIPABISIOT OOLIECTBEHHOH JKM3HBIO B KOHKPETHOM TOCYAApCTBE. JTH IIEHHOCTH
ABJSIFOTCSL  OOIIEW3BECTHHIMM U SIBJIAIOTCS OCHOBaHHBIMM Ha oOmeM cormacud. B
EBponeiickoM coro3e 3aluTa OCHOBHBIX IIPaB M JIEMOKPATHH MOXKET XapaKTepH30BATHCS
KakK 4yacTh OOIIed eBpONEeHCKON HAeOoNOTHH. TPeTbs 0COOCHHOCTh KOHCTHTYLUH SIBIISIETCS
MPEBOCXOJACTBO KOHCTUTYLIMOHHBIX HOPM, O3Ha4asi, 4To 000 OOBIYHBIN 3aKOH SIBIISETCS
HEJCWCTBUTEIHHBIM MITH HEITOJXO/ISIINM, €CIIH 3TO He BRINONHACT KoHCTUTYnMio. B Corose
9TO KOHCTUTYLIMOHHOE IPEBOCXOJCTBO OCOOCHHO MPU3HAHO MIPEBOCXOACTBOM IpaBa Coroza
10 OTHOLICHHHIO BHYTPHTOCYAApPCTBEHHBIM 3aKOHAaM, XOTS MPEBOCXONCTBO mpaBa Coro3a
Obuto TemMol cyneOHbIX AebOaroB. B dyerBeproM MecTe, B 3TOM 'TOJICTOM' CMBEICTIE,
KOHCTHTYLIMH MMEIOT ONpeJiesieHHbIe CyaeOHble MPOLeAypbl A MPOBEICHUS B ACHCTBHE
IPEBOCXOJICTBO KOHCTHTYIIMOHHBIX HOPM II0 OOBIYHBIM 3aKOHAM M IMOCTaHOBICHUSIM. Takue
cyneOHbIe TIPOIIeypBl MOTYT OBITh 00HapYkeHbI B COr03e TakKe.

MokHO OBLIO YTBEPKAATh, YTO CaMO TpaXJaHCTBO SABJIICTCA TAKXKE KOHCTHTyuHOHHOfI
HGHHOCTLm.LEBpOHCﬁCKOC Tpa’KAaHCTBO KaK TAKOBOC MOXCT XapPaKTCPU30BATHCA KaK OJUH
N3 KOHCTUTYHUHOHHBIX CTaHIAPTHBIX OJIOKOB: TIOHSTHIO TpaXa1aHCTBa CBOMCTBEHHO OBIThH
BKJIFOYCHHBIM B KOHCTUTYILIUIO.

OILI/IH u3 6GCCHOpHBIX KOHCTUTYLIMOHHBIX  JJICMCHTOB  ABJIACTCA  pa3rpaHUvdCHHUC
MTOJTHOMOYHMI MEXIy LIEHTPAIBHBIMH U MECTHBIMM BIacTAMH. KOHCTHTYLHA pacnpenenser
BJIaCTh IO TOCYAApPCTBECHHOMY OpraHy M OIrpaHUYMBACT 3TH KOMIIECTCHIIMW OJHOBPEMCHHO,
Ul OXpaHbl MPONOPLHMOHATIBHOITO OCYLIECTBICHHUS OOIIECTBEHHBIX ITOJHOMOYHH.
BeprukanbHoe noapasziesieHue NOJHOMOYMMA, T.€. MHOApa3IeiICHUE KOMIETECHUUH cpeau
pasHBIX YPOBHEW TOCyIapcTBa JODKHO OBITh HaiijneHo B (enepamusx. B [epmanum,
HarpuMep, 36MJIM UMEIOT MOJTHOMOYHS U3IaTh 3aKOHBI B 00JIACTAX, KOTOPhIE HE HAXOASTCS
MoJI MCKIIOYMTENbHON KommeTeHIusao ¢enepanun (Cratest 70 Grundgesetz). Oror
KOHCTUTYITMOHHBIA DIIEMEHT SBIISIETCS TEpBOM (DYyHKIIHEH, MCIONB30BaHHOW I aHalIn3a
BO3JCHCTBUSL €BPOIECHUCKOTO TIPAXKJAHCTBA Ha KOHCTUTYyLMHManu3auuio EBpomelickoro
COr03a.

Ha eBpomeiickoM ypoBHE BepTHUKaIbHOE IONpa3/ICieHHe IOJHOMOYMN oOpamaercs K
MO/IPA3/ICIICHUI0 KOMIIETEHIIMI MEX/ly TocylapcTBaMU-ujieHaMu U EBpOIENCKUM COIO30M.
B EBpormeiickoM coOr03€¢ 3TO BEPTUKAIBHOE MNOAPA3NCICHUE KOMIIETCHLHMM BAXKHO IS
BOTIPOCAa OTHOCHUTEIBHO TOTO, KTO MOXKET JIEHCTBOBATh B ONPENEIICHHON O0JIACTH U KaKUM
obpazom. OcylIeCTBICHHEM KOMIICTCHIIMA YUYPEXKIECHUSIMH EBpOIENcKoro  coro3a
YIOpaBILeT OpUHLKI HaaeneHus. CortacHo 3ToMy npuHIuMy, “Coro3 HOJKEH NeUCTBOBATh
TOJIBKO B paMKax KOMIIETEHIIUH, WPHUCYKICHHBIX €My TOCyIapCTBAMHU-WICHAMH B
JoroBopax AOCTUTHYTH LI€NEH, ONpeAeeHHbIX TaM™ . KoMneTeHnu, KoTopble SBISIOTCS HE
nepeaaHHbiMu EBporeiickoMy cor03y MpOAOKAlT MPUHAJIEKATh FOCyJapcTBaM-uIeHaM.
DTO O3HaYaeT, YTO OIpPEICIICHHbIC 00JaCTU OTPErYJUPOBAHBI TOCYIAPCTBAMU-UJICHAMM,
O0beM w3 TO, YTO THpUHAMISKHUT 3akoHy EC M 4Tro HaxomuTcs B mpezenax oObema
TOCYIapCTBEHHOTO MPaBa, SBISETCS BAXKHBIM BOIIPOCOM B KOHTeKkcTe EBpormeiickoro corosa.
OrnpeneneHHble HALIMOHATIBHBIE MEPBI, KOTOPBIE MOANAJA0T MOl KOMIIETEHLIUH FOCYIapCTB-
YJICHOB, MOT'YT TaK)K€ HAXOIUTKLCS B Mpezeax oobema 3akona Coro3a.

B koHcTHTYLHH, BOOOIIE TOBOPS, YCTAHOBJCHBI OOIIME IEHHOCTH Jitoned. DT oOlue
KOHCTUTYLIUOHHBIE LIEHHOCTU COCTOAT M3 PA3IUYHBIX HOPM, KOTOpBIE OTPAKAIOT HAEU
TpaXJlaH OTHOCHUTEIHHO OCHOBHBIX HOPM HX 00miecTBa. KOHCTHTYIIMU TOCYynapcTBa MOTYT
OTHOCHUTBCSI K IIEHHOCTSM, TaKUM Kak COLUalbHas COpPaBEIJIUBOCTh, IEMOKpaTHS U
cBoOoma. Cpenn pa3iuyHBIX OCOOCHHOCTEH KOHCTUTYIMH Raz oTiwmuaeT cymiecTBOBaHUE
“obmielt mmeosoruy”’ KaK OMWH W3 KOHCTUTYIIMOHHBIX CTAHIAPTHHIX OJIOKOB B 'TOTHOM'
cMbicie. OH  3asgBisieT, YTO TOJOXEHUS KOHCTUTYUUH “‘BKIIOYAIOT [PUHIUIIBI



MPaBUTENLCTBA (JIEMOKPATHS, (eepann3m, 0a30BbIi MPpaXKIAHCKUN U MMOTUTUYCCKHE TIPaBa,
U T.JI.), KOTOpPbIC, KaK OOBIYHO CUUTAETCS, BRIPAKAIOT 00IIHe YOSKICHUS HACCIICHHS O TTyTH
KaaKUM WX OOIIECTBO JOJDKHO YIPaBISTHCS .

B kontekcre Empomneiickoro coro3za y Cors3a €CTh HEKOTOpPBIC 3asiBICHHBIC OOIIHE
IeHHOCTH B ero JloroBopax, KOTOpbIE TIOMYYeHHl Ha OCHOBAaHWH HAI[MOHAIBHBIX
KOHCTHUTYIIH, KOTOPBIE B CBOIO O4Yepe/ib, KaK MOTJIO CYMTAThCS, OBLTH BBIpaKEHHEM OOIITIX
LIEHHOCTEH HAIlMOHAJILHOTO HACEIICHHSI.

OcHoBHBIE TIpaBa OOBIYHO SIBIISIIOTCA YacThiO OOIMIWX, KOHCTHTYIIHMOHHBIX II€HHOCTEMH.
Kaxknmast coBpemeHHass KOHCTHTYLHsI OOBSBISeT cBoero poga Omuib o mpaBax. C
HE3aBHCHUMBIM TIOHSATHEM KOHCTUTYIIMH 3allliTa IpPaB YeJOBEeKa WM OCHOBHBIX IIpaB
ABJSIETCS. Ba)KHOW TrapaHTHEH TrpaxJaH, YTO OCYIIECTBIEHHE OOIIECTBEHHOW BIACTH
OTrpaHUYEHO TEMH OCHOBHBIMH IIpaBaMU. TpaJWIIMOHHO, IBE KATETOPHH 3aLIUTHl OCHOBHBIX
MpaB MOXKHO OTIMYWTE. Bo-TIepBBIX, TOCY/IapCTBEHHBIE OPTaHbI TOJKHBI BO3AEPKATHCSA OT
BMEILATEIbCTBA HENPOMOPILHOHATBFHO WK 0e3 000CHOBaHMSI ¢ OCHOBHBIMH, OCHOBHBIMU
MpaBaMH TpakJaH. BO-BTOPBIX, TOCYNapCTBEHHBIE OPTaHbIl MOTYT HMETHb OO0S3aTEeIBCTBO
MPEAOCTaBUTh OIpe/IeTICHHbIC OCHOBHEIC IpaBa OoJiee akKTUBHBIM criocoboM. [ocymapcTea
noroBopa EC: “Coro3 oCHOBaH Ha LIEHHOCTSX YBa)KEHHS K YEJIOBEYECKOMY JIOCTOMHCTBRY,
cB00OOIE, NTIEMOKpPATHH, PABEHCTBY, BJIACTH 3aKOHA W YBaXCHHIO K IIpaBaM dYeJIOBEKa,
BKJIIOUas Mpapa JIML, MPUHAJICKAIMX MEHBIIMHCTBaM. DTH IIEHHOCTH XapakTEePHBI s
TOCYAapCTB-WICHOB B OOIIECTBE B KOTOPBIN TUTIOPATH3M, HEIOMYIIEHUE TUCKPUMUHAIIH,
JIOITYCK, CTIPaBeIJIMBOCTh, CONUIAPHOCTh U PABEHCTBO MEXKIY KEHIMUHAMH U MYXIYUHAMH
npeobnanaror’. OCHOBHBIC MTPaBa, KOTOPHIC OXPAHSIFOT CBOOOY, TOCTOMHCTBO U PaBEHCTRO,
MO3TOMY CYHTAIOT Kak oOmue meHHoctn Coro3a B 3TOM Tesuce (Takke MPU3HAHHBIMU B
Cratre 6 TFEU). BaxHoe KOHCTHUTYIIMOHHOE pa3BUTHE B TMPOILUIOE JAeCATUIETHE
OTHOCHUTENIFHO 3alllUTHl OCHOBHBIX TpaB OBLIO co3fmaHweM 'O o TpaBax', XapTHH.
CocraBieHne W 3aKIIOUYATEIHHOE BHEAPEHHWE XapTUW HE TOJBKO MOMYEPKHYIH
MPOJOJDKAIOIIUICS POLIECC HHTETPALIMN MEXIY TocyAapcTBaMu-wieHaMu U EBporeiickim
COIO30M, HO OBUIM TarKkKe NpeaHa3HadeHbl IS TpenocTaBleHus rpaxaanaMm (Coroza
BUJIMMbIE OCHOBHEIC IpaBa, Kak 3amuieHo EBponeiickum corozoM. [IpeamOyna Xaprum
MOATOMY SIBHO OTHOCHUTCS K 0OIIMM 1IeHHOCTsIM Cot03a ¥ HEOOXOJMMOCTH YCHUJIMTh 3aIIUTY
OCHOBHBIX TIpaB B CBETE M3MEHEHHWH B OOINECTBE, COMMAILHOM IPOTPECCE W HAYYHBIX U
TEXHUYECKUX pa3paboTKax, MyTeM CO3[JaHHs ITHX TpaB Ooliee BUAWMBIMH B XapTuu.
[Tpu3Hanme ob1ero OIS 0 TMpaBaX MMeeT KOHCTUTYIIMOHHOE 3HAYSHHE “‘B CTPOHUTEIHCTBE
HOBOTO TIOJIMTUYECKOTO OOIIECTBa, MPeyCMaTpHUBasi BO3MOXHOCTh 00IIel HaeHTH(DHUKAIIN
BCEMH C PSIAOM OCHOBHBIX IIEHHOCTEM .

Onna 13 Teopui, 9aCTO IUTUPYEMBIX B KOHTEKCTE TpaxaaHcTBa Coro3a, SIBISETCS TeOpHE
OpuraHckoro cormonora Tomaca Mapmamia. Ero scce mo rpakIaHCTBY M COLMAIBHOMY
KJIaCCy OMHUCHIBAECT TPEXKPATHOE Pa3BUTHE IIPAB IPAKIAHCTBA B TEUCHHE BEKOB. Mapiasut
YTBEpXKAal, YTO HCTOPHYECKOE PAa3BUTHE TPAKIAAHCTBA MOXKET OBITh TOHSATO C TOYKH
3pEeHHs TpPeX pa3IMYHBIX JTAaoOB IMpaB TPAKAAHCTBA, KaXKJAOW CTaAWH TIpaB Kak
MIPEIBAPUTEIHHOE YCIIOBUE I JATBHEHIIIET0 pa3BUTHS MOHATHS TPakJAaHCTBA. Mapimasnt
pasiuuan, Kak I[OHSITHE TpPa)K[IaHCTBAa pPa3BUBAIOCH B OPHUTAHCKOM OOIIECTBE B
TPaKIAHCKHUX, TOJUTHIECKAX M CONMATBHBIX IMpaBax rpaxkaad. OH yTBep)Kaall, C TOUYKH
3peHusi OpPUTAHCKOM COIMANBLHOW HWEpapXWW KJIAcCOB, YTO JUIS MOJYYSHHs IIOJIHOTO
TPaXAAHCTBA ATH TPH HM3MEPEHUS T'Pa)JIaHCTBA JODKHBI BCE OBITH pa3pabOTaHbl Kak
MIpPEIBAPUTEIHHBIC YCIOBUSA. XOTS €ro TEOpHsS WMEEeT OCOOCHHO HAIMOHAIBHYIO
MIEPCIIEKTUBY U OPUTAHCKOE MPOUCXOXKICHHE, 3TO, OOBIYHO, TTOJIE3HO IS Kiaccu(pHuKauu



MpaB TpakJaH B 3TOM TE3HCE, MOTOMY YTO 3TO CIYXXHUT IIMPOKOW OCHOBOH Ui aHaln3a
MpaB TpaxJaH, BMECTO TOTO, YTOOBI OTPAaHUYUTH HTO IIOJUTHYECKUM WU TOJBKO
TPaKJIAHCKUM HU3MEPEHHUEM.

B mepBwnii mepuonm (mpumepHo 18-if Bek), TpakmaHCKHE TpaBa (W TIOUUIMHBI) OBLIH
pa3paboTaHbl Kak 4YacTh IMOHATHS TpakIaHcTBa. Mapiuaan ompeaensieT TpaXAaHCKUH
9JIEMEHT Kak IpaBa, KOTOPbIC 3aIlMINAIOT CBOOOAY JMYHOCTH WM CBOOOMY JIMIA, TAKOTO
Kak cBoOozma cjoBa, MBICIb M BEpa, IPaBO BIAJETh COOCTBEHHOCTHIO H IPAaBOM
cnpaBeMBOCTH. B 19-M Beke NONMTHYECKWE TpaBa YAy4IIWINCh, CHayama Jyis
COOCTBEHHMKOB, M 3aT€M OHU OBLIM PacIIMPEHbl HA BCEX MYXXUYMH - T'Pa’KAaH U HAKOHEll
JKEHIIMHAM. DTOT MOJUTHYECKUI DJIEMEHT TPaKIaHCTBA CONEPXKHUT MPABO Y4acTBOBAaTh B
OCYILIECTBIICHUH ITyOJIWYHOW BIACTH B aKTUBHOM W maccuBHOW ¢opme. B 20-m Beke
COIMANBHBIN TMapaMeTp TpakaaHCTBa ObUT paszpaboraH. OTHOCHUTENHHO COITHATBHOTO
3lIeMEHTa TPaKAAHCTBO, Mapial OTHOCHTCS] K SKOHOMHYECKUM IIpaBaM 01arocoCTOSHHUS,
U TaKXKe Ha NpaBoO JOCTylla K cuUcTeMaM OOpa3oBaHUS M COLUAIBHOMY OO0ECIICUeHHIO,
TaKOMY KaK TIICHCHOHHBLIC IIpaBa. Ot COIIMAJIBHBIC TIIpaBa JOJDKHBI TapaHTUPOBATH
TPOXJIAHUHY CIIOCOOHOCTh ‘“KMTh JKWU3HBIO IMBWJIM30BAHHOTO CYIIECTBA COIVIACHO
CTaHAapTaM, mpeoOnagaromuM B oO0mecTBe”. Mapamn OmMCHIBAeT TPaXIaHCTBO Kak
“craryc, mapyemblii TeM, KTO MOJHOIIpPaBHBIE WIEHBI cooOIiectBa. Bcee, kro obmamaer
CTaTycoM, PaBHBI OTHOCHTENHHO TpaB M 00sS3aHHOCTEH, KOTOPHIMH OOECIedeH CcTaryc’.
[TosTOMy B BBILIEYNOMSHYTBIX pa3Mepax TIpakJaHCTBA, ONMHAKOBBIH DPEXHUM SBISIETCS
0a30BOll OCHOBHOW LEHHOCTBIO: 3TH pPa3Mephl TPAKIAHCTBA HEOOXOIUMBI, YTOOBI OBITH B
COCTOSIHUM IPUOOPECTH CTAaTyC PAaBHBIX WIEHOB COOTBETCTBYIOIIEro coodumiectBa. Takum
o0pa3oM, B 3aKa3 y4yacTBOBAaTh OJMHAKOBO B CBf3AX C OOIIECTBEHHOCTBIO COOOIECTBA,
rpaxkJaHaM HYXHbBI OINpEIEJICHHbIE CTAaHAAPThl XHU3HM, TaK, YTOOBl y HHX, IO KpalHEH
Mepe, Obula BO3MOXKHOCTH Y4acTBOBaTh. |pakmaHcKue IpaBa OJDKHBI TapaHTHPOBAaTh
CBOOO/Y TpakJaHWHA, TOTIA KaK MOJUTHYECKUE W COLMAIBHBIC MpaBa CO3al0T YPOBEHBb
paBeHcTBa. OIMHAKOBBIM PEXHUM MOITOMY JIEKUT B OCHOBE I'PaXK/IaHCTBA.

Bropass meHHOCTh oOIICH wuIeoaoruu EBpOmeicKoro coros3a, SBISETCS JEMOKPATHEH.
bazoBoit QyHKIMEH IEMOKpaTHH SIBISETCS YydYacTHE JIOJAeW B Ipoleccax MPUHSTUS
pelieHuit yepe3 ux mnpencraBuTeneil. JleMokpaTus ¢ STOW TOYKH 3PEHHS] UMEET Ba)KHYIO
(GYHKIMIO B 3aKOHHOCTH TIPaB MPUHSTHS PEIICHUH TOCYIapCTBEHHBIX OPraHoB (KOTOphIC B
Halle BpeMs TMPEJICTABIAIOT IOJUTUYECKUE TPEATNOYTEeHUS OOJNBIIMHCTBA). OTa
JIEMOKpaTHiecKasi 3aKOHHOCTh, KpPOME TOTrO, TPEJOCTAaBISIET OKOHYATEIBHYIO BJIACTh
TpaXKaaHaM ISl YIPaBJIeHHs] 3aKOHOAATENBHBIME BJIACTSMH, ITOTOMY 9TO (OOJBITMHCTBO)
JIONW MOTYT OTOCINATh JIOMOHM TpEICTaBUTENEeH M BHIOpaTh ApyruX. JleMoxpaTusi Taxxe
BJIeUeT 3a co0O#, B HAaMHOTo Oojiee IMPOKOM CMBICIIE, MOJENIN TOCYJapCTBa COTIIACHO
OTIPEICIICHHBIM JEMOKPATUIECKUM CTPYKTYpaM.

Jdemokpatust sIBIsieTCs OAHOW M3 OoJiee CIIOPHBIX KOHCTUTYIIMOHHBIX OCOOEHHOCTEH.
Hekoropele aBTOpBI MOJAraroT, 4YTO KOHCTUTYLMOHAIN3M M KOHCTHTYLIIMH OTPAaHWYEHHS Ha
JEMOKpaTHi0. B uX mpejicTaBieHHH JEeMOKpaTusi SBISETCS CHOCOOOM CcaMOympaBlIeHHS
JIONBbMHU, KOTOpBIE HE [OJKHBI OBITh OrpaHWYEHBl HOPUANYECKUM YUpEeTUTEeTbHBIM
JIOKyMEHTOM. KOHCTUTYIMSI OrpaHMYMBAET 3TO CAMOOIIPENEIEHNE JIFOAEH TPUITUCHIBAHUEM
MOTHOMOYHMI o00mecTBeHHON Bmactu. KoHcTuTynms orpannymia Obl OCYIIECTBICHHE
OOIIECTBEHHOM BJIACTH 3apaHee M MO3TOMY TakKe orpaHuumia Obl BbIOOp sromeid. Jlroan
KAaK CaMOYIPABIIOIIAACS OpPraHU3alus JOJLKHBI BBIIIOJHUTH KOHCTUTYLUIO U IO3TOMY
OrpaHMYEHbl B MX JIEMOKPaTMYECKOM BBIPAXKEHUU. B 3TOM  IpeAcTaBIeHHUH
KOHCTUTYLIMOHAJIM3M M JEMOKpaTHs HE MOTYT IOJHOCTBIO cocymiecTBoBaTh. C npyroi



CTOPOHBI, I€MOKpATUsI U KOHCTUTYLMOHAJIU3M UMEIOT Ty kK€ (YHKIHUIO U COOTBETCTBYIOT
Opyr npyry. Jlemokparus siBiasieTrcs (GOPMON KOHTPOIS HaJ BIACTSMH, OTBCUAIOIIMMH 32
0O0I1I€CTBEHHBIE IIOJIHOMOYHA. B TOM e CMbICiIie KOHCTUTYLIUS TAKXKe SIBJISIETCS TapaHTHen
NPOTUB HEOTPaHWYEHHOTO OCYLIECTBICHUSI OOLIECTBEHHOW BiacTH. HekoTopble paxke
paccMaTpuBalOT JEMOKPaTHIO KaK HEOOXOAMMYI0 OCOOCHHOCTh KOHCTHTYLHOHHOTO
npasomnopsiaka. CyIiecTByeT sICHasl CBA3b MEKAY ABYMs TEOPETUUYECKUMH MOHATHAMH, TaK
KaK KOHCTUTYLIMS YCTAHABJIMBACT YCJIOBUSA JEMOKpaTHW. [TaBHBIM apryMeHT TO, YTO
“KOHCTUTYLIMOHHBI HpPEAyCIOBUS M 00s3aTeJbCTBA HEOOXOAMMBI, YTOOBI 3aCTaBUThH
IeMokpathio paborars”’. C 3TOM TOYKM 3pEHUs] IEMOKpaTHs IOJbKHA OBITh BKIIOUCHA B
KOHCTHUTYIIUIO, YTOOBI YJOCTOBEPHUTHCS, YTO JEMOKpATHSl TapaHTHPYETCS U YTO YCIOBHS
UCIIOJIb30BAaTh TIOJUTHYECKHE IIpaBa COCTABIEHBI paBHBIM crocoboMm. Kpome Toro,
JEMOKpPATHsI B 3TOM aHaJU3e paccMaTpUBaeTCs Kak yacTh o0mei naeonorun EBpomneiickoro
CO103a, He KaKk HeOOXOANMOE MPEABAPUTEILHOE YCIOBHUE Il KOHCTUTYLIHOHATU3AINH.

XoTa IeMOKpaTusl He SIBIIsETCSI OECCHOPHBIM 3JIEMEHTOM KOHCTHTYLUH, 3TO, KOHEYHO -
OJHA M3 OCHOBHBIX IICHHOCTEH, KOTOpble pa3[eNsloT TrocygapcTBa-wieHsl. Ilyrem
JIEMOKpaTHsl CTPYKTypUpOBaHa B KOHTeKcTe EBpomeiickoro corosa, OTIMYaeTcs OT
JIEMOKPAaTUYECKUX CTPYKTYp B HAllMOHAJIBHBIX rocyaapcrBax. J[eMOKpaTus, TeM HE MEHee,
ABJISIETCSl, HECOMHEHHO, YacThl0 OOLIMX KOHCTHUTYLIMOHHBIX LEHHOCTEH U TOCyNapCTB-
yneHoB u EBpomeiickoro coro3a. Cr. 2 TEU pexknmapupyeT NIEHHOCTH YBaKEHHUS K
4eJI0BEYECKOMY JOCTOMHCTBY, CBOOOJE, NEMOKpAaTHM, PAaBEHCTBY, BJIACTH 3aKOHA M
YBOXECHHUIO K IpaBaM delIOBeKa Kak OOIIMe LEHHOCTH TOCYNapCTB-WICHOB, Ha KOTOPBIX
ocHoBaH Coro3. [leMOKpaTHs Kak YacTh OOIIMX KOHCTUTYLIMOHHBIX HEHHOCTEH TaKke
O4YeBHIHBIN B KpuTepusix npucoenuHenus k Corosy (KonenrareHckue KpuTepun), KOTOpbIe
TpeOyIOT, YTOOBI TOCYAAPCTBA-WICHBI TAPAHTUPOBAIM JIEMOKPATHYCCKOES MPABUTEIBCTBO B
CBOCM TroCyaapCTBe. Ot KPUTCPUN NOJDKHBI TapaHTUPOBaTh, YTO BCEMH TOCydapCTBaMU-
YIEHAM{ YIPABISIOT COIVIACHO NMPHHLMIAM JEeMOKpaTuH. Bce rocymapcrBa-uineHbl MOTYT
paccMaTpuBaThCS Kak JEMOKpaTHYeCKUE rocyaapcTBa, U rpaxjaaHe Coro3a MOTYT Takke
BbIOpaTh wieHOB EBpomeiickoro mapmamenta. Ha o0oux ypoBHSAX OEMOKpaTus SBISETCS
OCHOBOIIOJIATAIOMIEH CTOMMOCTBIO — XOTSI ObLIA KPUTHKA Ha MOJIENN KaK TAKOBOM.

PaBeHCTBO M y4acTue SIBISAIOTCS OCHOBHBIMH 3J€MEHTaMH TPAaJULIHMOHHOIO I'PaKIAHCTBA.
YroObl OBITH B COCTOSHHM Y4YacCTBOBATh B TOCYJapCTBE, HYXHO HMETh BIMSHUC Ha
NPOLIEAYPHl IPUHITUS PELICHUN W ONpeAeeHus] IOIUTHKU. B 3TOM cMbIcie geMoKpaTus
SIBJIICTCS. BKHOM OOIIEH KOHCTUTYILIMOHHOW CTOMMOCTBIO OTHOCHTEJIBHO E€BPOICHCKOIO
rpaXJaHCTBA, NOTOMY 4YTO JEMOKpaTHs SBIAETCS OOHUM M3 BaXKHBIX IPUHIIMIIOB,
KOTOPBIMH MOTYT YacTHBIEC JIMLA UMEHTE BIMSHUE B NPOLENypax NPUHITUS PELICHUI B
Coroze. Haumnas c¢ Jluccabona poroBop EC Takke BiIOUanm Ha3BaHHWE Ha
JIEMOKPAaTUYECKUX NPHUHIUNAX. 3HAYUTENBbHO, B pPaMKax 3TOTO JAEMOKPATHYECKOIO
Ha3BaHMs, CBPOTEHCKIE TPaKIaHEe M X OJMHAKOBBIH PEXKUM 00paIlleHbl HETIOCPEICTBEHHO.
Kpome Toro, Cr. 10 TEU sBHO cBs3bIBaeT neMokpatus B EBponeiickoM coro3e ¢
€BPOIEHCKUMH TpaKJaHAMU. JTO yKa3blBaeT, uTo CO03 OCHOBaH Ha INpPEJCTaBUTEIBLHOM
JIEMOKpPATHH, W 3TO BBIPAXKAET, YTO KAXKABIH TpaXKJaHWH MMEET IpaBO ydYacTBOBAaTh B
neMokparnueckoil xu3Hu Corosa. [lonutuueckoe u3mMepeHre TpakaaHcTBa ObUIO OHUM U3
CaMBIX BaXHBIX MpaB TpaXAaH Cc camoro Hadama. [IpaBo ydacTBoBaTb B CBS3SX C
OOIIECTBEHHOCTBIO OBLIO BPYYEHO TEM, KTO YK€ XapaKTepU30BaliCsl Kak TrpaxJaHe B
apesHed Ipeumn. B Tpagummm  Apucrorens: “IpaxgaHe - Bce, KTO paszeisier
TPaXAAHCKYIO JKM3Hb YIIpaBlIeHUS W OBITh ympaBinsiemMbiM”. B rpedeckoil mopemnu
rpaXJaHCTBAa y4yacTUE B IOJUTUYECKOW >KM3HU OBUIO CaMbIM Ba)KHBIM IIPABOM JUIS



OTIpe/IeTICHHBIX TPYII JIHIl, KOTOPhIE XapaKTePH30BaJNCh KaK TpaKAaHe. JTO MPaBO
y4acTBOBAaTh B CBS3SX C OOIIECTBEHHOCTHIO HE TOJBKO PAacCMATPUBAIOCh KaK CIIOCO0
BBIPa3WTh, KaK COOOIECTBOM HY)KHO YIPAaBIATh, HO TAaKKe M Kak CIoco0 MPOABUHYTH
LEHHbIE JIMYHBIC TMPU3HAKU TpaXKJaHUHA: TMOCPEICTBOM ydYacThi B CBS3IX C
OOIIIECTBEHHOCTBIO OINPE/ICICHHBIC JIMYHBIE KauyeCcTBa MOIIH OBITh OOHApYXCHBI U
pa3paboTaHbl, KOTOpHI HWHade He OymeT mmoka3aH. B wmamee Mapmamma ydactue B
MOMUTHYECKON )KM3HU TapaHTHPYeT paBHOE WICHCTBO IPaXKIaH B TOCYIAPCTBE.

Raz coenuHseT npeBOCXOACTBO KOHCTUTYLIMOHHBIX HOPM C TE€M, YTO OH HAa3bIBaeT
BO3MOKHOCTBIO PAaCCMOTPEHHsS B CyAeOHOM IMOpAAKE KOHCTUTYynuu. KoHCTHUTynnoHHBIE
HOPMBI TIPEBOCXOAAT HeycTaBHbIe NONOKeHHs. OOBIYHOE 3aKOHOAATENHCTBO JIOJKHO
BBITIOJTHUTH OoOJiee BBICOKOE KOHCTUTYLHMOHHOE TmpaBo. Jlnsi obOecreueHus 3TOro
IIPEBOCXOJCTBAa MM IIPEBOCXOACTBAa Kak Raz Ha3piBaeT ero, cyaeOHblE OpraHbl OJDKHBI
MPOBEPUTH KOHCTUTYLIMOHHOCTH 0OJee HU3KOr0 3aKOHOAATEeNbCTBA. DTO O3HAYAET, UTO
HOpMaM Oojiee HU3KOTO PEUTHHTA, BEPOSITHO, TMPHACTCS OBITh OOOHICHO, WM IaxKe
AHHYJIMPOBaHBI WJIH 3asBIICHBI HeleHcTBUTENbHBIN. Ta ke MbICTb Obuta BhIpakeHa ['aHcOM
Kenzenom B ero uzee uepapxuu HOpM B TipaBoropsiike. KpoMe Toro, KOHCTUTYIHSI 0OBIYHO
npeaycMaTpUBacT IPOLEAYPHI 1JIsi 00eclieueHHsT BEPXOBEHCTBA KOHCTHTYIIUH.

B xonrtekctre EBpomneiickoro corws3a Cyny Ha3HauyWiIM MaHIAT “TapaHTUPOBaTh, YTO B
uHTepnperanuu JloroBopa 3akoH coOmoneH”.Kak OKOHYATENBHBIM HWHTEPIPETATOp H
XpaHutenb J[OroBopoB, OH YIOMHHAETCsl KakK ‘‘KOHCTUTYLHOHHBIM cyn” EBpomeiickoro
coro3za. Kak naOmomaercsi, B ero 3amade rapaHTHpoBarh 3asBieHue Ha Jloroop, Cyn
3HAKOBO Ha3Bas J[OroBOp KOHCTUTYLIIMOHHOM XapTueil. 1o ykazano, uto “Coro3 OCHOBaH
Ha BJIACTU 3aKOHA, IOCKOJBbKY HM €€ TOCylapCTBa-wICHbl, HU €€ YyUPEXKIEHHS HE MOTYT
I/I36C)K3TB KOHTpPOJIA COOTBETCTBUA UX [Iel\/’ICTBI/II\/'I C OCHOBHBIM KOHCTUTYIIMOHHBIM
Xaptusiom, JloroBopom 00 yupexaenun Epporefickoro Coro3a, KOTOPBIH yCTaHOBWII
MOJIHYI0 CHUCTEMY CPEICTB IPAaBOBOM 3allMTBl M MNPOLEAYpP, Pa3pabOTaHHBIX, YTOOBI
no3BosiuTh Cymy paccMOTpeTh 3aKOHHOCTh aKTOB yupexaeHuii”. Kak obcyxieHo npex/e,
srot otuer Cyna moapasymenaet, uto Cya paccMaTpuBaeT cyAeOHBIN HAA30p Kak OMH U3
JJIEMEHTOB BJIACTH 3aKOHA. OJTO TaKke THoxapasymeBaer, uro Cym cuutaer ceds
KOHCTUTYLHMOHHBIM cynoM Coto3a. KoHctutynuonnas pois Cyna pocia 3a 3TH ToIbl depes
npeueneHTHoe npao. O0beM eBIpoIeiicKoro npasa HHTEpHpeTUpoBajcs CyaoM MUPOKUM
croco0oM, O3Hayasl, 4To €ro IOPUCAUKINS ObliIa TAKXKe PacIIMpeHa.

N3-3a pacmmpenus obnacteil, B KOTOpbIX EBpomneiickuii cor03 nMeeT KOMITETEeHINH, cdepa
TIOJTHOMOYHI Cy/ia pociia, KOTOPBIH NPHUBEN K OoJiee MHPOKOMY 00beMy CylIeOHOTO Haa30pa
Ha eBpomeickoM ypoBHe. Bkmouenne obmactu CBoOoxmpl, ©Oe3omacHocTH U
CripaBeAIMBOCTH B paMKax 3akoHa EBpOIIEiCKOro coro3a sIBISETCS BCEr0 OHUM MPUMEPOM
Oosiee mupokoro o0bema CyAeOHOrOo Haa30pa B CUET eBIporneiickoro mpasa. ObiacTh
pacmmpmia komreTeHIuu Coro3a OTHOCHTEIBHO YrOJOBHOIO CYyHONPOM3BOACTBA W,
3HAUYUTENHHO, cdepa MOTHOMOUMil cyna ObUIa TaKkKe paclIpeHa, YToObl BKIIOYATh 0030p
TeX Mep.

CyneOHbIi Ha30p HE TOJIBKO HEOOXOMMM JUIsI TIOAICPIKKH MEPBEHCTBA ‘KOHCTUTYIMOHHOTO
XapTun®’, HO 3TO TaKXKe CIY)KHT, 4TOObI 3alUTHTh YaCTHBIC JIMIIA, T.€. TapaHTUPOBATh
CpPEeICTBA TMPABOBOM 3aIUTHI JUIS PEIICHUS BO3MOXXHBIX KOH(IMKTOB  MEXIY
rOCYIapCTBCHHBIMH OpraHaMW W TPaKIaHAMU, U MEKAY I'paXKIaHaMd B TOPHU30HTAIbLHOM
cmbicne. CyneOHBIH Haa30p SIBISETCS YacThiO Oojiee MIMPOKOro MpUHIMMIA 3(PPEKTHBHON
CyneOHOW 3aluThl, KOTOpas SBISIETCS OJHUM W3 OOIMX NpUHIMIOB 3akoHa Coro3a.



Kaxxnoe wacTHOe nHII0 AOMKHO OBITH B COCTOSHHHW IOJIAraThCsl Ha €BPOMNEHCKUI 3aKOH
nepex cynoM. llpuHmmn >ddexktuBHON cCyneOHON 3amMTBI MpoOBeleH B JACHCTBHE
CyaeOHBIMHU TNIPOLELYypaMU B €BPOIEHCKOM 3aKOHE, a TAKXKE CyNeOHBIMM IpOLENypamMH B
TOoCyAapCcTBEHHOM TmpaBe. [lnd wacTHeIX saun mpsiMoil noctyn k Cyay HOpemycMOTpeH
JeHCTBUEM [JJsl aHHYJIMpOBaHUS, JAEMCTBHE [UIsl OTKa3a MPEACTaBIATh HHTEPECHl H
JIeHCTBIE KOMIICHCAIINU 3a YIIepO, HAHECEHHBIN eBPONeHCcCKUME yupexaeHnsaMu. OmaHaKo
eBpOTEHCKUe TpaXKAaHe TIaBHBIM 00pa3oM JOJKHBI TpeOOBAaTh CBOMX IPaB, MOMYyYEHHBIX
Ha OCHOBAaHMM €BIPOICHCKOrO IpaBa TMepeA TOCYIapCTBEHHBIMH cydamu. B
TOCYAApCTBEHHOM IIpaBe YacTHBIE JHUIA MOTYT TaKKe MPHU3BaTh CBOM IpaBa, MONTy4YECHHBIE
Ha OCHOBAaHHHU EBIIPOTEHCKOrO TpaBa Mepej] TOCYIapCTBEHHBIM CYJOM, €CIM 3TH IpaBa
OKa3bIBAIOT MpsMOe BiusAHHE. JlaXe €clIM COOTBETCTBYIOIIME E€BPOIEHCKHE HOPMBI HE
OKa3bIBAIOT MPSMOTO  BIMSIHUS, TOCYIAapCTBEHHBIE CYABl HMEIOT  003aTeNbCTBO
MHTEPIPETUPOBATh TOCYAAPCTBEHHOE IIPaBO B CBETE EBIPOINEHCKOTO IpaBa B
OIpeNeNeHHbIX JUMUTax. B 3ToM cMbicie npuHuun 3((eKTUBHON CyneOHOM 3aIluThI
YaCTUYHO OXBA4YEH EBPOIECHCKUM 3aKOHOM, HO TaKKe U 10 OYeHb BaKHOM CTENeHH,
obecrieueHHON roCcyIapCTBeHHBIME cygamu. HaunHas ¢ JIrmccaGoHCKOTO 10TOBOpa 3Ta POIh
rOCyJapcTBeHHBIX cyfnoB 3akitodaercss B Crarbe 19 TEU. [laparpad 1 3Toit cTbm
YKa3bIBACT, YTO “TOCYAAapCTBa-WIEHB! JOJDKHBI IIPELyCMOTPETh CPEACTBA, NOCTATOUHbIE IS
obecrieunBanus 3G (GEKTUBHOW TPAaBOBOW 3aIUTHI B 00JACTAX, OXBAYCHHBIX 3aKOHOM
Coroza”.

OpnuH u3 OECCIOPHBIX 3JIEMEHTOB KOHCTUTYLIUH SIBIISIETCS paclpeaeleHIeM KOMIICTEHIMH B
rOCylapCTBEHHBIN opraH. KOHCTUTYlMS ycTaHaBIMBAET MPUHIIUIBI YIPABICHHS, KOTOPOrO
pacrpefiefiecHHe M Ppa3AeiCHUE TIIOJHOMOYMH SBISIOTCS OOHOM M3 CaMbIX Ba)KHBIX
oco0eHHOCTEeH. DTO yNnpaBieHHE TOCyIapCTBOM YCTPOEHO CPEIU MPOUYEero MpUCYXICHUEM
OTIpe/IeTICHHBIX KOMIIETEHIIMA Ha TOCYJapcTBEHHOM opraHe. KommeTeHIMH HE TOJBKO
pacrpeniesieHbl 10 M pa3AeieHbl MEXIY Pa3IMYHBIMU T'OCYAAPCTBEHHBIMH YUPEKICHUSIMU
rOCylapcTBa, HO TaKKe OrpaHMYeHBbl YCTABHBIMH MOJNOKEHUSAMH. OcyllecTBIeHne
OIIpeeNICHHbIX KOMIIETEHIIUH, HAIPUMED, PACIIPEAEITICHO 110 ONPEACICHHOMY YUPEXKICHUIO
TIPU OTIPEAETICHHBIX 00CTOATENbCTBAX.

B EspormeiickoMm coroze 3T0 Tofpas/esieHHue MOITHOMOUYNN YCTPOCHO B (heleparcTCKOM
€pPTUKAJIBHON CTPYKTYpE, A€ KOMIETEHIIMH MEXIy rocylapcTBaMu-uieHaMu U Coro30oM.
[Ipucyxnenue u noapasesieHIue MOJTHOMOYNH SBIISIOTCS. ONHUM U3 NPHHLUIIOB OCHOBaHMUS
mpasa Coroza. Ct. 2 TEU moaTomy, yTBEp:KaeTc OCHOBaH, “Ha KOTOPOM TOCYIapCTBA-WICHBI
HaJeIAI0T KOMIETEHIMEH AJsl  JOCTIKEHHMs Lenedl coro3za». Kpome Toro, mpuHImII
UCKPEHHETO  COTPYIHMYECTBa  OTpakaeT  pa3rpaHWUYEeHUE  IOJHOMOYMH  MEXIY
rocynapcrBamu-uieHamMu u Coro3om: “B  COOTBETCTBMM C TPHUHIMIIOM HCKPEHHETO
corpyaHnuectBa, COI03 M TOCYyAapCTBa-wiCHBl, B IIOJIHOM B3aUMOYB&)KEHHH, IOJDKHBI
MOMOYb JPYT JIPYTYy B BBINIOJHEHMHU 3a/1ad, KOTOpble BhITeKatoT M3 Coriamenuii”. 3agaun
JOCTUTHYTH 1eneil EBponeiickoro corosa pacipefeieHbl U pas3liesieHbl, C BEPTUKaIbHOM
nepcnekTuBoi, mMexay Colo30M M rocyrapcTBamMu-ujieHaMu. Bnacte, mpenocraBieHHas
Coro3y, takxke orpanmdeHa. Kak mpemycmorpero B TEU Crarem 13 (2), “Kaxkmoe
YUpEXJIECHUE NOJKHO JIEHCTBOBAaTh B paMKax BIACTH, IPEJOCTAaBIEHHON eMy B JloroBopax,
1 B COOTBETCTBHH C MPOILIEypaMH, YCIOBUSAMH U IENISIMHU, ONPEIeIEHHBIMA B HUX . B 3TOM
MPEIOCTABICHIH CBEACHO BMECTE TOPHU3OHTAIBHOE TOPA3/eICHNE TOTHOMOYHN, MEXIY
YUPEXISHUSIMH U BEPTUKAJIBHBIM TIO/IPa3/IeTICHIEM TOTHOMOYHH B UX CBSA3H.

Xots BCPTHUKAJIBHOC MOAPA3ACIICHUC IIOJTHOMOYHI OpOUCXOAUT C TCPBBIX JICT COIO3a,



KIacCU(UKAIUS dTHX KOMIIETECHIIUH SIBISIETCS OTHOCUTENLHO HOBOH. DoH Oonee TOYHO
OTIPEICTICHHOTO pacIpe/e/icHUs] KOMIICTCHIIMH ObUT pacIIupeHueM OoO0JIacTei, B KOTOPBIX
EC Moxer neiicTBOBaTh, pacmpernciieHHbIH JloroBopM oTHOcHTEIRHO MaacTpuxra. ITO
HoroBop pacmmpun komnereHimd Coro3a B cpenu Mpodero oOnactu oOpa3oBaHMS,
KyJIbTYphl, BU3bl U Murpanuu. llogpasnencHueM KOMIIETEHUUN YIPABISIH, C CaMOTO
Hadama, dYeThlpe  PYKOBOMSIIMX  MPHUHIWIA: TPUHIUIN  HAJENEHWs,  MPUHIINI
CyOCUIMapHOCTH, MPUHIIKI TPOTOPIIMOHAIBHOCTH U TPUHIUI NIPeuMyIiecTa. [IpuHIum
HazeneHus Tpebyet, uToObl COI03 MOT TONBKO JEHCTBOBAaTh OTHOCHUTEIHHO KOMITETEHITHH,
KOTOPBIE MPUCYKJICHBI K €r0 yupekJIeHusM. Ha ocHOBe mpHHIIMIIA HAJEICHUS] BTOPUYHBIM
3aKOH JOJDKEH WMETh TMPaBOBYIO OCHOBY, KOTOpas MOXKET OBITh NpOCIeKeHa [0
koMrieTeHIu/loroBopa wim 10 Apyroro BropudHoro 3akoHa EC, koTopeiid oOpamaercs K
takoMy CoryIameHuto.

B memom derblpe Kareropmd KOMIIETEHIMH MOXXHO OTJIMYUTB: MPUCYKICHHBIE,
paszeseHHble, IONOIHUTEIbHBIE W OCTAaTOYHbIE KOMIETEHIMH. OTH KaTeropuH SBHO
ynomuHatorcss B CorvialleHHMH, TNPUHUMAIONIEM KOHCTUTYHuIo Uit EBponbsl
JInccaboHCKHi TOTOBOP, HO STH KaTeropuM BO3MOXHO YK€ MPUCYTCTBOBAIH B CTapOM
HoroBope 06 yupexnenun EBpomnetickoro Corosa. [lo [loroBopa otHOCuTensHO Jlnccabona
HUKaKOW SIBHBIM Karajor KOMIICTCHIIMH He ObUl BKIOYeH B JloroBop Bompeku
KOHCTHTYIUSIM B (peiepabHbIX CHCTEMaX.

KomnereHuyy uimy npucy X A€Hb! UCKIIIOUNTENHHO Ha EBponelickoM coro3e Uit MOTyT ObITh
paszmeneHsl ¢ rocynapcrBaMH-uieHaMH. OTHOCHTENBHO OOLIMX KOMIETEHIMH MOTYT
JeicTBoBaTh 00a 3akoHOmaTeNbHbIX opraHa, Coro3, a Takke TOoCydapCTBa-UJICHBI.
HexoTopsbie n3 3TuX 00IIKMX KOMIETEHINH SBHO YKa3bIBAIOT, YTO FOCYIapCTBA-WICHBI MOTYT
OpUHATH OOJiee CTPOTHE HOPMBI, YeM MNpeAycMOTpeHHbI B 3akoHe Coro3a: B oOmactu
3aIUTBl TIPaB MOTpeOUTENel,9 MPHPOTOOXPAHHOTO 3aKOHOAATENbCTBA M COIMATBLHOM
noiutuky, Hampumep. To, uro Coro3 ObLT pacmpeAeieH OmpenesieHHas KOMIICTECHLUS,
MOXET BCE €I11€ 0CTaBUTh I'OCYaPCTBO-WIEH C YCMOTPEHUEM Ul U31aHusl 3aKOHOB. To, 4TO
COOTEYECTBEHHHUK, a TAaKKe 3aKOHOAATeNbHbIM opraH Coroza o0a KOMIIETEHTEH H3IaTh
3aKOHBl B OIpPEAENEHHOM o0lmacTH 3akoHa, TpeOyeT, 4TOOBI OCYIIECTBICHHE 3THUX
KOMIIETEHIIMH OBLIO MPUCTIOCOOJICHO APYT APYTY.

OavH W3 OCHOBHBIX MPHHIIMIOB JUISl PETYIUPOBAHHUA OOIIMX KOMIIETCHIIUN SBISETCS
MPUHIUTIOM CYOCHIIMAPHOCTH. DTOT MPHHIMII OCHOBAaH HAa MPEATONIOKEHUH, YTO, YTOOBI
ObITh 3 (PEKTHBHBIM, OCYIIECTBICHHUE OOILICCTBCHHBIX IOJHOMOYHMM JO/DKHO OBITh
PacCIONIOKEHO B CAMOM HHU3KOM YPOBHE MPaBUTENBCTBA. DTOT MPUHIIMIT TAKKE MOTICPKHYT
B mpeamOyne noroBopa EC, ykaszaB, 4To “pemieHusi NPHHITHI MaKCHMaJIbHO TECHO
rpaXJaHWHY B COOTBETCTBHM C HPUHIUIOM CyOcHauapHOCTH’. DTO yIpaBiseT
ocymiecTieHHeM KomnereHiuii Coto3a B TOM cMbiciie, 4T0 COH03 MOXET TOIBKO
OCYILIECTBUTh IPHCYXJICHHBIE KOMIICTCHIIMH, KOTJA TOCYAapCTBa-wWiICHbl HECIOCOOHBI
COOTBETCTBEHHO JIOCTUTHYTH TOM ke 1enu. [IpuHiun uMeer ABOMHYIO QYHKLUIO: ¢ OXHON
CTOPOHBI, 3TO YIOJHOMOYMBACT JajibHelIIee oObeqruHeHe EBpOIIbI, Korma rocynapcrsa-
YJieHbl HE MOTYT MOJHOCTBIO JIOCTUTHYTh 3THUX meneld. C JApyroil CTOPOHBI, MPHHIUI
CyOCHAMAapHOCTH (YHKIMOHHPYET KaK KOHCTHUTYLIMOHHYIO TapaHTHIO K HalMOHAJIbHOU
ABTOHOMHH, TJIe TOCYIApCTBA-WICHBI OCTAIOTCS TIEPBHIMH aKTEpaMu, KOTOPbIE H3IaJyT
3aKOHBI B KOHKPETHON O0JIaCTH.

[TponoplMOHaNBHOCTh UTPAET POJIb B MOAPA3/ICIICHUH MOJTHOMOYNNA HECKOJIbKUMHU



crocodamu.

[IpuHIMI TPONOPUMOHATBHOCTH HE TOJIBKO IpucoearnHeH K 0030py mep EC B KoHTEKcTe
OCYILECTBICHUS OOIIMX KOMIIETEHLUH, HO TAaKKe U YOPABIAET OCYIIECTBICHUEM
WCKITIOYUTENFHBIX KOMITETeHIMH. B KOHTeKcTe oOMMX KOMIETEHLUUI MOTYT MoJaTh B CyI
rocymapcTBa-wieHsl, a Takke EC. Opmnako, xorga Coro3 OCYIIECTBHJI TaKyl OOIIYIO
KOMIIETEHIIMS, TIOCYAAapCTBAa-WIEHBl JOIDKHBI  BO3IEPXKATbCA OT MNPHHATHS — MEp.
Ocymectsienne Coro3a Takoi 00mIel KOMIIETCHIMUUMEET NPHOPUTETHBIN 3P dekT. Tem He
MEHee, [I0Ka KOHKpPEeTHbIM Bompoc He orperynuposad EC, rocymapcrBa-wieHbl CBOOOAHBI
NPUHATH MEpHl B TOi o6nacTu. [loMUMO MCKITIOUMTENLHON U pasaeieHHoN BiacTH, Coro3
OBLT TPHCYXKICH OCTAaTOYHAs KOMIIETEHIUS JIeHCTBOBaTh, HpemycMmorper Crarbeir 352
TFEU. D10 nipemocTaBiIseT BIACTh IJIs MIPUHATHSI MEp B X0JIe paObOTHI 0OIIEro PhIHKA, €CITH
Takoe JelcTBHE OBLJI0 HEOOXOAMMO, YTOOBI OBITH B COCTOSIHMM JOCTHUTHYTH TeX HelNei.
Cratps 352 TFEU cmy»wi mpaBoBoii 0CHOBO# 1o KpaitHeit mepe mist 700 neiictuii Coroza
B 2005310 cocraBwio, HampuMmep, IMPaBOBYIO OCHOBY JUIsl TMPUPOAOOXPAHHOTO
3aKOHOJATENIbCTBA, KOTZA ONpelesIeHHasl IpaBoBasi OCHOBA IS M3JaHUS 3aKOHOB IO TEM
nmpobnemMam eie He ObuTa BKIFoYeHa B JloroBop. OO0BeM 3TOTO ‘yHKTa THOKOCTH, OHAKO,
BECbMa OrpaHMYeH, IOCKOJIbKy MHeHue Cyaa o mpucoeauHeHWH K EBpomeiickoit
koHBeHMU IIpaB yenoBeka mokazano. Cyn momaran, uro Crartest 352 TFEU He Morma
CIYXUTh TpaBoBoil ocHoBod mysi npuHsaTus KomBenuuu. Crares 352 TFEU wmoxer
paccMaTpuBaTbcs Kak HAlOJHHUTENb pPa3pbiBa, KOTOPBIA TO3BOJSIET 3aKOHOAATEIHHOMY
oprany EC KoMIEHCHUpOBaTh U3-3a OTCYTCTBUS KOMIETEHIHMH, KOIa KaKeTcs
HEOOXOAMMEIM TOCTHTHYTH Heneit Cornmamenuii, B pamkax Crareu 352 TFEU.



B.
Cucrema pyHIaMEHTAJBHBIX IPAB B KOHTEKCTE
MEKAYHAPOAHOI0 MpaBa

Beenenne

Xaptusi ¢(yHnameHtanpHbIX npaB EBpomeiickoro Coroza (XapTum) mHpuHSITa B XOAE
9BOJIIOIIMOHHOTO Pa3BUTHS NMOCTHALMOHAILHOI'O 00pa30BaHUsI €BPONEHCKUX TOCYIapCTB U
o0najaeT OAHOBPEMEHHO KadyeCTBaMH MEXIYHapOJHOTO M KOHCTHUTYLIHOHHOTO
uHctpymenta. Cdepa mpuMeHeHHss XapTuH, a TaKKe KpPyr TeX, KTO OTBEYaeT 3a ee
MMIUIEMEHTAIIHIO, TAKXKe YKa3bIBAIOT Ha €€ OCOOBIHN peXuM.

Llenpio 3TOrO pasiena SBISIETCS ySICHEHHE MecTa XapTUM M COOTHOILEHMS KaTajora
(dyHAaMEHTaIbHBIX IPaB B MHOTOYPOBHEBOM CHCTEME MEXKAYHApOJHOrO TNpaBa M
KOHCTUTYLIMOHHBIX TPAAMLUN OTAENbHBIX IIPAaBOBBIX CHCTEM, a TaKXKe pPacKpbITHE
BO3MOXXHOCTEH 3TOr0 HMHCTPYMEHTa B OCYLIECTBICHUH (QYHKUUH, OOeCHeunBarOmInX
MMIUIEMEHTAIINI0, MOHUTOPHUHT U 3aIUTY MPaB YEIOBEKa.

N3zyyenne cuctembl (QyHIAMEHTAIBHBIX IpaB XapTHM B CBETE€ MEXAYHAPOAHOTO U
KOHCTUTYIIMOHHOTO TpaBa BIUCAHO B OONIYI0 HJCI0 WCCIIEJOBAaHUS MEXaHH3MOB
OTpaHWYEHHs] MyONWYHON BIACTH TIPAaBOM U YCTAHOBIEHHE IUIIOPAIMCTUYECKOTO
NpaBoOBOTO Mopsiaka, M3yueHue 3Toro pasgena ydeOHHKa - 3TO BO3MOXKHOCTb CPAaBHHUTH
HOBBI TPABOBOM MEXaHW3M C JPYTMMH HHCTPYMEHTAMH, CYIIECTBYIOIIMMU B
MEXIyHApOIHOM, EBPOIEHCKOM 1 HallMOHAJIEHOM IIpaBe.

AHamu3 OTHX UWHCTUTYTOB OYJeT OCYIIECTBIATHCS HAa OCHOBE KPUTHYECKOTO W
OTHOBPEMEHHO C TeM IMparMaTHYeCKOro IMOAXO0/a, MPH KOTOPOM OCMBICIEHHE CHCTEMBI
MEXIyHAPOIHOW, PETHMOHATBHOW M KOHCTUTYLMOHHOM 3aIllUTHl CPAaBHUBAETCS C TOYKHU
3peHus ux 3QPEKTUBHOCTH U MOBBIIICHHUS YPOBHS OCYIIECTBICHHUS IPaB YeJIOBEKa.



[Ipencroutr  mpoaHANM3UPOBATH  PSII  OCOOCHHOCTEH,  KOTOPBIE  XapaKTepU3YIOT
IOPUIMYECKYIO TIpUPOAY XapTWW, a 3aTeM HU3yYUTh BO3MOXKHOCTH W CiaboCTH Bee
cucteMbl pyHIaMeHTanbpHbIX TipaB EC.

[Ipexxne yem mepeT K MEepBOM YaCTH TJIABBI, CICAYET MPEACTABUTh HECKOJIBKO OOIIMX
3aMEUaHM, KacaloNUXCs CyTH KOHIICTIIIUY U TPUHITUIIOB WHANBUIyaJIbHBIX TIPaB U CBOOO
YeJI0BEKa, a TAKKe MOHATHS “TIPAaBOBOM PEKUM IIpaB YeJIOBEKa”. DTH TMOSCHEHUS HMEIOT
METOJIOJIOTUYECKUN XapaKTep W MOMOTYT YUTATEII0 BOWTU B OOIIMU JAMCKYpPC IpaBa MpaB
YeNoBeKa.

Konuenusi ”HIUBUAYAJBHBIX MPAB H CBO0O/ YeJI0BEKA

IIpaBa yenoBeka — TEPMUH W KOHIICTIIINS HE UMEIOT €AMHOTO OTPEIEIIEHUS U COJepIKaHIe
3TOrO TIOHATHUS 3aBUCHUT OT psfa (PakTOpOB, BKIFOYAS JOKTPUHAIBHBIC, UICOJIOTUICCKUE,
COIMAJIFHO-TIPABOBBIE OCOOCHHOCTH OTAETBHOW CTPaHBI, PETHOHA HA PAa3NWYHBIX JTarax
pa3BUTHSL..

VYueHble Ha3bIBAIOT IOJOOHBIC KOHICMIMHK ~CIIOPHBIMH B camoil cytu” (essentially
contestable), T.e. "komyenyuu, ucnonvzosanue KOMOpwLIX 0OA3AMENLHO  BKIIOUAE
beckoneunoe wucio oocyscoenuti co cmopomsl mex, kmo ux ucnoavzyem” (Gallie W.B.) u
3TH CIIOPBI “HEBO3MOIICHO pA3pewiums nymem oopawjenus Kk 00KA3ameibCmeam, Komopbvie
Moeym  Oblmb  NONYHEeHbl 6 X00e ONBIMHO20 NPUMEHeHUs, UIU 6 pe3yibmame
JIUHSBUCIUYECKO20 AHANU3A, ULU nymem Jocuyeckoeo paccyxcoenus” (Gray, J.N.).

MoOHO CpaBHUTH HECKOJIBKO ONpPEACICHUN:

Tak, Ha caiite OOH MoxHO HaliTH Takoe omnpeaeneHue: «lIpasa uenosexa A6AAIOMCA
HeombveMaeMblM O00CMOSHUEM 6cex Niooel, 0e3 Kakoco Obl mo Hu OblI0 pasiuyus Ha
OCHOBAHUU PAChl, YEeMa KOJICU, NONA, A3bIKA, peaucull, HaYuOHAIbHO20 UU COYUATLHO20
npoucxodicoenus unu 1106020 uHo2o acnekma. llpasa uenogexa 6KNIOYAIOM NPAsoO Ha
JHCUZHB U 80000y, 80000y O0m pabcmea u NulmokK, c80000) ybexcOeHull U ux c8000OHOe
gbIpadicerue, npaso Ha mpyo u obpazosanue u mMHozue opyaue. IMumu npasami O0JINCHbI
obradamu 6ce oou, He3 KaKkou-1ubo OUCKPUMUHAYUUY.

Bonwmoit ropuamueckuii cnosaps(2007, Poccwust), onpenenser «I[IpaBa uenoBeka» kax
MOHSTHE, KOTOPOE:

= XapakKTepu3yeT IPABOBOM CTATYyC YEJIOBEKA MO OTHOUIEHUIO K FOCYAApCTBY, €r0
BO3MOXHOCTH M IPUTA3aHUS B SKOHOMHUYECKOM, COLTMAIbHOM, HOJIUTUYECKON 1
KyJILTYPHOM cdepax,
®  JMeeT €CTECTBEHHBIM U HEOTUYKIaeMbIH XapaKTep, KaK 3TO CIEAyeT U3
«TOCTIOJICTBYIOIIUX B COBPEMEHHOM MUPE MPEACTABICHHI,
®  JBJISETCS OJJHUM M3 OCHOBHBIX IPU3HAKOB I'PAXKIAHCKOTO OOIIECTBA U TTPABOBOTO
rocyJapcTBa.
=  Ompenencuue «lIpaBa uenoBeka», cojiepKaileecss B IIECTOM H3JIaHUH CIOBapS
Komymbuiickoro Yuausepcurera (2008, CLLIA) BeienseT clieayonue 3JeMeHThI:
®  YHHBEPCATHHOCTE;
®  [OPUHAAJEKHOCTb KOKJIOMY UHIAUBUIY B CUITY €0 MPUPOIBL;
®  JIOCTOMHCTBO YeJIOBEKa Kak 0a3uC B KOHIICTIIIMH TIPaB YeJI0BEKa;
=  psag TpaB SABIASIOTCS (QYHAAMEHTAIBHBIMU IS TPUPOJIBI YEJIOBEKA M JIOJDKHBI
BBIBOJAUTCS HA OCHOBE OLIGHKH CYTH IpaBa, NPUHAJJICKAIIEIO YENOBEKY, U HE
TpeOYIOT CCBUIKM Ha croenuduueckoe 3aKOHOAATEILCTBO WM  CyAcOHBIC
MTOCTaHOBIICHUS TOCYAapCTBa.
Hakonen, 0a3oBbie ayieMeHTHl KoHIenmuu (yHIameHTanbHBIX TpaB EC, kak oHH
cthopmynupoBansl B ctathe 2 JloroBopa o EC, npencraBieHs! Tak:



"  «yBaKCHH(E) UYEITOBEYECKOTO JOCTOMHCTBA, CBOOONBI, IEMOKpaTHH, PaBCHCTBA,
MPaBOBOTO TOCYAApCTBA U MPaB YeI0BeKa, BKIFOYAs MpaBa JIUI, TPUHAIISHKAIIIX K
MEHBITMHCTBAM. OTH I[EHHOCTU SIBJSIFOTCS OOUIMMHU JUIsi TOCYJIapCTB/YICHOB B
pamkax OOIIECTBa, XapaKTEPU3YIOIICTOCsS IUTIOPAIM3MOM, HEAUCKTUMHHANWUCH,
TEPIHUMOCTBIO, CIPaBEUIMBOCTHIO, COJUJIAPHOCTHIO M PABEHCTBOM MYXYHH H
YKCHIIIH.

Paznuuust B onpenencHusx rpaBa 4elIOBEKa” 3aBUCAT OT MHOTHX (hakTopoB. i maHHOM
paboThl TMOHWMAaHWE CYIISCTBYIOIIUX PA3IUYUN  TMO3BOJNSIET KPUTHYECKH OIICHUTH
OTJICIBHBIC 3JICMCHTHI MTOHSTUS B KOHTEKCTE TOW WJIM UHOW TPaBOBOM CUCTEMBI.

IIpaBoBoOi pexxuM 3a1IMTHI IPAB YeJI0BEKA

Hoxtpuna “IIpaBoBoif pexuM TIpaB dYeJIOBEeKa”, pa3pabOTaHHAs B HayKe HECKOJIBKO
JNECATWICTHH  Ha3aJd W CIYKWIa  PACMO3HAHWIO  HOBOI'O  CAMOCTOSITEIIBHOTO
CErMEHTa/0TPaCIH/CTPYKTYphl B OOLIEH cHcTeMe MEXKAyHapOJHOIO IIpaBa IyTeM
BBIJICJICHUSI M aHAM3a OTIENBHBIX MAPAMETPOB B COGOKYHHOCMU HOPM, UHCHUMYMOS,
npoyeoyp, CO30AHHBIX 6 MeNCOYHAPOOHOM npase, umobwbl obOnecuums Oeucmaus,
Hanpasienuvie HA UHDOPMUPOBAHUE O CYWECBYIOWUX NPABOSbIX CMAHOAPMAX U HA
npUMeHeHue IMux HopM.

[IpumeHeHue MOKTPUHBI “‘MEKIYyHApOJHBIA PEXHUM IpaB uelloBeka” B JaHHOW paborte
MO3BOJIIET PacCMaTPUBATh U CPABHUBATH IOHSTHS, CYLIECTBYIOIINME HAa CETOMHSIIHUNA U B
YHHUBEPCATBHOW M PErMOHANBHOM CHCTEMax 3allMThl MpPaB YellOBeKa Ha OCHOBE OOIIUX
ameMeHTOB. XapTust QyHmaMeHTanbHbIX nmpaB EC W co3maHHas €0 CTpyKTypa Oyner
AQHAIM3UPOBATHCST KaK SUE QEeneris B CHCTeMe MEXAyHapOJHOTO PEKMMa IpaB YeIOBEKa.
[IpaBo OTAENBHBIX HAMOHANBHBIX OYAET paccMaTpUBaTLCS B CHCTEME KOOPAMHAT HE
MEXIYHapOIHOT0, @ KOHCTUTYLIMOHHOTO IIpaBa.

IIpaBa 4ye0BeKa H YHHBEPCAJIbLHOCTD

B nmanHOl pabore aHamu3 KoHIENIHH (hyHIaMEHTATBHBIX TpaB denoBeka EC momken
OCYILECTBIATHCS ¢ y4eToM pemeHuii BecemupHol koHdepenunu npas yenoBeka(1993), B
KOTOPbIX  TOCYJapCTBa-ydaCTHUKH  OECKOMIIPOMHCCHO  MOATBEPAWIM  HPUHLIUIBI
YHHUBEPCATBHOCTH M HEOTUYXIAEMOCTH IpPaB ueJIOBEKa - 00sA3aTeNbHBIMH MPUHIMIIAMH
MpaBa TMpaB 4YeJlOBeKa. YUYeHble W TPAKTUKA TOAYEPKUBAIOT, YTO O3THU MPUHIHUIIBI
«aBTOMAaTHUYECKH BXOJAT B Ty IPABOBYIO PaMKy, KOTOpasi IPUMEHSETCS] B OTHOILIEHHH TEX,
KTO HaJeJIeH BJIACTHBIMHU MOJIHOMOYMSIMH,  HEIIOCPEICTBEHHO BIMSIET HAa OCYIIECTBICHHE
IPaB YEIOBEKay.

JokTpuHa “mpaBa 4enoBeka” HE MMEET €IWHOTI0 ONpEAETICHHUS, BOIPOCHI OTHOCHTEIBHO
MIPUHLIMIIA YHUBEPCATBHOCTH B TIpaBe IMpaB deJIOBEKa OCKa3ajdNCh IEHTPaJIbHBIMH B
IUCKyccHsX. Takue IUCKYyCCMM OCOOEHHO 4YacTO IMPOUCXOIAT B KOHTEKCTE HEPaBHBIX
BO3MOKHOCTEH 10 OCYIIIECTBICHHIO Ha MPAKTHKE MPU3HAHHBIX Ha YHUBEPCAJIHLHOM YPOBHE
MpaBOBbIX CTaHAapTOB. CTOPOHHHMKM pENATHBU3MA YKa3bIBAalOT Ha HaIMOHAJIbHBIE,
pEerHOHANIbHBIE, KYyJIbTYPHBIE OCOOCHHOCTH, a Takxke JApyrue (opMel OTIMYMH W
pacxXOoXXIEHW, KOTOpble  JIeNal0T  HEBO3MOXKHBIM  CYHMTaTh  IIpaBa  YeJIOBEKa
“YHHUBEpCAJIBHBIMH .

Jpyrre onmoHeHTH MPUHIINIIA YHUKAIBHOCTH YKa3bIBalOT HA HEOOXOIUMOCTh 00ECIIEUHTh
MPOCTPAHCTBO JUIA HAI[MOHAIBHBIX TPAaBOBBIX CHCTEM, YTOOBI COXPAaHUTH KYyJIbTYPHOE
HacJjieaue U 00ecrevuTh IPOCTPAHCTBO LI BBIOOpa MyTel M CPEACTB 110 UMIUIEMEHTALIMH
MEXJIYHApOIHbIX craHaaproB. Kounemmuss “cBoboma ycMmotpeHus” (margin - of
appreciations) B CTpaHax-y4aCTHHLAX EBPONEWCKON CHUCTEMBbI 3allUTHl NpaB YeIOBEKa,



HCCIIEIOBaHMS KyJIbTYPHOTO pelsITHBU3MA 1o drumoir CoseTa 1mo mpaBa genoBeka OOH,
paboThI YUEHBIX Pa3HBIX CTPaH MO MOUCKY OalaHCa MEXIy YHUBEPCAIbHOCTBHIO CYIIECTBA
npaB dYeNOBeKa W OCOOCHHOCTSAMH HAIIMOHAJIBHOW WMILIEMEHTAlMd -- BCE 9TO
CBUJICTEILCTBYET O PA3IMYHBIX TOIXOAaX K PEHICHHIO BOIPOCOB, BO3HUKAKIIUX TpPU
pealin3anuy IpUHITUIA YHUBEPCAITBHOCTH MIPAB YEJIOBEKA Ha MPAKTHKE.

VIMeHHO 3TH 1Ba »IeMEHTa - BO3MOXKHOCTH TPeOOBATh OCYLIECTBICHUS MPU3HABACMBIX
NpaB YeJOBeKa Ha MPaKTUKE U MpobieMa “penaTuBU3Ma’ MPUHIHIA YHUBEPCATLHOCTH WIIN
“pernOHANBHOCTD TIPAB YEJIOBEKA - MPEICTABISIOTCS HanOojee aKTyadbHBIMH U OYIyT
B3ATHI 32 OCHOBY NPH aHalM3e CUCTEMBbl (QyHIaMeHTaNbHBIX MpaB uenoBeka EC B ceere
MEKIYHApOIHOTO peKHUMa MPaB YeIoBeKa.

XapTusa ¢pynaamenTanbHbix npaB EC B cBeTe MeKIyHAPOIHOI0 MpaBa U
KOHCTHUTYUMOHHBIX TPpaauumii

FOpuouueckas npupooa Xapmuu EC

Ilpupoma uHCTpyMeHTa B O0JacTH IpaB YEJIOBEKa OMNpEAESieT €ro IOTEHIMANbHBIC
BO3MOYKHOCTH AJII €r0 NMPHUMEHEHUS B MPOJBMKECHUM W 3aIlUTE MapB 4YEIOBEKA. XapTHs
¢ynaamenTanpabix npaB EC — yHHKanmbHa, Tak Kak NpPUPAaBHEHA K Yy4YpEAUTEIbHBIM
moroBopam EC, oOmagaromuM BhICHIEH FOPUAMYECKOW CHIOW W COCTABIISIONIMM OCHOBY
KOHCTUTYIIHMOHHOTO ycTpoiictBa EC. OnHoBpeMeHHO ¢ 3TuM XapTus (yHIaMEHTaJIbHBIX
npaB EC, kak J0OroBOp, 3aKIIIOYEHHBIA MEXAY TOCyJapcTBaMH B MUCBMEHHOW (hopMme Ha
OCHOBaHUM MEKIYHapOJHOTO IpaBa, MMEET CTaTyC MEXAYHapOAHOTO I0roBopa. IOTO
03HA4aeT 4YTO B OTHOUICHMU yUpenuTeNbHbIX cornameHuil EC (He3aBUCMMO OT Ha3BaHUS
“Xaprtus”, “JloroBop”) mEeHCTBYET perylMpOBaHHE, YCTAHOBJICHHOE IMpaBmiaMi BeHckoin
KonBeH1uu o npase MeXAyHapOAHbBIX JOTOBOPOB.

Benckast KonBenmum o npase MeXAyHapOAHbBIX JOTOBOPOB
Cratps 5. JIoroBOpsl, yupexAaroue MeXIyHapOAHbIE OpraHU3aluy U JOTOBOPEI,
MIPUHATHIE B paMKaX MEXyHapOJHON OpraHnu3aluu

Hacmoswaa Koneenyuss npumeHsemcs K JH0O0MY 002080pYy, ABIAOWEMYCA
VUPEOUMENbHbIM AKIMOM MeNCOYHAPOOHOU Op2aHu3ayuu, u K aodomy 002080py,
NPUHAMOMY 8 PAMKAX — MedCOYHAPOOHOU  opeanuzayuu, 6Oe3 yuepba 0is
COOMBEMcmeYIoWUx NPAsUI OAHHOU OPSAHUAYUU.

Hyanmu3m mpaBoBO#l TpUpoAsl XapTUHU TIOPOKIAET OCOOEHHOCTH, KOTOPBIE CIEIyeT
MPUHAMATh BO BHUMaHHe. [10CTONBKY, MOCKOIBKY yupeauTenbHble noroBopel EC ciyxar
JOCTIKEHHMIO LeNed M 3aJad pPErHOHAIBbHOM MEXNpPaBUTENBCTBEHHOW OpraHu3alui,
IOpUuaIndYeCKas Mmpupojia 3TUX JOrOBOPOB, HUX q)YHKHI/II/I, a TaKXXC IPaBOBBIC IOCICACTBHUA
00513aTeNBCTB MMOCTPOCHBl Ha NMPHHLMUIAX, KOTOPbIE HE BCErJa IOJHOCTHIO COBMAAIOT C
00ImKMH npaBUIaMu GYHKIHOHHUPOBAHUS MEXKITYHAPOIHBIX JOTOBOPOB.

Tak, Hampumep, BaKHEWIIWi npuHIUn pacta sunt servanda, KoTopwiii 3akperieH B
Benckoit KonBennuu, 4To0bl TOAYEPKHYTH NMPEBATMPOBAHUE MEKAYHAPOJHOTO MPaBa Hal



IIPaBOM OTJENIBHBIX IIPAaBOBBIX CHCTEM, B Ipaktuke opraHoB EC, B ToM uucie
Espomnetickoro Cyna Cnpasennmusoctu (ECC) He ynomunaercs.

Benckast KoHBeHIIMM 0 ITpaBe MEXTyHAPOAHBIX TOIOBOPOB
Crates 26. Pacta sunt servanda

Kaoicowtii deticmeyrowuii 002060p obsizamener 01 €20 YUACMHUKO8 U Q0JNCEH UMU
000POCOBECMHO BbINONIHAMbCS

Cratps 27. BHyTpenHee paBo U coOJI0ICHHE TOTOBOPOB

Vuacmuux ne modcem ccoliamvcsi HA NOLOJNCEHUSL C80€20 6HYMPEHHe20 Npasd 8
Kawecmee ONpagOaHUsl OJisl HeBbINOIHEHUs. UM 002080pd. Dmo npaguiio 0eticmgyem
be3 ywepoa o cmamou 46.

OTa 0COOEHHOCTh «M30MPATEIbHOT0» ACHCTBUS MEXIYHAPOIHOTO IIpaBa NPOABIIIACH YKe
¢ caMmoro Hawama yupexjaeHus Eppomeiickoro CooOmiecTBa, rie ObUT 3asBIEH OCOOBIN
pexxuM - «mpaBoBoii mopsinok CoobmectBay. HeognokpatHo ECC pas3bscHs B CBOUX
MOCTAHOBIIEHUSX, YTO Ha Tepputopun EBpomneiickoro CoobmecTBa chopMHpPOBaH «HOBBIH
MPaBOBOH MOPAIOK MeXayHapoaHoro npasay. M xors EC He Obl1 coBeplIeHHO OTOPBaH OT
MEXIYHApOIHOTO MpaBa, HA €ro TePPUTOpPHH (PakTHdecKu co3maH domain réservé w/wnm
TaK Ha3bIBAEMBIN «caMoJ0CTaTOUHBIN» (self-contained) mpaBoBO#l pexuM, B KOTOPOM
cepa MpaBOBOrO PEryIMpoOBaHUs, B TOM 4HUCIE B cepe MpaB YelIoBeKa B 3HAYUTEIBHOM
CTENEHU orpaHnyeHa npaBoM EBpomnelickoro Coro3a, KOTOpOE KOTOPOE MOCIEI0BATENBHO
pa3BHUBAETCS OTHOCUTENHFHO aBTOHOMHO 10 OTHOIICHHUIO K MEXAYHapOJAHOMY NpaBy . ITO
BJIHMSACT U Ha TOT ()aKkT, YTO YHHBEPCAJIbHbIC HHCTPYMEHTHI MPaB YellOBeKa HE MOMYYaroT
HIMPOKOT'0 MPHU3HAHUS M PACIPOCTPAHEHUS, MOKHO CKa3aTh, YTO OHHM OKA3aJIUCh B CTOPOHE
ot cyaebHo# nestenpbHocTr ECC 1 nestensHocTH yupexaenuid EC.

B 10 xe Bpems, OOJBIIMHCTBO (POPMAIBHBIX MPOLEAYP C TOYKH 3PEHUS 3aKIIOUYECHUS H
HN3MCHCHUA MCKAYHAPOAHBIX JOTOBOPOB OCYIICCTBIIAIOTCA B COOTBETCTBUU C IIpaBHUJIaMU
Benckoii koHBeHuuu. Tak, Hampumep, OroBopku, chenanusle Ilompmeit u
BenukoOpuTanueit 0 ToM, YTO HOJOXKEHUsI XapTuH, ONPEACISIIONIIEe OCHOBHBIE 1IpaBa, He
MOTYyT OBITh UCITOJIb30BaHbI B HallMOHAJIBHBIX CyJaX 3TUX CTPaH, CACJIaHbl 9TUMH CTPaHAMU
B COOTBETCTBUU ¢ npaBwiamu Benckoit Konsennuu. Kak n3BecTHo, Ha3BaHHbBIE OTOBOPKU
IMMO3BOJIMJIM OTHUM CTpaHaM-ydaCTHUIIAM OTKa3aTbCsa OT 00s13aTENILCTB IIpU3HaBaThb
WHANBUAYAJBHBIC IPpaBa KPOME TCX, KOTOPBIC YK€ MNPCAYCMOTPCHBI B NX HAIlUOHAJIBHOM
3aKOHOJATENIbCTBE.

Nzyuante cogepaxanue [Ipotokon N 30 ot 11 uronst 2011 “O npumenenun Xaptun
EBpomneiickoro Coro3a 00 ocHOBHBIX npaBax K [lonbme n CoequHeHHOMY
KoponescTty”

Ha MpeAMET COOTBETCTBHS UX yCIOBHAM crateil 19-23 pasnena 2 Ozosopku
Benckoit KonBeH1Mu 0 mpaBe MeKIyHapOIHbIX JOTOBOPOB.

E]J_[C OJJVH Ba)KHBIM acCIEKT ﬂCﬁCTBHH XapTI/II/I KaKk OAHOI'0 U3 BHUAOB MCKAYHAPOAHBIX
JOTOBOPOB KacCa€TCsd NMPUMCHACMBIX IIpaBHjia TOJIKOBAHUA €€ MoJoKeHUM. B HBEIHEITHUX



MPaBOBBIX (GOPMYIHPOBKaxX XapTuh (CT.53) comepKUTCs yKa3aHUE HA NMTUPOKHHA MOIXO0M K
BOCIIPHATHIO MEXIyHAPOAHO-TIPABOBBIX TNPEANMCAHWN W CTaHAApTOB B OONAacTH NpaB
YeloBeKa:  «...HWYTO He OOJXHCHO  MOJKO8AMbCA KAK — O2paHudusarouee  uiu
npomueopeyaujee  Npagam  uen08eKda U  OCHOBHbIM — CB0O00AM, NPUSHAHHLIM 8
coomeemcmeyrowux — cghepax — ux — NPUMEHEHUs  3AKOHOOAMeNbCMeOM  COH3d,
MENCOYHAPOOHBIM NPABOM U MEHCOYHAPOOHBIMU [[02080pamu, 3aKTIOHEHHbIMU COIO30M UMY
ecemu eocyoapcmeamu-yunenamu, exnoyas Eeponeiickyio Koneenyuio no 3awume npag
yejl08eKa U OCHOBHbIX 60000, u Koncmumyyuamu ecocyoapcme-uneros”.

JanHoe moyio)KeHHE [IOTOBOpa ClEAyeT paccMaTpuBaThb B CBeTe OOIIMX NpaBUIaX
TOJIKOBAaHUSI, IPUMEHSAEMBIX K MEXIYHapOAHBIM JOTOBOpaM, COJIEpIKaIuXcs B pasnene 3
Tonxosanus [{o2oeopoe Benckoil KoHBeHIMM 0 paBe MEXAYHAPOIHBIX JOTOBOPOB.

Benckas Koneenyuu o npage meicoynapoonvix 002080p0s

Cmamus 31. Obwee npasuio moako8aHus

1. Jlocosop domdicer moakosamscst 00OPOCOBECMHO 6 COOMBEMCMBUL C OObIUHBIM
3HAUenuem, Komopoe ciedyen npuoams mepmuHam 002080pa 6 ux Konmexcme, a
maxaice 8 ceeme 0OvbEKMa U yenetl 002060pa.

2. JIna yeneil monkosanus 002060pa KOHMEKCM 0X6amvleéaem, Kpome mekcmda,
BKIIOUAS, NPEAMOVILY U NPUTONCEHUSL:

a) moboe Jlocosop, omHocaueecs K 002080py, KOMopoe Obli0 00CMUSHYINO MeHCOy
BCeMU YYACMHUKAMU 8 CA3U C 3AKTIOUeHUeM 002080pa;

b) 1106011 doKyMmenm, cocmagneHuvill OOHUM UTU HECKOTbKUMU YUACHHUKAMU 6 CA3U
€ 3aKII0YEHUeM 002080PA U NPUHAMBLL OPYSUMU YUACTIHUKAMU 8 KaYecmeae
O00KYyMeHma, OMHOCAUe20CsL K 002080D)Y.

3. Haps0y ¢ konmexcmom yuumuléaiomcesi.

a) moboe nocredyiouee J02060p mexHcOy yUaACMHUKAMU OMHOCUMENbHO MOIKOBAHUS
002060pa U NPUMEHEHUS. €20 NOTONCEHUL,

b) nocredyrowas npakmuxa npumeHerusi 002060pd, KOMopas YCmanaeiuedaem
Jo2060p yuacmuukos omHocumenbHo €20 moaKoGAHUsL

¢) 10bble COOMBEMCMEYIOUUE HOPMbL MENCOYHAPOOHO20 NPABA, NPUMEHIEMbLE 6
OMHOULEHUSIX MeNHCOY VHACTHUKAMU.

4. CneyuanvHoe 3HaueHue npuoaemcs, mepmuty 8 mom ciyuae, eciu YCmanosieHo,
YMo yuacmMHUKU UMenU makoe Hamepenue.

Ha ocHoBe 00mux mpaBuII TOJIKOBAaHHUS JOTOBOPOB, a TAKXKE C YIETOM IMPUHITUTIOB H HOPM,
nevcteyronux B EC, Obul BeIpaOOTaH 0COOBIM TOAXOM K TOJKOBAHHIO OTPAHUYCHHMIA,
JIEHCTBYIONIUX TP NMPUMEHEeHUHU nonoxeHuit Xaptuu. Tak, cratesa 51 (1) Xaptum riassl
VII 0 TOJKOBaHUM U MPUMEHEHUN XapTUH, YCTAHABIUBAET, YTO HOAOIHCEHUS HACMOAWEl
Xapmuu omuoCAMCs K YUpestcOeHUsIM, 6e0OMCMEAM U OP2AHUZAYUSIM COI03A C YUEmOoM
NpUHYUNA cyocuouUapHocCmu U K 20Cy0apCmeam-4ieHam aulib 6 MOM, YO Kacaemcs
8bINOHEHUsT 3aKOHoOamenbemea coiozd. OHU, COOmMBEemCmMBEeHHO, OO0JNCHbL Y8ANCAMD
npasa, creoo8amsv NPUHYUNAM U COOeLCME08ams ux cobmodeHulo 6 cgepax ceoel
KOMNEemeHyuu U 6 HNpeoeldax B03/I0JNCEHHbIX HA HUX, CO2IACHO OpyeuUM Hacmsam
Koncmumyyuu, noanomouuii corosa.

TakuMm 00pa3oM, aHAIU3 OTJEIBHBIX MOJOKEHUH XapTHHU KaK OJHOTO U3 YUPEIUTEIBHBIX
JTOKYMEHTOB, COCTAaBIISIOIIEr0 OCHOBY KOHCTHTYIIMOHHOTO ycTpoiictBa EC, yka3biBaeT Ha



TO, YTO €H MPHUCYIIH NPU3HAKH KaK MEXIYHAapOIHOTO JIOTOBOpa, PEXUM KOTOPOTO
ompenenseTcs npaBuiamMu BeHCKOW KOHBEHLWH, TaK U KOHCTUTYIIMOHHOTO JIOKYMEHTA, Ha
KOTOPBIX pacrpocTpaHsAtoTcs enu u 3anaun EC kak cyrnpa HallmoHaIFHOTO 00pa30BaHMs.
Takoe MmonoXeHWE JAed CO3JaeT He TOJBKO NMPEHMYLIECTBA, HO U (hopMupyeT mpeneisl
NPUMEHEHUS 3TOr0 TOKYMEHTa B KaueCTBe HOPMAaTHBHOM OCHOBBI 3aIIUTHI IPAB YEJIOBEKa.

Mexnynapoansie odsizatenberBa EC M rocynapcers-4/ieHOB B cBeTe
NMPaBoCy0beKTHOCTH

[locne moxmucanusi pykoBomutensiMu 27 rocyaapctB yupeautenbHbeix JJoroBopoB EC B
Jluccabone, crpyktypa u mnpaBonopsgok EC OblmM CyHIECTBEHHO HW3MEHEHBI, 4TO
oTpa3miiock Takxke Ha cratyce EC kak akTopa B MEXIyHapOIHOM IIpaBe.

C storo momenrta EBpomneiickuii Coto3 3amectrnn CooOIIecTBO W HacienoBajl €My, 4YTO
o3Hadaio npuodperenue EC cratyca cyOrekra mexxayHapoaHoro mpasa (ct. 47 JJEC). Ha
IOPaKTUKE 3TO INPHUBEIO K OOPETEHHIO IOJHOW MEXAyHapOOHOH NpaBOCYyObEKTHOCTH,
BKJIIOYas MEXIYHAPOJHYIO JAETHKTOCIIOCOOHOCTh, a Takke (popManbHOE MPaBONPEEMCTBO
cTaTyca IPUIUIECKOTO JInIa, paHee mpuHaexanero CooomecTBy.

B kauecTBe mpuMepa MmepBoro MexIyHapoaHOTO I0roBopa, B kotopom EC peannzoBbiBaeT
CBOHU IIpaBa U 00S3aHHOCTU CyObEKTa MEKAYHAPOIHOTO NpaBa, Ha3plBaloT KOHBEHIMIO O
npaBax WHBaMUAOB. Heo6X0aMMo OTMETUTH, YTO B MOMEHT MOAIMCAHUS 3TOTO AOTOBOPA,
TaKkKe MpU pa3paboTKe MPOIEAYPhl MOATBEPXKICHUS MPUHATHIX Ha ceOst 00s3aTeibCTB,
HEKOTOpBIE JOKYMEHTHI, HalpuUMep, TEKCT NCKIapaldH, CACIAHHOM B COOTBETCTBHH CO
cratbeii 44 KoHBeHIIMM O TpaBax HMHBAIMAOB, de jure COXpaHWI Ha3BaHUE MpPEKHEU
CTOPOHBI 10 JoroBopy - EBponeiickoe CoobmiecTBo. JlanHOE 00CTOSTENBCTBO HE JOIHKHO
BBOJAWTH B 3a0ITy’KJIeHHE, TaK KaKk BCTymuBIIue B cmry ¢ 1 gexabps 2009 JluccaboHckue
HoroBopa 3akpenwmu npaBonpeeMcTB0O EC u ACHCTBYIOT MO YMOJIYAHUIO B OTHOIICHHH
BCEX MEXAYHAPOIHBIX aKTOB.

Crnenyer oOpaTuTh BHUMaHWE Ha OTHENbHBIE ycioBus KoHBeHIMHM 00 WHBamuaax, B
YaCTHOCTH, TIOJIOXKEHUST 00 OCOOBIX 00s3aTeNbCTBAX ISl CTOPOH, HMMEIOMIMX CTaTyc
“opraHmM3anys peruoHANBHON WHTerpanuu’. B cooTBeTCTBHM C OOIIMMH TpaBHUIAMH IS
MEXKYHApOJHBIX JIOTOBOPOB M BBIMOJNHSS yciioBus Ha3BaHHOW Koneenuuu, EC chenman
3asBJICHHE, B KOTOPOM Iepeuuciwil rocyzaapcrBa-wieHsl EC, a Taxke omnucal
komrereHnuio EC B OTHOIIIEHWH BOMPOCOB, peryiaupyemMbix KoHBeHIMeH, a Takke 00beM
KOMITETEHIINH, TIepe/IaHHbIX €My CYBEpEHHBIMH TOCYIapCTBAMHU-UIICHAMH.

Hzyuume cmamoio 44 Kongenyuu 06 uneanuoax u 03Hakombmecs ¢ 3aasienuem
Esponeiickozo Corsa, HanpasieHHo2o 6 C8:3u ¢ NOOMBEPAHCOeHUEM
obs13amenvrocme 6 omuowenuu Konsenyuu 06 uneanuoax, noonucannou EC 30
mapma 2007 u o0obpennoti 23 oexadpsa 2010. Obpamume sHumanue Ha 0o6vem
rkomnemenyuu EC, a makoce urenos EC 6 omHoueHuy 60npocos, C8A3AHHbIX C
yuacmuem 8 pabome 0p2aH08 KOHBEHYUU.

Omeemvme na éonpoc: Kak ocywecmensiem EC npaso eonoca na Konghepenyuu
20Cy0apcme-yudacmuuKo8 KOHGeHYUU?

U3 paccmoTpeHHOrO mpuMepa MOXKHO BUAETh, Kak odopmisiercs orosopa mexnay EC,
ctpanamu-wieHaMn EC  #®  rocygapcTBaMH-CTOPOHAMH TIO  COOTBETCTBYIOLIEMY
MEXIYHApOIHOMY JIOTOBOpY. BEINIOJHEHWE TakuX JIOTOBOPOB, a TaKXe BOMPOCHI
MEXIYHApOIHOH OTBETCTBEHHOCTH/IEIUKTOCIIOCOOHOCTH 3a TOCIEACTBUS, BHI3BAaHHBIC



HEHCITOTHCHUEM MEXKIYHAPOJIHBIX 00sI3aTENbCTB IO JIOTOBOPY, MPEJACTABISIOT COOOH
OTIENBHBIN 0JIOK BOIPOCOB.

HccnenoBareny, n3yvaromme 0coObIi pexkuM OesTENFHOCTH CYOBEKTOB MEXITyHAPOIHOTO
IpaBa CO CTAaTycoM “OpraHM3allisg PerMOHaJIbHON MHTErpalyu’ yKa3bIBalOT HA TO, YTO B
ciydae oTkaza MHCTHTYTOB EC oTBeuaTs 3a 00s3aTenbCcTBA CTPaH-WICHOB, MOTpeOyeTcs
o0paTuTbCS K TPAagUIMOHHBIM HWHCTPYMEHTaM MEXIYHApPOAHOH OTBETCTBEHHOCTH B
COOTBETCTBHUM C TNpaBHJIaMH ~KJIACCHUECKOT0” MEXIyHApOJHOTO IPAaBOM, PETyIUpyeMble
Benckoit KonBeHnnueil o npase MeXAyHapOIHBIX JOTOBOPOB, U B YACTHOCTU MPUHLUIIOM
pacta sunt servanda.

Obpamasicc BHOBb K KOHBEHIIMM O 3amuTe MpaB WHBAJIUIOB KaK MHCTPYMEHTY 3alllUTHI
MpaB YeJIOBEeKa Ha MEXIYHApOJHOM YPOBHE, TEHepb I TOTO, 9TOOBI OOCYIUTH BOIIPOC
craryca EC, BaskHO OyzeT UMeTh B BUIY, UYTO MIPU3HAHKNE 003aTEIbHOCTH YHHUBEPCATbHBIX
KOHBEHIIM B oOnacTu mpaB duenoBeka mNoTpedyor ot EC Oompmieit OTKPHITOCTH K
MEXIYHApOIHOMY TpaBy U BocmpuuM4uBocTH TmpaBa EC K  yHUBepcaabHBIM
MHCTPYMEHTaM.

B HOBBIX ycnoBusax orBeTcTBEHHOCTh EC - Kak cyOheKTa MeXTyHapOHOTO MpaBa— MOXKET
BO3HHMKATh, KaK M3 MPSMBIX 0053aTENbCTB, BHITEKAIOIINX U3 MEXIYHAPOAHBIX JOTOBOPOB,
YY9aCTHUKOM KOTOPOTO CTaJl W/MIK MOKeT cTath EC, Tak U B CBSI3M C OTBETCTBEHHOCTHIO 32
rocyaapctBa-wieHsl EC, KOTOpBIE SBISIFOTCS CTOPOHAMH B PAa3IMYHBIX MEXIYHAPOIHBIX
noroBopax (MexnayHaponubiii I[akT 0 TpaXgaHCKMX H  IOJUTUYECKUX IpaBax,
MexnyHaponuslii [lakt 00 SKOHOMHYECKHX, COIHMAIbHBIX M KyIBTYPHBIX IIpaBax,
KonBeHiust o nukBUAanuu BceX (OpM pacoBOi AMCKpUMHUHAIMK, KOHBEHIMS MpPOTUB
nbITOK ¥ KOHBEHITHS 0 3amuTe mpas AeTeH U Ap.).

OcHOBaHHBIE Ha TPUHIUIAX YHUBEPCATHLHOCTH M HEOTUYXITAEMOCTH MEXIyHApPOIHBIC
JOTOBOpPBl B 00OJACTH MpaB YENOBEKa, HOJDKHBI OyIyT NpUMEHsAThcs opraHamu EC,
HaJIeTIEHHBIMH ~ BIIACTHBIMH TTOTHOMOYHMSMH JUJISl OCYIIECTBJICHHE IIpaB dYeIOBEKa Ha
TEPPUTOPUH STOTO EBPOIEHCKOTO YHUKATIHLHOTO MEXKIOCYJApCTBEHHOTO 00pa30BaHusI.
Hcxons w3 TakoWl JIOTMKH, Kak CyOBEeKT MexayHapomHoro mpasa, EC gomken Oyner
MPUMEHSATH TTOAXO0/IbI, HanOolee MPOTPECCUBHBIC C TOUKU 3pEHHS 00heMa U TEepPEeyHs MpaB
yesioBeKka. JTO OXKHJaHUe MMOKa HEe BIIMCBHIBAETCS B IIMPOKO MPHUMEHAEMYIO KOHIIETILIHIO
«camomocTatoyHoro» (self-contained) mpaBoBoro pekuma, B KOTOpoM cepa mpaBOBOTO
pETYIIMpPOBaHUS W OTBETCTBEHHOCTH OTrpaHW4MBaeTcsi 3akoHoaarensctBoM EC u He
pacnpocTtpansercs 3a npezenst npasa EC.

CrnoBocoueraHune «oOmMe i TOCYIapCTB-WICHOB MEXIyHApPOIHBIE O0s3aTeIhCTBAY
(IlpeamOyma, wacte 5 XapTuH) BKIIIOYEHO B TeKcT [IpeamMOynbl Hapsy ¢ yIOMHHaHHUEM
KOHCTUTYIIMOHHBIX Tpaaunuii TocymapctB. CoOOTBETCTBEHHO, 00e »TH o00jlacTu —
KOHCTUTYIIHOHHO-TIPaBOBasT W MEXKIYHAPOIHO-TIPaBOBasi - JOJDKHBI PAacCMaTpUBATHCS B
KOHTEKCTE €JMHOTO TMpeIMeTa peryJupoBaHus, T.e. (yHIAMEHTAIBHBIX TpaB U CBOOOI
YeloBeKa.

[MpeamOyna mepeuyucisieT psJ OCHOBHBIX PETHOHAIBHBIX JIOTOBOPOB B OOJIACTH TpaB
YelioBeKa, HalpuMep, EBpONedcKyl0 KOHBEHIIMIO O 3alUTe MpaB YeIOBEKa U OCHOBHBIX
cBoOop, conuanbHble xaptun EC m CoBeta EBpormbl, a Takke NpelneAeHTHOE MNpaBo,
ycranapnuBaemoe Cyzmom Epomneiickoro CooOma u EBpomeiickum Cymom mo mpaBam
YeNoBeKa B KAUEeCTBE TE€X, KOTOPBIE WILTIOCTPUPYIOT KOHIEIIUIO «00IIHe I rocy1apCcTB-
YJIEHOB MEKIYHAPOIHBIE 00s13aTEECTBAY.

[Ipu packppITHH 3HAYEHUS STOW KOHIENIIMK ¥ TEPMHUHA, CIIeAyeT 00paTUTh BHUMaHUE Ha
JBE JICTaJIH, TPEOYyIOLINe YTOUHEHHUS:

Bo-miepBrix, mepednciienHsie goroBopel EBporetickoro Coro3a m CoBera EBpombi, X0Ts
MMEIOT PETMOHAIBHBIN OXBAT, TOXKE 00JIaIal0T CTaTyCOM MEXIIYHAPOAHBIX 00s13aTelbCTB U



perynupyrorcs: npasuwiamMu BeHckoil koHBeHIMU «O npaBe MEKAYHAPOIHBIX JOIOBOPOBY
(1969). Kpome Ha3BaHHBIX COrJamieHWH, OOmMMH Ui rocyzapcTB-uwieHoB EC Ha
CETOINHSIIHNM AEHb SIBISETCS MHOXXECTBO YHHMBEPCAJIBbHBIX JOTOBOPOB B OOJIACTH IpaB
YeJIOBEK, KOTOPBIE MOANMCAHBI U paTU(OUIIPOBAHBI ITUMH TOCYAapCTBAMHU.

Haiigure mpuMepsl yHHWBEpCAbHBIX KOHBEHIIWH, KOTOpBIE PaTH(UIIMPOBAHBI Ha
JTAHHBII MOMEHT BceMH rocyaapctBamu-aieHamu EC.

Bo-BTOpBIX, ecrmy BepHYTbCA K TEPMHHY «MEKIyHApOIHBIE 00513aTENbCTBAY/ «o0Imme
MEKIYHApOIHBIE 0053aTeNbCTBA», CIEAYyeT BCIOMHHUTH, YTO COTJIACHO CYIIECTBYIOIICH
KJITacCH()MKANN HCTOYHUKOB MEKIYHAPOIHOTO TIPaBa, JOTOBOPHI SBISAIOTCS OJHUM, HO HE
€IMHCTBEHHBIM BHAOM aKTOB, IOPOXKIAOMIMX MEXKAYHapOJHBIE  00S3aTeNnbCTBa.
MesxayHapoJHO-TIpaBOBbIE 003aTENbCTBA MOTYT BOSHHUKATh KaK B Pe3yJIbTaTe JOrOBOPOB,
TaK M B CHIy JIEHCTBYIOIINX IPAaBWI MEKIYHAPOIHOTO OOBIYast M MPHUHIUIIOB IpaBa (CM.
MHQOpMaIMIO HIDKE). B cuimy TOro, 4rto Kpyr MCTOYHHMKOB MEXIYHApOIHOTO IpaBa H,
COOTBETCTBEHHO BO3HMKAIOIIUX O0O0S3aTENbCTBA, SBISETCA OOJee MIMPOKHM, YeM 3TO
yKazaHO B npeamOyne XapTHu, aHaIU3 KOHIENINH TpedyeT Ooyee pa3BepHyTOTO aHaIN3a.

HcTouyHnKaMi MEXITYHAPOIHOTO MpaBa HA3bIBAIOT Te BHEIIHUE (DOPMBI, B KOTOPBIX

BbIpaXXacTCs 3TO IIpaBo. HpI/IHSITO Cc4yuTarb, 4YTO O6HIGHpI/13HaHHI)IM SABIISICTCA
nepeyeHb UCTOYHUKOB MEKIYHApOAHOTO MpaBa, MPUBEACHHBIA B MyHKTE 1 cTaThu
38 Ycraea Cyna OOH.

OCHOBHBIE HCTOUHUKH MEXKYHApPOIHOIO IIpaBa:

a) MEXIyHapoAHblE KOHBEHLMH, Kak oO0mue, TaKk U CIELUaJIbHbIC,
YCTaHaBIUBAIOIIME  TpaBWia,  OINpPENEICHHO  INPHU3HAHHBIE  CHOPSIIUMHU
rocy/1apcTBaMU;

b) MexayHapomHbBIi O00BIYAl Kak JOKa3aTelbCTBO BCEOOINed MpakTHKH,
IIPU3HAHHOM B KaYECTBE IIPABOBOM HOPMBI;

¢) o01mye NpUHLIUIBI TpaBa, TPU3HAHHBIEC IUBUIM30BAaHHBIMU HALUSAMM;

a TakXKe BCIOMOraTelbHble («B KayeCTBE BCIOMOTAaTEIbHOTO CpPEACTBA JUIs
oTpeziesiCHHsI TPABOBBIX HOPMY) !

d) C OTOBOPKOH, yKa3aHHOHW B cTaTtbe 59, cyneOHbIE PEHIeHHS W JTOKTPUHBI
HanboJee KBUTM(UIMPOBAHHBIX CIICIHAIMCTOB 110 MyOJIMYHOMY MPaBy Pa3IHYHBIX
HaIUH.

Crnenyer NOMHUTb, HAlpUMEpP, YTO MEXIYHApOAHO-IPABOBAsI OTBETCTBEHHOCTb MOXKET
HacTynuTh Kak i EC, Tak u A1 TOCYAapCTB-WICHOB B pe3yibTaTe NEUCTBHUSI OCOOBIX
HOPM MEXIyHapOIHOTO 00bIYast - JUS COQENS, a TakKe B CHITy 00s13aTeIbCTB €rga 0mnes.
Hekotopple W3 HCTOYHHKOB MEXKIyHAPOJIHOTO IIpaBa CYIIECTBYIOT, pPa3BUBAIOTCS W
MPU3HAIOTCS HOPMaMH, MOPOXKAAMIIMMHU FOPUIAMUECKUE TOCIEACTBHS JJii CYObEKTOB
MEXIYHApOIHOTO TpaBa, 0Oe3 TMPOXOXKACHUS (OpMaIbHONH TPOIENyphl TONTYICHUS
corylacusi OTACNbHBIX TocynapcTB. EC B nuiie ero opraHoB, a TakKe TOCYIapCTBA-UICHBI
EC nomkHBI 3HATh O TAKUX OCHOBAHHS MEXyHAPOHO-TIPABOBBIX 00s13aTeNLCTB. OpraHbl
MEXIYyHapOoaHOU roctulMu, B ToM uucie U cyapu ECC, mpusHaioT BO3HUKHOBEHHE
MEXIYHAPOIHBIX 0053aTEJILCTB HA OCHOBE MPABUII MEKIYHAPOIHOIO 00bIUast U YKa3bIBAIOT
Ha BO3JICHCTBUE ATUX HOPM Ha BHYTpEeHHUE U BHelIHue oTHomenus EC.

Takum o0Opa3oM BIOJIHE OOOCHOBaHHO OXHaTh, uTo EC B JMIle €ro opraHoB W jajiee
OyJIeT TpHUMEHSTh IOAXOJl, OCHOBAaHHBIH Ha TPU3HAHUM TOTO, YTO MEXTyHapOIHbIC



obsi3aTenscTBa EC M ero 4ieHOB MOTYT HACTYIaTh B pe3yibTaTe JNEHCTBUS «BCEOOIIETO»
MpaBa, KOTOPOE BEIXOJUT 3a Y3KHE PaMKH TOKTPUHBI “camojocTaToyHoro pexuma EC”.

B aT0ii cBS3 ocTaercs OTKPHITBIM Bompoc, OyneT mu B ECC mo-npexHeMy TOMHUHHPOBATH
koHnenmus “‘self-contained” pexxum mns EC wim moaxonsl cyna OynyT pa3BHBAaThCsS B
HaIPaBJICHUH BCEOOIIET0 MEKYHAPOIHOTO TIPaB, MO KpalHel Mepe B OTHOLICHUH 3aIUThI
Y TIPOJIBIDKEHUS TIPaB YEIOBEKa.

Wrak, ananu3s npaBocyobektHOCTH EC B cBeTe MEXIyHApOAHBIX 0053aTEIILCTB, PEXKIE
BCET0 B 00JIACTH TpaB YeJIOBeKa yKa3hIBaeT Ha TO, uTo EC HeceT MexayHapo HO-
MIPABOBYIO OTBETCTBCHHOCTh 32 BBITIOJHEHUE MEXKITYHAPOIHBIX 0053aTEIILCTB B 00JIACTH
MIPaB YeJIOBEKa, BBITEKAIOIINE KaK U3 JIOTOBOPOB, B KOTOPBIX CTOpOHOH sBisiercs EC, Tak u
0 MEXIYHAPOIHBIM 0053aTE€IHCTBAM €TI0 WIEHOB, KOTOPHIE MOTYT OBITH BBITEKATh HE
TOJIBKO U3 JIOTOBOPOB, HO W JIPYTUX UCTOYHHMKAX MEXKyHApOHOTro mpaBa. KoHmenus
“self-contained” pexum, pazpabotanHas B pamkax EC, COCTOHUT B TPOTHBOPEUHH C
MPUHIMTIAMHI MEXIYHAPOIHOTO IpaBa M MEXITyHAPOIHO-TIPABOBOI OTBETCTBEHHOCTH.

1.1 Bzaumogpeiicteue cucrembl QyHaameHTanbHBIX NpaB EC M KOHCTUTYLIMOHHBIX
Tpanuuuii rocyaapcTB-uieHoB EC
[IpuHIMNUanbHO  BaXXHBIMM ~ OCOOCHHOCTSIMM ~ XapTUM Kak 0a30BOro  3jieMeHTa
KOHCTUTYLMOHHOTO 31aHu1 EC npu3HaHue Hamu4uusl HEpa3phIBHOM CBSA3M IpaB U cBOOOZ,
3aKpEIUIeHHBIX B XapTUM, C KOHCTUTYLHOHHBIMH TPATULMSAMH TOCYIapCTB-UJICHOB
(IlpeamOyma, maparpad mnaTeiii XapTuu), U TpeOOBaHHE «TaPMOHUYHOTO TOJIKOBAHHSDY
crTareil XapThUH ¢ y4eTOM KOHCTUTYIIHOHHBIX Tpaauiui(ct.52 yacts 4 XapTun).
CucremMaTruecKkoe TOJIKOBAaHHE OTACIBHBIX MOJOKECHUN XapTHil TO3BOJIIET TAK)KE BHIBECTU
OIIPEICJICHHYI0 MEPAPXUI0 HCTOYHUKOB, CPEAHM KOTOPBIX «KOHCTUTYLMOHHBIE TPAIMLIUI)
n/mm  «O01Me KOHCTUTYITUOHHBIE TPAJUIIMNY HAXOATCS Ha BEPXHEM YPOBHE.
Kak wusBectHO, cioBocouetaHue u mNoOHATHE «KOHCTUTYLMOHHBIE TpagULMW» W/WUIH
«OO01IKe KOHCTUTYIMOHHBIE TpaJuium» ObLIO BBelneHO B obopor Cymom Eppomerickoro
Coro3a 1 3aTeM BOLIO B yupeauTenbHble JokyMeHTsl EC 1 HermocpeacTBeHHO B XapTHIO.
K. B. ApaHoBckwuii, paccMaTpuBas OOIIHE MOIXOABl K TMOHATHIO ‘“KOHCTHTYIIHOHHBIX
Tpanuiuii”, yKa3plBaeT Ha TO, YTO TOMY THIIy TOCYAapCTBEHHOI'O YCTPOWCTBA, KOTOPHBIH
CIIOXKWIICS Ha TeppuTopuu coBpeMeHHoro EC, mpucyil KOHCTHTYLMOHAINM3M C TOYKH
3peHHs ‘“MHUPOTBOPUECKOTO Ha3HA4eHHs KOHCTUTYIHH. OH TNPUXOAHUT K BBIBOAY, YTO
KOHCTHUTYIIMM CIIy’KaT JOCTHKEHHUIO “IOPHINYECKH YCTPOEHH(Oro) rpakJaHCK(0ro) Mupa,
TO €CTh OOIECTBEHHO(TO) corjiacu(sl) Ha YCIOBHAX JIMYHOW W TIOJIUTUYECKOH CBOOOJIBI,
BEPXOBEHCTBA IIpaBa C NPHU3HAHHWEM BIJIACTH MOJOTYETHOro rocyaapcrsa. llonsaTue
“KOHCTHTYIIHOHHAS TPAJUIs’, aBTOP pacCMaTpPHUBAET KaK ‘“OOHOBIsIEMOE, HO YCTOHYHBOE
M LEJIOCTHOE NpaBooOpa3oBaHWE”, KOTOpas, IO MHEHHIO aBTOpa, JMJOJDKHA ObITh
“o0ecrieueHa  MHIAMBHIYAIMCTHYECKHMM  MHUPOBO33DCHHEM,  PAlMOHAIM3MOM  H
nparMatu3MoM”. VHTepeCHBIMH W TOUYHBIMU NPEICTABISIOTCS OLIEHKH aBTOpa, KOTAa OH
OUIIET O CONUANbHBIX M aHTPONOJIOTMYECKHX OCOOEHHOCTEH, KOTOpbhIe MPHUCYIIH
KOHCTUTYIIHOHAIM3MY:  “‘cneyughuueckue  00paszvi(Hapood, AUYHOCMU, 20CY0apcmed,
3aKOHA, C€y0a), MaHepvl GOCHPUAMUS, CENeKYUU IMOYUL, PA36UMAs HOPMAMUBHOCHID,
YMeHue a00el Gblcmpausamy, yCeaueams U 60300HOGIAMb NPAGULA, HATUYUE CUCTHEMbI
nepedauu u nompeobienus npago cooepicawei urngopmayuu. CeolicmeenHvle el gepa 6
Pasym, 3aKOH, PAGEHCMEO U NPABA Yel06eKd, NOOO3PUMENbHOCIb K GIACU GbIPAICEHbL G
HaBbIKax nogeoeHus” .
B.C. Hepcecsnu onuceiBan pasiudHble (OpMBI TOCYJapCTBEHHOTO YCTPOHCTBA H
MOJUEPKHYJI, YTO MyTh K KOHCTPYKIMH H (opMaMm TpaBOBOI OpraHM3alldd TOCYIapCTB
ABJISIETCS. OCOOBIM Uil KaKIOH CTpaHbl, YTO OOYCJIOBIEHO MHOXXECTBOM (PakTOpOB,



BKIIIOUAS:  “Xapakmep  COUUANbHO-UCMOPUYECKO20 — DA3BUMUSA  KANXCOOU  CMPAHbL:
HAYUOHANLHBIMU U OYXOGHBIMU  MPAOUYUSAMY, ONBIMOM  20CYOAPCMEEHHOU  JCU3HU,
00CMUSHYMbIM  YPOBHEM NOAUMUYECKOU U NpAgo8ou Kylbmypbl, 2eonoIumui4ecKumu
obcmosmenbcmeamu u OpyeuMu GaKkmopamu. .

[IpencraBisiercsi, YTO MO3UIMU 3TUX ABYX aBTOPOB OIMCHIBAIOT OOLIME MPU3HAKH, KOTOPBIE
(hopMHPYIOT TIOHATHE «KOHCTUTYIIIOHHBIC TPATUIMF» ¥ HAIMONHSIIOT OTO TOHATHE
coJepKaHueM, KOTOpOE BKIIIOYAET B ce0sl TaHHbIE SMIIMPUIECKUX HAOTIOACHHH.

Ecny moaBITOXATE TEOPETUUECKHE PacCyXIEHHs, pa3HUIAa B CONEPKaHWU KOHCTUTYIIUH
OTIENBHBIX EBPONEHWCKUX TOCYAAapCTB, B TOM YHWCJIE KaTaJoOroB MIpaB M CBOOOA U
MEXaHH3MOB 00ECTeYeHHUs 3TUX MPaB U CBOOOJ, CYIIECTBEHHA W 3aBUCHT OT COLMAJILHO-
HSKOHOMHUYECKHX, KyJIbTYPHBIX, HCTOPHUECKUX OCOOCHHOCTEH.

OTH BBIBOABI MOATBEPXKIAIOTCS pe3ynbTaTamu ucciepoBanuii JI. Beccennuka, KOTOpbIi
MpOBEJ aHaJ N3 HAIMOHAJIBHBIX OTYETOB TocydapcTB-wieHoB EC, mpeacTaBlIeHHBIX STHMH
ctpanamu B MexnayHaponunyro ®enepamuro EBpometickoro npasa (2011-2012) roma. On
MOKas3all, YTO KOHCTUTYIIHH COJEPIKAT, K IPUMEPY, CIEAYIOIIUE Pa3InIHs:

HeonnHakoBeIii ypOBEHb 3alIMTHl WHAWBHIYaTbHBIX IPaB. MPaBO HA JKU3HB, 3aIUTa OT
IBITOK U pabcTBa mMeeT Oosee HU3KYIO 3amuTy B [lanuu; B [lompme u Wpnangum He
MOMAMAAAOT TOJ 3aIUTy TpaBa CEMbH, KOTOPHIE CO3MIAaHBI OJHOIIOJBIMA WHIWBUIAMU,
colMajbHblE W IKOHOMHYECKHE IpaBa HE TapaHTHUPYIOTCS MHOTUMH HAIlMOHAIBHBIMH
KOHCTUTYIIMSIMH B TOM 0OOBbeMe, KOTOphlli obOecrieunBaer Xaptus u T.4. C apyroi
CTOPOHEI, €CTh IpaBa, KOTOpPhIE 3alUIIeHBl Ha 0oJiee BHICOKOM ypOBHE, YeM B XapTHH:
Hanpumep, B Mpnananu 3amuinaercst IpaBo Ha KHU3Hb HEPOXKJEHHOTo peOeHKa, MpaBo Ha
paccMOTpeHUH Jefla CyJIOM TPUCSDKHBIX MO JAeiaM, BBIXOMAIIMX 33 Tpeaesbl
HE3HAYHNTEIHHBIX, MPU3HAHUE TIpaBa Ha 3allUTy pelryTanuu, B Humepmanmax mpaBo Ha
o0pa3oBaHKe MMOJKPEIUICHO M MPAaBOM Ha paBHOE (PMHAHCOBOE OOECIICUeHUE 00pa3oBaHus,
B CnoBakun, Yexun, bonrapuu u [lonpme — Oonee MUPOKUI MepeyeHb CONUANBHBIX U
9KOHOMHYECKHX IIpaB, yeM B XapTuu, B IlopTyraiuu npu3HaHO WHAWBUAYAIBHOE MPaBO
Ha «XOpolee yIpaBICHHE.

Paznmuumst B TpU3HAHWUM TIpaB, KOTOPBIE COCTABISIOT SIIPO  KOHCTUTYIIMOHHOM
UACHTHYHOCTH OTAenbHBIX cTpad EC. Jo Tex mop moka oT/eNnbHbIe TpaBa, COCTABIISIONINE
OCHOBY KOHCTHUTYIIMOHHOTO YCTPOWCTBA ATHX CTPaH COBIMAMAIOT ¢ XapTHel u cyneOHOi
npaktukoii ECC, MOXHO HMCXOAWTH U3 OONIHOCTH KOHCTUTYLMOHHBIX Tpamuimii. Ho
HEOOXOJIUMOCTh COOJIOZICHUS YBKEHHS K HJICHTUYHOCTH HAI[MOHAIBHBIX KOHCTUTYIWH
Tpebyer or EC BHUMaTenpHOTO M3ydeHHUs] OCOOCHHOCTEW, KOTOPhIE CBUACTEIBCTBYIOT O
CYHIECTBYIOIIMX OTIAMYMsIX. B Hexoropwix cBoux pemeHusx ECC yxke mokasam, 4To
KOHCTUTYIIHOHHBIE HOPMBI, 00€CIIEUNBaIONINE UIEHTUYHOCTh MIPABOBOM CHUCTEMBI, MOTYT
BECTH K OTpPaHUYCHUIO ()yHIAMEHTAIBHBIX MPAB, 3aKPETUICHHBIX B XapTHH.

Uzyunte Sayn-Wittgenstein Case (C-208/09), B kotopom ECC paccmotpern 3ampoc
W3 aJIMUHUCTPATHUBHOTO CyJia ABCTPHUH 110 )Kasio0e WHANBUIA Ha OTKa3
aBCTPUICKMX BIIACTEH COXPAHUThH MMS, YKa3bIBAIOIEe HA TIPHHAICKHOCTD K
JIBOPSTHCKOMY THUTYITY.

Kaxkue ocobennoctn HaHHOHaHLHOﬁ HUICHTUYHOCTU OKa3aJIuCh NpeaAMETOM CIIOpa
u kakoBa no3uiust ECC B Bompoce mpaBOMEPHOCTH OTPaHUYCHHI ITpaBa Ha
NEpCABUIKCHUEC B CBETC HALIMOHAJIbHBIX 0COOEHHOCTEN 3alIUTHhI O6III€CTB€HHBIX
nenHocteit (public policy grounds) u 3akonomarensctea EC?

cm. http://ec.europa.eu/dgs/legal service/arrets/09c208 _en.pdf



http://ec.europa.eu/dgs/legal_service/arrets/09c208_en.pdf

CrnexyeT MOMHHUTB O TOM, YTO UMEHHO KOHCTUTYLIMOHHBIE CYABI cTpaH-uwieHoB EC ceirpanu
BOXHYIO pOjib B ()OPMHPOBAHMU CaMOW OCHOBBHI (pyHIaMEHTAIBHBIX MpPaB E€BPOIEHCKOro
coobmectBa 1 EC. B HacTosiee Bpems, KOIMIECTBO KOHCTUTYIIMOHHBIX CYIOB U HX POIb
B cucteMme koopauHat EC 3HaunTeNnbHO BO3poca.

Uzyuute neno Omega of the ECJ I - 9654 JUDGMENT OF 14, 10. 2004 — CASE
C-36/02 u npoaHaM3upyiTe KOHIICTIIUIO «JOCTOMHCTBO», KAK OHA PacKPhIBACTCS
B CyJIeOHBIX mocTaHoBieHUsIX PeneparnBHOi Pecrydmku ['epmannu. K kakum
3akmroueHusM npuires CCE 0THOCHTENBHO “OCHOBOMOIATAIOIIETO COOTBETCTBHUS
MeX/ly HallMOHAJIBHBIM 3aKOHOJaTENIbCTBOM, 3aKoHOAaTenbcTBOM EC u
KOHIETIHEN “TOCTOMHCTBO YeToBeKa’?

BripaboTaHa i KOHIIETIINS “TOCTOMHCTBO” B Cy€OHON NMPAKTHKE WM HAYYHBIX
uccienoBanusax Bameit crpanst? Ecnu na, mpoaHanm3upyite o0mme u
OTJIMYHUTENbHBIC 0COOCHHOCTH 110 CPABHEHUIO C JIOKTPUHATHLHBIMH MOJXOJIAMH .

Cropel  OTHOCHTENBHO OalaHCa ¥ TapMOHHHM MEXAy MpaBoBbIM pexumoM EC u
KOHCTUTYLIMOHHBIMH CHCTEMaMH OTHEJbHBIX TOCYJapCcTB pa3pemaroTcs EBponeiickum
cynom cmpaBemmboctd (ECJ) ¢ yderom mumanektudeckoro pas3sutusi EC Ha ocHOBe
YBaXXEHUSI K IpaBaM 4YEJIOBEKa, ~KaK OHU rapaHTupoBaHbl EBpomeiickoil KonBeHuuein o
npaBaX 4YeJIOBEKAa W BBITEKAIOT B KadecTBE OOMIMX NPUHIMIIOB COOOIIeCTBA U3
KOHCTUTYLIMOHHBIX TPaJAULIMNA CTpaH-yYaCTHHIL] TPOAOIKAKOTCS.

JelicTBUTENBHO, COACp)KAaHHE MOHATHA «OOIIME KOHCTUTYLMOHHBIE TpaIulMn» IOKa
ocraercsi HesicHbIM. Kak u3BecTHO, ()paza «KOHCTHTYHMOHHBIE TPAJAUIUIN» Obllla BBEICHA B
npaBoBoil 000poT cympsimu ECC Ha OCHOBE MpakTHKH  C€aMOro CyJa, a TakkKe
npeneaeaTHoro npasa ECIIY, HbIHENIHWE HUCCIIENOBAHUS MPOBOAATCS HAa OCHOBE HHOIO
MOJX0/1A - «CHU3Y BBEPX», UTO MO3BOJISIET HAAEATHCS HA OJIyYCHUE OOBEKTUBHBIX JAHHBIX.
Wuctutyr EBponeiickoro IlpaBa mnpoBoAWT B HACTOSILEE BpeMsl KOMIUIEKCHOE
yI‘J'IY6J'IeHHOC HN3Y4YCHHUC OTACJIbHBIX HallWMOHAJIbHBIX }OpHCI[I/IKHI/Iﬁ, YTOOBI BOCCO31aTh
SMITUPUYECKYIO OCHOBY aKCHOMBI 00 “O0IIMX KOHCTUTYITUOHHBIX TPAIUIHIX .

W3zyuute cxemy, KOTOpas WILTIOCTPUPYET, B KAKUX CIIydasx MPUMEHSETCS XapTHsl
(byHAaMEHTATBHBIX MPaB B CycOHOMN 3aIUTE, B KAKKUX CIYYasX WHIAUBUI MOKET
00paTUTKCS ¢ Kkamob0i Ha HAPYIICHHSI TOJI0KEHUH, 3aKPEIJICHHBIX XapTHEH.
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INFRINGEMENT PROCEDURE

B 3akmroueHnn BaKHO elle pa3 MOJYEPKHYTh, YTO KOHCTHTYLIMOHHOE ycTpoiictBo EC He
3aMEHSET CUCTEMY KOHCTUTYIIMOHHBIX TIPaB U cBOOOJ CTpaH-Y4aCTHHUI, M HE CONEPHUYAET
C CHCTEMOIl HAallMOHAJIBHOM 3allMThl HapyLICHHBIX MpaB. [IpuHIUIBI cyOcuaAnapHOCTH U
orpaHUYeHHON KomreTeHu opraHoB EC craBsaT nperpasl Ha IMyTH TOTO, YTOOBI XapTHs
CTajla UHCTPYMEHTOM IIPSIMOTO JEHCTBUSI U NPUMEHEHSI0ach MHANBUIAMU U TOCyJapcTBa-
yieHaMH. XapTHsi He KOHKYPHPYET C CUCTEMON KOHCTUTYLIMOHHBIX MIPaB CTPaH-yYaCHUI U
HE UCTIOJIB3YeTCs, €CIIM HEeT MpuMeHeHus 3akoHoaarenbeTBa Coroza(Crarbs 51 (1) Xaptum.

dynnamentanbuble npaBa EC kak Sue generis B cucreMe MeKIyHAPOTHOI 3alIUThI
HHIUBUAYAJIBHBIX IPaB: CPABHUTEIbHO-NIPABOBOM aHAIU3

N3yuuB 0COOCHHOCTH IOPHIMYECKOTO pekuMa XapTHH, a TaKKe €€ PO B CHCTEME C
Y4ETOM €€ MECTa, CIEIyeT MEepPedTH K aHaIu3y KOHIENIUH U XapaKTEPUCTHK caMoil
cuctembl ¢yHaameHTanbHbeIX mnpaB EC. Ilenbio CpaBHUTENBHO-IPABOBOIO 3KCKypca
SIBJIIETCSL TIOTIBITKA COPMHPOBATH TPEACTABICHUE O MPAKTUYECKONW 3HAYMMOCTH 3TOTO
WHCTPYMEHTA B IPOJBW)KECHUH U 3aILUATE MIPAB YEJIOBEKA.

Kak yxe Obuio mokazano, Xaptua ¢yHaaMeHTadbHbIX npaB EC obGiagaer ocoObIMH
XapaKTCPpUCTUKAMH, KOTOPBIC OTIMYAIOT €€ OT APYIruX MEKAYHAPOAHBIX OOI'OBOPOB, YTO
JeNaeT HeOOXOMMMBIM KIacCH(HUIIMPOBATh ATOT MEXaHH3M B KadecTBe SUE Qeneris mo
OTHOIICHHWIO K CYIIECTBYIOIIUM MEKIYHAPOIHBIX M PErHOHANbHBIX WHCTPYMEHTaM
3alIUTHI TIPAB YEIOBEKA.

Hdns  uenedd naHHOM paOOTBI 3TH HMHCTPYMEHTBI OyIyT paccMaTpUBaThCs —Kak
NpUHAIeKANME OOImEeMy peXHMy IpaB 4denoBeka. OCHOBHBIM OOBEIUHSIOIINM 3TH
MHCTPYMEHTHI TPH3HAKOM SBISETCS TO, YTO BCE OHM OOJAAIOT FOPHIMYECKOM CHIION B
oTHoIeHuU rocyaapctB-awieHoB EC. B BpeMsi kak oTJenbHbIE HOPMATUBHBIE aKThl MOTYT
OTJIMYATBhCA JAPYT OT Jpyra, HalpuMmep, TEPPUTOPHAIBHBIM OXBAaTOM JHMOO IIPAaBOBOM
OPUPOJION BOZHUKHOBEHHMS U TPH3HAHMS MEXKIYHAPOIHBIX 0053aTENbCTB CAMHMH
CyOBEKTaMH ITHUX OTHOIICHMH, BCE OHM O0JAalOT TaKXkKe 00s3aTebHBIMU JJIEMEHTaMH,



KOTOpBIE TIPUCYIIIM BCEM HWHCTPYMEHTaM, TaK Ha3blBaeMOro oO0mero ~pexmma
MEXyHApOIHOW 3alIUTHI IpaB YeJIoBeKa’ .

B xoze cpaBHUTENBHOrO aHAIM3a B OyAYT UCIIOJIB30BAThCS CIEAYIOIIUE AKTHI:

e BceoOmas Jleknapanus npas 4eloBeKa

MesxayHapoaabii [1akT o rpaaaHCKUX M OJUTHYECKUX IpaBax

MexayHapoaabiii [TakT 06 9KOHOMHYECKHX, COLMAIBHBIX M KyJIbTYPHBIX IpaBax
EBpormeiickasi KOHBEHLIUS O paBax v CBOOOJaxX

EBponeiickas ConnanpHas XapTust

CpaBHUTENBHBIN aHANMHU3 OYIET OCYIIECTBISATHCS CKBO3b MPU3MY CICAYIOIIUX 3JIEMCHTOB!
/KOMITOHCHTOB:

e [IlpaBa mmm mpuniunel? HOpuanyeckas mpupoaa (QyHAaMEHTANBHBIX MpaB Kak sue
generis.

Karanor npaB 1 cBo60

HNmnnemenTarms: 00beM M 0XBaT 0053aTENILCTB, aKTOPBI U METOIBI.

2.1. Opunnueckas mnpupona ¢GyHIAMEHTAIbHBIX TpaB Kak sue generis. [lpaBa wmm
MPUHLIUIIBI?

[IpuBepXeHHOCT,  BCEOOLIMM LEHHOCTSIM - JOCTOMHCTBY, CBOOOXE, PpaBEHCTBY,
COJIMJIAPHOCTH, 4 TAKXKE HCIOJb30BAHUE YCTOMYMBOM TEPMHUHOJIOTHHU, NPUCYILEH IPABY
IpaB 4eIoBeKa, 00bEIUHSIET CUCTEMY XapTHUH C OOLINMM PEKUMOM IIPAB YETIOBEKA.

Uro xe orianuaeT pyHaaMenTaibHbie paBa EC ot 00I1el KOHICTIINY npag Yei08eka?
Bo-nepBeix, Xaptusi ¢popMyaupyeT UCTOYHHKH CHCTEMBI (yHIaMeHTaNbHBIX mpaB EC u
OCHOBBI €€ JIESTUTUMHOCTH, CChUIAsACh Ha IIUPOKUI NepedeHb KOHIETUI 1 TOKYMEHTOB.
Tak, IlpeamOyma yka3pIBaeT Ha TPUBEPKEHHOCTh 0OWUM 018 20CYO0aAPCMBE-YleHO8
KOHCIUMYYUOHHBIM MPAOUYUAM U MEHCOYHAPOOHBIM 00A3amenbCmeam, blmeKarwum u3
Hozoseopa o Esponeiickom coiose u KOMMYHUMAapHulx 002060po8, Eeponetickoil koHeeHyuu
0 3awume nNpas uEN08eKd U OCHOBHBIX CB0000, COYUANLHBIX XAPMUL, NPUHATNBIX
Coobwecmeom u Cosemom Eeponwi, a maxace u3z opucnpyoenyuu Cyoa Eeponetickux
coobwecms u Esponeiickoeo cyoa no npagam yenoseka’.
OTOT MOJXOJ TOJYEPKHBAET B3aMMOCBSI3b CHCTEMBI (YHIaMEHTANBHBIX TpPaB C TPeMs
COCTABIISIIOIIMMH, O KOTOPBIX YK€ IIJIa Peub B X0Jie 00CYKACHUS IOPUIUIECKON MPUPOIBI
Xapruu:

® KOHCTUTYIHOHHBIX TPAJAUIUN TOCYIapCTB U

® MEXIYHapOIHBIX 0053aTeIbCTB TOCYAapPCTB

® B TaKKe 0053aTENBbCTB, BBITCKAIOIINX U3 MEPEUNCICHHBIX JOTOBOPOB U CyAEOHOM

MPAaKTHKH eBporelickux cynoB B CtpacOypre u JltokcemOypre.

ITpeamOypl GOJIBIIMHCTBA AOTOBOPOB, HanpuMmep, [1akT o rpakIaHCKUX M HOJIUTHYECKUX
npaBax, EBpomelickas KOHBEHIMsI O 3allUTe MpaB 4YeloBeKa H OCHOBHBIX CBOOOJ
ccbutaroTesi Ha BeeoOuryro Jlexiapannio npaB yesloBeKa Kak Ha IEPBOOCHOBY IIpaBa IpaB
YeJIOBEKa, TOJYEpPKUBAas JIETUTUMHOCTb W IPEEMCTBEHHOCTh OCHOBOIIOJArarolInX
MIPUHLIMIIOB TIPaB 4YeJIOBEKa, 3aKpEeIUIEHHBIX B Hel, a Takke Ha YctaB OOH, xoTopsiit
NPU3HAI 00COUHCMBO, NPUCYUee BCEM UNEHAM Yel08eHeCKOl CeMbl, a MAKICe PAGHBIX U
HeomveMIeMbIX npas.

Eme OJJHO O6CTO$ITCJ'H:CTBO, KOTOpPOC OTINYACT XapTI/IIO OT OCTAJIbHBIX HMHCTPYMCHTOB
3aIlMTHI ITPpaB YCJIOBEKA BBUAY AYAJIUCTUYCCKOI'O XapaKTepa CaMOro HHCTpYMEHTA, CBA3aHO



C JIOTIOJHHUTENbHBIMH OTPAHWYCHHUSAMH, YCTAHOBJICHHBIMH Ha IIyTH NPUMEHEHHS 3TOTO
WHCTPYMEHTA.
IIpeamOyna npsAMO yKa3bIBaeT Ha CIIEAYIONINE YCIOBUS MPUMEHEHHUS XapTHH:

e HampasiieHHOCTh EC U ero 3aKkoHOJaTeIhCTBa Ha MPOBIKCHUE OCHOBHBIX CBOOOI,
CBSI3aHHBIX C BBIOOPOM JKHUTENBCTBA, JBMIKCHUEM TOBApOB, YCIIYT, KaIHUTAJIOB U
MIEpPEeIBIKCHNS, TOBApOB, YCIYT, KalWTala W y4pexkaeHuem OusHeca(maparpad
TpeTHii),
mpeaenaMu KoMrreTeHInii oprados Coro3a (taparpad msaThIH) ,

CyOCUAMAPHOCTHIO WM MHBIMH CIIOBAaMH TPUHITUIIOM “‘CTYIEHYATOTO pa3JeICHUs

MOJTHOMOYHI” MEXTy TocynapcTBamu-aieHamu U Coro3oM (maparpad msThiii).
OueBuIHO, YTO HAOOP ATHX CIEMU(PUIECKIX YCTAHOBOK OTPAHUYMBAIOT AEWCTBUS aKTOPOB
B MPOIIECCE OCYIICCTBICHUS HOPMATUBHBIX MpPEINMUCaHUN XapTuu, KoTopble de jure
OTHOCSITCS K cpepe 3aIlIHTHI MpaB YEIOBEKa, HO MPH OJIMKaHIeM pacCMOTPEHHH HOCST
CMEIIIaHHBIM XapakTep.

DTOT BBIBO/J] MMOABOJNT K €IIle OAHON 0COOCHHOCTH CHUCTeMBI (hyHIaMeHTanpHBIX mpaB EC.

Psin npr3HaKkoB yKa3bIBalOT HA TO, YTO B OTJIMYME OT HHCTPYMEHTOB OOIIEro pekuMa Ipapa

IpaB YeIOBEKa, IMOJOXEHUSI XapTUU SBJLIIOTCS, CKOpee, NpUHOMNAaMHu (OPMHUPOBAHUS

MpOrpaMMHBIX  NleHcTBUid W monutuk Coro3a, dYeM CyOBeKTHBHBIMHA TIpaBaMu

HETOCPEICTBEHHOTO JEHCTBHUS:

e Tak, XapTus XOTb W COACPKHUT OOIIMPHBIA KaTajor TpaB, HE 3aKpeIuisieT 3a
WHIWBUaMHU TPABOBBIX BO3MOXKHOCTEH it (OPMHPOBAaHMS ©  OOOCHOBAHHS
WHANBUAYAJTbHBIX HpI/ITSI3aHI/II71 U, COOTBCTCTBECHHO, HE€ COIACPKUT IIPABOBLIX
MEXAaHHU3MOB 3allIUTHI IIPaB;

e XapTus HEe HaKJIaJbIBaeT 0OS3aHHOCTH Ha CYOBEKTOB 3TOTO JIOTOBOPA - TOCYAAPCTB-
wreHoB EC mo ocymecTBieHHIo QyHIaMEHTANBHBIX TpaB u cBobox. B Xaprtum
MNPUCYTCTBYIOT JIMIIOb YKa3aHWd Ha TO, YTO €€ IIOJOXKCHUA HJOJUKHBI YUYHUTHIBATHCA
rocynapctBaMu M opranaMu EC B Xxosme ummuieMeHTauuu 3akoHojarenscTBa EC, a
TaK)Ke B TPOIECCE TOJIKOBAaHUS IMPAaB, BBITEKAIOIIUX M3 IOJIOKEHUN KOHCTUTYLHN
roCyJapCTB-WICHOB, WX MEXIyHApOJHBIX 0053aTeNnbCTB, EBpomeiickoil KOHBEHIIMH O
3alIUTe IIpaB YEJIOBEKa M OCHOBHBIX CBOOOA M COLMAJBHBIX XapTHH C y4eTOM
MPELEeICHTHOT O TpaBa.

s Toro, 4ToOI emie 0oJiee OTUETIUBO YBUIETh CIIEHU(PHUKY CUCTEMBI (DyHIaMEHTAIBHBIX
npas, cieqyeT MpoaHaIM3HPOBaTh MOJXONbI, KOTOpBIE JeXaT B OCHOBE HamboJjee
pacrpocTpaHeHHBIX JOKYMEHTOB, COCTABIISIONINX OCHOBY PEXXHMMa 3aILUTHI IPaB YeJI0BEKa.
Jlopn JIelTOH, aHTTTUICKOTO FOPUCT, MPUHUMABIINN y4acThe B cocTaBiaeHuu EBpomneiickoil
Konupennuu mno mnpaBam 4yenoBeka nucan: “Hama KouBeHIMs OyneTr UMETh peajbHOE
3HAa4YCHUE TOJIBKO B TOM CJIydae, €CJIM Mbl MEPEBEIEM €€ B PEKUM JEHCTBUS, U YTOOBI
cienatb 3To ObIcTpo W 3(D(HEKTUBHO, CIIEAYyEeT HAAETUTh €€ YSTKHMHU IOPHIMYECKHUMU
CaHKIMAMHU.” OTH MOAXOAbl ObUTM peann3oBaHbl: B KOHBEHIMM 3aJI0KEH MEXaHHU3M
VMHIMBUAYaJIbHON >XKanoObl, a NPUHLIUI OO0S3aTEIbHOCTH HCIIOJHEHUS OKOHYATEIbHBIX
noctanoBieHuit Cyna. VHCTpyMEHTHI MOKPEIUISIOTCS MOHUTOPHHIOM —HCIIOJHEHHUS
peleHni, ocyuiecTBiIsieMbiM KoMUTeTOM MUHHUCTPOB, 00J1a1a0IMM PAaBOM HAKIIabIBATh
CaHKIIMU Ha TOCYIapCTBRa.

CamocTOsATEIBHO MTPOaHATN3UPYHTE cTaThio 2 [lakTa 0 rpaKIaHCKHUX U

MMOJIMTUYCCKUX IIpaBax, a TAKIKC 3aMmeuaHus O6H_I€1"O nopsaka Komurera 1o




npaBam 4enoBeka 31 (2004) Ha npeaMeT u3ydeHus: o0bema 00s3aTeIbCTB,
BO3JIaraeMbIX Ha TOCY/JIapCTB, a TAK)KE Ha BOBMOXKHOCTU WH/IMBH/IA OCYIIECTBUTH
NPUTSI3aHMS Ha MTPABOBYIO 3aIUTY HAPYIICHHBIX MPaB.

HakoHen, He MeHee BaXKHBIM SBISACTCS S3bIK M BepOajbHAas TEXHUKA W3JIOKCHHS
KOHIIETIIIHH “JOCTOMHCTBO” B cucTeMe ¢yHmameHTaabHbIX mpaB EC. CpaBHEHHE ¢ TEKCTOM
Jexnapanuu  mpaB  YeNIOBEKa  IMO3BOJIACT  OTYCTIUBO  YBUICTh  pPa3liuuus H

MMpOoaHAJIN3NPOBATH UX.

Bot kak 3By4ar GOpMyJIHUpPOBKH B IBYX JOKYMEHTAaX:

[Ipeambyna Xapruu
“Coro3, oOCO3HaBas CBOE JIyXOBHOE W

MOpalbHOE  Hacjlemue, OCHOBaH Ha
HEJICITUMBIX ¥ YHUBEPCAIBHBIX IIEHHOCTSX
YeJI0BEYECKOro JIOCTOUHCTBA, CBOOO/IEI,
paBeHCTBA u COJIUAPHOCTU.”
(ITpeamOya, maparpad 2);
“YenoBedyeckoe JOCTOMHCTBO
HEMPUKOCHOBEHHO. ET0 crnemyeT yBaxaTth

u 3amumats’ (CtaTtes 1, gacth 1).

Bceobmas Jlexmapartis mpaB 9eoBeka

“mpu3HaHuEe JOCTOMHCTBA, MPHUCYIIETO
BCEM 4YJICHAM YEJIOBEUECCKOM CEMBH, U
PaBHBIX W HEOTHEMJIEMBIX IIpaB WX
SIBJISICTCS OCHOBOU CBOOO/IBI,
CIIPaBEJIMBOCTA W BCEOOIIETO MHpa
(ITpeamOyma, maparpad 1);

“Bee momu poKaaroTcss CBOOOTHBIMHU M
paBHBIMH B CBOEM JIOCTOMHCTBE U

mnpasax (CtaTes 1, gacth 1).

Kpatkue aHanmm3 TEKCTOB IO3BOJSIET BUAETH, YTO B OOOMX MHCTPYMEHTAaX JOCTOMHCTBO
YCJIOBCKa IMPUYUCICHO K HCHHOCTAM II€PBOro YpPOBHA. B 1O Xke BpEMs, B OTJIMYUC OT
BceeoOme#t /lexnmapaiuu mpaB 4eloBeKa TEPMHHOJIOTHS XapTHW HCIIONB3YET IMIUPOKOE H
MaKCUMAaJIbHO YAAQJICHHOE OT YEJIOBEKA ONHCAHHE KOHLEMNIMH ‘‘AOCTOMHCTBO”. MOXKHO
KOHCTATHPOBaTh, YTO TMOCIEIHUA JIOKYMEHT JIOCTUT TOTO YpPOBHS aOCTpakiuu B
(hopMyIHPOBKE “TOCTOMHCTBO”, UTO B 3TOM ONMCAHHWU XOTh U OTPA’KEHBI CBOWCTBA CaMOI0
IIOHATHA (OHO ABJICTCA LICHHOCTBIO U HerI/IKOCHOBeHHO), IIpu 3TOT OHO, ITO IIOHATHUEC,
OmeneUeHO MbBICIEHHO oT YeJI0BEeKa.
JucranuypoBanue 00yCIIOBIEHO TOH K€ MPUYUHOM - HEIPUTOJHOCTHIO XapTHH U CUCTEMBI
(yHIaMeHTaNbHBIX TpaB Uit  (OPMYJIUPOBAHWE WHIUBUAYaJbHBIX TpeOOBaHWN U
3asBJICHUH OTHOCHUTEIBHO OCYIIECTBIICHNUS 3aKPEIUICHHBIX B HOPMaXx MpaB (IPUHLMIIOB).
Takum o0pazom, KoHIeNHs QyHIaMeHTaAIBLHBIX npaB yenoBeka EC mpexactapnser coboi
HHCTPYMEHT, KOTOPBIH OMOCPEI0BAHHO CBsi3aH ¢ OOIIeH KOHIICNIIMI MpaB yesoBeka, Ho de
jure u de facto cucrema pynaamenTanpHbix npaB EC, 3akperuieHHas B XapTUH UMEET Psijt
0COOCHHOCTEH, KOTOpble HE MPEAINoJaraioT CO3JaHUE IPABOBBIX BO3MOMKHOCTEH IS
HETOCPEACTBEHHOT0 MPUMEHEHHUS 3TOM CUCTEMBI JUIsl 3aIlMThI IPpaB HHANBUAaMHU. CucTema
(yHIaMeHTaNbHBIX NpaB MpPEICTaBiseT CcO0OH, ckopee HAOOp NPUHLMIIOB, YEM CBOJ
CyOBEKTUBHBIX TIPaB.

He cnenyer, omHako, nenatb KaTeropudecKMid BBIBOJ 00 OTCYTCTBMH NPAaKTUYECKOTO

3Ha4YCHUs CHUCTeMbI QyHIaMeHTanbHbIX TipaB EC.

Karanor npas n cBo6oz



Ha cerogusmmnnii nens XapTtus GyHIaMEHTAIBHBIX MPaB SBISIETCS CaMBIM IIPOTPECCHBHBIM
KaTajoroM CpeIu BCEX CYIIECTBYIOIIMX B MEKAYHapOAHO-TIPABOBOM pEXHMME 3alllUThI
IIpaB 4€JI0BEKa.

BaxxHbIM [OCTOMHCTBOM KaTajora SBIs€TCd TO, 4YTO XapTus CBOAUT BCE JIMYHBIE,
MOJIUTUUECKOE M COLMATIbHO-)KOHOMHYECKHE TIpaBa BOEIWHO, MpH3HaBas HX
(dbyHIaMEHTaTbHBIMU (OCHOBHBIMH ), PABHBIMH 1 HEJIETTHMBIMH.

B »tom otHomenun Xaptus cpaBHuMa co BceoOmieit [lexnapaunueil mpaB uenoBeka,
KOTOpasi CTaJla MEPBBIM U [I0Ka OCTACTCs €AUHCTBEHHBIM YHUBEPCAIbHBIM HHCTPYMEHTOM,
B KOTOPOM KaTaJor IpaB YeJIOBEKa OXBATHIBAET Bce MpaBa U CBOOOJBI, HE3aBUCHMO OT MX
TEMaTHUYECKOTO pa3rpaHMYeHHMss M HJEOJOTMYECKMX pasnnuyuil crpaH-wieHoB OOH.
Hamepenue co3nate M BKIIOYMTH €IWHBIM KaTaJor IpaB M CBOOOJ YEIOBEKa B TEKCT
MEKIYHApOIHOTO JOroBOpa, TaK W HE OBUIO BOIUIOIIEHO: XOJOAHAS BOWHA W CIIOPHI O
IPUOPUTETHOCTH MOJUTUYECKUX VS OSKOHOMHUYECKMX IpaB HE IIO3BOJIWIM CTpaHaM
noroBoputb. COOTBETCTBEHHO, KAaTaJOrd JABYX MEXAyHaponHbix IlakToB ocratoTcs
CHUMBOJIaMU paszfiefieHusi npaB uenoBeka. U xots Bceemmpnas Kondepenuusi o mpaax
yenoBeka (1993) moarBepania yYHWBEPCATbHOCTh, HENEIMMOCTh W B3aMMO3aBHCHMOCTH
IIpaB YCJIOBCKA, MUP HEC MOXKCT IIOKaA MPEOA0JICThL HOBBIC U HOBBIC IPOTUBOPEYHA, KOTOPLIC
CTaBAT IO COMHEHHE YHUBEPCAIBHOCTH IPaB YEJNOBEKa M JOCTHXKUMOCTH BceoOuien
KyJbTYpbI 1paB yesioBeka de facto.

Takum oOpa3zom, Xaptus 0 (yHIZaMEHTAJIBHBIX IpaBaX YeJOBEKa OCTAETCS IEPBBIM
JOTOBOPOM, KaTajor IpaB M CBOOOJ KOTOPOTO OTpa)KaeT NPUHLMIBI HEAETUMOCTH U
B3aMMO3aBHCHUMOCTH TIPaB IpaB YeIOBeKa.

BTopbiM BaXHBIM MPEHMYIIECTBOM KaTanora (yHIAaMeHTanbHbIX mpaB EC sBiseTcs ero
cHCTeMaTH3als: XapTHs COICPKUT CHELUATbHbIC TEMAaTHYECKUE pas3lielibl, KOTOPHIC
00BETUHSIOT TIPaBa U CBOOO B! HA OCHOBE MPUHIIMIIOB ¥ IIeHHOCTeH EBpocoro3sa:

I JTocrounctro: (Cratsu 1-5)

I CsobGonsr: (Crateu 6-19)

III PasenctBo: (Ctatsu 20-26)

IV Comumapuocts: (Ctateu 27-38)

V  Tlpasa rpaxnan: (Ctatbu 39-46)

VI CunpasemmBocts/mpaBocyaue: (Ctateu 47-50)

Bmecte ¢ monoxeHusMu npeamOysibl XapThH, 3Ta Kiaccu(UKaIMs MO3BOJISET PACKPHITH
COZIep)KaHUE MPUHIIMIIOB U IIEHHOCTEH Yepe3 MOJI0KEeHHUS OTIeNbHbIX MpaB. O JHOBPEMEHHO
C OTHM, Takas CTPYKTypa TO3BOJIIET HCMOJL30BaTh METOJ CHCTEMHOTO TOJIKOBAHHUS
OTJCNbHBIX CTaTell XapTuu. 3aKkpervieHHble B XapTHH TpaBa U CBOOOIbI OXBATHIBAIOT BCE
CTOPOHBI JKMU3HH COBPEMEHHOTO 4YeJOBEeKa: OT XapaKTEPUCTHK, OTPAXKAIOIIUX HaOboOp
MUHHUMAJIBHBIX TIPaB, KOTOPBHIMH JIOJDKEH 00J1a1aTh KaX bl HHAWBUA Kak denoBek (human
being), g0 0coOBIX TpaB W CBOOOJ, KOTOpblE OO0ECIEUYMBAIOT pPAa3BUTHE YEIIOBEKa,
npoeCCHOHANBHBIX, COIMANBHBIX W JIHYHBIX CTOPOH JKWU3HH, a TaKKe IIpaB,
00ecneynBalOINX aKTUBHOE y4acTHE B IEMOKPATUIECKOM KM3HU OOIIECTBa.

DTOT HOBBII METOJ KJIaCCU(HUKAIUK TPAB HAXOJUTCS B TAPMOHUH C BaXKHBIM ACIIEKTOM,
KOTOpPBIY BhIpakeH B npeamOyine Xapruu: (EC) “nomeniaer yenoBeka (MHIUBUIA) B IEHTP
(cepnme) nmesitenmbHOCTH opranoB EC”, KOTOpHI Ha S3BIKE TIpaBa IpaB dYeIOBEKa
Ha3piBaeTcs ~human rights based approach” (moaxo/, OCHOBaHHBIN Ha TIpaBaX YENOBEKA).

CJIC,ZIYI-OHII/IM, TECHO CBA3aHHBIM C HNPCAbIAYINMMHU aCIICKTaMHu, U OJHOBPEMEHHO C TEM
OoTIM4YaromuM €ro oT II000ro APYTroro aKTta MEXAYHApOAHOI'O pEKHMMa IIpaB 4YCJIOBCKA,



00CTOATENBCTBOM SBIIAETCS TO, yTO Karajior EC ocHOBaH Ha KOMOMHAIMM Pa3iIMYHBIX
UHCTPYMEHTOB:

= KOHCTUTYIMOHHBIX TPATUIHIX TOCYAapCTB-wieHOB EC

=  MexXayHapoaHbBIX 0053aTeNbCTBAX TOCyAapcTB-wieHOB EC

=  EBpormeiickoit KoHBeHITHH O 3alTHTE TIPaB B OCHOBHBIX CBOOO.T

=  CouuansHoit Xaptuu EC

=  CommanpHoi Xaptuu Coseta EBpoITb

= Cyne6noit npaktuke EBponeiickoro Cyna cnpaseymsocta 1 ECITH

Ilepedenr 3TUX WHCTPYMEHTOB O3HAYaeT, YTO KATajJor HE TONBKO YYHUTHIBANT JTH
WHCTPYMEHTHI B MOMEHT TIOATOTOBKH KaTanora U KiIacCU(pHUKaluy IpaB U CBOOOJ, HO U TO,
YTO BCE YMOMSIHYTBHIE MCTOYHHKH HAKIAJBIBAIOT OTIEYATOK M JOJDKHBI MPUHUMATHCS BO
BHUMaHHE B TIPOIECCE OCYMIECTBIEHUS ToNoxkeHn Xaprtuu. IlpaBa (mpuHIHMIIED),
BKIIFOUCHHBIE B KAaTaJOT XapTUHW, BBITCKAIOT W3 ~KOHCMUMYYUOHHLIX —mMpaouyuil”
rocyaapcTB-wieHoB EBpormeiickoro Coro3a U UX 00uux mMexicOyHapooHsix 00A3amenbCems |
YTO TO03BOJISIET TOBOPUTH O KaTajore Kak MpuMepe AEeWCTBUS KOHIENLUHU ~eBpONercKoe
cormacue”. Ilpu BceX KpUTHYECKHMX KOMMEHTApHUSIX OTHOCUTEIBHO TOrO, YTO Pl
MOJIO)KEHUH yIOMSHYTOTO KaTajora HOCST, CKOpee, MPOTPaMMHBEIA XapakTep H He
00agaroT XapaKkTepPUCTUKAMU W WHCTPYMEHTaMH, HEOOXOAUMBIMHU ISl CyOBEKTHBHBIX
MpaB, BKIIIOYEHNE WX B OOIIHIA KaTajJor HMeeT BAXKHOE 3HaUCHHE.

HccnenoBarenu oTMevaroT, 4To XapTus QyHIaMEHTATBHBIX MpPaB, SIBISSACH MOCIETHEH MO
BpEMEHHM TPHUHATHUS, KaK Obl MOJBOJUT HMTOT TPEALISCTBYIOLIEMY pPa3BUTHIO HIEH TpaB
YeIIOBeKa W OMBITY UX Pealu3alliil B KOHCTUTYIIMOHHOM TpaBe W MEXIYyHApOJHOM IpaBe
He ToJbKO EBpOMEI, HO M BO BCeM MHpe.

Hakonern, He MeHee NPOTPECCHBHOW sl OOMIETO peXHMa IpaB YeJOBEKa SBISIETCS
KOHIICTIIMS OTPaHNYEHHS UHIUBUIYaJbHBIX TIPaB M CBOOO/, 3aKPETJICHHBIX B XapTHH.

B a70it cBs3u crepyer ynmoMsHyTh msThiid naparpad [IpeamOynbl, KOTOpBIH yKa3biBaeT Ha
00513aHHOCTH 1 OTBETCTBEHHOCTh HHIUBUA [IEPE]l APYTUMH JTUIIAMH, COOOIIIECTBOM JIFOIeH
U OyIylMM IMOKOJICHUsAM: “‘Obnadanue smumu npasamu Hakiaovleaem 00S3aHHOCMU U
OMEEeMCMBEHHOCMb N0 OMHOWIEHUIO K OpyeUM JUYAM, Yel08eYeCKOMY coobwecmay u
0yoywum noxonenusm”’.

OtnenpHast craThsi pasfena o0 OOIIMX TMOJIOKEHUSX, PETYIUPYIONIMX TOJNKOBAaHHE W
npuMeHeHue XapTHH, PacKpbIBaeT MPUHIMITEI MPUMEHEHUS OTPAaHWYEHH B OTHOIICHHUU
TpaB U CBOOO:

Jlroboe oepanuuerue ocyuecmsienus NpUHasaemvlx Hacmoswel Xapmueii npas u c60600
00JIXCHO YCMAHABIUBAMBCS 3AKOHOOAMENbHO U C YYEeMOM CYWHOCTU SMUX NPA8 U c80000.
Coenacro npuHyuny nponoOpYUOHATLHOCMU, O2PAHUYEHUS MO2Ym O0elambCs aullb npu
HeobXo0umMocmu u Ko20d OHU OelCMBUMENbHO CLYHCAm HANPABIeHHbIM HA 00wee 61420
yensam cor3a aubo nompebHOCmvIo 3aWuams npasa u c6ob6odvl opyeux auy (4actb 1,
crathu 52).

WznoxeHHple B 3TOW cCTaTbe IMOAXOAbI K NPUMEHEHHIO OrpAaHMYEHHH OCHOBAaHBI Ha
MEXIYHApOJIHOH M €BPONEHCKON MNpaKkTHKE TECTUPOBAHUS JACUCTBUI TrocylapcTsa,
KOTOPBIMH 3aTPOHYTHI MHAWBUAYaJIbHBIE IIPaBa YeI0BEKA.

Oco0eHHOCTBIO cHCTEMBI (DYHIaMEHTAIBHBIX MPaB U a0CONOTHO HE3HAKOMOM JJIsl PeKUMa
MIpaB YeJIOBEKA, SIBJIAETCS TO, YTO MHTEPIPETAIHS MOJIOKEHUH XapTHH OCYIIECTBISIETCS C
y4eToM TpaBui Apyrux UCTOYHUKOB: noroBopoB EC, EKIIY (wactu 2 u 3 crateu 52), a
TaKe KOHCTUTYIIMOHHBIX TPAJIUIUI CTpaH-y4acTHUI] (4acTh 4 crateu 52) w/unu npaBy EC
(gacTtp 5 ctateu 52).



Od4eBHIHO, YTO TaKOW IMIMPOKUI MOIXOM K MPaBy, MPUMEHHMOMY B IPOIIECCE TOTKOBAHUS
MoJOXKeHnH XapTuu, OOYyCJOBJICH HCKIIOYUTENBHO TEM, YTO OHAa BXOJUT B UHCIE
yapenutenbHbIX akToB EC m ¢dopMupyeT BMecTe ¢ HAMH YHHKAIBHBIA MOPSAOK IOCT
HAIIMOHAJBHOTO  YCTPOHCTBA, B KOTOPOM JOJDKEH 00ecneuyuBaTbCs — MPUHIIMIT
“rapMOHMYHOTO” TOJKOBAaHUS HOPM U TpaJuLUP COCYILIECTBYIOIIMX Ha pPa3IWYHbBIX
YPOBHSIX.

HNMmnaemenTanusi: 00beM U 0XBaT 0053aTeIbCTB, AKTOPHI U METOABI

3HaHWEe MEXaHW3MOB U IPOIECCOB HMILIEMEHTAIMK O0s3aTeILCTB B 00JacTH MpaB U
cBOOO/ 4YeNIOBEKa SIBJICTCS €IIC OJHUM KIIFOYOM K MOHMMAHHUIO TOTO, KTO U B KaKOM
o0beMe HeceT OTBETCTBEHHOCTb 3a peajbHOE OCYIIECTBIEHHE MEXTyHApOIHBIX
00513aTeIBCTB TOM HJIM HHOM MEXJTYHAPOJIHOM COTJIAIICHUH.

ITockompky XapTust oOnamaeT XapaKTepPUCTUKaMH MEXAYHApOJHOTO JIOroBOpa, a IIo
MpeIMETy PEeryarupoBaHus OTHOCHUTCS K JloroBopam B 0ONacTW 3alIMTHI MPaB YEIOBEKa,
YMECTHO MEXaHHU3M HUMIUIEMEHTAIIMH 3TOr0 HMHCTPYMEHTa C JPYTUMHU IpUMEpaMU U3
YHHUBEPCANBHBIX U PETHOHAIBHBIX HHCTPYMEHTOB.

TepMuH ¥  TIOHATHE  GHMIUIEMEHTAIMs»  O3HAYalOT  TIpolLlecC  Iepexoia
MEXIYHAPOIHBIX HOPM B HAIHOHAIBHOE IMpaBo. Ha NpOTSHKEHUHM MMOCIeTHIX
JECATUICTHA 3Ta KOHIEMIUS MOCTENIEHHO BXOJIWJIA B TEOPHUIO, MPAKTUKY U
HOPMaTHUBHO-TIPABOBYIO JESITENFHOCTh. Tak, €cIi B TEKCTe bHiisA 0 mpaBax aBTOPHI
UCTIONB30BANIN BhIpaxkeHus: «to give effect to the rights» («obecneuntsh 3ddexT
npaBam») win «undertakes to take steps» («npennpuHATH ONpeACIeHHBIE ATH»), TO
y)K€ B Pa3bICHEHUSIX, MOJATOTOBIECHHBIX JOTOBOPHBEIMH OpraHaMH B TIpoIiecce
peanu3anuy 3TUX JIOTOBOPOB, CTaJl MPHMEHITHCS TEPMHUH «HMIUIEMEHTALUSY.
NMeHHO OH W cTaj OTpakaTh MOHATHE, Xapaxkmepusyioujee Mepbvl, NpuHUMaeMbie
2ocyoapcmeom/amu Ojisk MO20, YmooObl 8bINOIHUML 00A3aMeNbCMEd, KOMopbvle OHU
NPUHUMAIOM HA OCHOBAHUU MENCOYHAPOOHBIX co2aauieHul, 0sl Hauboaee NOIHO20
oOCyuecmeneHUs OXpansiemvlx npas u c60000.

Cnenyer oOpaTWTh BHHUMAaHHE HAa TO, YTO TOHSATHE W TEPMHH ‘‘UMILIEMEHTALUA™
clenyeT HE CMelMBaTb W HE TIOJAMEHATh JAPYTUMH, XOTh M  B3aWMHO-
MEPECEKAIONMUMUCS, HO CAMOCTOSITEIFHBIMU TIOHSATHAMHE, TAKHMH KaK COOTBETCTBUE
(compliance), ucnonnenue (enforcement), mpumenenue (application). Ha pycckuit
A3bIK, TpeXae Bcero B OQUIMAIbHBIX NepeBogax AokymeHToB OOH, tepmuH

“UMIUIEMEHTaIMs EPEBOANTCS KaK “OCyIIeCTBICHHE .

B pasgene VII Xaptum EC o ¢yHaameHTanbHBIX IpaBax, KOTOpBIM Ha3BaH ~OOmue
TIOJIOKEHUS, PETYJIHMPYIOIIMe BOMPOCH TOJKOBAaHUSA M TPUMEHEHHs XapTuu’, o0
UMIUIEMEHTAllUd pe4yb WAET B IEPBOH K€ CTaThe 3TOr0 pasziena, KOr/Aa OINUCHIBACTCS
npumeHnenue (application) nonoxenuit Xaptuu B aesitenbHOCTH opranoB EC u oTaenbHbIX
rocyaapctB. TepMHH OTHOCHTCS K  JESTENbHOCTH  YINOMSHYTBIX  aKTOpPOB IO
“ocymectBieHuto” (are implementing) wuiam “‘uMiuieMeHTanuu’ TpaBa EBpomeiickoro
Coro3za (ctates 51).

[Ipn OyKBaJILHOM MPOYTEHHH, 3TO SKCIUIMLUTHOE MOJ0KEHHE HCKIIOYAET JESITEIbHOCTD,
HalpaBJICHHYIO Ha IPUHSITHE MEp IO BHINOJHEHHIO OJI0KEHUI XapTuu Per se, T.e. B CBA3U
C BBITIOJIHEHHEM HEKHX 00513aTeNIbCTB, IPEAYCMOTPEHHBIX caMOi XapTHeil.

Kpyr akTtopoB, KOTOpbIE BOBJIEYEHBI B HUMIUIEMEHTALMIO MOJOXKEHUHA XapTUHU SBIAETCA
ompezaeneHHBIM U y3kuM. OH BKJIIOYaeT, B OCHOBHOM, opranbl EC, Tak Kak rocynapcraa-



YJIEHBI OCYILECTBIISIIOT JICUCTBUSA HE B OTHOIIEHUM caMOW XapTHUH, a OMOCPEJOBAaHHO, B
npoliecce NMIUIEMEHTALMN TeX aKTOB, KOoTopbie puHsTH EC.

OTa KOHCTPYKIUS SIBISETCS YHUKAIbHOH, M OTJIMYaeT ee OT  KIACCHYECKUX
WHCTPYMEHTOB TpaBa IpaB 4eJOBEKa, TJE BCErJa MPUCYTCTBYIOT CIIEAYIOIIUE [Ba
KOMITOHEHTA:

1. o06s3aHHOCTH TOCYHAPCTB-YYaCTHHKOB 10 WMIDIEMEHTAUN MEXIYHAPOIHOTO
JoroBopa, CTOPOHOI1 KOTOPOTO SBJSETCS 3TO TOCYAAPCTBO;

2. TpaBO WHIWBHIA HAa MPOJBIKCHHWE WM 3allIUTy TpaB YEIOBEKa, a B HEKOTOPBIX
Clydasix  3allUTy C  HCIOJB30BaHMEM  CIHEIHAIbHOTO  WHCTPYMEHTa -
WHMBHUIyaJIbHOW TETHUIIVH/)KaI00bI/COOOIIEHHS, T0/aBaeMOil B CICIHAIbHO
CO3/IaHHBIE Cy/Ie0HbIe/KBa3U-Cy/IeOHBIE OPTaHBI.

Haiigute n n3yunrte mpouemypy OIHOTO U3 OPTaHOB, CO3JAHHBIX B PaMKaX OIJHOTO
W3 IOTOBOPOB YHUBEPCATHHON CHCTEMBI 3aIIHUTHI MPaB YeJI0BEKa, KOTOPHIA MOXKET
paccMarpuBaTh WHAMBHIYalbHBIC OOpAIICHUS HA JACWCTBUS TOCYAApCTB-UICHOB
JTHX COTJIAIICHUN.

Crnenyromue Tpu crateu (52, 53 u 54 XapTuu COOTBETCTBEHHO) OIMCHIBAIOT IMOPSIOK
MIPUMEHEHUSI W TOJKOBAaHMSA IIONOXKEHUH XapTWW B ClIy4ae OLIEHKH IPaBOMEPHOCTH
OTpaHWYEHHMI TEX WM HHBIX IpaB M CBOOOA. JTa CTaThsid BHOBb OTCBUIAET K
cyuectByromeMy 3akoHonatenbcTBy EC, k EBponeiickoii KoHBeHIIMM MO 3amuTe mpas
YeJI0BEKa M OCHOBHBIX CBOOOJ, a TaKXKe K KOHCTUTYLIMOHHBIM ITOJIOKEHHUSIM TOCYIapCTB-
uyneHoB EC.

XapTusi CONEPKUT IMOJIHBIA MepedeHb MPUHLIMUIIOB W MPAaBOBBIX KOHLEMIMH, Ha KOTOPBIX
CTPOMTCS apryMEHTAlHMs B X0/Ie TOJIKOBaHUS IPAaBOMEPHOCTH OTpaHMYCHUH TIpaB U CBOOO/
W/WIA WHBIX HETaTHBHBIX 3(PQEeKTOB WX OCYIIECTBICHHS: “MPEIyCMOTPEHO 3aKOHOM,
“CynrHOCTB TpaBa”, “MpOMOPIHOHATBHOCTD”, “HEOOXOIUMOCTh 0OOCHOBAHME JOCTHXKEHUS
MIPaBOMEPHOM U JETUTUMHOMN eI’ .

CnenyeT CpaBHHTh MPEACTaBICHHBI MEXaHU3M MPUMEHEHHA M OCYILECTBICHHSA
MOJIOKEHUH XapTHU C OMUCAaHUSMH O0beMa M XapakTepa JCHCTBHUH, HAIllPaBICHHBIX Ha
UMILIEMEHTAIIHIO C IPYTUMH MEXIyHapoIHbIME JloroBopaMu B 006JacTH MpaB YeloBeKa:
Tax, ctarbd 2 [TakTa 0 rpakIaHCKUX U NOJUTHYECKUX NpaBaxX yCTaHABIMBAET, UTO KAXKI0E
YUYaCTBYIOIIEE B COTJIANIEHUH TOCYIapCTBO OOS3yeTcs MPUHUMATh HEOOXOIUMBIE MEpHI B
COOTBETCTBHU CO CBOMMH KOHCHUMYYUOHHLIMU npoyedypamu 1 nojoxeHusiMu [lakra s
IOPUHATUA TaKUX 3dKOHOOAMENbHLIX U UHbIX Mep, KOmopble MO2Ym OKA3ambCs
HeoOX00UMbIMU OISl OCYUeCMBIeHUs npas, npedycmompenneix 6 Ilakme.

O HEoOXOOUMOCTH NPUHAL Mepbl K MOMY, 4mobbl 0becneyums nOIHOe OCYUecmeneHue
npu3HaBaeMbIX B [lakTe 00 SKOHOMUYECKHX, COIIMANBHBIX M KYJIbTYPHBIX IpaBax, TOBOPHUT
CTaThsl 2 3TOr0 MEXIYHApOJIHOTO JOroBopa, a EBporeiickas KOHBEHIIHA O 3allUTe NpaB U
OCHOBHBIX CB00OJ B cTarhsix 1 M 13 00s3bIBaeT rocynapcrBa obdecneuumsv Kaincoomy
HAXo0suemycst 00 ux opucoukyuell npasa u ceoboovl, onpejeicHHbie B KoHBeHIIMH, a
Takxke 3(QQPeKTUBHOE cpencTBO NpaBoBoi 3amuThl. Ctates 46 KonBeHnum o0s3bIBacT
roCyJapcTBa WCIOJHITh OKOHYATeNbHBIe TocTaHoBieHnss Cyaa 1mo oOoMy Jieny, B
KOTOPOM OHM BBICTYNAIOT CTOpPOHaMHM M Bo3jaracT Ha KoMHTET MUHHCTPOB, KOTOPBIH
OCYIIIECTBISIET HA/A30p 3a €T0 UCIOIHEHUEM, NlepeaTh Ha paccMoTpenue Cyna BoIpoc, He
Hapymmia i 3ta CTopoHa cBOE 0043aTEIBCTBO IO MCTIOTHEHUIO MTPUHSTHIX 0053aTENbCTB.
Yacte 1 EBponeiickoii XapTuH O COLMaIbHBIX MPaBaxX COAEPKHUT NPAMOE yKa3aHHE Ha
CyOBEKTOB - TOCYJapCTBa-yYaCTHHUKOB M Ha WX 00S3aTENbCTBAa TPU3HATH ITOJIOKEHUS
XapTuu B KaueCTBE yeau ceoel NOAUMUKU, KOMOPYIO OHU OYOYM OCYWecmeiimy Gcemu



Haoexcauumy Cpeocmeamy KaKk HAYUOHANbHO20, MAK U MeNCOYHAPOOHO20 Xapakmepd,
coz0anue ycuosuil, obecnedusarowux dQoexmusnoe ocywecmeietue npag u NPUHYUNos,
3aKpenienHbix 8 Xapmuu.

Bce 3TH MexIyHApOIHBIC JIOTOBOPHI OOBEAMHSET TO, YTO OHHU TMOAKPEIMIN MEXaHU3M
UMIUIEMEHTAIIMH TIPOIIECCOM MOHHMTOPWHTA, KOTOPBIM OCYIIECTBIACTCS CyACOHBIMU U
KBa3UCyIeOHBIMH OpTraHaMH, HWMEIOIIMMHA TIpaBO, B TOM 4YHCJIE pPacCMaTpHUBaTh
WHIMBHUTyJIbHBIC OOPAICHHS OT OTACIbHBIX JIHII.

3ananue:

[Ipoanammsupyiite TekcT KOHBEHITNN MPOTHB MBITOK M 3aMedaHus 00IIEeTo MopsaKa
Komurera, co3ganHoro Jyisi MOHUTOPUHTA BBITOJHEHUS 3TONH KOHBEHIIUU.
IIpoananu3upyiTe COOTBETCTBYIOLLYIO CTaThl0 KOHBEHLIMHM HAa MpPEAMET MEPEHHS
0053aTeIBCTB, MPELyCMOTPEHHBIX TOTOBOPOB. HaliinTe MCTOYHUKH MATKOTO TIpaBa,
B KOTOPBIX COJICPIKUTCA PA3hICHEHUE O COJCPKAHUU MOHATHUS “UMILIEMEHTAIUS, O
XapakTepe W MOpsAKE HMITIEMEHTAIUH MookeHni KoHBeHIny.

Oopamaer Ha cebs BHUMaHHUE TOT (AKT, YTO TEPMHUH «UMILJIEMEHTALIUS, YIIOMHUHAEMBII B
TeKCTe XapTUU TOJBKO B OTHOIIEHUH npaBa EC, MMPOKO HCHOIB3YETCS B JHOKYMEHTaX,
MOJTrOTOBJICHHBIX IOCJE BCTYIUIGHUS XapTHH B CHIy Ui pabOThl HMCIOTHUTEIBHBIX
opranoB EC.

Tak B “Crparernn mo wummiemeHntanun Xaptun~ (manee Crparerusi) crenuaibHO
oroBapuBaercs, uTo uenbto Crparerun sBusiercss 3PQPEKTHBHOE OCYIICCTBICHHE
(GyHIAMEHTaTBHBIX TpaB, 3aKpeIUieHHbIX Xaptued. Cremyromas muraTa W3 3TOTO IKe
JOKyMEHTa ele 0ojiee MOHSITHO ONKCHIBACT CYTh UMILIeMeHTalmu: EK xomena Ovl 6udems
EC obpasyom 6 mom omuowienuu, umo noaodceHuss Xapmuu ne 6yO0ym ocmasamvcsl
Habopom abCmMpaKmuvlx YeHHOCmeU, a CMAHYm UHCIMPYMEHMOM, KOMOPbLL NO3607UM
TI00AM OCYUecmeUums C80U Npasd, ko20a oHu Haxoosmcs 6 ropucouxyuu EC.

Cratps 51 XapTum 4YeTKO yKa3bIBa€T Ha TO, YTO aKTOpaMHU OCYIIECTBJICHUS KaTajora
XapTuu SBISIOTCS yUpeKICHHs, BeIOMCTBa M opraHuzanuu Coro3a ¢ y4yeToM MpUHIIMIA
cyOCHMAMapHOCTH, a Takke rocyaapcrBa-wieHsl Coro3a, HO TOJBKO B TOW CTENEHH KOrja
OHM HMIUIEMEHTHUPYIOT npaBo Esponeiickoro Coro3a. YacTe BTOpas 3TOH CTaTbU
chopMynupoBaHa Kak MMIIEPATUBHOE TOJOKEHUE O TOM, 4TO XapThsi HE CO3[aeT HOBBIX
cdep OTBETCTBEHHOCTH WM NojaHoMouMid aist Coro3a, Kak U HE MEHSET MOJHOMOYMS U
3aJa4M, KOTOPBIE YK€ ONpeAeNeHbl yUpeTUTeIbHBIMU JOKYMEHTAMHU.

[Tpy BHUMAaTETHHOM W3YyYCHHHM MHCTHTYTa “QyHIameHTanbHble mpaBa EC” okxasbiBaeTcs,
YTO BCE BO3MOXKHBIC AECHCTBUS 1O HMIUIEMEHTAIMH 3TOT0 MEXIYHapOJHOIO J0roBOpa
(aKTUYECKH CBOJATCS K JCHCTBHSIM 110 TOJKOBaHUIO MoJjiockeHud Xaprtuu. TonkoBaHue
OCYIIECTBISIETCS CYAaMM, HO, B OCHOBHOM, opraHamu EC mpu OlLeHKe BIMSHHS HOBBIX
u/nim yxxe aeicTByromux akros Corosa.

TonkoBaHWE SBISETCS COCTAaBHOM 4YacTbiO OOBIYHOW JESITENBHOCTH CYIOB U B
JAHHOM KOHTEKCTE MOJpa3yMeBaeT NPOIECC OICHKM OOOCHOBAHHOCTH >KaJIo0 Ha
npeaMeT TOro, He HapyllaeT JH 3akoHoaatenscTBO EC dyHmaMeHTa bHBIE IpaBa,
3akpeniueHHble XapTtueil. [lox cynamu 31ech TOHUMAKOTCS KaK HAlMOHAJIBHBIE CYbI,
tak u ECC. [Ilocnemnuii MOXeT paccMaTpuBaTh Jefla O HapyIIeHHH
3akoHogarenbeTBa EC, xak Bo30yxaeHHble 1Mo WHUOMaTuBe opraHoB EC, Tak u
rocynapcrBamu-wieHamu EC. Kpome toro, ECC ocyrecTBisieT TOIKOBaHNUE XapTHH




1 B TE€X ClIy4dasax, KOrja pacCMaTpuBacT 3allpOChbl HAIMOHAJIBHBIX CYIOB.

W ecnu ans cynoB TOJKOBaHWE HOPM TIpaBa SBISETCS HEOTHEMIIEMOH 4YacThlO HX
AaKTUBHOCTH, TO TOJKOBAaHHE HOPMATHUBHBIX IOJIOKEHUH B MPOIECCE OLCHKHU BIUSHUS
HOBOT'O 3aKOHO/IATEIhCTBA HAa (DYHIaMEHTAIBHBIC PaBa SBJISCTCS HOBBIM BHJIOM JCHCTBUN
opraroB EC. B cBs3u ¢ 3TuM cpa3y mocie BCTYIUIEHHUS B CHTy XapTHH, u ObUT pa3paboTaH
CTaHIApPTH3UPOBAHHBIM  TOAXOJ-  aJIrOPUTM, KOTOPBIM TPU3BaH  COJEHCTBOBATH
3¢ $HeKTHBHON NMIUIEMEHTAINH XapTHH 0 (QyHIaMEHTABFHBIX IPaBax:

Kaxue pynmamenTanpHble paBa 3arparuBatorcs (are affected)?
SIBnstroTCS U 3TH MpaBa a0COIIOTHBIMU?

KakoBo BiMsHWE pa3NUYHBIX MONUTHYECKUX pEIICHHH Ha (QyHAaMEHTaNbHBbIC
mpaBa? MmeeT nu 3TO BO3ACHCTBHE I TpaBooOiIamarenell IMO3UTHBHBINA
xapaktep (MpOABIKEHHE MpaB 4YeNOBEKa) WM HETaTHBHBIM (OTrpaHUYEHHE
OCHOBHBIX TIpaB)?

e lIMeroT M TpeasiaraeMble BapHaHTHI PEIICHUH W TO3WTHBHOE, W HETaTUBHOE

BO3/ICHCTBHE, B 3aBHCUMOCTH OT KOHKPETHBIX INpaB (HampuMep, HEraTHBHOE

BIUSHHE Ha CBOOOMY BBHIpaXCHHS MHEHHS ¥ TIO3UTHBHOE Ha IIPaBo

WHTEJUIEKTYAIbHOW COOCTBEHHOCTH)?

CdopMmynupoBaHbl I OTPAaHUYCHHS TPaB B SICHOW W MPEACKAa3yeMOW C TOYKH
3peHus MPaBOBBIX MOCIEACTBHM hopme?

e bynyr nu Takwe orpaHuueHHss HEOOXOAMMBI ISl TOCTHXKEHHs OOIIECTBEHHO-

3HAYUMBIX IeNell W/Wiau Ui 3allATBl MpaB W CBOOOA OPYTHX IUI[ (KOTO

UMEHHO)?

SIBnstOTCS M ACHCTBUS POMOPLIUOHATHHBIMU B OTHOIIIEHUH 3aJJaHHON 11e7Tu?

CoxpaHsieTcss M CYIIECTBO TOro (YHIAMEHTAIBHOTO IpaBa, B OTHOLICHHU
KOTOPOTO MPOMCXOAMUT BMEIaTenbCTBO (concerned)?

[TpumeuaTenbHO, YTO 3TOT MeXaHW3M pa3paboTaH Ha ocHOBe crared 51-54 Xaprtuw,
KOTOpBIE B CBOIO OUYEpPEb, MCHOJIB3YIOT MOHATUIHBIN anmnapaT U NpakTHUKy EBponeiickoro
Cyza no npasaM 4elIOBEKA U APYTUX OPraHOB, KOTOPBIE 3aHUMAIOTCA OLEHKOW HapyIIeHHH
B obsactu npas denoseka. bosee Toro, B OneparuBHoM pykooiacTBe EK 1o ouenke
BJIMSIHUS 3aKOHOJATENFHBIX M MHBIX MHALMATUB opraHoB EC Ha ¢yHIameHTanbHbIE IpaBa,
COZICPKUTCS YKA3aHUE Ha TO, YTO B XOJE OLEHKU JOJKHbI IPUHUMATHCS BO BHUMAaHUE U
MEXXIyHapOIHbIE TOTOBOPHI B 00JIACTH IPaB YeJIOBEKA B CIIydasix, KOTa:

1) EC sBisieTcsi CTOPOHO# B MEXKIyHAPOIHBIX JOTOBOPAX;

2) TocynmapcrBa-unenbl EC SBISIOTCS CTOPOHAMH B MEXIYHAPOIHBIX JOrOBOpax
(Mexnaynapoansrii I1akT o rpakAaHCKUX W MOJUTHYECKUX MpaBax, MeXTyHapOTHBIN
[lakT 00 S5KOHOMHYECKHX, COLMAIBHBIX M KYyJIbTYPHBIX mpaBax, KoHBeHuus o
JUKBUJANMHA BceX (GOpM pacoBOil JUCKpUMUHAIMK, KOHBEHINS NPOTHB TBITOK H
KonBenrus o 3amure mpaB aeTei).

B 3akiroueHum ciemyeT BCIOMHUTH O pabore ATEHTCTBA IO  OCYIIECTBIICHHIO

(dyHAaMEHTaIbHBIX IpaB, KOTOPOE IMpe/ularaeT  yCIElIHbie MPAKTUKU H TMPUMEPHI

NPUMEHEHUS METOAWKHM TIpH pa3paboTKe TMPEIOKEHHMH M TNPH  OCYLIECTBICHHUIO

3aKOHOJIATEIbHBIX MHUIMATUB C TOYKH 3PEHMS MX BIUSHUSA HAa WHAUMBUIYAJIbHBIE IIpaBa U



cBoOOnmEl. Ha3BaHHBIE BBIIE JOKYMEHTHI, TaKHMM O0Opa3oM, MPEACTABISAIOT co0O He
MPOCTO «TEXHUYECKUE» IMOAXOJI, HO TOTOBAT COTPYIHUKOB WCIIOJTHHUTENBHBIX U
3aKOHOJATENbHBIX opraHoB EC k mpuUMeHeHHIo Kak 00IIel KOHIICTIIMH MpaB YeJ0BeKa, TaK
u Xaptuu QyHIAMEHTAIBHBIX MIPAB B MX MMOBCEIHEBHOW JICATEIBHOCTH, HAIIPABJICHHOW Ha
UMIUIEMEHTAIIVIO 3aKoHOoaaTenbcTBa EC.

BriBoabI:

=  Xaptuu QyHIAMEHTAIBHBIX IPaB UMEET yaTUCTHUECKUN XapaKkTep: KakK
MEXIyHAPOIHBIA JOTOBOP OHA PETYIUPYETCS MPaBUIIAMU MEKIYHAPOIHOTO TIpaBa,
a Kak yupenutenbHblii JokyMeHT EC, oHa nmpuMeHsieTcs Ui OCyIEeCTBICHUS
neneii u 3agay Corosa;

= EC sBisercs cyObeKTOM MEXIYHApOIHOI'O IPaBa U HECET MEKIyHapOIHO-
MPaBOBYIO OTBETCTBEHHOCTD 32 BBIMIOJHEHUE MEXKIYHAPOIHBIX 0053aTEIBCTB B
001aCTH IIpaB 4EI0BEKa, BEITEKAIOIINE KaK U3 JJOTOBOPOB, B KOTOPBIX CTOPOHOM
apisiercst EC, Tak 1 0 MeXIyHapOAHBIM 0053aTeIbCTBAM €r0 YJICHOB, KOTOpHIC
MOTYT OBITh BBITEKAaTh HE TOJIBKO U3 IOTOBOPOB, HO M APYI'MX HCTOYHHMKAX
MEXIyHApOIHOTO MIPaBa;

= XapTus cOIEPkKHUT BCEOOBEMITIONINN HA0OP HOPM U TIPHHIIUIIOB B 00JIaCTH TIpaB
YeJIoBeKa, KOTOPBIE aJpecoBaHbl rocyaapcTsaM wieHaM EC, korna oHn
ocyIIecTBII0T 3aKoHoaTenbeTBO EC 1 opranam Epornetickoro Coro3a;

= Xaptus npuUMeHseTcs B Tpesenax IMPUHIUIOB OTpaHUMYEHHONW KOMIETEHIIUU
opranoB Coro3a ¥ NpUHOMIIA CYyOCHIMApHOCTH M HE COHCPXKHUT MPSIMBIX
MEXaHU3MOB HWHIMBUIYaJbHOH MpaBOBOW 3alMThl (yHJAMEHTAIBHBIX IMPaB,
3aKpENJICHHBIX B XapTHu;

= XapakTep M BHJ JECUCTBUM II0 MMIUIEMEHTAUMU XapTHM 4Yallle BCETO CBSI3aH C
TOJIKOBAaHMEM BO3MOXKHBIX OrpaHMYEHMH TMpaB © cBOOOX B  mpolecce
uMIieMeHTanuu npasa EC;

= (Cpeau MCTOYHUKOB, KOTOPBIE JOKHBI HMCIOJIB30BaThCS B MPOLECCE TOJKOBAHUS
npaB U cBobox, Haxopsrcs npaBo EC, mexnayHaponHsie JloroBopa, cTopoHOH B
KOTOPBIX MOXeT ObITh Kak EC Tak u rocymapcTBa-4jeHbl, a TaKKe KOHCTUTYLIHU
OTJIENBHBIX TOCYapCTB;

e HauBuABl HE SIBJISIOTCS AaKTOPaMU B OCYLIECTBICHHUHM XapTHH, HE MOTYT TpeOOBaTh
BBITIOJTHEHUS TOCYJapCTBOM JIEHCTBHI 110 OCYIIIECTBIEHHUIO IIPaB, 3aKPEIUIEHHBIX B HEH,
€CJIM TOJIBKO 3TO HE BBITEKAET U3 HAPYIICHUH 003aTeIbCTB 10 UMILIEMEHTALINH TIpaBa
EC.



C.
Cucrema pyH1aMeHTaIbHBIX IPAB B KOHTEKCTE
KOHCTHUTYHIMOHHOIO NpaBa rocyaapcrs-4ieHoB EC

Xaptust He 'B' JloroBopax, HO 'BHe' nx. Bompoc mosToMy BO3HHMKAaeT OTHOCHUTEIBHO €ro
oTHomIeHu# ¢ eBponeiickumu JloroBopamu. CornacHo TEU Crateu 6 (1), Xaptus umeer
TO K€ IOPUINYECKOE 3HA4YeHHEe 4To U [loroBOpHI, M €ro OTHOIIECHUSIMU K HHUM YIIPaBsIeT
Pazgen VIl YcraBa. B pamkax storo pasmena Craresi 52 (2) KOHKPETHO YIIPaBIsieT
OTHOIIECHUSAMHU MEXAy YcraBoMm u JloroBopamu. Oto ykaspiBaer: ‘llpaBa, mpm3HaHHBIE
3TUM XapTHsIOM, Uil KOTOPOTO MperocTaBiieHHE cAelaHo B JloroBopax, AOJKHBI OBITH



UCIIOJIb30BaHbI IIPH YCIOBUSX U B IUMUTAX, ONpeIelIEHHbIX TeMu JloroBopamu’.

XapTus 371ech IPUHUMAET JIaTUHCKOe TpaBnenue lex specialis, ymanarom saxon generalis:
Oosee ompeneNeHHBI 3aKOH yIpaBisieT Oosiee oOmuMm 3akoHOM. ['me Xaprus mmdpyer
OCHOBHOE TIPaBo, NpeaocTaBieHHoe B JloroBopax, y mocieanero OyneT npeamnecTBOBaHKe.
Ho »T0 wm3smHOE TeopeTHyecKoe pelieHre CTpajaeT OT MHOTOM MPaKTUYeCKOH
HeonpezaeneHHocTH. [10cKobKy, Kak Mbl JOJDKHBI ONPENeNUTh IIpaBa, KOTOpble XapTHs
'mpu3HaeT’ (HeHaMCaHHBIMKI) OCHOBHBIMH MPaBaMy B paMKax eBponeiickux CornameHuid?
'O0pacHeHus' He UMEIOT OobIol moMomu. Bompoc, koTopsrii OyneT perneH B Oymytmei
IOPHUCIIPYICHIINY, TaKUM o0pa3oM OyneT: XapTus MpU3HAN MpaBa OT KOHCTUTYLHUOHHBIX
TpaguLIMH TOCYAApCTB-WICHOB 6He MPU3HAHHBIX OOMIMMH NpPUHIMIAMH B paMKax
eBponeiickux CormamreHnii? Ecmn OBl 3TO HMEIO MeECTO, IIpaBa, IPOUCXOISIINE
HETOCPEACTBEHHO OT OOIIMX KOHCTUTYLHOHHBIX TPaAMLUN TrocynapcTB-wieHOB (M 0e3
9KBUBAJICHTHOro oOuiero npuHouna B JloroBopax), He HOAYMHWINCH OBl YCIOBHSAM U
nMMuTaM, onpeneneHHbiM JloroBopamu. M naxke tam, rae npaBo XapTUH JAEHUCTBUTEIBLHO
COOTBETCTBYET 001IeMy pHHLUIY B JloroBopax, y mocieanero Mor Obl ObITh OoJiee y3Kuit
00BbEM, YeM COOTBETCTBYIOIIEE MpaBO B XapTUH. B Takux ciydasx TakuM oOpa3zoMm
BO3HHMKAaeT BOMNpOC, IMOJABEpraercss JH Bce XapTHAHOE TPaBO  OTPAHUYCHUSIM,
YCTAaHOBJICHHBIM J[oroBopamu 1ist 00ILEero MpHUHIHIIA.

OtHomenne XapTun K EBpomeiickoif KOHBEHITMH SIBJSETCS ele 0oJiee 03aTadrBAIOIIHIM.
XapTusno-BUIMMOMY IpeiaraeT npocroe pemenue B ceoeit Cratse 52 (3):

ITockonbky 3TOT XapTUsl COOCPXKHUT IpaBa, KOTOPBIE COOTBETCTBYIOT IIpaBaM,
rapantupyeMbiM KOHBeHIMEH O 3amuTe MpaB YeioBeKa U OCHOBHBIX CBOOOJ, 3HAUCHUE U
00beM TeX TMpaB JOJDKHBI COBMACTh C yCTAaHOBJICHHBIMH yNMOMsHYTOH KoHBeHiuei. 310
NpefoCTaBlIeHne He JOJDKHO mpenoTspamiarh npaBo Corosa, obecneuuBaromuee Oonee
OOIIUPHYIO 3aIHUTY.

Hopwma, kaxertcs, cywecmeenno BkiouyaeT EBpomnelickyto konBeHuuto [IpaB yenoBeka B
Xaprtuto. Ha ero moBepxHOCTH TepBOE MpeIIoKEHHE MPEAO0CTaBICHUS, TAaKUM 00pa3oMm,
pacmmpsier lex specialiS mpaBuiio, yCTaHOBJIEHHOE B MpeblaynieM maparpade s
esponeiickux  JloroopoB. Takum o00pa3om Kaxercs, YTO JUIs TE€X IpaB, KOTOPHIE
COOTBETCTBYIOT NpaBaM KOHBEHIMH, YCIOBHS M JIMMHUTHI TOCIEAHEro npumensarcs. Ho
JIOTHKE IpemecTBoBanrs KOHBEHIIMM MPOTUBOPEUUT BTOPOi mpuroBop. Ilockosbky, eciau
MBI TIO3BOJIIEM TIpaBaM XapTUH MPHHATH OoJiee BBICOKUI CTaHAApT 3allUThl, YeM
YCTaHOBJICHHBIH B EBpomneickoll KOHBEHIMH, 3TO JIOJDKEH OBITh  XapTHs, KOTOPBIHA
cocrasisier Irx specialis mis EBpormeiickoro coro3a. @opmynuposka Ctateu 52 (3) Takum
o0Opa3oMm - JBolcTBeHHA. JIydimmii crmocod pemmuTh TEKCTOBOE MPOTUBOPEUUE COCTOUT B
TOM, 4TOOBI HHTEPIPETHPOBATH MPENOCTaBICHHE, YTOOBI IPOCTO O3HAYATh, YTO ‘YPOBEHb
3alUThl, NPEAOCTAaBICHHBIH XapTuel, HUKOrZJa HE MOXET ObITb HIDKE, YeM
rapaatupyemslii ECHR, [Toromy npaBo KoHBeHIIMHN SBNSieTCS - MUHUMAIBHBIM CTaHJIAPTY
- 151 XapTUu.

'Breminuii' 0uiiib 0 npaBax: Epponeiickas konsenuus Ilpas yenoBeka

OTKpBITHE HEMHMCAHHOTO OWJIIS O MpaBaxX M CO3JaHHME MUCHhMEHHOTO OWIUIS O TMpaBax s
Coroza ObuTH 'BHyTpeHHUMH' ycriexamu. OHU ‘He TIpUBENN HU K Kakoi (GopMme BHENIHErO
HaOJII0IeHNs, OCYILECTBIsIEeMOTo 1o yupexaeHusiM Coro3a JleiicTBUTENbHO, 10 HEJaBHETO
Bpemenn, 22, COi03 He OBUT CTOPOHOM EIMHCTBEHHOrO MEIYHAPOJHOMY COTJIALICHHS O
npagax denoBeka C camoro uauama Cy; otHeccs K KOHBEHIMY OYeHb CEPhe3HO, > HHOT/IA
JaKe CIUILKOM cepbe3HO 126 M B TeueHHe HEKOTOpOro BPEMEHH Telephb, Takke Oblia
HekoTopas (opma BHelnHero o63opa jaericteuii Coro3a EBporiefickuM cyaoM 1o mpaBam
yesoBeKka. TeM He MeHee, cyujecmayenm MHOTO HOPMATHUBHBIX CIOKHOCTEN ¢ EBponeiickoit



KOHBEHIIMEH Kak BHEITHUI OMIIIEL 0 mpaBax Coro3a..

Coro3 sBisieTcst He QopManbHOW cTOpoHOM K EBpomeiickoii koHBenumu. U cucrema
EBpormeiickoii KOHBEHITMM HE Hamnia, 4To EBpomeickuii coro3 mMeeT OOOCHOBAaHWE,
KOTOpOE YACIHIIO MEPBOCTEIICHHOE 3HAYCHNE COOCTBEHHBIM (YHAaMEHTAIbHBIM MIPAaBUIaM
Coro3a. ByapTe 3TUM, KaK 3TO MOXKET, 3TO OBITh TBEPABIM BUACTh, TIOYEMY ‘3HAYMTEILHON
ocobennocteio’ perrerns Kadi ‘Obuto orcyrcTBHe mpsiMoro obszatenbcTBa CymoMm ¢
MIPUPOJION U 3HAYECHHEM MEXTYHApOTHBIX MPABUI PACCMOTPEHO B CIIy4yae, WM C APYTUMHU
COOTBETCTBYIOLIMMH  MCTOYHMKAMH  MEXKAyHapoaHoro mpaea’ (mam owce., 23).
'cnepoBaBIIMil' ero rocyaapcrBa-wieHbl. Ecin Coro3 He cuuTal, 4To ObUT CYIECTBEHHO
CBsi3aH, BHemmHee HaOnroneHne KOHBEHIMM HE MOIJIO HETOCPEACTBEHHO OTHOCHUTBCS K
Corozy. ['ocynmapcTBa-wiieHBI MOTJIH TakuM 00pa3oM n30eXaTh CBOMX MEKIYHApOIHBIX
00513aTeNBCTB B COOTBETCTBUM ¢ KOHBeHIMeH myTeM nepeaayu MpaB MPHUHATHS peIICHUN
EBponeiickomy coro3y? [lns mpemoTBpamieHHsT HOPMATHBHOTO BakKyyMa CHCTeMa
EBpormeiickoii KOHBEHIIMH JCHCTBUTEIIBHO TPUHSIIA KoceeHHwill 0030p netictBuii Corosa
MyTeM YCTaHOBJICHHs AOKTPUHBI (OrpaHMYCHHOW) HEMOCPEICTBEHHOH OTBETCTBEHHOCTH
rocyIapcTB-wICHOB JUIsl akToB Coro3a. DTO CI0KHOE CTPOUTENBCTBO, BEPOSITHO, HCUE3HET
MOCJIe BCTYIUICHUSI.

IlepponawansHO Haiimsg, uto Co0r03 COCTAaBMJI aBTOHOMHBINH CYOBEKT MEXKIYHAPOIHOTO
mpaBa, ACUCTBHS KOTOPOrO HE MOITIM OBITh NPHUIKCAHBI €ro TocyAapcTBaM-wiCHaM,
EBpomneiickas komuccuss mo mpaBaM dYenoBeka W ero Cya BIOCIENCTBHM H3MEHHWIU
B3rssiael. B M&Co npotus [epmanuu, Komuccus namuia, 9ro, Torna kak ‘KoHBeHIms He
MeIIaeT TOCYJapCTBY-WIEHY IepelaBaTh MOJHOMOYHUS MEXIYHAapOIAHBIM OpraHU3aIMsIM’,
‘mepesavya MOJTHOMOYMK HE 00s3aTeNbHO MCKIIo4aeT ['ocyaapcTBeHHYIO OTBETCTBEHHOCTD
B COOTBETCTBUM ¢ KOHBEHIMEH OTHOCUTENBHO OCYILECTBICHHUS NIEPEAAHHBIX TIOJTHOMOYHI.
DT0, 0JIHAKO, HE 03HAYAJIO ObI, YTO FOCYAAPCTBO JOJHKHO OBLIO CYMTATHCS OTBETCTBEHHBIM
3a Bce pnedictBus Coro3a: ‘9TO TMPOTHBOPEUMIIO OBl caMOW HIee IepenaTh MOTHOMOYHS
MEXIyHApOIHOW OpraHU3aIiy AJs yAEepKUBaHUSA [OCY1apCTB-YWIEHOB OTBETCTBEHHBIMH 32
HCCJIeI0BaHNE [BO3ZMOKHBIC HAPYIIICHUS | B KaXKJIOM YaCTHOM JIHIIE.

KakoBsl, TOrna, ObIIM YCIIOBHA Ul 3TOIO OTPaHHYEHHOTO KOCBEHHOTro 0030pa AeHCTBHI
Coroza? B cooTBeTcTBUM ¢ ee¢ BBIOpaHHBIM aKIIGHTOM Ha  20CYOApCMEEHHYIO
OTBETCTBEHHOCTh, KOMHCCHSI HE CKOHUEHTpHpOBaNach Obl Ha KOHKPETHOM pEIEHHU
Coro3a, HO Ha ['ocymapcTBeHHOM pemieHHH mepenath BiaacTu Corozy. OTy mnepenady
MOJTHOMOYMK CUWTAIM ‘BechbMa COBMeCTHMMOHM ¢ KoOHBEHIWEeH NpH ycIOBHM, YTO B TOH
OpraHu3alMyd OCHOBHBIE NpaBa MOJYyYaT dKeueanieHmmuylo sawumy’ . 1'ocynapcTBa-usieHsl,
CIE0BAaTEILHO, HE OBIIM ObI OTBETCTBEHHBI 3a KaXOBIA - OOS3aTENbHBIA - akKT
EBponeiickoro corw3sa, KOTopslid Hapymun EBponeiickyto KOHBEHLIUIO.

B Focgope ** Epporeiickuii cy Mo mpaBaM 4enoBeKa ONMPaBiall 3Ty TO3MIHIO 'BTOPOro
wiaHa' cuenyrommM  oOpazoM: KoHBeHIMs, ¢ OJHOW CTOPOHBI, HE MeIIaer
JloroBapuBatomumcsi CTOpOHaM IepelaBaTb BEPXOBHYIO BJIACTh MEXKIYHApOJHOMY
(BKITFOUAs HATHAIIMOHAIEHOE) OpPTraHU3allus JIJIsl CTPEMJICHHUS K CO paboTe B OmpeieieHHbIX
chepax nestenbHOCTH. Kpome Toro, kak pa3 Korga AepikaTelb TakoW IepeaaHHON
BEPXOBHOM BIJIACTH, OTaHHUAIMs CaMOCTOSTEIBHO HE CYMTAeTCsl OTBETCTBEHHBIM B
cooTBeTcTBUM ¢ KOHBEHIMEN I CIlyLIaHUM NPEXIEe, WIM PELICHUs O, €€ OpraHbl, [10Ka
sto He JloroBapuBaromiascs ctopoHa. C Ipyroil cTOpoHBI, OBUIO TaKkKe NPU3HAHO, YTO
JloroBapuBatomasicsi CTOpOHa OTBETCTBEHHA B cOoTBeTCTBHH cO Ctarbeit 1 KonBenmmu st
BCEX JCWCTBUN M YIYIIEHUH ee OPraHOB HE3aBHCHMO OT TOTO, OBIJIO JIM pacCMaTpHBAEMOE
neiictBue win  Oe3elCTBHE IOCIEACTBUEM BHYTPUTOCYAApCTBEHHOIO IpaBa MM
HEOOXOAMMOCTH BBHIMOJHUTE MEXAYHApOJHBIE TpaBoBbIe oOs3aTenbcTBa. Craths 1 He
JIeNaeT pa3iudue OTHOCUTEIBHO THIA MPABWIIA WIM MEphl 3aTPOHYTBIM M HE HCKIHOYAET



yacTu 'fopucIuKiuy’ JloropapuBaroleicss CTOPOHbI OT MCCIEJOBAaHUS B COOTBETCTBUHU C
Kousennueii.

YCTaHOBJIEHHE CTETIEHH, IO KOTOpo# | ocynapcTBeHHOE JeiicTBHE MOXET OBITH OMPaBIaHO
€ro COOTBETCTBHEM O0S53aTEIbCTBAM, BHITEKAIOIIMM M3 €r0 WIEHCTBAa B MEXKIyHapOJHOU
OpraHM3alyy, KOTOpPOH 3TO Iepenano 4YacTh CBOEro cyBepeHurera, CyJ NMpHU3HAJI, YTO
0CBOOOJKICHNE JOTOBAPUBAIOLINXCSI TOCYAAPCTB MOJHOCTBIO OT MX OTBETCTBEHHOCTH 32
KonBeH1io B 0071aCTsX, MOKPBITHIX TaKOH Mepeaayeid, ObU10 Obl HECOBMECTUMO C LIENBIO U
oowvexkrom Konpennmu... C Touku 3peHus Cyna AKT rocyZapCTBEHHOHN BJIACTH, B3ATHIN B
COOTBETCTBHHU C TAKMMH MPABOBBIMHU 00513aTEIHCTBAMH, ONPABJIaH, MOKa COOTBETCTBYIOIIAS
OopraHM3anys, Kak IojararoT, 3all{IlaeT OCHOBHBIE IPaBa, U B OTHOLUEHUH HE3aBUCHMBIX
IpeaaraéMbpIX TapaHTUH U B OTHOLICHUH MEXAHU3MOB, YIPABJIOIUX UX COOIIOACHUEM,
CHoco0OM, KOTOPBIH MOXKHO CUMTaTh, MO KpaiiHEed Mepe, SKBHUBAJCHTHBIM 3TOMY, IS
KoToporo mpeaycMmaTtpuBaeT KoHBeHIHs. 'DKBHUBaJICHTHBIM' 'COMOCTABUMBIE' CpEIHHE
Cyna; moboe TpeboBaHue, 9TOOBI 3alIUTa OpraHu3aIiy ObITh 'HASHTHIHOW' MOTJIa OeXXaTh
B IIPOTUBOPEUYUH C HHTEPECOM MEXIYHapOAHOM CO pabOTHI, K KOTOPO# cTtpemsites 135

B »TOoM kocBeHHOM 0030pe akToB 'HamHanuoHanbHOTO' Coro3a Cyn KoHBeHIMH Takum
o0pa3oM He NpPUMEHWI OBl CBOW 'HOpMaNbHBIA' cTaHmapt, rae Coro3  3al[UTHI
EBponeiickuil cya mo mnpaBaM 4eJOBEKa OTKA3ajiCs paccMaTpuBaTh PerieHue coBeTa
76/787, [1976] OJ L278 u akr 1976 roma OTHOCHTEIHHO BBIOOPOB B EBpomeiickuii
napjaMeHT kak akTel EBpomeiickoro coro3a. C mpaBuibHOM TOuku 3peHus Cyla OHHU
‘o3HaYaIM MeXAayHapoaHbele JloroBopa, B KoTopsle cBOOOAHO BeTymmio CoeamHEHHOE
KoponeectBo’. Cyn, ciemoBaTelibHO, HaIiel, 4yTo BemnkoOpuTaHus, BMECTE CO BCEMHU
APYTruMHU rocyaapCTBaMH-4ICHAMU, 6I>IJIa ITIOJIHOCTBIO OTBETCTBCHHA B COOTBETCTBHH CO
Cratseit 1 KouBenmu (mam orce., maparpad. 33). Cyn 3aech UMen AeNo ¢ eBPOIeHCKUM
OCHOBHBIM 3aKOHOM, KOTOPBIH OBUT 'cO3AaH' rocygapcTBaMu-wieHaMu He EBporeickuii
co3. To xe 0O0OCHOBaHHME TIPUMEHSETCA, C HEOOXOOUMbIMU USMEHEHUAMU, K
KOHTPOJIMPYEMbIM HallOHaJIbHbBIM ﬂCﬁCTBHﬂM. KOHTpOJII/IpyeMLIC HallMOHAJIbHBIC
JIEUCTBUS SBIIAIOTCS HAIMOHAJIBHBIMH JEHCTBUsAMU He naeictBus Coro3a U TOITOMY
MOJBEPraoT HOJIHOMY 0030py.

EBpormetickuii cyn 1o mpaBaM 4enoBeKa yIpaBiisil Obl 'TIPeoNoKeHHeM', 4TO TOCyAapcTBa
He Hapymwin KoHBEHIMIO IMyTeM Iepenadyd MojJHoMouMid EBponeiickomy corody. ITo
NPEIOJIOKEHHE TIEPEBOIUT Ha OoJiee HU3KUI CTaHIAapT 0030pa Juisi NeHCTBUH, PUHSITHIX

o 137
EBponeiickuM coro30M, 3

, TaK KaK MPe3yMIIHsa 3KBUBAJIEHTHOM 3aIIUTHI MOTJa TOJBKO
ONPOBEPrHYThCA, TAe (akTHUecKas TPaKTOBKa mNpaB uenoBeka B Coroze Oblia ‘SIBHO
JeQUIUTHBIME ~ OoJiee HU3KUH CTaHAapT 0030pa MpeaCcTaBiIsiT KOMIIPOMHUCC MEXKIY TBYMS
KpalHOCTSAIMH: HHKaKOHl KOHTpOJb, MOCKOJbKY Co0r03 He OBl YYaCTHHKOM M IIOJIHBIM
KOHTPOJIEM JaK€ B CUTYalMsX, B KOTOPBIX TOCYAapCTBa-WICHB! JEHCTBOBAIM KaK MPOCTHIE
arentsl Coroza. DtorT xoMmnpomucc Obu1 ‘mieHoi Ha CrpacOypr, NOCTHraromiuii ypoBHS
koHTposst Hax EC mpu yBaXeHHH ero aBTOHOMHH KaK OTAEIBHOTO TPABONOPSAIKA .
CymectBytomas ~ CrtpacOyprckas — opucnpyieHius —gaer  npasonopsaky — Corosa
NPUBWIETHIO B HE TMIOJYMHEHHH €T0 K IIOJIHOMY BHEIIHEMY KOHTpouto EBponelickum cynom
nmo mpaBaMm uenoBeka. OnHAaKo 3Ta NpHUBHIErUs He dABIseTcss pesynpratoM Corosa,
SBIISIONIETOCS 'MOAENBHBIM' ydacTHHKOM. Bmecto asroro sto cimemyer m3 Coroza, He
ABJISIIOIErocst YOpMalbHBIM WIEHOM cucTeMbl EBponeiickoil KOHBEHIUH.

Bbyner npeanonoxenne, uro Coio3 - B IPUHIIMIIE - BRINIOJIHAET EBponelckyr0 KOHBEHIINIO
IlpaB demoBeka, TakuM 00pa3oM MCYE3AIOT CO BCTYIDICHHEM? DTO  Ka)keTcs
BOCTpeOOBaHHBIM, KOTOPBIH MpeKpaTuT bocghopckoe npeanonoxenne, kak Tonbko Coro3
npuHumaer KonBeHnmoo. Jlns npunumaromuii - Konsenuuu, EBponeiickuii  coro3
COIJIACUTCSl M3MEPHUTH CBOIO MPABOBYIO CHUCTEMY IO cTaHzaprtam mpas uenoBeka ECHR’ u
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Oompire He OyJET ‘TO3ITOMY 3acCiTy’KHMBATh CIIEIHUATBHOTO PEXHMa °, 3aMEHA KOCBEHHO20
KOHTpOJIA #npsAMblM KOHTPOJIEM JIOJDKHA TO3TOMY - IO KpaliHEell Mepe, B TEOpUH -
JUIEPCTBO K 3aMEHE 02PaHUYeHHO020 KOHTPOIIS NOHbIM KoHmponem. Bee ke )Ku3Hb IpaBa
He Bcerda soruuHa, U CrpacOyprckuii Cya MOXKET peIuTh JIeNesATh MPOLUIbIE OMBITHI
nyTeM MpuMeHeHus 0oJiee HU3KOro cTangapTa 003opa k EBponeiickoMy coto3y ¢ KOTOPBIM.

Cynebnas cuctema Coro3a mMmeeT 3afaueii oOecrieueHUe “IKBUBAJICHTHOM 3alllUTHI’, HE
COXpaHSsS CpeJHHE MOJTBEPKACHUS Ha WHAWBHIYaJhbHOM OCHOBAHHWH, YTO Ta 3allHTa
JEHCTBUTENHHO ‘‘OKBHMBAJEHTHA”, OblIa OBl SKBHBaJCHTHA COTJIAIICHUIO MONYAIHBO Ha
3aMEHy, B 00J1aCTH €BPOIICHCKOro 3aK0Ha, cTaHaapToB KoHBeHIMN’

Opnrako, 9To SBNSETCS OECCIIOPHBIM, YXK€ TO, YTO BCTYIUIGHHE pAaCIIMPHUT 001acTh
npumeHeHus: EBponeiickoil KOHBEHUMHM Jisi BKIIOYeHHs Npsmoro aedcteus Corosa.
ITockombky B mpoNLIOM KOCBEHHBIH 0030p aeiicTBuit Coro3a OBUT OCHOBaH Ha MPSMOM
o030pe geiictBuii Coroza peanm3anuu AeWcTBUN TocydapcTBa-wieHa. U ato, mo
OTIpeJIeNIeHHI0, MTOTPE0OBAJI0, YTOOBI 20cydapcmeo-uien AEHCTBOBAIO B HEKOTOPOM POJIE.
Takum oOpa3om, B cUTyalusiX, rae yapexaeHus Coro3a AeiicTBOBAIN HEMTOCPEICTBEHHO Ha
YacTHOE JUIO 0e3 JOOBIX MOCPETHUUECKIX MEp M0 roCyIapcTBY-wieHy, 3ToT akT Coro3a
HE MOT - Jla)keé KOCBEHHO - OBITh PAacCMOTPEHHBIM. B OTCYyTCTBHE COETUHSIIOIIETOCS
¢dakTopa B OJHO W3 MOJNHCABIIMX rocyaapcTB akT Coro3a ObUT TakuM 00pa3oM BHE
topucaukiiny KoHBEHITMH. DTO OMpeneNeHHO M3MEHUTCS, Kak ToiabKo (Co03 MpHUHHUMAET
Konsenmuro. Brpens Bce npsawmsie npetictBusi Coro3a HaXOAWINCh OBl B Tpefenax
topucaukiun CrpacOyprckoro Cyna. Takum oOpa3oM, Jaxke eciu Obl Ooiee HH3KUH
BHEIIHUNA CTaHAAPT JOJDKEH OBUT MPOJOJIKHTBCS, OH BIPEIh OTHOCHJICS OBl KO BCEM
neiictBusiM Coro3a - ¥ He TOJBKO JeHCTBOBAJ OBl BEITIOJIHEHHBIN TOCy1apCTBAMH-YICHAMH.

Ilpucoenunenne cow3za K EBpomneiickoili KOHBeHHHHM: KOHCTUTYLHOHHBIE
npeaBapuTeJbHbIE YCJIOBUS

[nsa paspsacHenus craryca EBpomeiickoil KOHBEHIMM B €BPOIEMCKOM IPaBOIOPSIKE
Komuccus, naBHO, npeanoxuia, 4ToObl K npucoequHeHnio Kk Konsenuun crpemunncs. Ho
B COOTBETCTBHHM C IIepBOHadajlbHbIMU JloroBopamu, EBponeickuili COrH03 HCHbITaANI
HEIOCTAaTOK B SIBHO BBIPR)KEHHOM IpaBe 3aKIIOYUTH JOTOBOPHI O IpaBax YeJIOBEKa.
Komuccust Takum 00pa3oM MpeliokHiIa HCIONb30BaTh 00mHIylo kommnereHIms Corosa:
Cratbs 352 TFEU; Bce xe - 3ameTHO - Cya OTKJIOHWI 3Ty CTpaTeruto no Muenuto 2/94.
Tak kak BcrymieHue Corwo3oM uUMeNo Obl  ‘@yHOamenmanvhbie UHCIMUMYYUOHATbHBIE
nocaedcmeus’ 1ist Coro3a ¥ ero rocyAapCTB-WwICHOB, 3TO NMoWaeT BHe oObeMa Cratbu 352
TFEU. C toukm 3penuss Cynma TonbKo mocienyromas monpaska Jlorosopa moria
npegocTaBuTh CO03y CHITy BCTYIJICHUSI.

Oty Bnacte Teneph npenocrasuia Jluccadbonckas momnpaeka. Cornacao TEU Crareu 6 (2),
EBponeiickuii coro3 ‘AomkeH npuHATh EBponeiickyio KOHBEHLIMIO O 3alUTE MIPAB YEJIOBEKa
U OCHOBHBIX ¢B00Oa’. OIHAKO YJICHCTBO HE JIOJDKHO ‘3aTparmBaTh KomiereHiuu Coro3a,
Kak omnpeznereHo B JloroBopax W JOKHO OyneT oOpaTuTh AOJDKHOE BHMMAaHHE Ha
‘onpeneneHHble ocobeHHocTH 3akoHa Coro3a u Coroza’.

Kak n xorma Coro3 mpumer Konenmwro? UneHcTBo EBpormeilickoii KOHBEHIIMH TeMepb
OTKpBITO s eBporetickoro Coro3a 149 OnmHako, BCTyIuieHHE OyAET MPEUMYIECTBEHHO
3aBUCETh OT TrocydapctB-wieHoB Coro3a. Ilockombky CoBeT momkeH OyaeT 3aKIOYUTh
JIOTOBOP O BCTYIUICHWH €IUHOTJIACHBIM pEIIeHHEM O €ro MPaBUTEIbCTBAX CTPAH-UJICHOB,
0 pamee momyuaBmmii cormacue esporeiickoro Ilapmamenta 151 U B omimume OT
OOBIYHBIX MEXAyHapoaHbIX corjameHuii o Corosze, pemenne Coro3a, 3aKIIOYArOIIee
JIOTOBOP, TOJIBKO BCTYIIUT B CHJIy ‘TIOCJIE TOTO, KaK 3TO OBLJIO 0JJ0OOPEHO rocylapcTBaMu-



YJleHAMH B COOTBETCTBMH C WX  COOTBETCTBYIOIIUMH  KOHCTHTYITUOHHBIMH
TpeOoBaHusAMK . 152, TOCymapcTBa-4jIeHBl TakuM oOOpa3oM OyIOyT B  COCTOSHHH
3a00KupoBaTh BeTymuieHue Coro3a qBakAbl: omHaKAbl B CoBeTe U OMHAXKIBI cHapyxu. U
B TO BpeMs KaK OHHM MOT'YT HaXOIUThCS TIOJ] KOHCTHTYIIMOHHBIM 0053aTeIhCTBOM
COTJIaCUThCS TpHOOpeTaTh Kak wieHbl CoBera, Jel0 OOCTOMT HE TaK i BTOPOTO
cornacus. [l obs3anHOCTH corylacuThest KonBeHnus, BeipakeHHas B TEU Craren 6 (2),
TOJILKO CBsKET COI03 - M €r0 YUPEKJACHHUS - HO HE TOCYIapCTBa-UJICHBI.

EBponeiickue npaBa u rocyaapcTBeHHOe IPaBoO

Byayt nu ocHOBHBIE TipaBa EBpomeickoro coro3a TakkKe CBA3BIBATH IOCYJapCTBa-4CHbI?
Bonpoc mMoxeT cTaTh HEOXKMIAHHOCTBIO. Bee ke Tak e, Kak He BCE YCJIOBHS B paMKax
esporneiickux Cornmamenuii agpecosansl Coo3y, >° He, BCe eBPOIEIHCKHE YCIOBHS MOTYT
OTHOCUTHCS K rocynapcram-wieHaM. Ha camom nene aMepuKaHCKUI KOHCTUTYLIMOHAIN3M
TPaJULMOHHO CUMTad OWIIb O IpaBaX HCKIIOUUTENIBHO aapecoBaHHbIM Coro3y; M 3TO
MOSTOMY HE MOTJIO CBSI3aTh INTAaThl. DTO YacTHYHO H3MeHeHHoe ¢ YeTwslpHagumaTon
TlonpaBKoii BO BTOPOIi TIOJOBHHE NEBATHAANATOTO BEKA, ~, HOTOINBKO C MOBBIIICHHEM
JOKTPHHBI OOBEIUHEHWS B Hadaje JBaALATOrO Beka OWILIb O NpaBax, Kak IOJarajw,
NPUMEHSJICS HENOCPEACTBEHHO K TOCyJapcTBaM, CBPOIEHCKUA MNpaBOMOPSIIOK, ¢
HeoOX00UMbIMU U3MEHEeHUAMUY, CIE0BAN 3a 3TUM PELICHUEM U IPU3HAJ, 4TO €BpOIIeiicKue
OCHOBHBIC MpaBa MOTYT - TMPH ONpPEAETCHHBIX OOCTOSITENbCTBAX - HEMOCPEICTBEHHO
OTHOCSATCS K YYaCTHHUKY..

B HenmcanHbIx 00mux npuHImnax Corw3a CyImecTBYeT JU JOKTpuHa o0benunenus? Eciu
MOCJIETHUE SIBIISIOTCS MPOAYKTOM OOIMMX KOHCTHTYLMOHHBIX TpPaAMLIUH TOCYIapCcTB-
YJIEHOB, KaK MOXET TaM OBITh MOTPEeOHOCTh B 0oObenuHeHmHn? OTBET 3aKIIOYaeTCS B
ABTOHOMHOM cTaHjapTe mpaB dYenoBeka Coro3a, KOTOPBIM MOXKET OBITH BBIIIE, YeM
KOHKpPETHOE HallMOHaJIbHOE cTaHAapTHoe HalmoHanbHOE 3aKOHOAATENBCTBO MOXKET TAKUM
00pa3oM COOIOCTH HAIIMOHATBFHBIE TPaBa YeJOBEKa U BCE K€ HAPYIIUTH (00jee BHICOKHIA)
esponeiickuii cranmapt. Cya TakuM o0pa3oM ACHCTBHTENBHO H300pen ‘JOKTpPUHY
o0benuHeHusT’ Al o0mKX NpUHOMIOB mpaBomnopsiaka Coroza. OnHako 3Ta eBponenckas
JOKTpHHA 00BEIUHEHUS SIBISIETCS 'BHIOOPOYHOI' B 3TOM, OHA TOJBKO MPUMEHSIETCS B IBYX
curyauusix. IlepBas cuTyanms kacaeTcs BHEAPEHHs EBIPONEHCKOTo mpaBa (CUTyauus c
BHe/IpeHHeM). Bropas cutyanusi kacaeTcs yMalleHHs €BIPOIEHCKOro mpaBa (CHTYyalus ¢
ocnabieHNeM).

Cyn sBHO NOATBEPAWI, YTO €BPONEHCKHE IpaBa 4eJOBEKA CBA3BIBAIOT IOCYIApCTBEHHBIC
BJIACTH, KOTJa pealHu3allus eBIPOINEHCKOr0 IpaBa B EBPOIEHCKHMX OCHOBHBIX MpaBax
‘mpuBsizana Obl TOCYAapCTBa-4CHbl, KOTAa OHU peanu306bl6aiom €BpPOIEHCKUE MpaBUia,
KakoBo KOHCTUTYLIMOHHOE 00BsicHeHHe 3Toro? OO0beauHeHre OBbLIO 3/1eCh ONpPABAAHO Ha
TOM OCHOBaHMH, 4YTO TOCYAapcTBa-wieHbl  (YHKIMOHAIBHO  JIEMCTBYIOT  Kak
JELEHTPAIN30BaHHOE UCTIOJIHUTEIbHOE oTaeneHne Coroza.

YacThele JMna OyayT TakuM 00pa3oM HaJIeIeHbl IPABOM HE MOJUYMHHUTHCS HAIIHOHAJIBHBIM
3aKOHaM, HCHOJHSAIOUIMM €BPOINEHCKUH 3aKOH, €ClIM OHM HapylaT (yHIaMEHTaJbHbIC
eBpornelickue mpaBa. Ho B To BpeMsi Kak 3TO - pa3yMHOE OOBSCHEHHE B CUTyalUsX, B
KOTOPBIX TOCYJapCTBa-WiICHbI CTPOTO HCIOJNHSIOT EBPONEUCKUI 3aKOH, OH JIOJDKCH
PacrpoCTPaHUTLCS HA CUTYaLMH, TA€ TOCYAapCTBa-WICHBI OCTABIISIOT HA YCMOTPEHHE.

Cyn Taxxe TMpUIleNl K TPUHSITHS BTOPOW CUTYaIllMH, B KOTOPYIO 'BKJIIOYEHBI' €BpPOIICHCKIE
nmpaBa 4enoBeka. Jlemo oOCTOWUT Tak, KOTJla TOCYAapCTBA-WIEHBI 'yMAaJSIOT €BpPOMEHCKHMA
3aKkoH. OJta ‘cuTyauus c ociabinenveM’ Obula cHavanma mnpudsita B ERT. Hermy
NPEJOCTABHIM HCKITIOUUTEIBHYIO JIUIICH3UI0O B COOTBETCTBHM C TPEUECKMM 3aKOHOM K
nporpaMMam TeJIeBUACHUS, KOTOpble ObUIN HAPYIIEHBI MECTHON TEJICBU3HMOHHOMN CTaHLIUEH.



B xoze HaMOHATBHBIX CIYIIAHWH OTBETYHK YTBEPIKAAJT, YTO TPEUECKUi 3aKOH OTPaHHYINII
CBOI0 CBOOOJY NPENOCTABUTH YCIYTH, 3alUIICHHbIE B COOTBETCTBUU C €BPONEHCKUMHU
JoroBopamu, U TakKe HapyIIHJ €r0o OCHOBHOE IIPaBO Ha CBOOOMIY BEIpaXeHHS MHEHHs. B
npeABapUTeIbHOM pelieHun EBpomelckuil cyn cuwrtan, uTo, /A€ TOCYIapCTBO-WICH
MoJjlaraioch Ha EBPOMEHCKHH 3aKOH, ‘IJIsl ONpaBHaHMs IPaBUJI, KOTOPHIE, BEPOSTHO,
3aTPyOHAT OCYIIECTBICHHE CBOOOIBI MPEJOCTABUTH YCIYTH, Takoe OOOCHOBaHHE,
obecniedenHoe [Cor030M] 3aK0H, JOKHO HHTEPIPETUPOBATHCS B CBETE OOIIMX MPUHIUIIOB
3aKOHa W B 0COOEHHOCTH OCHOBHBIE TIpaBa. B 310l cutyanmm ¢ ymaneHneM HallOHAIbHEIE
NpaBuiia MOJBEPTIIUCH ObI €BPOINEHCKMM OCHOBHBIM IIpaBaM B 3TOM Ciydae: CBOOOAa
BBIP)KEHHSI MHEHUSI.

Pemenne Cyna B ERT 6put0 THXOH pEeBONIOIIEH, TaK KaK 3TO HESIBHO aHHYJIMPOBAJIO Oojee
paHHee pelieHue K oopatHoMy JleliCTBUTENBHO, KOHCTHUTYIMOHHOE OOBSICHEHUE TO3aIH
CUTYaIlu ¢ OocllablieHueM ocTaeTcsi ocnapuaeMbiM, Kpome Toro, pemenne ERT Opuio -
MIOCKOJIbKY MHOT'O PEBOJIOLUMN - ABOMCTBEHHBI O €ro auamna3oHe. EBporelickue mnpasa
YyeJI0BeKa OTHOCHIIMCH OBl K HALIMOHAIBHBIM MepaM BHE ‘CUTyauuu c ocinadnenuem’? bomee
IUPOKOE OOBSICHEHHE OBUIO NEHCTBHUTENHHO TPEMIOKEHO B IPYTrOMl 9acTh pa3roBopa
pemienuss ERT o0 HanuMoHanbHBIX TpaBUIaX, HAXOMANIMXCS B IMpelenax o0beMa
eBIporneiickoro mpaBa, Ho B To Bpems Kak SICHO, YTO TOCYAApCTBEHHOE MPAaBO OJKHO
CHAYala HAXOMHUTHCS B MPEIENaX 00BEMa CBIPOIEHCKOro MpaBa, “*°, OTHOLICHHS MEHKILY
0oOBsICHEHHEM OcCJla0jieHusT W OoJiee INMUPOKMM OOBACHECHHEM O0beMa OKOHYATEIBHO
HUKOTJa He pemanuchk M naxe ecnu Oonee mupokoe 0OBSICHEHHE SBISETCS MPABIIILHBIM,
BOIIPOC OCTaeTCA TEM, YTO TOYHO TpeaHa3zHadaeTcs gpa3oi ‘00beM eBpOIeiCKOro mpasa’.
Paznuunble 3HaueHHUs 3/e€Ch KOHKYpPHUPYIOT Jpyr ¢ apyroMm. Bo-mepBeix, Cya Moxer
OTIpeAeTUTh 00BbEM EBIIPOIEHCKOr0 TpaBa ¢ 00BEMOM CYIIECTBYIOIIETO €BPOIEHCKOTrO
Broporo 3akoHOoAarenbcTBa, (GOPMYIHMpPOBKA MOT OTHOCHTHCS K 3aKOHOJATEIbHBIM
komreTeHnussM  Coro3a (DTO pacmMpUT MPUMEHUMOCTh OOBEIWHEHUS B OONACTH, B
koTophix Coro3 ele He MPUHSII MOJNOXKHUTEIbHOE 3aKoHoaaTenbcTBO.) Hakonen, Cyn mor
Obl XOTeTh BKJIOYAaTh BCE CHUTYallMM, KOTOPbIE HAXOAATCS B Tpexaenax oObema
CornaieHuii, nepuoza.

bynetr mu Xaptuss OcHOBHBIX NpaB Egponeiicko2o coio3a CBA3BIBATh IOCYAAPCTBA-UIICHBI?
2 XaprusoTBeuaer Ha 5ToT Bompoc B CrtaThe 51, OCHOBBIBaiOmIEH ee 0671acTb
MIPUMEHEHUS:

ITonoxeHnust 3Toro YcraBa aApecoBaHbl YUPEKICHUSIM, OpraHu3anusM, oducam H
arentctBam Coro3a ¢ JODKHBIM BHHMaHHEM JIIsl TPHHIUNA CYyOCHIMApHOCTH H B
rocyJapcTBa-4jeHbl TOJIBKO, KOTZa OHU peayn3oBbIBalOT mpaBo Coroza. OHHU JIOJKHBEI
MO3TOMY COOJIIOCTH TIpaBa, HAOMIONaTh NMPUHLMIBI U MPOABHHYTH NPUMEHEHHE 3TOrO B
COOTBETCTBMM C HX COOTBETCTBYIOIIMMH TIOJHOMOYHSIMH W YBa)KE€HHEM JIHMMHTOB
nonaaomMounii Coro3a, Kak IpUCYKIEHO Ha Hero B JloroBopax.

[MpenocTaBnenne pa3bsACHsET, 4TO XapTus B MpHUHIHIE aapecoBan Coro3y U OyIeT TOIBKO
HCKITIOYUTEIBHO OTHOCHTBHCS K TOCYAapCcTBaM-WICHaM, ‘KOT/Ia OHH peanu306bi6aiom IPaBo
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Corw3a’. DTO TOJNOKEHUE COAepXHT ropucnpyaeHuuo Wachauf.
Kacaroluecss XapTHH, SIBISIOTCS HEOKOHUYaTeldbHbIMH. OHHM 3asBisiior: ‘Uto Kacaetcs
rOCyJapCTB-WICHOB 3TO CJEAyeT OJHO3HAYHO TaK OT MpeueaeHTHoro npasa Cyna, 4ro
TpeOOBaHUe IS YBaKEHHUS OCHOBHBIX IIPaB, ONpEJeNIEHHBIX B KOHTekcTe Coro3a, TOIBKO
MIPUBS3BIBAET TOCYIAPCTBA-WICHBI, Ko20a OHU Oelicmgyiom 8 npederax npasa Corosa.
COOTBETCTBEHHO, MOCKOJIBKY €BPOIEHCKOE MpaBO JCHCTBYET B HACTOSILEE BpeMs,
HAI[MOHAIBHOE 3aKOHOAATEIhCTBO, TaKoe Kak PernonampHBIH 3aKOH, KOTOPBIH

YCTAHABJIMBACT HOPMbI OXparbl MpUpPOAHL, YTOOBI 3alIUTUTh U YBCIIMYUTH HCHHOCTL CPCABI



¥ KyJIbTypHOEC HAClle[ie 3aTPOHYTOH 00JaCTH, OTHOCHTCS K CHTYyalldH, KOTOpas He
HaXOJUTCs B TpejeiaXx o0beMa €BPOIMEHCKOr MmpaBa. JTO, KaKeTCs, 3HaueHHe (passl B
Cnyuasix 60 u 61/84, Cinetheque.

KakoBbl oTHOIICHUS Mexay EBpornelickuM 1 0ojiee BBICOKUM HAIIMOHAJIBLHBIM CTaHAapTOM
mpaB demoBeka? UYTO TPOWCXOMUT, THAE TOCYOApCTBO-WIIEH, pEalN30BbIBAIOIIEE
EBPOICHCKUI 3aKOH, YBa)KaeT EBPONCHCKUI CTaHAapT, HO HapymaeT 00jee BHICOKUN
HalMOHANBHBINA cTraHmapt? IlpoOmema, xkaxercs, pemaercs Crateelt 53  XapTum.
CooTBeTCTBEHHO, XapTui HE AODKEH HHTEPIPETUPOBATHCA [JIsl OTPAaHUYCHUS IpPaB
YEJIOBEKa, 3aIIUIIEHHBIX ‘rocyapcTBaMHu-uIeHaAMuU’ KOHCTUTYIIUH ‘B ux
COOTBETCTBYIOIINX 00NacTsax mpuMeHeHus . lIpemocraBieHue, Kak TOBOPHIIH, OpOCHIIO
BBI30B TIPUHITUIY MPEBOCXOJICTBA CBIPONEHCKOrO TMpaBa ¥ OBUIO, CIIEIOBATEILHO,
OOBSACHEHO KaK - MO 3aKOHY - OECCMBICICHHBIN MOMUTHYeCKHH xon Bce ke 310 He
eIMHCTBEHHOE BO3MOXKHOE 3HaueHHe Cratbn 53 XapTuu. AJbTepHATUBHOE UYTCHHE MOXKET
paccMOTpeTh MPEAOCTaBICHUE C TOYKW 3pEHUS NPUHLMIA MpeumylnecTtBa. B cratbe 53
3/1eCh MPOCTO TOBOPUTCS, UYTO O0Jiee BRICOKHI HAIMOHANBHBIA CTAaHAAPT MPaB YejIoBeKa He
OyzneT 3aMelnieH 0oJiee HU3KUM €BPOTICHCKUM CTaHIapTOM.

NmmocTpanust mapauiebHOTO NMPUMEHEHHs €BPONEHCKUX M HAIMOHAIBHBIX OCHOBHBIX
npaB BuaHa B Promusicae npotus npoussoauteseii Telefonica de Espana. Representing u
u3/1aTeNell My3bIKaJIbHBIX 3aIMCeH, UCTEI TIOIPOCHII, YTOOBI OTBETYMK PACKPBLT JINIHOCTH
U Qu3nUYecKue aapeca JIUI, KOTOPhIM 3TO MPEJOCTABUIIO HHTEPHET-CEPBUCHL. DTH JINIA, KaK
noJiaraiiv, UCIoib30Bajin nMporpaMmy oomeHa ¢aitnamu KaZaA, takum oOpa3oM, HapyIias
npaBa Ha MHTEJUICKTYyalbHYI0 COOCTBEHHOCTh. OTBETYHMK OTKA3aJICs OT 3ampoca Ha TOM
OCHOBaHHWH, YTO B COOTBETCTBHM C HCIIAHCKUM 3aKOHOM TaKO€ PACKpPBITHE OBLIO TOJIBKO
pa3pelieHo B MPECTYNMHHUKE - HE TPaKJAHCKHHA - CIyllaHus. Promusicae oTBeTHi, uTO
TOCYIapCTBEHHOE IPAaBO PEaM30Baj0 EBPOIEHCKHUIA 3aKOH, M TaKHUM 00pa3oM JOJKHO
OBUIO yBakaTh €BPOIEHCKOE OCHOBHOE TpaBO Ha COOCTBEHHOCTh. Bompoc mnepen
EBponeiickum CyJIOM no3ToMy  OBLI: JLOJKHBI Craten 17 u 47
XapTusi ' MHTepIPETHPOBATHCS KaK TPeOOBaHMsI TOCYAapPCTB-WICHBI /ISl yCTAaHOBJICHUS, JIJIsI
obecrieunBanus 3(pPEeKTHBHON 3aIUTHl aBTOPCKOTO TIpaBa, 00s3aTeIbCTBO COOOMIMTH
MEPCOHANILHBIC JaHHBIE B KOHTEKCTE TPaKTAHCKHUX TporeccoB’? Mano Toro, uto Cyn
HaXoAWJ, YTO HE OBLIO TaKOro 00S3aTeNIbCTBA, 3TO J00aBMIIO, YTO CYIIECTBYHOIIEE
eBpOIICICKOe 3aKOHOJATENILCTBO ‘HE YCTPAHUT BO3MOXKHOCTH ISl TOCYAapCTB-YJICHOB
YCTaHOBJICHHUS 00513aTeIbCTBA PACKPHITH TIEPCOHANTFHBIE JTAaHHBIE B KOHTEKCTE TPaKIaHCKUX
npoueccoB’. boree BBICOKMI HAIIMOHAIBHBIA CTaHAAPT JUIS 3AIUTH COOCTBEHHOCTH He
ObUT TakuM 0Opa3oMm 3ampenieH. OIHAKO 3TOT OoJiee BBHICOKMI HAIlMOHAIBHBIN CTaHIApT
JIOJDKEH OBLT OBl OBITH COANAHCHPOBAH OTHOCHUTENHHO ‘TAbHEHIIEro [EBpPOMEHCKOro]
OCHOBHOTO ITpaBa, a UMEHHO, ITPaBO, KOTOPOE TApaHTHUPYET 3aLIUTY ePCOHATBHBIX JaHHBIX
W CcJeoBaTeNbHO YacTHOW Ku3HU . U 3TO OBIIO 0053aTENIbCTBO TOCYIapPCTBEHHOTO Cy/Aa
CBEpPHTH 3T JIBa OCHOBHBIX IpaBa ITyTE€M YCTAaHABIMBAHHMS ‘CIIPABEIMBOTO PAaBHOBECHS’
MEXIY HUMHU.

B 3aximoueHue, moka 6oJiee BHICOKOE HAIIMOHALHOE OCHOBHOE NPABO HE CTAIKHBAETCS C
Pa3InYHBIM E€BPOIEHCKHUM OCHOBHBIM IIPaBOM, 0ojiee BBICOKMII HAIlMOHAJIBHBIM CTaHAApT
MO3BOJIEH. DTO pPa3pelieHne MOXKET Teneph ObITh MOCIOBHO 3akperuieHo B Cratbe 53
Xapruu.

CnenunanbsHbie npaBuiia 1 Hoasmm n CoennnenHoro Koposaescrpa
OOmue mnpaBuia, YNpaBisIOIIME OTHOLICHUSIMH MEXAYy XapTHeH M TOCyAapcTBaMU-



uiieHamu, npuroausl st [onemu u CoenunenHoro KoposieBcTBa. DT J1Ba TocyaapcTBa
UMEIOT CHenuaabHbld [IpOTOKON, KOTOPBIM yHpaBisSeT MNPUMEHEHUEM XapTHH WM.
IIpoTrokon He ABIsAETCS MOTHBIM 'YKIOHEHHEM' OT XapTHH. JTO SBHO TpeOyeT, ‘dTOOBI
XapTusi TpUMEHSJICS W HWHTeprnpeTupoBayics cyaamu llombmmm u  CoeMHEHHOTO
Koponesctea’. OjHako MHEHHUS OTJIMYAIOTCS OTHOCHTEIBHO TOTO, COCTaBJISICT JIK
[IpoTokon mpocToe pa3bsCHEHUE JUIsl ATHX JBYX TOCYAAapCTB - Mallo YeM OTIMYaroIIuics
oT 'O0BSICHECHHH'; WM JIK ATO NEHCTBUTEIBHO MPEICTABISCT YaACMUYHOEe YKIIOHCHUE ITyTeM
YCTAaHOBJICHUS CIICIHATBHBIX TPUHIIATIOB JJISl 3THX JIBYX CTPaH.

[Ba [Ipeamera, KOTOpbIe COCTABIAIOT cyTh [IpoTokona:

Cratba 1. Xaptus He pacmmpsieT crmocoorocTs Cyma EBpomeiickoro coroza, uiu 1o00ro
cyna win tpuOyHana [lompmm mnmm Coeaunennoro KoposieBcTBa, 4ToObl HAaWTH, YTO
3aKOHBI, PETYJIUPYIOLINE IOJI0XKEHUS WM aJAMUHHCTPATHUBHBIE YCIOBUS, METOIbl HIIH
neiictBue Ilompmm mmu CoenunenHoro KoponeBcTBa HECOBMECTHMBI C  OCHOBHBIMH
npaBaMH, CBOOOAAMHU ¥ MPUHIMIIAMH, YTO 3TO BHOBB ITOJITBEPKIIAET.

B wactHOCTH, U BO M30exxaHne HenopazyMmeHui, HuaTo B HasBanuu |V YcraBa He coznmaer
MOoJUIeKAIINE FOPUCIUKIUH TipaBa, npuMeHnmble K [lombme wim CoeauHEeHHOMY
KoponesctBy kpome Ttoro, Hackonbko Ilompma wunu CoeaunenHoe KoposeBcTBo
IPeayCMOTpeNr TaKue MpaBa B CBOEM I'OCYAapCTBEHHOM Ipase. Jlo Takol cTemeHH, YTo
MOJIOKEeHHe YcTaBa oOpamaercss K BHYTPUTOCYJapCTBEHHBIM 3aKOHAM W METOAAM, 3TO
JIOJKHO TonbKO oTHocuThbesl K [lonbimie mnm CoenuneHHoMmy KoponeBcTBy mo Takoit
CTETIeHH, YTO MPaBa WK MPUHIHIIBI, YTO 3TO COJACPXKHT, IPU3HAHBI B 3aKOHE HII METOJIaX
[Monpmu nnu Coenunennoro Kopomnescraa.

B kakux myTsiX, €ClM TaKOBBIE MMEIOTCS, 3TH /BA NIPEIMETA YCTAaHABIMBAIOT CIICLMAIbHbIC
npaBuia, yNpapsdlomue oO0benuHeHneM B cooTBeTcTBUU co Crateeit 51 Xaprtum?
CornacHo Cratee 1 (1) IIpoTokoma, XapTus HE TOIDKEH pacuupsams TTOTHOMOYHS 0030pa
TOCYIapCTBEHHBIX CYZOB HAaWTH BHYTPUIOCYJApCTBEHHBIC 3aKOHBI A3THX TOCYAapCTB
HECOBMECTUMBIMHU C E€BPOINEHCKHUMHU TMpaBaMH. DTO MPEAOCTABICHHE MPEAIOIaraeT, uTo
XapTusiHble paBa UAYT BHE CTATyC-KBO, IPEAJaracMoro HeHalMCaHHBIM OMIIIEM O MpaBax
Coroza. Jto eme He GeccropHo, HO ecnu Obl Cy1 I0JKEeH ObLT HAHUTH TMpaBa, KOTOpPbIE HE
COOTBETCTBOBaIM npaBaMm uyenoBeka B Jlorosopax, 3atem [lompma u CoenuHeHHOE
KoponeBcTtBo He ObuTM OBI CBSA3aHBI AITUMHU 'TOTIOTHUTEIHHBIMU' TIPaBaMU TPY peain3aluu
eBMporeickoro npasa. [IpoTokoi, clienoBaTelbHO, COCTaBUI OBl Yacmuytoe yKIOHEHUE 13
Xaptuu. OTO NOBTOPSIETCS ‘IUIsl MPENOTBPALEHUS JTI000r0 COMHEHHsI” B KOHTEKCTE IpaB
'conmunaproctd' B Cratee 1 (2).

Ho kaxoBa xonctutynuonsas uenpb no3agu Crateu 2 IIporokona? JIjisi mOHUMaHUS 3TOrO
NPEIOCTAaBICHNSI Mbl JOJDKHBI UMEThb B BUAY, YTO HEKOTOpble XapTHUsHbIE IpaBa SBHO
oOpamiaroTcsi K ‘BHYTPUTOCYAapCTBEHHBIM 3aKOHAM, YIPAaBJISIONIMM OCYIIECTBICHUEM’
eBpornenckoro mpasa. Bo3pMuTe, HanpuMep, ‘paBo )KEHUTHCS U UCHIPABUTH K HAHIEHHOMY
ceMbl0’ - TIpaBo, BbI3bIBatolee ocoboe OecnokoiictBo y Ilompmm. CormacHo Crathe 9
Xaptun® [t] oH mpaBo KEHUTHCS W MPABO HA HANICHHBIA CEMbE HY)KHO T'apaHTHPOBATh B
COOTBETCTBHHU C BHYTPUIOCYIAPCTBEHHBIMU 3aKOHAMH, YIPABISIOMIMMH OCYIIECTBICHHEM
atux npas. [Ipeamnonoxure, uro CyJ MOATBEPkKIAaeT CYIIECTBOBAHUE HEMOCPEICTBEHHO
3¢ PEeKTUBHOTO €BPOIMEHCKOro MpaBa, KOTOpPOE, B pealu3allid CUTYyalud, CBA3ajo Obl
rocynapcTBa-4ieHbl. J[BajnaTh ceMb pa3IMYHBIX BHYTPUTOCYAAPCTBEHHBIX 3aKOHOB
yopaBsuid Obl  ocymiecTBieHneM dtoro mpaBa? WMmm Cyn BepHylcs Obl K 0Owum
KOHCTUTYLIMOHHBIM TPaJWLMSIM TocyaapcTB-uwieHoB? M maxe eciu MepBbId MMEN MECTO,
MOTJIH, TTapa COCTOSIINN 13 UCIAHIIA | MOJIsiKa TpeOyeT mpasa Mpa3IHOBaTh MX OHOTIOJIIN
Opak - Opak, KoTopwlii mo3BosieH B Mcmanmmm, HO 3ampemieH B [lompme? s



MPeIOTBpAIlleHUs. JH000ro HopMaTuBHOro Oecrnopsaka Crates 2 I[IpoTokona Takum
00pa3oM pasbsACHSET, YTO JH00as CChUIKA Ha BHYTPHUIOCYAapPCTBCHHBIC 3aKOHBI U METOIBI
TOJIbKO oOparraercs K ‘3akoHy wim Metofam [lombmm nmn Coegmaennoro Koponesctsa’

O0bequHeHue U eBponelickas KOHBEHIUS NMPaB YeJ0oBeKa?

Bce rocymapcTBa-uneHbl sBISIOTCA  (popManmpHBIMEH - cTOpoHaMH K EBpomeiickoit
KOHBEHILIUH, U TaKHMM O0Opa3oM HEMOCPEICTBEHHO CBsI3aHHBIA WM. EcTh nn Kakas-mu0o
MOTPEeOHOCTh B IOKTPHHE OOBEIWHEHWS, KaK TOJNBKO EBpomeickuii COr03 IpHHUMACT
ECHR?

Kak mexnynapoanoe JloroBop, EBpomeiickas KOHBEHLMS B HAcCTOALIEE BpPeMs TOJBKO
CBS3BIBAET TOCYJapCTBA-WiICHHl B COOTBETCTBHH C KIIACCHYECKUM MEXTyHAPOTHBIM
mpaBoM. B coOTBeTCTBHM € KJIAaCCHYECKMM MEXIYHAapOAHBIM IPaBOM, TOCYyJIapcTBa
OCTalOTCA CBOOONHBIMH OTHOCHTENFHO KOTOPBIH BHYTPEHHHH TMIPAaBOBOM  CTaTyc
MPEIOCTaBUTh MEXAYHAPOIHOMY coriameHuto. s OONBIIMHCTBA TOCYAApCTB-UICHOB
KonBeHIMs AEHCTBUTENBHO TONBKO 00J1aJaeT CTaTyCOM, SKBUBAJICHTHBIM HAIIMOHAJILHOMY
3aKOHOAATENhCTBY, KOTOPOE SBISIETCSA: OTO IIOMEMIACTCS Hudce HAIMOHAIBLHOW
KOHCTUTYIIMA. B ciywae xoHdamkra Mexay mnpaBoM EBpomeilickoil KOHBEHIMH U
HAI[MOHATBHON KOHCTUTYITHEH, OyIeT TakuM 00pa3oM mpeodiaaaTh moCIeTHUH.

OTta HOpMaTHBHAs Hepapxus u3MeHuTcs, korga Coro3 craHeT cTOopoHoM K EBpomeiickoii
koHBeHIIMU. Ha 3ToT pa3 KonBeHuus crana npussssiBatomuM Coro3a, OHa TaKKE CBSDKET
roCyJIapCcTBa-WICHBI 8 Kauecmeae eBpoIeHCKui 3aKoH. Dto cienyer u3 Cratbu 216 TFEU,
COTJIaCHO KOTOpPOMY® [JOrOBOpBI, 3akitodeHHble (COr030M, CBS3BIBAIOT Ha YUPEKACHUS
Coro3a u Ha e2o eocyoapcmsax-unenax’. IlpenocraBienne 'Bkimodaet' Bce JloroBopa Coroza
B HaIlMOHAJIbHBIE TpaBoNops K. EBporeickas KOHBEHIHS OYJeT TaKUM 00pa3oM 808otiHe
MPUBSI3BIBATh TOCYAAPCTBA-WICHBI: OHU HeNOCpeOCmEeHHO CBSA3aHbl KaK CTOPOHBI C
KonBeHnmmeii u xocgenno cBsizanbl Kak wieHbl Coro3a. M OTHOCHTENBEHO 00S3BIBAIOLIETO
nevictBus KoHBeHIMM 6 Kauecmee eBpolelckuil 3akoH, KoHBeHIMs OyaeT HMETh
UEpapXUYECKUN CTaTyC 6bliie HAUUOHAIBHBIX KOHCTUTYUUH TpalulMOHHO, OCHOBHBIE
npaBa TOJILKO aJpecOBaHbl rOCyIapCcTBEHHBIM opraHaMm. OHM pa3paboTaHbl IS 3allIUThI
YACTHBIX JIMI OT 00wecmeenHol BIACTH. JTW TpaBa JODKHBI TaKXKE OTHOCHUTHCS K
4acTHBIM cTOpoHaM? DUII0COPCKH OTBET TOJKEH 3aBUCETh OT COOCTABUMOCTH YaCTHOTO
1 o0IecTBEHHOTo NoBezieHus. [10cKoNbKy, B TO BpeMsi Kak AKT rOCyJapCTBEHHOW BIIACTH
0OBIYHO TTOKPBIBAET BCIO TOCYAPCTBEHHYIO TEPPUTOPHUIO, YACTHOE JICHCTBHE B NMPUHIINIIC
NPUMEHHTCST TOJIKO B MECTHOM MacmTabe. B cBete 3Toro Oonee HU3KOTO MOPaLHOTO
OecriokoiicTBa Kjaccudyeckas KOHCTHUTYIIOHHAS JOKTPHUHA OOBIYHO OTKIIOHSIET MpsAMOe
XOJIaTaliCTBO OCHOBHBIX IIpaB YacCTHBIM CTOpPOHaM. TeM He MeHee, B HaOIIOJCHHUH
OCHOBHBIX IIpaB Kak OOBEKTUBHBIA (DOHJ KOHCTHUTYIIMOHHOTO TOPSAKA, HEKOTOpHIC
MPaBONOPSIKU MPUHUMAIOT CBOE KOCEEHHOE WA 02PAHUYUIU TIPSIMOE 3asiBJICHUE.

Kak eBpormeiickuii KOHCTUTYIIMOHHBIA MOPSIOK permui 3ToT Bonpoc? Ero 'oboweannenue'
MOBIIEYET 3a cOOO MpUMEHEeHHe YacTHHIM cTOpoHaM? HekoTopble cTaTbu eBpONEHCKuX
CornanieHuii, Kak JIEHCTBUTENBHO HAXOAWIH, OOpPaTWINCh K YacTHBIM, a TakKke
00IIIeCTBEHHBIM CTOpOHaM. HekoTopeie eBpoIefickue OCHOBHBIE IpaBa TaKUM OOpa3oM
pacmpocTpaHsTCsl Ha JEHCTBUS YaCTHBIMU CTOpOoHaMu. B oTnuuue ot 3toro, EBponeiickas
KoHBeHIMS [IpaB denmoBeka HE JOMKHA oOpamaThCsl K YacTHBIM JIEWCTBUSAM
HernocpencTBeHHO. M aprymeHT ObL1 pacuupeH Ha

Xaprtusi. Bee xe, maxe ecin XapTHAHENOCPEACTBEHHO HE OTHOCWICA OBl K YaCTHBIM
CTOpOHaM, OH MOJXET BCE €lle HMEeTh KOCBEHHBIH 3(p(deKT. DTOT KOCBEHHBIH WIN
YCTaHOBJICHHBIH 3()QEeKT OCHOBHBIX TPaB BBIPA3UTCS B TIONUIMHE, HAJIIOKEHHOW Ha



TOCY/IapCTBEHHBIX CYAaX Ui MHTEPIPETAIlH E€BPONEHCKUX M BHYTPHUTOCYAAPCTBEHHBIX
3aKOHOB B MaKCHUMaJIbHO BO3MO>KHOM CTEIEHH B CBeTe XapTHUHU.

3akuouenne

3amuTa TpaB 4YeNoBeKa SIBIIETCS IEHTPAIBHOMN 3aqadeil eBpOIeHCKON KOHCTUTYLINH, TIe
IpaBaM 4YelloBeKa JaloT 'ocHoBomosararomuil' craryc. K coxanenmto, Coro3 He
3ape3epBUPOBAJl OZHO MECTO JUIS IIPaB YeJIOBEKa, HO BMECTO 3TOr0 pa3paboTai Tpu OMILIs
o mpaBax. Ero HeHanucaHHBIM OWJUTH O MpaBax CleAyeT W3 OOIIMX MPHUHIMIIOB 3aKOHA
Coroza. XaptussOCHOBHBIX MpaB J00aBisieT MUCbMEHHBIN Onib o mpaBax s Coroza. U
EBponeiickast konBenmms [IpaB denoBeka Beeraa MpeaoCcTaBiisiia BHEITHIN OUIUTH O TIpaBax
- naxe a0 ¢opmanbpHoro BeryruieHust Coro3oMm. Jta ['maBa mpoaHanuM3upoBalia 3TH TPH
OuJuIA 0 mpaBax M MX COOTBETCTBYIOIIME OTHOLICHMSA IpYyT K Apyry. Kapruna, nokazannas
Ha pUCYHKe 26, TaKUM 00pa3oM, MOSIBIIIACH.

Mpl BHIENM BBIIIE, YTO CJOXHOCTH €BPOIEHCKOTO peXHMa IpaB 4YeNOoBeKa He
BHEZPsIETCSl B CYLIECTBOBAHMM BHEIIHEro OWiUIA o mpasax. HaoGopor, MHOro mpaBOBBIX
npobJeM UCUe3HyT, Kak Toiabko Coro3 ctaHoBUTCS opMmanbHON cTOpoHOH K EBpomneiickoit
KOHBCHUMH. |J1aBHbIE KOHCTHUTYLHOHHBIE TPOOJIEMBl 3aKIIOYAIOTCS B CIIOXHBIX
OTHOIIICHUSAX MEXIy BHYTPEHHHUM OmiieM o mpaBax denoBeka Coroza. Ilouemy Corosy
HYKHBI JIBa BHYTpeHHHX Onis o mpaBax? [IpaBaa, cymiecTBOBaHNE HEHANMCAHHOTO OMILIS
0 IpaBax MOXET O0ECHEeUUTh JIydllee OCHOBAHHE AJSl 'OpraHHuecKoro' pocra OymyIiero
YyeloBeKa IIpaBa, HO TMOYEMY OTO, BO3MOXKHO, HE OBUIO JOCTHTHYTO U3 XapTUHU?
AMepUKaHCKHE Moy OWIs O mpaBax - C 3JETAaHTHOCTBIO M MPOCTOTOW - KaK HallH
paspabotunku J[oroBopa, BO3MOXKHO, chenanu ero. s ero mpeamociemHuX COCTOSHHMA
npenoctapnenus: ‘Ilepeuncienne B KOHCTUTYIHH ONPEAETICHHBIX MpaB HE JOHKHO OBITh
HICTOJIKOBAHO, YTOOBI OTPUIATH WIM YHH3UTh APYIHX, COXPAHEHHBIX MOXbMH. *°%° mioy
NpPEJOCTaBIICHUsT - €mle pa3 - CKOJBKO MOXKET OBITh YCBOEHO W3 HEOOJBIIOro
CPaBHUTEIHHOI'O KOHCTUTYLIMOHHOTO IpaBal
KoHBEHIIMSI B KOHEYHOM CYETe CTaHOBUTCS O(QHUIMaIbHO mpuBs3biBatomnM Coro3a, oHa
Oynmer kak mexayHapogHoe JloroBop o Coro3e OBITH MOMEIICHHOW HIXXKE EBPOIECHCKUX
Cornamenutii (u Xaptus). U B moneiTke co31aTh MAaKCUMaJIbHO 'TAPMOHUYHBIE' OTHOILIEHHS,
JInccaboOHCKUI TOrOBOP CYIIECTBEHHO INCOrPO oreHnBaeT KOHBEHIMIO B OCHOGHOU 3aKOH
Coro3a.



Yactes V.
I/IHCTI/ITYIII/IOHA.JIBHAH CTPYKTYPA EC



BBenenne

Ha cerognsmuuii neHp kaxnaas crpaHa-wieH EBponedickoro Coro3a OCYIHIECTBISIET
TOCYAapCTBEHHYIO BIacTh B (OpMe NPEACTABUTEIBHONH JEMOKpPAaTHH — TaKOM THIIE
JIEMOKpAaTHH, TIPH KOTOPOM HWHTEPEChl W TPHUTA3aHUS HaApoAa IPEICTaBIECHBI dYepe3
JIEMOKPATHYECKHA BHIOpAaHHBIE UM ITyOIMYHBIE WHCTHTYTHI. B TakoM KOHTEKCTE, BaYKHOCTH
TOTO «KTO» CTOWT 3a TOCYJAapCTBEHHOW BIACTHIO TMEPEXOJUT K TIOHITHIO «KaK»
rOCyJapCTBEHHAs BJIACTh YCTPOEHA, TO €CTh, €€ CTPYKTYpa — UHCTUTYTHI, UX KOMIETEHIIUU
U 00s3arenbCcTBa, a Tak JK€ IOCIeOBaTeNlbHOCTh WX YYacTUS B  OTIPABICHHH
TOCYAApCTBEHHON BIIACTH M MEXHHCTUTYLMOHANbHBIE oTHOmeEHUs.EBpomnerickuii Coro3
cleyeT TpUMEpY YCTpOHCTBa cBOMX cTpaH-wieHoB: crtaths 10(1) JlmccaboHckoro
JloroBopa rmocTaHoBIsIeT, 4To (yHKIHOHUpPOoBaHUEe COI03a OCHOBAHO Ha MPEACTABUTEIILHOM
nemMokpatun. B Teopum, Takas (opma IEMOKpaTHH MPOCTa — HAPOJ BHIOMpPAET TEX, KTO
OyAeT MPEeCTaBIIATh UX WHTEPECHBI HA TOCYJapCTBEHHOM YPOBHE, 3aT€M, B CIIEAYIOIINX
BBIOOpax MPHHHUMAET pPELICHHE O IMeper30paHuH CBOMX NPEACTABUTEICH WM W30paHUU
HOBBIX.

Ha mnpaktuke, KOHCTHUTYIIMOHHBIA TOPSAOK HAIIMOHATBHBIX IPABOBBIX CHCTEM O00s3aH



YCTaHOBJIMBATh PsAJl IPAaBWI, KOTOPbIE ObI MO3BOJIMIN O0(GOPMIICHHE ITyOJIUYHOIO MOPsIIKA B
Takyo (opmy. Kakum oOpazom Hapox BbIOMpaeT cBoux mpenctaButeneit? Kro moxer
y4acTBOBaTh B Impouecce rojnocosaHus? Kpome Toro, OOJBIIMHCTBO COBPEMEHHBIX
TOCYapCTB  MpEACTaBICHBl  HEOAHOPOAHBIMH  OOIIeCTBaMM, KOTOpbIE BHYTpPEHHE
(dparMeHTHPOBaHBI HA Pa3lUYHbIC S3BIKOBHIC, PENUTHO3HBIC, STHUYECKHE WM KyTbTypHBIE
rpynmel. Uem Gonee cI0KHO U MHOTOOOpa3HO OOIIECTBO — TeM 0oJiee pa3HOHAIIPABIICHBI
MOTYT OBITh UX MOJHMTHYECKUE B3MIAABI U MHTepechl. CyIIECTBYIOT pa3M4HbIe CIOCOOBI
oOecriedeHUs] PaBHOIO Y4YacTHs PAa3IUYHBIX BHMIOB TIPYNI Takoro poaa oOIIecTB B
NyOJIMYHOM TMOpSAKE: HalpUMep, IMyTeM CO3AaHUs MHOTOYPOBHEBBIX NpPaBUTEILCTB B
I'epmanun wnu CILA, rae rocymapcTBEHHOE YyNpaBieHUE ICTUTCA Ha (elepaTuBHOE U
MECTHOE WM IIyTeM CO3JaHMs ABYXIAJaTHBIX CHCTEM 3aKOHONATEIbHBIX MHCTHTYTOB. B
KOHTEKCTE UJeU 0 equHOM rpaxnaHcTBe EBponelickoro Coro3a, rae oOLecTBO CTAHOBHUTCS
pasnesneHo He TOJBKO SI3BIKOBBIMU M KYJIBTYPHBIMHU TPAaIULMAMHU, HO M TOCYJapCBTEHHBIMU
TrpaHUIlaMH, 3ajada oOecreueHus paBHOTO YYacThs TpakgaH B MyOIMYHOW cdepe
CTaHOBHTCA ellle 0oJiee CIIOXKHA.

JanHas 1maBa CTpEMHUTCS ONPENEIUTh YCTPOMCTBO KOHCTUTYLMOHHOTO —IOPS/KA
EBpomnetickoro Coro3a uepe3 aHan3 CUCTEMbl (QYHKIHMA ¥ MOJTHOMOYHMHA KaKIOTO M3 €ro
uHCcTUTYTOB: EBpomelickoro Ilapmamenrta, EBpomneilickoit Komuccun, EBponelickoro
Cogera, Cosera, Epomneiickoro Cyna CnopasennuBoctd, EBpomeiickoro LleHTpansHOro
banka u Eppomneiickoit Cuernort Ilamatel, a Takke pacCMOTPETh B KakOil CTEICHU
MHCTUTYLIMOHAIbHOE YycTpoiicTBo EBpomeiickoro Coro3a NO3BOJISET CpPaBHUBATH €ro C
ABTOHOMHBIM MOHATHEM KOHCTHUTYIIHOHHOTO HOpsAKa €MHOTO rOCyAapcTBa.

B TakoM KOHTEKCTE MOXKHO TIPOBECTH Tapaieslb MeXAy HWHCTUTYLHHOHAJIbHBIM
YCTPOMCTBOM IYOJWYHOTO TOPSAKA HE3aBHCUMOTO rocymapctBa u EBpometickoro Cotosa,
rae EBpomneiickas Komuccus MoxkeT ObITh CpaBHEHA C UCIOIHUTENBHOM BiacThio, a CoBeT
u IlapnamMeHT — ¢ JByXHajdaTHOM 3aKOHOJATENbHOW BiacThio. B TO ke Bpems,
HaI[MOHAJIbHbIE MHCTUTYTHl — HallMOHaJIbHBbIE [lapIaMeHThl U IIaBbl rOCYIapCTB UIPAIOT
0OJIBIIYIO POJIb B KOHCTHTYLIMOHHOM mopsake EBpomeiickoro Coro3a. Takum o0Opazom,
EBponeiickuii Coro3 Kak MyOIMYHBI HOPSIOK CTAHOBUTCS MHOTOYPOBHEBOH CHCTEMOM
OTIIpaBJIEHUS! BJACTH, Yb€ WHCTUTYIIMOHAIBHOE YCTPOMCTBO HE BCErJa MOXET OBITh
OOBSCHEHO uYepe3 NEPBUYHBIA NPHUHLUI pPa3lelieHUs BIACTH MEXAY HHCTUTYTaMH,
MPEACTaBISIONIMMH 3aKOHOAATENbHYIO, HCTIONIHUTENBHYIO U CY/IEOHYIO.

C oxmHOM CTOpPOHBI, MOXHO CKa3aTb YTO MHCTHUTyaWllOHayibHas cTpykrtypa EC
HE3HAYUTEJIFHO OTIIMYAETCS OT TOM, 4TO Obla MEepBOHAYAJIBHO MPEJCTABICHA JOTOBOPAMHU
0 eBporelickoii uHTerpanud B 1950-x 3a HCKJIIOUCHUEM BO3HMKHOBEHHUsS OOJBIIOTO
konndectBa AreHcTB Espormelickoro Coro3a. C Apyrodl CTOpPOHBI, € MOCHEXYIOIIUMHU
noroopamu 0 EC mnu ux mepecMOTpeHHH, KaXIblii MHCTUTYT IpHOOparan BCce HOBBIE
TIOJTHOMOYHSI U OO0S3aHHOCTH, YTO, B CBOIO OYepellb, OKAa3bIBANO OOJBINOE BIUSHHE Ha
OanaHc MEXMHCTUTYLIMOHAJIbHBIE OTHOLLIEHUH U UX POJIb B OTHOIIEHHH cTpaH-wieHoB EC n
MmexayHapoaabix otHomennit EC. B 1o Bpemst kak yctpoiictBo u ¢yHkiuu CoBera u
EBponeiickoit Komuccun 10 cux mop oTpaskaroT CBOW MepBOHAYaIbHBIN BuJ, EBponeickuii
[lapaameHT momydan Bce OOJbIIE TMOJIHOMOYHN C KaKABIM NEPECMOTPEHHEM JIOTOBOpa O
EBpometickom Coro3e TpaHC(hHOPMHPYSICH OT KOHCYIBTATUBHOTO WHCTUTYTa B (hopmy
3aKOHOAATENBHOTO OpraHa B €ro KJIAaCCHYECKOM ONPEIENIEHUH H3BECHOTO HAalMOHAJIbM
KOHCTUTYIIMOHHBIM TOpsiakaM. JluccaboHCKuil 1oroBop BriepBbie npuaan EBporneiickomy
Cogery craryc odurmansHoro uacrturyra EC, koTopblii Hayan (QyHKIMOHUPOBATH €Ille B
1970-x. EBpomneiickuii llenTpansHpiii bank Obul co3man Tombko B 1990-x B MOMEHT
BO3HMKHOBEHHS €BPO KakK €AnHOM BamoThl pbiHKa EC. BpiI0 GBI HE MOTHOCTHIO MPABUIIBHO
3aKOHYUTH 3TOT cnucok EBponelickum Cynom CnpasemnBocty 1 EBponeiickoit CueTHoM



[Tanaroit. MUHCTUTYTHI HAIIMOHAIBHBIX TOTUTHYECKUX, TPABOBBIX U 9KOHOMHUYECKIX CHCTEM
TaKXKe SBISAIOTCS OoJiee IIMPOKUM OMNpPENCICHUEM KOHCTUTYIIMOHHOTO mopsiaka EC.
Hampumep, Anekcuc ne TokBmms — aBTop (yHIAMEHTATHHOTO TeKCTa 00 aMEepHKaHCKOM
(denepanuzMe — mHCall, YTO OJMHAKOBBIC TOCYIAPCTBCHHBIC YCTPOWCTBA MIIM OJHU M TE KE
MHCTUTYLIMOHATBHBIE CUCTEMBI HE BCErAa MPHUBOIAT K TEM K€ IMOCJEICTBUSIM, €CIIU OHU
MMILUIEMEHTHPOBAHBI B PA3HBIX COIMAIBHBIX KOHTEKCTAX.

B nanHO# raBe MbI poaHAIM3UPYEM POJb U (PYHKIUH CEMU MHCTUTYOB EBpomeiickoro
Coro3a u mombITaeMCsl UISHTH(DHUIPOBATH MOJIOKEHNE KaXKIOTO M3 3TUX HHCTUTYOB B
KOHTEKCTE MOHATUN pa3leNicHUsl BIacTe U CUCTEMBI CACPKEK U MPOTUBOBECOB — TO €CTh,
TeX KOHIICTIIIMM, KOTOpbIE CTOST 32 COBPEMEHHBIMU UJESIMU JEMOKPAaTHUECKOTO
KOHCTUTYITMOHHOTO TIOPSI/IKa Ha HAIlMOHAIFHOM YpPOBHE, YTO, B UTOTE, ITO3BOJUT CHAEaTh
BBIBOJIbI B KaKOW CTEMEHU MOXHO MPOBOAUTH Mapajiellb MEXAYy HaJHAIMOHAJIBHBIM U
HAIMOHAIHHBIM KOHCTHTYIIHOHHBIM TIOPSIIKOM.

EBponeiickuii IlTapaament

Eponeiickuii IlapnameHT sBIIS€TCS €QUHCTBEHHBIM HHCTUTYTOM, WIEHBI KOTOPOIrO
M30UPAaOTCS HAMPSAMYIO IyTeM BCEHAPOIHOTO TOJIOCOBaHUS TpaxkaaH EBpormetickoro Coroza
Ha CpOK IATH JeT. HecMoTps Ha TO, 4TO CETOAHS 3TOT HHCTUTYT ONPENEIISIIOT KaK IMaBHBIN
nerutumupyromuidi opran EBpomneiickoro Coro3a, HCIOTHSIONIMM OCHOBOIOJAraroye
(GyHKIMM B 3aKOHOAATENBHOM M OOMKETHOM Mpolecce, ydupeauTenbHble gorosopsl o EC
BCETO JIMINb W3JIarajiv Waeu o mpsaMbiXx Bbibopax B Epomneiickuii [lapnament, a Taxke
3aKperuIsUld 32 HUM JOCTaTOYHO JIMMHUTHPOBAaHHbIE (YHKIMH, B TO BPEMS Kak KayKable
NocJenyoUe NONpaBKi MM “3MeHeHus noroBopos o EC Bce Oosee pacmmpsuii Kpyr
nosiHomounii EBponetickoro Ilapinamenra.

Takum obpazom, Ilapwxckmit goroBop 1952 roma m Pumckmii moroBop 1957 roma
MocTaHoBIsUIM, 4TO EBpomneiickuii IlapnmaMeHT OOKEH COCTOATH W3 MpeAcTaBUTENEH
HaponoB cTtpaH-wieHoB EC. Tak, kaxnas cTpaHa caMOCTOATENBbHO OIpeeNsiia MOopsIoK
Ha3HAuEHUs JEJETUPYEMBIX WICHOB JUIS MpeAcTaBUTeNbeTBA B EBponeiickoM [lapmamente
U3 cocTaBa cBoero HanuoHanbHOTro IlapmamenTta. CormacHO MOJIOKEHUSAM YUpPEIUTENbHBIX
norosopoB o EC, Espomeiickuii IlapmamMeHT ckopee BBICTyHal Kak BCIIOMOIAaTENIBHBIN
opras, copieicTByroIui Oonee dpdexTuBHOMY PyHKIHOHHpOoBaHHIO Komuccun u Cosera.
Bonee Toro, m3HayanpbHO NAHHBIA WHCTUTYT HOCHJI UM «AccamOies», Tak Kak Hrpal
JIOCTAaTOYHO OIPaHMYEHHYIO POJIb B 3aKOHOTBOpUeckoM mporecce. Tepmun «llapaamenT»
ObLT BriepBBIe BBeNeH B 1962 romy , a mepBbie TpsiMble BHIOOPHI MPou30uId B 1979 roxny.
CnoXHOCTh MHCTUTYLIMOHAJIBHOTO ycTpoiicTBa EBponelickoro Ilapmamenrta 3axirodaercs
HE TOJIBKO B CAMOM Iporiecce ero (pyHKIHOHHUPOBAHUS, HO U MPAKTHYECKUX 0COOEHHOCTSIX
OpraHu3alMM IUIEHapHbIX 3acenanuid. Tak, EBponeiickuii IlapiaMeHT HE UMeEET €JUHOro
MECTa PacIoJIOKEHHs — IUICHApHBIE 3acefaHus npoxoasaT B CrpacOypre, IemyTaThl TaKxKe
OpraHu3yIOT JOMOJHUTENbHBIE coOpaHust B bproccene, a Cekperapuar pacronaraeTcst B
JlrokcemOypre. Bonpoc 00 onpenenennn equHo Jiokanu3anuu Espomneiickoro [lapmamenra
HE pa3 nogHuMaics B IopucnpyaeHiuu Espomnelickoro Cyma CnpaBennuBocTH —
EBpomneiickuit IlapmameHT BpICTymaer 3a pacmonioxxkeHne B bproccene, rme oH Mor Obl
MIPUCOEANHUTRCS K IpyruM HHCTUTyTaM — Komuccnn u Cosety; B To BpeMs kak PpaHuus
¢ ycrmexom ybexmaer Cynl 0 HEOOXOAMMOCTH TIPOBEIACHHUS IUICHAPHBIX 3aceIaHuii B
CrpacOypre. Takum oOpazom, pabota wieHOB EBpoemiickoro IlapmamenTa HaxomauTcs B
MIOCTOSIHHOM TpaH3uTe nepensurasich mexay CrpacOyprom, Bproccenem, a Taxke Tem
TrOCYIpapCTBOM-UJIEHOM, KOTOPBII IPEACTABISIET ONpeneaeHHbId wieH [lapiamenra.
Ceronusi, cornacHo mnoioxeHusM Jluccabonckoro [lorosopa, Espomneiickuii [lapmament



WTpaAEeT HE TOJHKO OCHOBHYIO POJIb B 3aKoHoAarenbHOM mporuecce EC Hapsmy ¢ Coserom,
HO M SBJISCTCS HamboJiee «HaIHAIIMOHAIHHBIMY) HHCTUTYTOM, MPH3BAHHBIM IPUBICKATh K
OTBETCTBEHHOCTH HCIIONIHUTENbHYIO BIACTh, KOTOpas, B CBOIO OYepe/lb, UMEET TOBOIHHO
clnoxHyro popMy u pasneneHa Mmexay GpyHkusamu Tpex uactutytoB EC. s Toro, 4To0b!
000CHOBATh HMIMPOKO WU3BECTHBIC BBHIpAXKEHHUS 0 TOM, uTo EBpormetickuii [lapmamenT — 310
caMblii JeMOoKparndHblii MHCTUTYT EC, HEoOxommMo pa3o0paThCs B CTPYKTypeE, TMOPSIIKE
n30panus W momHoMouusx [lapiameHTta, a Takke NPOAHAIU3UPOBATh IOJIOKCHHE
EBpomneiickoro [lapmamenTa B cBeTe MEKMHCTUTYIIMOHAIBHBIX OTHOIIeHn! B EC.



B 10 Bpems kak rpammmbl EBpomeiickoro Coro3a Bce 0oiiee MIMPOKO TIOKPHIBATH
EBponeiickuii koHTHHEHT, cocTtaB EBpomneiickoro Ilapmamenta Takxke MNOCTEIEHHO
YBEIMYMBAICA C TPHUCOCTUHEHHEM HOBBIX CTpaH-wIeHOB. Jlncca®oHCKHUiI TOTOBOD
3aKpenmi MaKCUMalbHOE 4HCIIO mpenactaBureneii  EBpomelickoro Ilapmamenta B
konuuectBe 751 mpeacraBurens. OmHa W3 Haubojee OTIMYUTEIBHBIX YEPT COCTaBa
EBpomneiickoro Ilapmamenra, He oTpakaromas TPaIWIlUl yCTPOWCTBA (enepaTHBHOTO
KOHCTUTYIIMOHHOTO  TOPSAJIKa, OTO TMPUHIMI TaK Ha3bIBAGMON  <«(JIUTPECCUBHOM
MIPOTIOPITMOHAIEHOCTHY). B TO Bpems kak, Hampumep, npeactaButenn B Cenar CIIA
M30UPAIOTCA MO YUCTO NPONOPIMOHAIBHOMY MPHHIUIY, T.€. KaXJI0e IOAPa3IcICHUE
n30UpaeT OAMHAKOBOC YHWCIO TNpeAcTaBuTeinei; a wieHsl llamatel [lpexcraButeneit
nmpeacTaBisiioT  Kakasld  Llltat mpomoprMoHanbHO YHCIEHHOCTH HACENSHHS;, UAes
«IUTPECCUBHON MPOMOPIHOHATFHOCTHY O3HAYAET, YTO TPAXKJTAHE MAJIBIX MO HACEICHUIO
CTpaH WMEIOT ToJOC OONBIIETr0 Beca, YeM CTpaH C OONBIINM HaceleHueM. TodHoe
pacupeneneHne MecT Mexnay crpaHamu-wieHa EC B EBpomelickom [lapmamente
onpenensercs pemenuem EBponelickoro CoBera — Ha cerogHsuHuil aeHs qorosop o EC
MOCTAHABIIMBACT MHHHAMAJIbHOE W MaKCHUMAllbHOE KOJIWYeCTBa MeCT. TakuM oOpa3oM,
Kaxngas ctpaHa-wieH EC He MoxeT uMmerh Oonee 96 m MeHee 6 mpeiacTaBuTenei B
EBponeiickom IlapnamenTe.



MHTEpECHO OTMETUTH, UTO MPEJICTABUTENLCTBO CTpaHbl B EBpomeiickom Ilapnamente He
CBSI3aHO C MOHATHAMH HaIlOHAJIBFHOTO TpakaaHCcTBa. TakuM oOpas3om, cortacHO JloroBopy
o ¢yuakuuonupoBannu EC, xaxasii rpaxknannd EC, mpokyBaroninii B TOM TOCynapcTBe-
yreHe EC, YpuMM TIpaXJaHMHOM OH HeE SBISETCS, HMMEET IpaBO ToOJOCOBaTb U
OamnotupoBarkcs Ha BbIOOpax B EBpomeiickuii [lapmamMeHT B TOM rocymapcTtse, rae OH
MOCTOSIHHO TPOXKUBAECT W HA TEX K€ YCIOBMSX, YTO M TPaKIaHE 3TOTO rocynapcTsa. B
TakOM KOHTEKCTE BO3HMKACT KOHCTUTYLIMOHHBIH MOPSAIOK HOBOTO YPOBHS, KOTOPBIH
CYIIECTBYET BHE TOHATHI HANMOHAJIBHOIO TPaXXJIaHCTBA M IIEPECTACT OIpPEIEIATh
MOJWTUYECKAE W WHBIE MpaBa W OOS3aHHOCTH TpaXXJaHWHA Cyry00 B paMKax
HaIlMOHAJbHOTO mMyOnuuHoro mopsinka.  Ilocie Toro, kak HOBBIM coctaB [lapmamMeHTHI
n30paH, ero MpeAcTaBUTEIN PA3ACIIIOTCS MEXIY TPAaHCHALMOHAIBHBIMU MTOJUTHYECKUMU
¢dpakuusMH, TO €CThb pachpelesicHHe AYIMyTaTOB IPOHUCXOAWT B COOTBETCBHUM C HX
MapTUMHON MNPUHAUICKHOCTBIO, & HE MO HAMOHAJIBHOMY NpHU3HAKy. B cooTBeTcTBUM C
pe3ynbTaraMu mapiamMeHTCKux BeiOopoB Mas 2019 roma, o6pa3oBaHO CeMb MOIHTHYECKUX
rpynnupoBok: EBpomelickas HapomHas naptusi, [IporpeccHBHBIN anbsSHC COLUAIHUCTOB U
nemokpatoB, O6HoBmsas Eporry (AnbstHc nubepanoB u [lemokpatoB u EBpomeiickas
JIeMOKpaTHuecKkas naprtus), EBpornerickuii cBoOomHbIN anbsaHe (3eneHbie), MIeHTHYHOCTD U
Hemoxparusi, EBpornetickuii koHCEepBaTophl U pedopmuctsl, EBporneiickue 00beIMHEHHbIE
neBeie u JleBo-3emeHbie CeBepa, a Takke TPYNIHPOBKa AemyTaroB 0Oe3 dpaxarmm.llo
BcTyIuieHusa B cuiny Exunoro EBponeiickoro Axkra B 1986 rony, EBponeiickuii [Tapaament
ObUI HaZENeH TOJIKO KOHCYJIBTaTHMBHBIMU IOJHOMOYHMSIMH — TO €CTh, 3aKOHAJETaJbHbIC
pemenus npuHUMaUch CoBeToM (pakTHUECKH caMOCTOATENFHO. MaacTpUXTCKUE AOTOBOD
BBEJI IIOHSATHE MTPOLIEyPbl COBMECTHOTO PELIECHHUs, IpU koTopoM EBponeiickuii [Tapnament
n CoBeT B paBHOHM CTENEHW Yy4YacTBOBAJIM B INPUHATHHM 3aKOHOJATENBCTBA, XOTA TakKas
npoleaypa MpUMEHsJIach B BecbMa orpaHnueHHOi cdepe BHyTpenHeidl momutuku EC.
3areM, AMcTepmaMCKHil TOTOBOP B 3HAYMTENBHON CTENEeHW pacmupui psix cdep, B
KoTopbIx [lapmaMeHT mpUHUMAaN paBHOE y4acTHE B MPUHATUH 3aKOHOAATENbHBIX MPOEKTOB
Hapsny ¢ Coserom. IlpuoOperenue paBHO# pomu Epomneiickoro Ilapiamenra B
3aKOHOTBOPYECKOM TIpoliecce B OonpInHCTBE cdep BHyTpeHHel nmonutuku EC HakoHen
ObUI0 3akperieHo JIuccaOoHCKUM JI0roBOpoM, a MMEHHO cTatbs 14(1) morosopa o EC
MOCTaHOBWIIA, 4YTO EBponelickuii IlapaaMeHT oOCyIIECTBISET 3aKOHOAATENBHBIE H
OromkeTHble ¢QyHKIMH coBMecHO ¢ CoseroM. HoBoBBeneHHas mpoleaypa HpPUHSTHS
3aKOHOB — OOBIYHAs 3aKOHOJATeNbHAs MPOLEAYypa, HAKOHEI YCHUJIMJIAa U YKpemuiia CTaTyc
EBponeiickoro [lapmameHTa kKak MOTHONMAPBHOIO 3aKOHOTBOPYECKOTO MHCTHUTYTa. Tem He
MeHee, CTOMT OTMETHTh, YTO MpOIeypa COBMECTHOrO pemieHus, riae IlapmameHt mmeer
paBHbIe TOTHOMOYHMS Hapsanay ¢ CoBeToM, He MPUMEHSIETCA K PALY 3aKOHOJATENIBHBIX cdep,
TaKUX Kak, HampuMmep, oOIas BHEIIHASA IOJUTHKA M TIOJUTHKAa O€30MacCHOCTH WIH
HaJoroBasi TOJWTHKA. B Takux 3akoHOAATeNbHbIX KOHTekcTax IlapmameHT Bce eme
UCIIOJIHSICT JIMIIb KOHCYJIBTaTUBHBIE (QYHKIMH, HPH KOTOpeIXx COBET XOTS M HMMEET
0053aTeNbCTBO  3ampocuTh MHeHue IlapmamMeHTa B OTHOIIEHHWH — ONPEIEIEHHOTO
3aKOHONPOEKTa, B TO € BpeMs He 00sf3aH NPUHUMATh €ro BO BHUMAaHUE IPH
OKOHYATEJIbHOM TPUHATHH PEILCHUS. XOTs 3aKOHOJATEIbHBIE MOJTHOMOYMS B paMKax
OOBIYHOM 3aKOHONATENHHON IPOLEAYPHl SABISIOTCS OJHOW W3 OCHOBHBIX (YHKIHUS
EBponeiickoro IlapmameHTa, HE MEHEE BaXKHO MpPOAHAIM3UPOBAaTh €ro IOJTHOMOYHSA B
OTHOIIIEHWH TMOJUTHYECKOT0 KOHTpons uHBIX wuHCTUTYTOB EC. Tak, EBpomeiickuit
IlapnameHT Ha3HauaeT M HMeeT NOJHOMOYMsS oTo3Barh IlpesunmeHra EBporelickoro
Komuccun — Briciiero ucnoiaautensHoro oprada EC, a taxxe onoopser cocraB Komnemka
KoMHEccapoB. Psan crareir moroBopa o EC taxxke HagensroT [lapiaMeHT MOTHOMOYUSIMH
BBICKa3bIBATh COIVIACHE B OTHOIICHHMH TaKHX (YHIAMEHTaJbHBIX cdep MyOqIudaHoro



nopsinka EC xak, HampuMep, HaJOXKEHUE CaHKIMKM Ha rocymapcTBo-wicH EC Hapymiaromiee
MPUHLIMI BEPXOBEHCTBA 3aKOHA M €CTECTBEHHBIX IpaB YEJOBEKa; peleHue EBpomnelickoro
Cosera o cocrase I[lapmamenTa; mpucoeanHEHHE HOBBIX TOCymapcTB k coctaBy EC wmmm
BBIXOZIa TOCYJapCTBa U3 €r0 COCTaBa; 3aKIIOYEHHE MEKIYHApOAHBIX JIOTOBOPOB, & TAaKKe
0700peHre TPOCKTOB YCWJIEHHOTO COTpYAHHMYECTBA MeEXAy cTpaHamu-uineHamu EC.
EBponeiickuii IlapnaMeHT UrpaeT TakKe BaKHYHO pOJIb B Ha3HAYEHUE MPEACTaBUTEICH
nuHbix uHCTHTYTOB EC. Hampumep, on omoOpsier pemienne CoBeTa 0 Ha3HAuUCHHU YJICHOB
EBponeiickoii Cuernoit [lamarer, EBpormetickoro IlenTpanbHoro banka, a Takxke m30upaet
EBpomneiickoro OmOyacmena. Epomeiickuii [lapmamMeHT Takke MOXKET OCYHIECTBISTH
GYHKOMHM KOHTPOJS HaA APYTMMH HMHCTHTYTAaMH MYTEM OTIIPABJICHHUS MapiaMEHTCKHX
BorpocoB lIpesunmenty Espomeifickoro Coera, CoBera wmm Kommccnu, a Taxoke
[MpeacraButento EC mo nenam BHEUIHEH NONUTHKM M MOJUTUKE Oe3zomacHocTH.Takum
00pa3oM, MOXKHO OTMETHTD 3HaYUTEIhHOE ycmiieHue ponu EBpomneiickoro [lapmamenTa kak
3aKOHOTBOPYECKOIO HHCTUTYTa, OCHOBHBIE He3aBUCUMBblEe mnoiaHoMounsa [lapmamenrta
OCTaroTCsl JCWCTBOBaTh B paMKaxX BHYTPEHHEH MOMUTHKH. XOTA, B HAIlMOHAJIBbHBIX
KOHCTUTYITMOHHBIX TPAAHMIHUAX TMPOIeAypa paTUQUKAIUA MEXIYHAPOIHBIX TOTOBOPOB
SABIISACTCA HpepOFaTHBOﬁ HapnaMeHTa, €ABa JIM1 MOXHOKPUTUKOBATH MHCTUTYHHOHAJIBHOC
ycrpoiictBo EC 3a oTcyTcTBHE Takoro momHOMOoYHsS cpenu (yHKIME EBpomeiickoro
[Tapnamenta. HampoTuB, CTOUT MpOAHAIU3UPOBATh KOMIUIEKCHYKO CHCTEMY OTHOILLICHHIA
MCXKOYy EBpOHCfICKPIM 1 HAlITUOHAJIBHBIMU IapjIaMC€HTaMM, a TAK)XKC OICHUTH POJIb, KOTOPYIO
UTPAIOT HALIMOHAIbHBIE APJIAMEHTHI B HATHALIMOHAIBHOM 3aKOHOTBOPUECKOM MPOLIECCE.

B Takom koHTekcTe, JInccaboHCKUI OroBOp BBEJ MOHATHE PAHHETO MPEAYIPEIUTSILHOTO
ME€XaHW3Ma, KOTOPBIM HajAelnseT HanuoHampHele IlapmamMeHTBI TIpaBOM  OTO3BaTh
OTIpENICNICHHBIN 3aKOHOMPOEKT B CIIydasX €cid OH HPOTUBOPEYHUT (PyHIAMEHTAILHOMY
OpUHIMITy cyOcuauapHocTH. Tak, B TeUeHHME BOCBMH MECALEB C JaThl Hadaia
3aKOHOIIPOEKTA, HaI[MOHAJIbHbIE napJIaMeHThl YIOJHOMOYEHBI MOJTOTOBUTH
apryMEHTUPOBaHHOE MHeHUEe U BbIcnarh ero lIpesmpnenty EBpomneiickoro Ilapnamenta,
EBponeiickoit Komuccun wmmum CoBeTa M, B Cllydae JOCTH)KEHHS KOHCEHCYCa MEXAY
OOJNBIIMHCTBOM TAJIaT HAIMOHAJBHBIX MapjaMEHTOB, 3aKOHOIPOEKT MOXET OBITh
3a0JIOKHPOBaH.

Xots Espometickuii [lapiamMeHT ¥ WrpaeT KIOYEBYHO POjb B (DOPMHUPOBAHMHM HOBOTO
Komtegxa koMrccapoB U HIMEET MOJHOMOYHS PACIlyCTHTB €ro, CBsi3b Mexay llapmamenTom
W BEPXOBHOW HCIONHUTENHHON BIACTBIO HA CaMOM Jielie 3HAYMTENbHO ciadee, 4eM B
HAI[MOHAJIbHOM KOHCTUTYLMOHHOM TpaJulMM — TaK, HalpuUMEp, POCIYCK KOJUIeKa
KOMHCCapOB HE MPHUBEIET K JOCPOYHBIM MapiaMeHTCKUM BbeiOOpaM. Tak kKak B cocTase
ITapiameHTa OTCYTCTBYET IpaBsilas NapTUsl — KOHLENUHUs, KOTopas 3HaKoMa
HAI[MOHAJIbHBIM HMHCTUTYLMOHAJIBHBIM YCTPONCTBAM — TaKK€ OTCYTCTBYIOT H Tak
Ha3bIBa€MbIE OIIIO3ULMOHHBIE NapTUH. Taxke, aemyrarel EBponeiickoro IlapnamenTa He
UMEIOT TIOJIHOMOYHMS 3aKOHOJATENIbHOW WHHUIMATUBBI — KaKAas IOJUTHYECKas TIpylna
MOXET JIMIIb PpeIuTh, NOAAEpKMBaTh U uHUIMATUBY Komuccun. Takum oOpaszom,
paziuuHbie oauTHueckue hpaxiuu Eppomnetickoro IlapaaMenTa 4acTo 00ObEAMHSIOTCS IS
TOr0, 4TOOBI JOCTUYh OOJBLUIMHCTBA TOJOCOB — Takas (opMmyja COTPYIHHYECTBA PEAKO
BCTpPEYAETCsl HAa HAIMOHAJbHOM YPOBHE, [/I€ OIpEIEICHHAass IOJUTUYECKas IO3ULHUs
HaIIPSIMYIO CBSI3aHA C IPUHAJIEKHOCTBIO K TOW MM UHOW NOJUTUYECKON MapTHUH.



Coget EBponeiickoro Corw3sa

B cootBercTBHM ¢ monokeHMsIMH Pumckoro morosopa 1957 roma, Coser EBpormeiickoro
Coro3a, nnmu CoBeT MUHHUCTPOB — KaK OH TOT/Ia HAa3bIBAJICS, OTPEEIIsICS KaK [IeHTPaIbHbIH
opran EBpomnelickoro Coro3a, mpu3BaHHBIA OCYIIECTBISATH HA3lOp 3a TEM, YTOOBI LIENH
ydepeInuTeNbHBIX JOTOBOPOB JOCTUTAIIUCH.

C ogmnoit croponsl, HazHadyenne CoBeta EC MOXXHO CpaBHUTH ¢ (YHKIHOHHPOBAHHEM
BepxHel manarel ¢enepanuii, Tak kak, Hampumep, Cenar B CHIA wmm bynmecrar B
I'epmanun. C apyrodl CTOPOHBI, TaKO€ CPaBHEHWE JIUIIb YaCTHYHO AOMYCTHMO, TaK Kak
KpoMe 3aKOHOAATeNbHBIX QyHKIUH, COBET TakKe UMEET PsJ YepT UCTIOIIHUTEIHHON BETBU
Biactn. Kpome Toro, CoBer He WMeEeT MOCTOSHHOTO COCTaBa — a, CKOpee, MOXET OBITh
NpPEACTaBICH Pa3TUYHBIMH MHHUCTPAaMH CTaH-WICHOB B 3aBUCHMOCTH OT MPEIMETHOH
007acTH ¥ cepbl CHEeIHATN3ANH HEOOXOANMBIX KCIICPTOB.

Takum obpazom, B To BpeMmsi kak EBpomneiickmii [lapmament, kak oOcyxmaioch paHee,
ABJIsIETCSl HanOosee «HaTHAIMOHAJIBHBIM» WHCTUTYTOM, JEMyTaThl KOTOPOTO HampsSMYIO
nzbuparorcsa rpaxaanamu EC, CoBet, B CBOIO o4depelib, MOXKET OBITh OMpeeNieH KaK OfUH
N3 CaMbIX MCXKIIPABUTCIIbCTBCHHBIX HWHCTUTYTOB, TIJIC Ka)KI[bIﬁ MHUHHUCTPp TIOAOTYCTCH
AIIEKTOpAaTy W TOCYJApCTBEHHOMY YCTPOMCTBY OTAeNbHOU cTpaHbl-wieHa EC. B Takoil
CUTYyaIllll CTAaHOBHTCS CIOXKHO ONpeAeNsTh xapaktep (yHkiuoHupoanus Copera depes
OOWICTIPUHATEIE  MOHATHS  HAIMOHAIBLHOTO  TOCYJAapCTBEHHOTO  YCTPOWCTBa, TJaE
WCTIOJTHUTEIbHAS M 3aKOHOMATENhbHas BIACTh YETKO PAa3BENEHBI, & COCTaB M IPOILEIAYPHI
KaXJI0r0 MHCTUTYTa, (POPMHUPYIOIIEro MyOJWYHBIN MOPSIOK SICHO ONpenesieHbl. B Takom
KOHTEKCTE, HEOOXOAMMO TPOAaHAIM3UPOBATh COCTaB, (DYHKIHMU W IMOTHOMOYHS, a TaKkKe
MpaBwiia TIpoIlecca MPUHATHS PEIIeHHH W MEKHHCTHUTYIMOHANbHBIE oTHomeHus CoBera
EC.

CocTtas

Coser EC cocrtouT W3 mnpencraBUTeNed HAIMOHAIBHBIX MHWHHCTEPCTB UM HE HMEET
MOCTOSIHHOTO cOcTaBa. /[pyrnMu ciioBamH, HaWI[OHJIBHOE MPAaBUTEIHCTBO YMOTHOMOYEHO
CaMOCTOSITENIHO ~ BBIABHTaTh MHHUCTPOB Ul HPEACTaBUTEIbCTBA HAIMOHAJIBHBIX
untTepecoB B Cosere. COBET ACIUTCS HA JIECATh PA3IMYHBIX KOHPHUIYpaIluii B 3aCUMOCTH
ot obnacT npuHUMaeMbIX pemreHuii. Tak, Crarbs 16(6) moroBopa o EC onpenensier numib
nBe koH(urypauun: CoBeT MO OOIIMM BONPOCOM, KOTOPBI NPHU3BaH KOOPAMHUPOBATH
obue nonmutukd EC, WHCTHTYyIMOHAJbHBIE M aJMHUHHCTPAaTHBHbBIE BOIIPOCHI, a TaKXe
BOIIPOCHI O IPHUCOCAMHEHHH HOBBIX CTPaH M BONPOCHI, CBSI3aHHBIE C YTBPEXKICHHEM
MHOTOJIETHEr0 (puHAHCOBOTO IUIaHa; a Tarke COBET IO WHOCTPAaHHBIM JI€IaM, KOTOPBIH
SBJISIETCS OTBECTBEHHBIM 3a cepy BHemHel nonmTtrku EC, a UMEHHO OONIyIO BHEIIHIONO
NOJMTUKY W TIONUTHKY O€30MacHOCTH, OOIIYI0 MOJIMTHUKY O€30HacHOCTH M OOOpOHBI,
OOIIyI0 TOPTOBYIO MOJUTHKY, OJUTUKY PAa3BUTHS U T'yMaHUTApHYIO momolls. OcTaabHON
cnucok koH¢urypauuii Cosera ompenensiercs EBponeiikum CoBeroM. CTOUT OTMETHUTb,
YTO OCTaJIbHBIE BOCEMb CYILECTBYIOIIMX HA CETOAHSIIHUN ACHb KOH(PUTYpaluii He UMEIOT
YETKO OMHUCAHHBIX OOSM3aHHOCTEH, W HEPENKO CIIY4aloTCS CHOPBl MEXAY PasTuYHBIMH
KOH(QUTypalMsIMy B OTHOILICHUM MOJHOMOYMI HPUHSITHS TOTO WIM WHOTO peuieHus. Tak,
CETOJIHA TaKKe CylecByloT cienyonmme koHurypanuu Cosera: CoBeT CEIbCKOTO
xo3qicTBa U pe10oioBcTBa; CoBet FOcTtuimn n Baytpennux nem; OxoHomuka u OUHAHCHL
TpynoyctpoiictBo,  ConmanbHas  monuTHKa, 3H0poBbe U [loTpedGurenbcTBo,
KonkypentHocTh, oOpazoBanue, Kymbrypa m Cnoprt; TpaHCHOPT; TEJIEKOM W DHEPTHs, a
TaK)Ke OKpyXKarolas cpefa.



CoBeT Takke HE UMEEeT MOCTOsSHHOTO Ilpe3uaeHTa, U BO3MIABISACTCS MO MPUHIMILY IOJ
Ha3BaHWEM «BpAIIalOIIeecss MPEe3UACHTCTBO». M3HawampHO, Kakmas crpana EC
Bo3mtapisuia COBET MO OYEpeu B TEUECHUE MISCTH MecsleB. JIuccaboHCKHUil OroBop BHEC
3HAYUTENbHBIC U3MEHEHHE B TAaHHYIO cucTeMy: Tenepb COBET BO3MIABIAET IPYIIA U3 Cpazy
Tpex cTpaH-wieHoB EC B TedeHne, KOTOpble Ha3HAYIOTCA M0 TPUHITUIY ‘pa3sHo00pasus u
reorpaguyeckoro Oananca’. Jlpyrumu cioBamu, OOBIYHO Takas TpyIIa IMpEACTaBIcHA
OONBITION, CpemHeH W MaJCHBKOW CTpaHOW MpeAcTaBIsIoNmed pasnumaable dactu EC.
Kaxxmas u3 JaHHBIX CTpaH UrpaeT JTUAUPYIONIYIO poiib B [Ipe3uneHcTBe B TEUCHHUE LIESCTH
MecseB. Oco0oe BHUMaHHE CTOMT ynenuTh riaBe CoBeTa MO BHEIIHEW IMOJIMTHKE — B
JTAHHOM KoTeKcTe JInccaboHCKuiT JOTOBOP IpeAyCcMaTpiBaeT UCKITIOYEHNE — TAHHBIA COBET
Bo3MaBisieT BepxoBHbI mpenctaButens Coro3a MO HMHOCTPAHHBIM JE€NaM U IOJUTHKE
0e30macHOCTH, KOTOPBIN TakKe UCTIONSIET poib Burie-Ilpe3unenta Epponetickoit Komuccuu
u nipeacrasiseT EBporneficknii Coro3 Ha MEeXTyHapOTHOM YPOBHE.

ITosnHOMOYMS ¥ IPOLIECC IPUHATHS pELIEHUI

CormmacHo crathe 16 moroBopa o EC, CoBer mcmoisieT 3aKOHOAATENbHBIE U OFOKETHBIC
GYHKIMH, a TakKe SIBISETCS OTBETCBEHHBIM 3a ONpE/CICHUE HampaBlICHUH Pa3BHTHUS
MOJIUTUKU ¥ KOOPAMHHUpOBaHKE (yHKIMOHMpoBaHUs EC coracHo MonoKeHUsIM 10TOBOPOB
EC.

XoTs M3HaYaJbHO CONIACHO MONOMKEHHUsIM Pumckoro noroBopa 1957 roga CoBer siBisuics
HEHTpaJbHBIM HHCTUTYyTOM EC B OTHOIIEHHWHM 3aKOHOTBOPYECKOW JESTENBHOCTH,
nocneaytonue JloroBopa Bce 6onpie pacmmpsui noaHoMounst [lapnamenTa B aToit cdepe.
Tak, CoBeT HCHONSET 3aKOHOJATENBHBIC U OIOKeTHBIE PYHKIIMK BMecTe ¢ [lapmamMeHToM.
XoTs Oonblasi 4acTh 3aKOHOMPOCKTOB CETOMHS MOMYMHSACTCS OOBIYHON 3aKOHONATEIbHOM
MpoLEeaype, CYLIECTBYET TaKXKE CIeUMalbHasl 3aKOHOJATENbHAs npoueaypa, rae CoBeT mo
NpeXKHEMY HCHOJSIET JIUAUPYIONIYIO POJib B MPHHSATHH 3aKOHOJATENILCTBA M 00s3aH JIMIIb
KOHCYJIBTUPOBAThCs ¢ MHeHHEM [lapnaMeHTa, XOTS 3TO OTHOCHUTCS JIMIIb K HEKOTOPBIM
chepaM Kak HaJOroBas WJIM BHeWHss monutuka. Kpome Toro, momnomoume Coera
omnpeneNsITh HanpaBiieHus pa3suTtus EC Taxke orpaHudeHo NoTHOMOUYMsSIMH EBporeiickoro
CoBeTra, KOTOpBIA SIBISETCS MHCTUTYTOM ONpelesomuM TpaekToputo pazsutus EC B
nenoM. Yro kacaercs kxoopauHHMpyromux ¢GyHkimid, COBET HajeleH IMOJTHOMOYUSIMU
COINIACOBaHUS HALIMOHAJIBHBIX SKOHOMUYECKUX U COLIMAIBHBIX MOJUTUK — HO, Yalle BCETO,
pe3yabTaThl JAHHOTO MpPOLECcCa TAKXKE H3BECTHOTO IOJ HAa3BAHUEM «OTKPBITBIM METOH
COTPYIHHYECTBa» MPUBOIAT K CO3/IaHHIO TaK HA3bIBAEMOTO «MSTKOTO IpaBay, TO €CTh HE
HECYT Xapakrepa IOPUANYECKUX OOS3aTeNCTB C HEKOTOPHIMH HCKIIOUSHHSIMH B
OTHOIIECHUH YKHOMHYECKOH MOJTUTHKHU B CJIEICTBHE SKOHOMUYeckoro kpusuca 2009 rona.
Hecmotps Ha To, 4TO € mepecMoTpeHreM yuepeautenabHbix goropopoB EC CoBer HauHaeT
pas3nenars MEepBOHOYAIBHO S3KCKIro3uBHbIE (PyHkumu c [lapaamentom, CoBer sBisieTcs
JUAAPYIONTUM WHCTUTYTOM B OTHOIICHHH TOIMUCAHHS MEXIYHAPOAHBIX COTNIAIIEHUH — OH
BbIlaeT Komuiccn MaHIaT Ha MeperoBopsl MEKIYHAPOAHBIX JOIOBOPOB, a TAKKE YTOUHSIET
COJIepXKaHMe TaKUX MaHJATOB — TO €CTh, COBET MTPAIOT PEMIAONIYI0 POJb B ONMPENEICHUN
EBpomneiickoro Coro3a kKak HE3aBHCHMOTO W IIOJHOMPABHOTO AESTENS MEXKIYHAPOIHBIX
OTHOLICHUH.



Bwmecre ¢ Tem, Coser EC Takke HameneH psmoM (QYHKIHH, KOTOPBIE OOBIYHO TPHUCYIITH
WCTIOJTHUTEIHHOW BIACTH B KOHTEKCTE HAIIMOHAIBHOTO TIOHSATHS KOHCTHUTYIIMOHATIHM3MA.
Tak, wHampumep, B psage ciaydaeB CoBeT WMeeT IOJHOMOYHE TPUHUMATH
UMJICMCHTUPYIOIINE aKThl, a TAaK)Ke OTBECTBCHCH 3a WMIUICMCHTAIIMIO aKTOB BHEIIHCH
TIOJTUTHKHY.

B takom koHTekcre, cpaBHeHume mHcTUTyTa CoBeta EC C yCTpONCTBOM COBpEMEHHBIX
deneparmii ¢ aBynajgateiMu llapmamMeHTaMu XOTsI W JIOMYCTHUMO B PsAC CIIydaeB, HO
MPOTHUBOPEYUT (PyHIaMaHTAIBHON Waee O pa3leleHnH BiIacTel, KOTopas CTOUT Y
OCHOBaHWH HAIIMOHAILHOTO KOHCTUTYIITHOHHOTO TIOPSI/IKA.

BecbMa HeoHO3HAYHBIM SBIISIETCS TAKOKE MpoLece NpuHTUA pemeHuid B CoBete, TO ecTh
ompeeNieHHe METOAOB TOJIOCOBaHMA: TpoLEAypa IOACYETa TOJNOCOB pa3ieiseTcss Ha
eIMHOTIIacHe M KBaTU(HUPOBAHHOE OOIBIIICHTRBO.

B  ommume OT OpHHATUS  pEIIEHUMM MyTeM  €AMHOIVIACHOIO  TOJOCOBaHUS,
KBaJu(pUIMpOBaHHOE OOJBIIMCHTBO, XOTS M HE 00eCIICUMBAET YAOBICTBOPCHUSI HHTEPECOB
Ka)KJIOTO 4IEHA B PaBHOM Mepe, HO YUUTHIBACT YUCIIEHHOCTh HACEJNCHMS KKIOH CTpaHbI-
yiiena EC. Takum 00pa3oM, KBaqu(pHUIIMPOBAHHOE OOJBIIMHCTBO paBHseTcs 55% crpaH-
wieHoB EC (16 u3 28), a takxke npexactasnser 65% nacenenus: Esponeiickoro Corosza —
TakuM oO0pa3oM, Takas CHUCTeMa HE II03BOJIIET OONBIIMM IO HACEJICHHIO CTpaHaM
IMpUHUMAaTh pPEIICHUA BHEC 3aBUCHMMOCTU OT MHCHUA MCHBIIUX CTpPaH. KpOMe TOrO,
CYIIECTBYET TAaKXe IIOHATHE «OJIOKUPYIOLIET0 MEHBUIMHCTBA», KOTOPBIA IO3BOJISIET
OTMEHHTh TIPUHITHE 3aKOHONPOEKTa B CIydasX, €CIU ueTblpe crpaHbl-wieHa EC
MPEACTaBIAIOMUX Kak MHHUMYM 35% wHacenenus EC. B npunmnume, cucrtema
KBaJTH(UIMPOBAHHOTO OOJIBIIMCHBA TO3BOJSIET OOJErYUTh MPOLECC MPHUHATHS PEIICHHUM
CoBeroM. C apyrodl CTOpPOHBI, YacTO CIIyYalOTCSl CHUTYallUd, TpPU KOTOPBIX CTPaHBI
OCTaBILIMECS B MCHBIIMHCTBA IOHUMAIOT BOIPOCHI O JIETaJIbHOCTH BHIOPAHHOTO OCHOBAHUS
AJid MPUHATHUE TOr0 WM HWHOI'O PCIICHUA MbITAsACh O6OCHOB3TI:, qTO BeprII\/'I METO
roJIOCOBaHMs B JaHHOH cdepe — 2310 eamHomiacue. TakuMm o0pa3oMm, XOTS U
KBaJH(UIIMPOBaHHOE OONBIIMHCTBO IIPUMEHSIETCS B OOJIBILECH YacTH BCEX 3aKOHONPOEKTOB,
a TakXKe TO03BOJISIET MPOBECTH MNapaiyieny MexAy (eaepaTHBHBIMH KOHCTUTYIIHOHHBIMU
ycrpoiictBamu U ¢yHkroHupoBanreM EC, crpanbi-uwieHsl EC He roTOBBI OTEpATH IPaBO
BE€TO B HCKOTOPBIX IMOJIUTUYCCKU YYBCTBUTCIBbHBIX O6J'IaCT$IX. TaK, B Cliy4dasax, Koraa
ctpaHa-wieH EC wuMeeT OOBEKTHUBHBIE BO3paKEHHsI MPOTUB TOTO WM HMHOTO
3aKOHONPOEKTA, KacaoLIerocs, HapruMep, BOIIPOCOB COLMATIBHON 0e30MaCHOCTH, KOTOPBIH
MOXET OBITh TPUHAT TyTeM JOCTIKEHHS KBaTH(DUIIMPOBAHHOTO  OOJIBIIMHCTBA,
CYIIECTBYIOT CHelHajJbHAas MpoLenypa «aBapuHHOIO TOPMO3a», HAAEIIOIAS CTpaHy
NPaBOM IPHUOCTAaHOBUTH IPABOTBOPUECKUIL ITpoIiecc.

Erponeiickuii CoBer

EBpomeiickuit CoBEeT COCTOWT U3 TJaB TrocymapcTB-wieHOB Epomneiickoro Coro3za.
ITepBonauansHo, EBponeiickuii CoBeT He OBLT OINPENENIeH YYPEAUTEIbHBIMU JOTOBOPAMH
kak nHCTUTYT EC. JInccaGoHCKHIA TOTOBOP BKIIIOYMII €0 B HHCTUTYIIMOHAIBHYIO CTPYTYPY
EC, Tam caMbIM TIOATBEP/IMB €T0 CTATYC B KauecTBe opunuanbaro nHerutyTa EC.



CornacHo noioxeHusM goroBopa o EC, Espornefickmii CoBeT BKIIFOUaeT B ce0s1 28 4IeHOB-
npeacTaBuTenei rocymapcTs, a takke IIpesuaenta EBponeiickoro Coseta u IIpesunenrta
EBpomnetickoii Komuccum, oHako CTOMT OTMETHTh, YTO OHM HE HMMEIOT IIpaBa rojoca.
JluccaboHckHid JOTOBOP TakKe BHIOUW3MEHHMI cocTaB EBpomeiickoro CoBera, IMpencTaBHB
HOBBI HOBYIO no3unuio — nocrossHHoro [Ipesupenra EBpomneiickoro CoBeTa, KOTOpBIN
M30MpaeTcs MyTeM roJ0COBaHMS KBATM(UITMIPOBAHHOTO OOJBIIMHCTBA HA CPOK 2,5 rofa.
BepxoBusiii IlpencraBurens mo MHOCTPAaHHBIM JleaM M MOJUTUKE O€30MacHOCTH TaKkKe
MOJKET MPUCYTCTBOBATh Ha 3acemanusx EBporeiickoro Cosera.

Xota unctuTyT EBpomeiicoro CoBeTa 4acTo ONpenessioT Kak caMblii cIaOblii B CBETe
MOJTHOMOYMI MHBIX OpaHOB HHCTUTYLIMOHaJIbHOM cTpykTypel EC, Ha mnpaxTuke
JIeSITEIbHOCTDh 3TOTO MHCTUTYTa MMEET BaykHOE 3HadeHne — EBporneiickuiit CoBET He TOIBKO
omnpezaenser moiauThyeckue myTd pa3utuss EC, HO W wWrpaeT KIIOYEBYIO pPONb TpU
¢dopmupoBaHHHM cocCTaBa Jpyrux WHCTUTYTOB. Tak, EBpomeiickuit CoBer wuzbmpaer
Bepxosnoro [IpeacraBurenst o HHOCTPaHHBIM J€JIaM U TIONUTHKE 0€30IaCHOCTH, BRIHOCHT
pelIeHnss OTHOCUTENBHO 4Hcia npeacTraBurene EBpomelickoro IlapmamenTa, a Takxke
HomuHupyet llpesunenta EBponeiickoit Komucun. Takum o0pa3om, MOXKHO HpPOCIEINTD,
4TO IaBbl rocyaapcTB-wieHoB EC mmeeroT Oolnbiioe BIusicHHEe Ha POPMUPOBAHUE COCTaBa
nHCTUTYTOB EC, XOTS 3TOT MpOIECC TaKXKe CIEPKUBACTCS TOTHOMOYHMSIMHU «Ooee
HaJHAMOHAIIBHBIMUY» HWHCTUTYTaMH, 4eM EBponelickuii CoBET, KOTOPbI HOCHT CTPOTO
MEXIYNIPABUTEILCTBEHHBIN XapaKTep.

IHomumo odopmnenus EBponeiickoro Cosera B kauecTBe odumnmansHoro nHctutyta EC,
4TO, B IMCPBYIO OYCPEAb O3HAYACT, YTO OTHBIHEC OH HCCCT JIMYHYIO OTBCTCTBECHHOCTL U
MOXET OBITh TPUBIICUEH K OTBETCTBEHHOCTH Tepeln cynoM, JInccaboHCKUN JJOrOBOp BBEI
pSA WMHBIX W3MEHEHHWH B MOPSAAOK ero ¢yHKunoHupBoaHus. EBpomeiickuit CoBeT Bemer
JUIMPYIOUIYIO pOJIb MPU HA3HAYEHUU CAHKUWK B OTHOUIEHWH CTPaH-WICHOB HAPYIIAKOLIUNA
KOHCTUTYITMOHHBIE TPUHIUITEI CO03a, a TAKKE MPH MIPHHATHN CTPATETUIECKUX PEIICHUI B
OTHOIIIEHUH BHEIIHEH MOIUTUKH U MOTUTHKHU 6630HaCHOCTI/I.

[Ipornemypbl ronocoBaHus

YupenurenbHbIe JOTOBOPHI MPEyCMATPUBAIOT PA3IMYHBIE CITOCOOBI MPUHATHS PEIICHUN B
EBponeiickom CoBere — Tak, HampuMmep, Ul BHECEHHS H3MEHEHMH B J{oroBopsI
HEOOXOMMO €IWHOTIIACHOE peIieHue, JUIsl Ha3HadeHus psga npenctasuteneit EC
HHCTUTYTOB HEOOXOAMMO JOCTHXXCHHE KBaJIM(DHUIIMPOBAHHOIO OOJBIIMHCTBA, a JJIs
MIPUHATHS BHYTPEHHHUX PEIICHUI — MpocToe 0ONbIIMHCTBO. HecMoTps Ha aHHBIE TpaBuia,
OONBITMHCTBO PEIICHUIN MPUHUMAETCS ITyTeM KOHCEHCYyca JIIS TOTO, YTO0 y4ecTh HHTEPECH
kaxgoro wieHa EC, Tak kak pemeHus npuHuMaeMble EBponeiickum CoBETOM HeceT
KOHCTUTYITUOHHBIA XapaKTep — M3MEHEHUsS TMOJOXEHUH yUpEeaUTENbHBIX JOTOBOPOB WIIU
perieHne 0 MPUCOSIWHEHWH HOBOTO rocymapctBa B coctaB EC MOTHOCTBIO MEHSET
YCTPOMCTBO IyONMYHOTO TOPSIIKA, BIWSET HA TPASKTOPUH pPa3BUTHS BHYTPEHHEH u
BHEIITHEH MOMUTUKH, a TAaKXKe BUAOU3MEHSIET MPaBoByIo cuctemy EC.

Erponeiickas Komuccus



Pons EBpomneiickoit Komuccun B mHCTHTYITMOHAIBHOH cTpykType EC dacTo momBepraetcs
CTPOrOil KpHUTHUKE — 3TOT HHCTUTYT Ha3bIBAIOT HEJOCTATOYHO MOAKOHTPOJIEHBIM HH
ocTtasnbHBIM HHCTUTYTaM EC, HM HaIlMOHATBHBIM MPABUTENHCTBaM. B JeHCTBUTENFHOCTH,
EBpomneiickyro Komuccuto taxxe yacto ompenenstor “XpaHUTeIEeM JOTOBOPOB”, TaK Kak
OHON W3 OCHOBHBIX e€¢ (yHKUMH SBIsSETCS HAA30p MNPaBHWIBLHOTO NPHUMEHEHHUS
EBponeiickoro IlpaBa; v moyio)ke€HUs yYpPEAUTEIBHBIX AOrOBOPOB HaneisitoT Komuccuro
HIMPOKHAM CHEKTPOM MOJTHOMOYHM IS TOTO, YTOOBI MPHUBJIEKATh HapyLIAIOUINE OPTaHbl —
HaI[MOHAJIbHBIE ¥ HAJHAIIMOHAIFHBIE — K OTBETCTBEHHOCTH.

Komuccus, a umenHo Koseak KOMUCCHOHEPOB COCTOUT U3 28 MpeaCcTaBUTENEH OT KaKaon
crpansl-wieHa EC. OgHako cocTaB He Beerma ObuT TakuM. Tak, mepBoHadanbHo, KoMuccns
BKJIIOYasia B ce0sl MO0 OJHOMY NPEICTABHUTENIO OT KaKIOW CTPaHbl, a TaKkKe MO OJHOMY
JOIOJHUTEJIPHOMY NPEICTABUTEIN0 OT ISITH HauOonbplIux crpaH — lepmanun, @panunmy,
Bemukoopurannm, Utanmn n Mcnanuu. C nprucoennHEHHEM HOBBIX CTpaH B coctaB EC,
KOJIMYECTBO KOMHCCHOHEPOB COOTBETCTBEHHO BO3pacTajo, YTO HE BCErAa CIOCOOCTBOBAJIO
MOBBIMICHUIO 3((PEKTUBHOCTH WHCTUTYTY, IPU3BAHHOMY OCYLIECTBIISTH HCIOTHUTEIbHYIO
BJacTb. XOTS BOMpoCc O cokpameHuu coctaBa Komnemxa KomuccuonepoB He pa3
MOAHUMAJICS], HAIIPUMED, BO BPeMsI IIEPErOBOPOB AMCTEpAaMCKOTO JOrOBOPA, MJIesl HUKOTAA
He ObUIa MMIUIEMEHTHpOBaHA Ha NpakTHKe. Maible 1Mo HaceleHHto crpaHbl-wieHsl EC
ObUTM OCOOCHHO O0ECIOKOEHBI TAKOTO PoJa WHHUIMATUBOH — OTHU CTPaHbl M TaK HMEIH
Menpmii Bec tonoc B Cosere EC, a mepcrmektuBa He OBITH TPEACTABICHHBIMH B
EBpomnetickoit Komuccun o3Havana Obl eme 6omnee cnadyro NO3UIUIO HA HaTHAIIMOHATEHOM
YpOBHE.

Takum o0paszom, cormacHo monoxeHusM noroBopa Hwummer, Komnemx Komuccuonepos
COCTOMUT M3 OJHOTO TPEACTaBUTENS OT Kaxmaoil crpansl-wiena EC. U, xots, ctares 17
JInccaboHCKOTO JOTOBOpa MOCTAHOBISET, YTO TaKOW MOPSIOK (opmupoBanus Komuccun
JIOJDKEeH ObLT neticTBoBaTh 10 1 HosiOpst 2014, a, 3atem, Kosutemx Mo/mKeH COCTOATH U3
npeacTaBuTenei n1Byx Tperbux crpanH-wieHoB EC, m mumb EBpomneiickuit CoBeT mmeeT
MOJTHOMOYHE W3MEHSATh 3TO YHCJO, JaHHOE IOJIOKEHHE HHUKOTZIA He ObUIO BOIUJIOLIEHO B
peambHOCT, B nyOnmuHom mopsinke EC. Hampumep, Wpnangus mnepBoHauanbHO
nporosocoBaia mpotuB JluccaboHckoro moroBopa, omacasch, uto Komuccuonep ot
I/Ipf[aHI{I/II/I MOXET 6BITB HE BOCTpeGOBaH B COOTBETCTBHHU C HOBBIMH MOJOKEHUAMHU. Takum
oOpa3oM, mnpuHIMI 3PPEKTUBHOCTH CTATKUBACTCS C TMOJIMTUYCCKUMH HHTEpECcaMu
otnenbHbIX cTpaH-uieHoB EC. B aTom koHTekcte, EBponeiickuii CoBeT MpUHAN pelieHHe
00 Hem3MeHeHny yncia cocraBa Komuccun.

EBpomneiickas Komuccust tarxke Brimrouaer B cebs IlpesuneHta, KOTOpBIA SIBISETCS
OTBETCTBEHHBIM 33 KOOPJMHAIUIO pPabOThl WHCTHUTYTa, ONPEACISCT €ro BHYTPECHHEE
YCTpPOMCTBO, a Takke Ha3HadyaeT Bume-IIpe3nmeHToB U3 uncia KOMUCCHOHEPOB, OIUH U3
KOTOPBIX BCETNIa MPEACTABICH BepXOBHBIM MpPENCTABUTEIEM II0 WHOCTPAHHBIM JeliaM H
nmonuTHKe Oe3omacHocTd. B Takom koHTekcte, llpesnnenta EBpokomuccnn MOXKHO
cpaBHUTh ¢ [Ipembep-MUHUCTPOM HAIIMOHAIBHBIX T'OCYIaPCTBEHHBIX YCTPOMCTB, TaK Kak
OH TaKXe B TIPaBe 0TO3BATh KOMHCCHOHEPA OT €T0 ITOJTHOMOYHIA.



IlepBonauanbHo, Komnemx KomuccroHepoB Ha3zHadalicsl MPaBUTEIHLCTBAMHU CTPAaH-UJICHOB
EC. Ceromus B mpouecc u30panusi cocraBa KomuccuHM BKIIOUEHBI Cpa3y HECKOJIBKO
nHcTUTYyTOB: EBpometickuii CoBer, CoBer m Epomneiickmii Ilapmament. Tak, cmepsa
EBponeiickuii Coser Homuuupyet Ilpesunenta Espomneiickoii Kommccun npunumas Bo
BHUMaHHUe pe3ynbTaTthl BbIOOpoB B EBpomeiickuii [lapnament; 3ateMm, EBponeiickuii
[TapaaMeHT nomkeH omoOpUTh KaHIUAATYypy. B ciydae ecnm kaHaupgatypa OTBEprHYTa
ITapnamentom, EBponeiickuii CoBer HomuHupyeT HoBoro IIpesunenta. Ilocne Toro, xak
IIpe3unent HazHadyeH u ozpobOpen [lapimamentoM, CoBeT NOArOTAaBIMBAET CIIMCOK
kangunatoB B Kommemx  KomuccmoHepoB W Ha  OCHOBaHMM — HPEASIONKEHMH,
c(OpMHUPOBAaHHBIX HALMOHANBHBIMU TIpaBUTENbCTBaMU. [locie 3TOro, CIMCOK JOMKEH
OpITh omoOpen Ilapmamentom, a 3arem EBpomeiickuii CoBer HazHadaeT Komremk Ha
OCHOBaHMHU JAaHHOTO cmucka. Takum oOpasom, B mpouecce ¢opmupoBanus Komuccuu
YY4acTBYIOT B paBHOM CTENEHW HAIUOHAIBHBIE M HAaJHAIMOHAIBHBIC WHCTHUTYTEI.
HHTEpecHO OTMETHTH, YTO, XOTS B MomHOMouus IlapmaMeHTa BXOAWT JIHNIb IIPAaBO
0Z00pUTHh WM OTBEPrHYTH INpelJlaraeMblii cocTaB menoil Komuccuu, a He MOATBEpAHUTH
KOKAYI0 KaHAWOATypy WHAMBHIYaJdbHO, CIy4aloTcsl cuTyanuu, korga Ilapmament
BBIJIBUTAET WHIWBUAYyaJbHBIEC penieHus. Tak, Hanpumep, pu GopmupoBannu Komuccuu B
2004 u 2009 ropax, IlapnamMeHT HamepHBaJicd OTBEPrHYTh cocTaB Lenoil Komuccuu, tem
caMbIM yOeuB HEKOTOPBIX KaHANWAATOB OTO3BaTh CBOM MMEHA U3 CIIHCKA.

Pabory Kommemxka KomuccuonepoB Tarke NOANEPKUBACT pPsii  aAMUHUCTPATHBHBIX
OpraHoB, KOTOpBIE, B CBOIO o4epenb, Jnendarca Ha leHepanbHble JlupekropaTsl u
BCIIOMOTaTeNbHBIE O(HCHI.

Crarbesa 17 poroBopa o EC nepeuncnsier nonnomouunss EBponeiickoir Komuccun, cormacHo
koTopeiM Komuccusi 00s3yercsi clemuTh 3a TeM, YTO ydpeauTelbHble aorosopbl o EC
COOJIONAIOTCA M NMPUMEHSIOTCS JODKHBIM 00pa3oM; CIEAWTH 332 BEPHBIM IPUMEHEHHEM
npaBa EC u npuBiekarh K OTBETCTBEHHOCTH Hapyllalollie opraxsl nepen EBporeiickum
Cynom CripaBeAJMBOCTH; HCIOIHATH KOOPAWHHUPYIOUIME W HUCIIONHHUTENbHBIC (YHKIUH;
JIOJDKHBIM 00pa3oMm oOecreunBarh npencTaBuTesiseTB0 EC Ha MeXAyHapomIHOM YpPOBHE
(kpome cdep, Bxomsmmx B mnoidHOMouus BepxoBHoro I[lpeacraBurens mo Bompocam
uHocTpaHHBIX ne’). Kpome Ttoro, Empomneiickas Komwmccus ob6namaer MoHoMoNHen
MIPaBOTBOPUECKOW WMHUIIMATHBBI, a TAK)KE IMEPErOBOPOB IO MEXAyHApoIHbIM JloroBopam
mexny EC u tpersbumu crtpanamu. B nmoGaBok k stomy, Kommccusa taxke HajeneHa
OKCKJIIO3MBHBIM TIOJIHOMOYMEM MPHHHAMATh JIENETHPYIOIIHE; a Takke Cco37aBaTh
HMMIUIEMEHTHPYIOIINE aKTHI.

ITomumo TOrO, uro Komumccus siBnseTrcss LEHTPaJbHBIM HMHCTHTYTOM, OOS3YIOLIMMCS
CIIeANTH 3a TeM, uTo npaBo EBpomelickoro Coroza NpUMEHATCS HODKHBIM 00pa3oM Kak
WHBIMH HHCTUTyTaMu EC, Tak ¥ HalMOHAJIBbHBIMM IPaBOBBIMH cucTeMamu, Kommccus
TaK)Ke MMEET CIENHANbHYIO HPOLELypYy HPUBIEUEHHS] K OTBETCTBEHHOCTH HapyIIaroIIye
OpraHbl WY JIMLA.

Hdos  oOecniedeHust Takoro psga BaXHBIX  (QYHKOMHA, KIIOYEBBIM  NPHHIUIIOM
¢byHKroHnpoBaHus Komuccun sBiseTcs ee MmojHas He3aBUCUMOCTb OT MHBIX WHCTUTYTOB
EC, a Taxke HanmMOHAJIHHBIX MPABUTEILCTB cTpaH-wieHOB EC. BmecTe ¢ TeM, MaHHBIMA
NPUHIMIT HE MPEAroiaracT Mpou3BOIBHOIO (YHKIHMOHUPOBAHMS, Tak Kak, [lapmameHnt B
npaBe pacnyctuTs Kosemx KoMuccHOHEPOB, XOTs, HalpUMEp, OTO3BAaTh OTIEIBHOIO
Komuccuonepa ot ero nonHomounii Moxket nuib [Ipesnaent Komuccun.

Cyn Cnpagenausoctu EBponeiickoro Coro3a



CynebHas BeTBb BIIACTH B HMHCTHTyHHOHaNbHON cucteme EC mpencrasmena Cymnom
CrnpasennmuBoctu EBponeiickoro Coro3a. CeronHsa JaHHBIA MHCTUTYT MPEJCTABIEH IBYMS
cynamu: Cymom CrpasemmBoctd U CyzmoM oOIIel IOPUCIUKINN, KOTOPBIA TaKKe HOCHT
ums Cynia nepBoil HHCTaHINY, TaK KaKk Ha €ro peleHus: MO)KHO 1o/1aBaTh anessanuio B Cyq
CnpasennmuBoctu.  JloroBop o EC Ttakke ynoMuHaeT BO3MOXKHOCTH —CO3/JaHUSA
CIEIMAIN3UPOBAaHHBIX CyoB. Tak, Hampumep, 1o 2016 roma takxke cymectBoBan Cyn mo
BOIIPOCAM TrOCYIapCTBEHHOM CITY>KOBI.

Cyn CnpasemnmBoct EC Bo MHOTOM cxok ¢ moHsAtHeM KouctutrynmmoHHBIX CymoB
HAIIMOHAJILHBIX MPABOBBIX MOPAJKOB, TaK KaK €ro OCHOBHasl (pyHKUHUS — 3TO pa3bsiCHEHHE
nojoxxeHuid npasa EC 1o 3ampocy HanuMoOHaJIbHBIX CYAOB, a TaKKe 0030p MPaBOMEPHOCTH
JIEHCTBUI, IPUHAMAEMBIX HHBIMA HHCTHTYyTaMu U orpaHamu EC.

Xotsa Esponeiickuiit Cyn CripaBeaIMBOCTH SBJSIETCS HE3aBUMBIM CyACOHBIM HHCTHUTYTOM, H
HE TIPECTaBIsIeT CO0OW MPOJODKEHHE CYAeOHON MepapXvWd HAIMOHAIBHBIX CyAeOHBIX
CHCTEM, CYLIECTBYeT CIlelMaIbHasl IPOLEAYpa, KOTOpasi MO3BOJIAET HALMOHAIBHBIM CyAaM
oOpamiatbcs ¢ BOMPOCAMH O Pa3bsICHEHWH TOTO MM MHOTO moioxkenus npasa EC, mis Toro,
yToOBl MPaBUJIBHO NPUMEHUTH €r0 B ONPEOCICHHOM HAIMOHAJIBHOM CyAeOHOM
pazbuparenscTBe. Takoil mporecc Ha3BaeTcs MPEABAPUTENBHONW MPOLEAYPO BBIHECECHUS
pemieHusA. B HEKOTOpBIX CHTyalMsX, MOJOKEHUS YUYPEAUTENbHBIX JorosopoB EC
00s13pIBAIOT HALMOHAJIBHBIE CyIbl 00paThcs 1Mo TakuM BompocaMm B Cyn CrpaBeanuBOCTH,
TEM CaMbIM PacUIMpssl HAIMOHAJIBHYIO CUCTEMY BIacTh. UTOOBI pa3o0parbesi B TOM, Kakoe
mecto Cyn CrnpaBealMBOCTH 3aHMMaeT B O0IIeld WHCTHTynHOHambHOW cucteme EC, a
TaKkKe B HAIWOHAIBHBIX CHCTEMax CYJIOB, HEOOXOIUMO Vy3HATh €ro CTyKpyTy H
BHYTPEHHIOIO OPraHU3alINI0, IOPUCIUKIINIO U TIOJTHOMOYHS.

Cyn CopaBemyuBoctd cocTouT M3 28 cymeid u 11 renepanpHbeIX agBokaToB. CoIiacHO
nosioxeHusM Jloroeopa o ¢pynkumnonupoBanauu EC, cynbn Ha3Ha4aroTCsl HAIIMOHATLHBIMU
NPaBUTEIBCTBAMHU M3 YHCIA KaHIUIATOB, KOTOPbIE MMEIOT MpPaBO OBITh M30pPaHHBIMH Ha
MIOCT B BBICIINE CyJeOHbIE MHCTAHIIMHM HAIIMOHAJIBHOTO MPAaBOBOTO MOpsaka. [ 'eHepanbHbIe
a/IBOKaThl TaK)Ke HAa3HAYAIOTCS MPaBTENIbCTBaMU cTpaH-wieHOB EC. OcHOBHOHW (yHKIMEH
I'eHepanbHOTO afBOKaTa SBISIETCS M3JI0KEHHE 0OOCHOBAHHOTO MHEHUS B OTHOILIECHUE JAeTIa,
paccmarpuBaemoro Cymom CnpaBeanuBoctH. MHTepecHO oTMeTuTh, uto Cyn, B CBOIO
oyepelb, He 00s3aH IPUHUMATh BO BHUMaHUE MHEHHE AJBokarta. XOTs, Ha mpakTuke, Cyn
4yacTo MpUAEpKUBaeTcs M3NokKeHH AnBokara. Kpome Toro, reHepasbHBIM aJIBOKaT
paccMarpuBaeT W aHAJIM3UPYET KaXKIyl0 KOHKPETHOE JEN0 TIOJIHOCThIO, Y4YHWTBas BCE
bakTHyecKre W IOPUAMYECKHE JAETald, B TO BpeMsl Kak Cyh Ooiee KpaToK B CBOEM
OKOHYATEJILHOM TIOCTaHOBJICHWH, I03TOMY, OOOCHOBaHHbIE MHEHHUS TeHEPaIbHBIX
a/IBOKaTOB WIPalOT BAXHYIO POJIb HE TOJBKO Ui Ipouecca paccMoTpenus nen Cymom
CripaBeaAIMBOCTH, HO TaK)K€ CBOETO POZia HHCTPYKTOPOM IO MIPUMEHEHHUIO TOTO WJIM UHOTO
nosioxuus EC npaBa 711 HAIIMOHATILHBIX CYIOB M a/IBOKATOB, KOTOPBIE MOTYT 0OpaIiaThCes
K TEKCTaM reHepaJIbHbIX a/IBOKATOB B IIPOLIECCE CBOCH EATEIBHOCTH.

Cyn CripaBe/UIMBOCTH MOXKET PaccMaTpUBATh JieNia B pa3HbIX KOHQUTYyparusx cyneit — Taxk,
HampuMmep, 4Yalle BCEro Jeja paccMaTpHUBAIOTCS MallaTOW, cocToswed u3 3 win 5 cyaei.
Hena ocobol BaKHOCTH TPeOYIOT MPUCYTCBHSI BCEX CyAEH WM Majarhl, cocTosimed u3 15
cynei — HarpuMep, B CIIy4asx, KOTJa OHa U3 CTOPOH JIeNa MPeICTaBICHa CTPaHOW-UWICHOM
EC wmn uncturyrom EC.

Cyn o01eii IOpUCIUKINN TPEACTaBICH 56 CyIbsiMH, a MOJIOXKESHHs cTaThi 19 moroBopa o
EC 1peOytoT, 4TOOBI B €ro cocTaB BXOAMI XOTS OBl OIMH Cy/Ibsl OT KaXJOTr0 roCy/lapcTBa-
wieHa EC. Taxke kak u cygsnm Cyma CropaBelyiMBOCTH, 3[€Ch CyIbH H30HpAIOTCS
NPaBUTENLCTBAMH, & CyJeOHBbIE 3acellaHHsl Yalle BCEro MPOXOAAT C Y4acTHEeM TpeX WIIH
IISATH CyAEH, a TaKKe, B UCKIIFOUUTEIBHBIX CITy4asiX, OHOTO CY/bU.



IOpucnukmus

Cyn oOmed OpUCAKUIMKA UMeeT Oonee y3kWWd crekTp mnomHomounit, dem Cyq
CrnpaBe/UTMBOCTH, KOTOPBIM TakKe BBINONSCT (YHKIMIO aneUIsIuOHHOro cyna. Tak,
coryiacHo cratbe 256 moroBopa o ¢pyHkuuonuposanun EC, cyq MoxeT paccMaTpuBaTh Bce
Jenla B KauecTBE Cy[a IepBOM HMHCTAHIMH, €CIM OHM HE BKJIIOUYCHBI B FOPHCAMKIIUIO
CICIMAIM3UPOBAHHBIX CYIOB WJIM HE SBISCTCS OSKCIIO3UBHBIM moiaHoMounem Cyna
CrpaBeTHBOCTH.

Taxk, Hanpumep, mox opucaukimio Cyaa o0mIel IPUCIUKINY MONAIAI0T JIeJia CBI3aHHBIC C
oOpaieHueM (U3MYECKUX JIMIl MPOTUB ACHCTBUI MHCTUTYTOB WJIM Ipyrux opranoB EC
(ecam maHHBIE NEWCTBHS HANPSAMYIO M B HAWBHUIYATEHOM ITOPSIKE KACAIOTCS JACSTEIBHOCTH
9TOro (PU3MYECKOTO JIUIA) JTHOO B CUTYyalMsX, KOIJIa MHCTUTYThI Wi Japyrue opransl EC
HETIpaBOMEpPHO Oe3/1eHCTBYIOT; TaKKe HCKH WHHUIHHPYEMBIC TOCYJapCTBaMU-WICHAMHI
nportuB Komuccnn, nimm nporus Cosera EC, eciin mpeqMeTHBIM BOIIPOCOM J€ia SBISIOTCS
TOCYAapCTBCHHbIC CYOCHIOMM, a TaKKe WCKH [0 BONPOCAMH HMHTEICKTyalbHON
COOCTBEHHOCTH.

UroObl Oonee JnetanbHO pa3oOpBathess B ropucaukimu  Cyma CropaBemyIuBOCTH,
HEOOXOIMMOO TAaKKe MPEJCTaBUTh PA3HOBUIHOCTH CYIIECTBYIOIIMX CyIEOHBIX MPOIEAYP.
MX MOXHO TONENUTH Ha JBE TPYNIbBI: NPsMble UCKH W KOCBEHHBIE. Tak, K MPSMBIM
OTHOCHUTCSI TIpoIle/lypa HapylleHHus, KOTOPYI0 IMepBOHa4YadpHO HHHuUUpyeT Kommccus
MPOTHB TOCYAApCTBA-WICHA, HAPYIIAIOIIET0 00sI3aTeNbhCcTBa UCXOAsIIue u3 monokeHnii EC
npapa. Clieayromnmii BUJI IPSIMOM TPOIEAYPhl MPEICTABICH UCKOM 00 aHHYJIUPOBAaHHHH —
TO €CTh TaKHe CUTYalluH, I1ie MHCTUTYT winu uHou orpan EC coBepiini HempaBoMepHOE
neiictBue. IHTEpECHO OTMETHUTH, YTO MO OOLICTIPUHATOMY NPaBHITY, (PU3NYECKUE JIHIA HE
MoryT oOpararecs B Cya 1O TakKMM BONPOCAM HAIpPSIMYIO, XOTs topucnpyrneHius Cyna
CropaBesTMBOCTH TaKKe IPEAyCMaTpHUBAeT HCKIIOYEHHS, M TI03BOJIICT TaKOro poja
JeicTBUE B CydasX, Koraa (u3ndeckoe JIHIO CIOCOOHO NOKaszaTh, YTO JEHCTBHE JHOO
UHCTHTYTa WM UHOro oprana EC mpsMo M MHAMBUIYalbHO €ro Kacaercs. DTO CO3/1acT
JOCTaTOYHO MapaJOKCAIBHYIO CHTYAIMIO, IPU KOTOPOW YeM IIHpe Kpyr JIHI, KOTOpHIE
HETraTUBHO 3aTPOHYTHI, HAIPUMEpP, HOBBIM MpaBoBbIM akToM EC, TeM MeHbIlle uX IIaHC Ha
YCHEIHbIH MCK 00 aHHYTMPOBAaHHUHM MAHHOTO akTa. JIpyroi Bua TpsAMOH mHpouemypbl
MPEACTAaBIIEH UCKOM TPOTHUB HEMPAaBOMEPHOTO Oe37eHCTBHUS WHCTUTYTA MM WHOTO OpraHa
EC B cutyanusx, Koria npaBoBbIie TIOJOKEHUsT TPeOOBaI 00paTHOTO.

JIro6oe JuIIo Takke BIpaBe MOaTh MCK O KOMIIEHCAIIUH YOBITKOB B CITy4asX, KOI/a JaHHOE
JUI0 TEpPNUT YOBITKH B CIIEACTBHE HENMpPaBOMEpHBIX AelcTBUil mHCTUTYTOB EC 1 ero
CITyXKaIIHX.



Ocoboe BHHMaHHE HEOOXOJIMMO VICIHUTh MOHSATHIO KOCBEHHOTO HCKa — MpOIEaype
MIPEIBAPUTEIIBHOTO BBIHECCHHSI peIlieHus. Takoe Ha3BaHHUE JaHHAs IMPOLEAypa MOTydriia
MOTOMY, YTO OCHOBHBIE CIYIIaHHS MPOXOAST HA HAIIMOHAIFHOM YPOBHE — B ClIydae, KOTa
HAI[MOHAJBHBIN CyJ MMEET COMHCHHS B OTHOIICHWU NPUMEHCHHS TOTO WJIM WHOTO
nonoxenus npasa EC, cymiecTByeT BO3MOXKHOCTh OOpaIlieHHs TTPEIBAPUTEIIBHBIX BOIIPOCOB
B Cyn CnopaBemmBoctd g mnosicHeHus. CTOMT OTMETHUTh, UYTO MpOIEeAypa
MPEBAPUTEIIBHOTO BBIHECCHUS PEIICHUS SBISICTCS SKCKIIO3MBHOHM topucauknueii Cyna
CrpaBemnuBocTd. BaXHO TOAYEpPKHYTh, YTO B CHUTyallMsIX, KOTJa JAeJ0 JOUUIO J0
MOCJICIHe WHCTAHIIMKM HAIMOHATBHOW CyNeOHOW CUCTEMBI, CyIbs 00s3aH OOpaTUTHCS B
Cyn CrpaBemaauBOCTU JJIsS MHTEPHIpUTAIMK TpaBoBoro mnojoxenus EC. XapakTtepHoii
YepTOM JAaHHOTO TIpOIlecca TakKe SBISETCA TEJICOJOTMUYECKUM METON IMpPaBOBOM
uHTepnpuTanuu, npu koropoir Cyn CrnpaBelUBOCTU PA3BACHIET CYyTh TOTO WM WHOTO
MPAaBOBOTO TIONIOKEHHWS B cBere oO0med cuctempl (yHIAMEHTAIbHBIX TMPUHIAIIOB
myommaroro nopsinka EC. MoxkHO cka3aTh, uto pemerns Cyna CripaBeuInBOCTH SIBIISTIOTCS
OHUM U3  CWJIbHEHINIUX  HMHCTPYMCHTOB,  CKJIAJBIBAIOIIMX W  Pa3BUBAIOIINX
KOHCTUTyHMOHaNbHOE ycTpokictBo EC. Tak, Hanpumep, NpUHLMI OPSIMOrO JIEHCTBUA
3akonomatenbctea EC, mpunmun BexoBeHctBa EC mpaBa Haa — HaIMOHAJIBHBIM
KOHCTUTYITHOHHBIM TIOPSIKOM, Pa3bsICHEHUS MPAaKTUIECKOTO 3HadeHus rpaxnancTBa EC u
MHOTHE JIpyrue KiodeBble npuHIUnbsl EC HEBO3MOXKHO HAaWTH B TEKCTaX JIOTOBPOB — BCE
OHHM OBLIHM BBIpaOoTaHbl MpakTHKOM Cyna CrpaBeIuBOCTH.

Cyn EBponeiickoro coro3a

1. EBponeiickuit  Coro3  pacrnonaraeT  HHCTUTYHHOHAJIBHBIMH  yUPEKICHHUA,
JIESATEIbHOCTh KOTOPBIX HAIpaBlieHa Ha TPOJIBWKEHHE €ro IEeHHOCTEeH, HOCTHKEHUE €ro
nenei, coONoieHre ero MHTePecOB, MHTEPECOB €ro TpaXJIaH M MHTEPECOB TOCYAapCTB-
YJIEHOB, a TAK)Ke 00eCIeUeHNEe COMTaCOBaHHOCTH, YPPEKTUBHOCTH U MIPEEMCTBEHHOCTH €T0
MONUTHKN ®  jAesrenbHocTH. Cpeam ceMu HMHCTUTYTOB  EBpomeiickoro  corosa,
npeaycMOTpeHHBIX JloroBopoM o ero yupexaenuu, cymectByetr Cyn EBpomnetickoro Coroza
(CEC)'. IlIta6-xBaprupa CEC maxomurcs B JlrokcemOypre. Ero 3acenanus mpoxomsr B
HENPEPHIBHOM PEKHME.

[Monoxenwus, npssmo onpenenstonme craryc CEC, comepkarcs, Ipexe BCero, B CT.
19 I[or0B0paz. Heraemuee nazsanne CEC ObLIO BBEAEHO B COOTBETCTBUM € JIMcCaOOHCKUM
noroBopom (roanucanubiM 13 gexadpst 2007 r., Betynun B cuity 1 aexadps 2009 r.), ogHako
JTAHHBIA OpraH CYIIECTBOBAJ B MHCTUTYIIMOHAILHOU CTPYKTYpE €BPOMEHCKO HHTETpaIiu
C CaMOro Havaya, MpH STOM U3MEHSIINCH €ro Ha3BaHue, 00bEM KOMITETEHINI 1 BHYTPEHHSISA
CTPYKTypa.

Cormmacao JloroBopy (ct. 19) CEC Brurowaer B ceds Cyn (coOCTBEHHO, Cyn),
TpubyHan W crenuatu3UpPOBaHHbBIE Cylbl. B HacTosiiee BpeMs CymiecTBYIOT (DaKTHUECKH
Tonbko sBa oprana — Cyn u Tpubynan (pamee — ¢ 1989 r.> — Cyn mepBoii nHCTaHIMHN),
00pasys AByXCTyIeHUaTyo cucreMy cyaeOHoro kontposs EC.

«Criennann3upoBaHHbIE CyIbI» 0ojiee MMUPOKO MPEACTaBICHBI B CT. 257 (TipexHen
cT. 225 JloroBopa o EBpomnetickoM coro3e) [loroBopa o ¢hyHKIHOHUpOBaHUH EBporierickoro



Corosa’. JlaHHas craThs mpemycMarpuBaet, urto Espomeiickuii mapmameHT u CoBeT,
JEHCTBYSl B COOTBETCTBHU C OOBIYHOH 3aKOHOAATENBHOM MpOLEAypOid, MOTYT CO3AaBaTh
CIeLMaNnu3upoBaHHble Cyasl B pamkax Cyna Ansi pacCMOTPEHUS B IEPBOM HHCTaHLUHU
ONpeNeNéHHBIX  KATEropuil — ame/laluii, TOJAHHEIX B  KOHKPETHBIX  OONACTSX .
Pacnopspkenne 00 yYpeXXICHHH CHENMANM3MPOBAHHOTO Cyda ONpeAeiseT MpaBuia
OpraHu3alMy CyAa U 00bEM MPEAOCTABICHHON €My IOpUCAUKLUH. Pemienus, BoIHECEHHBIE
CHENMANTU3UPOBAaHHBIMU CYJaMH, MOTYT ObITh oOxkasnoBanbl B Cye, MpH 3TOM amesIsanus
OTPaHUYMBACTCS [IPABOBBIMH aCIIEKTaMM, WIA — €CJIHM 3TO BBITEKAET U3 BbIIICYKa3aHHOIO
pacropspkeHus — Takke (QakThueckuMu acriektamu (ctT. 257). Jlo HacTosmero BpeMeHn —
no pemenno Cosera ot 2 Hos0pst 2004 1. — ObLT co3aan Tonbko «EBponeiickuii TpruOyHan
rpakIaHCKoil cykGbl»’, TO €CTh Cyl IO TPYIOBEIM nenaM’. OIHAKO COIVIACHO
noctraHoBneHnto EBpomnelickoro nmapnamenta u Cosera oT 6 utong 2016 1., 310 perieHne
6but0  orMeneno’. Takum  06pa3oM, B HacTosmiee BpeMmssh B CTpykTypax EC
«CTIEIMATH3HPOBAHHbIE CYIBD» OTCYTCTBYIOT .

B coorBercTBUM ¢ BbImIeykazaHHOW cT. 19 JloroBopa, CEC «obecneunBaet
YBOKCHWE 3aKOHA IIpU TOJKOBAaHMM U mnpuMeHeHun JloroBopos». OH sBiseTcs
€IMHCTBEHHBIM CyAeOHBIM yupexaeHueM EC, OIHOBpEeMEHHO peHIalonuM  3aaa4d
pPasInYHBIX THUIIOB CYIOB — MEXIYHapOOHOTO Cyna, KOHCTUTYLIMOHHOIO Cyna,
aJIMUHHUCTPATUBHOTO Cy/a, TPAXKAAHCKOTO CyNa, TPYAOBBIX CY/IOB U Cyla KOHCTUTYLIUOHHON
oTBeTCTBEHHOCTH. Takum oOpazom, topucavkiuus CEC oxBaThiBaeT MPaKTHYECKU BECh
00BéM 3akoHOmaTenscTBa EC, ¢ HEKOTOPHIMHU OTpaHWUYEHHSIME B 00NIacTH 0OIIei BHEITHEH
MOJIUTHKU WM TIOJNMTUKH B obOyactu Oe3omacHocT. Crneruduka CEC u cucteMsl mpasa
EBpomneiickoro coro3a o3Haudaet, uto CEC oTHOCHTENEHO peke oOpalaeTcs K OyKBaJIbHOMY
TOJIKOBAHUIO M BBIHY)KICH HCIIONB30BaTh METOIbI TOJIKOBAHMS, HPENIOCTABISIOLINE €My
Oonplrylo cBoOOMY (METOABI CHUCTEMATHYECKOTO, TeNEOJOTHYEeCKOr0o M AMHAMHYECKOTO
TOJIKOBAaHUS) W OOILIME NPHHLMUIBI [IpaBa, B TOM 4YHWCIE, NMPHUCYLIHE IS MPaBONOPsAKa
EBpomneiickoro coro3a. Ha mpaktuke, CEC ¢opmupyeT cTaOuibHBIE U TpeicKa3syeMble
NPaKTUKKA BBIHECEHHsI PEHICHUH, OIHAKO IIOCTENECHHO OO0ecleunBacT Heo0XomIumMoe
sBomounonupoBanne.  Cynebnas  aktuBHOcTh CEC  0oObsicHseTCS  peajbHBIMU
NOTPeOHOCTSIMA (POPMHUPOBAHUS MPaBONOpsiika B EBpomelickoM coro3e, BHIXOISAIIUME 32
PaMKH IPYMEHEHHs 3aKOHA B Y3KOM OHMMAHHH .

[IpaBoBoit craryc CEC mpomnmcaH, IaBHBIM 00pa3oM, B yUPEAHTEIBHBIX
moroBopax — B JloroBope o EBpomeiickom coroze (ct. 19), B oroBope o
¢byHkroHnpoBanun EBporelickoro coro3a (B 0CHOBHOM, B cT. 251 - 281) u B JloroBope 00
yupexxaeHnn EBpormeiickoro coobmectBa mo aromHoi sHepruum (cT. 144-145 u 157).
Baxneiimee 3Hauenue umeer JloroBop o dyHkuuonupoBanun Epormeiickoro Corosa.
ITosicnenne monoxenuit gorosopa umeercsi B Craryre CEC B ropuandeckoir ¢opme
TIPOTOKOJIA, HCHONB3YEMOTrO B KA4ECTBE TIPUIOKEHHS K JJOrOBOpaM' |, TO €CTh, OH 06/1a1aer
1opuanueckoi cuioit ocHoBHoro npasa EC. Tem ne menee, Crarytr Cyna EC moxet ObITh —
C HeOONBIIMMHU HCKITIOYEHUSIMH — M3MEHEH 10 yNpOMEHHOH (GopMBI B paMKax OOBIYHON
3aKOHOJATENbHOW OpPOLEAYpPhl, B TOM YHUCIE, 10 MHUIMATHUBE CaMOT0 CEC". [ompoOubIe
TIOJIOXEHHs BKJTIOUEHBI B PEITIAMEHTSI, JeHCTByromue otaenbHo aist Cyna u TpubyHana'.
OTH periaMeHThl JOTOMHAIOTCS NPUHATHIMU TpuOyHanom n CylnoM akTamMy TEXHHYECKOTO
¥ HCIIOJTHUTENLHOTO XapakTepa' ",

2. B mnacrosmee Bpemss B Cyme HacuuThIBaeTcs 28 cylaeil B COOTBETCTBHH C
MPUHLIMIIOM, COTJIACHO KOoTOpoMy Cy/ COCTOHMT M3 OIHOTO CyIbU OT Ka)KAOTO TOCyIapCcTBa-
ustena; Cy/ly TaKye OKa3bIBAIOT IIOMOIIb TeHepaIbHbIe afBoKathI (CT.19)".

3amada TEHEpaJbHOTO aJBOKAaTa 3aKII0YaeTcsi B IMyOIMYHOM TPEACTABICHHUU C
NOJHOM OecnpUCTPacTHOCTBIO M HE3aBHUCHMOCTBIO OOOCHOBaHHBIX XOAATalCTB IO



BOIIpOcaM, KOTopeie B cooTBeTCTBUH ¢ YcTaBoM CEC, TpebyroT ero ydactus (ct. 252). Umn
SBIISIIOTCS.  TIPEOCTABISIEMbIE B  KOHEYHOW CTaJud CyJAeOHOTO pa3dmpareibcTBa
MPEUIOKEHNsT TI0 Ppa3pelieHrio CcyneOHOro crmopa ¢ OOOCHOBaHWEM ¥ aHAJN30M
paccMaTpuBaemoro jena. I[lpu 3TOM TreHepanbHBIM aJBOKAT HE Y4acTBYeT B 3aceHaHUU
cynelickoli kojuterud. Ha mpakTHKe OKOJO TIOJIOBHHBI JIEJI paccMaTpHBAIOTCA 0e3
3aKITFOYeHus TeHepaisHoro anBokara. [l Cyma 3akiarodeHusi TeHepaJbHOTO aJlBOKaTa He
SIBJIIETCS 00s13aTeNnbHBIM. OHAKO ATH 3aKIIOYCHUS MyOJUKYIOTCS, KaK U IOCTaHOBJICHHS
Cyma. llo mpocebe Bcell Trpymnmbl TeHEpambHBIX aBOKATOB HA3HAYAETCS IEPBBIN
reHepalbHbIN ajBokaT. OH pachpeneser /ieia OTASIbHBIM aJBOKaTaM, PEACTABISCT UX H
OpTaHU3yeT COTPYAHUYECCTBO.

Cympn w reHepadbHble aaBokaTel Cyga W30HMparoTcs W3 UL, OO0NaAArOIINX
OeCCIOpPHOI HE3aBUCHMOCTHIO M KBATU(UKAIIUCH, HEOOXOMUMOW B MX TOCYJapCTBaX s
3aHATHASA BBICHIMX CYNEOHBIX JOIDKHOCTEH, WJIM W3 4YHCIa IOPHCTOB C TPU3HAHHOW
koMrieTeHned. OHM Ha3HAYArOTCS C OOIIEro COracHsi CyAOB TOCYIapCTB-WICHOB CPOKOM
Ha 6 yiet. Kaxnpie 3 roma MpoMCXOAWT YaCTHYHOE OOHOBJICHHME COCTaBa CYIACH M cocTaBa
TeHepalbHBIX aJBOKaToB (CT. 253), 9To CHOCOOCTBYET COXPaHEHHWIO IPEEMCTBEHHOCTH
cyneOHol mpakTUku. OTHpPaBICHHBIC B OTCTaBKY CY[bU U IeHEpajbHBIC aJBOKATHI MOTYT
OBITH Ha3HAUEHBI MOBTOPHO. KaHmmmarypsl paccMaTpuBalOTCS CHEUATFHBIM KOMHTETOM
(ct. 255), cocrosimuM u3 7 MpU3HAHHBIX FOPUCTOB U3 yucia ObiBmux wieHoB CEC, danenos
HAI[MOHAJBHBIX BEPXOBHBIX CYIOB M IOPHCTOB C MPU3HAHHON KoMIieTeHIMen. Ha npakruke
TOCYAAapCTBA-WICHBI OT3BIBAIOT 3aSBKH, KOTOPHIE MOJMYUIIN OTPUIATEIHHOE 3aKITIOYSHIHE
KOMUTETA.

Cynbu ¥ TeHEepaJIbHBIC aJ{BOKATHI HE BITPABE BBINIOIHITH KAKHUE-THOO0 TOIUTHYCCKUE
WIH aIMAHUACTPAaTUBHBIC (YHKIIMH, KaK MPABIIIO, OHHA TaK)Ke HE BIIPaBe 3aHUMAThCS WHOU
oIlauuBaeMor Mpo(eCcCHOHATLHON AeATeNbHOCThI0. OOBIYHO OHHM BIIPABE 3aHUMATHCS
HAy9HOUW AeATeIhbHOCThI0O W oOydeHHeM. CymnbH W TeHepalbHBIE aaBOKATHI 3aIIHINECHBI
UMMYHHUTETOM B paMKax CBOSH IOPUCIUKIINY, TaXKEe MOCIIE MPEKPaIIeHUs UX 00A3aHHOCTEH,
B OTHOIICHHU JICHCTBHH, KOTOPbIC OHH BBINOJHSIOT B XOJC BBIMOJHCHUS CBOMX
00s3aHHOCTE, B TOM 4YHCJE, B OTHOIICHWW CIIOB, CKa3aHHBIX WM HAMUCAHHBIX.
AHHYTHPOBATh UX UMMYHHUTET MOXKET ToJbKO Cyj, 3acelaronuil B MoJHOM cocTase (CT.3 —
4 u 8 Craryra CEC).

CynbH, 3a MCKIIIOYCHHEM TIeHEepPaIbHBIX aJBOKATOB, M30UPAIOT M3 CBOETO 4YHCIA
npencenarens u pure-npeacenarens Cyna Ha cpok 3 roma. VX moimHOMOUUS SIBISIOTCA
Bo3oOHOBIsIeMbIMA. [Ipencenmarens Cyma sBmsercs pykoBogurenemM Bcero CEC u
MPEJCTABIIICT €ro BO BHEHIHUX OTHOIIeHUsX. OH pykoBoauT padotoii Cyna, B TOM 4HMCIIE,
Ha3HAuYaeT JieNia CYJbsM-IOKIaTd4iKaM, BO3IIIABISAET MOJMHBIA cocTaB u bonpmryro mamary
Cyma m MOXeT, B paMKax COOTBETCTBYIOIIETO IOCTAHOBIICHUS, NPUHATh DPEHICHHE O
MPUMEHEHUU BPEMEHHBIX Mep. Bce Cynbu M reHepasibHbIC aJBOKAThI SIBJSIOTCS YaCThIO
o01m1ero cocraBa, KOTOPBI MPUHUMAET PEIICHUs, B TOM YHCJE, O TOPSAAKE PACCMOTPEHUS
nena. Cym Ha3HA4aeT CBOETO CeKpeTaps Ha 6 JeT W ompeneiseT ero craryc. Cexperapb
Cyna siBisieTcst pykoBoauteneM Beerd anmuuuctpanuu CEC.

Cornacho crt. 251, Cyn 3acefaer B «mmajaTax» Uil COCTaBe «OOJbIION MajaaTel» U, B
WCKITFOUUTENBHBIX CIIy9asX, OH MOXKET TaKKe 3acelaTh B «IIOJIHOM COCTaBe». TepMuH
«manara» O3Ha4yaeT CHEUAbHYI0 (COCTOSIIYI0 W3 3 WM 5 JUI) KOJUIETHIO CyleH, B
KOTOPYIO Ha3HA4arOTCS T€ WU WHBIE CynbH. Kak mpaBmiio, KpoMe MpeacenaTesis U BHIIE-
npencenarens Cyma, KOKIbIA W3 CyIeH SIBISICTCS OJHUM W3 3 WM OJHUM W3 5 WICHOB
nanar. OCHOBHOHM cOCTaB CyAeiCKOW KoJuleruu cocTouT u3 5 cyaedl. [lamara uz 3 cymei
MIpeIHa3HaueHa I PEIICHIS BOPOCOB, KOTOPHIE HE MPEACTABIISIOT OOIBIIIX CIOXKHOCTEH
C TOUYKH 3peHus mpaBa. Kak mpaBuiio, Jei0 pemaercs TOW IalaToi, YIEHOM KOTOpOU



SIBIISIETCS CYAbsI, KOTOPOMY Ha3HAYE€HO JIEJ10, KaK CYIbe-TOKIaTINKY.

bonpmias [Manara cocrout u3 15 cyneid. B e€ coctaB BXoguT npeacenarens U BUIIE-
MpeacenaTens cyaa, TP MpenceaaTeNs Mmajgar u3 5 4eJoBeK W — [0 OYeped — OCTaIbHBIC
cynbu. B cocraBe bombmioit manarer Cyn paccMmarpuBaeT jeia 0Co0OM BaKHOCTH HITH
0c000ii cnokHOCTH. borbias manara codupaercs 1o TpeOOBaHUIO TOCYIaPCTBA-YWICHA WITH
nHCTUTYTOB COr03a, KOTOPBIE SIBISIOTCS CTOpPOHaMH CyaeOHOro pasbuparenbctBa. s
pelIeHus] BONPOCOB HCKIIOUUTEIBHOM Ba)XHOCTH, YKa3aHHBIX B JoroBopax, Cya
coOupaercs B TOIHOM cocTaBe. B 00s3aTenbHOM TOPSAKE 3TO OTHOCHUTCS K HICHAM
EBponeiickoit komuccuu, CuéTHOM manaThl U €BPOMEHCKOr0 YIOJIHOMOYEHHOIO 10 IpaBaM
gyenmoBeka. Kpome Toro, ecimm  Cym couT€r, 4Yro BO30YXKAEHHOE [0 HMEET
WCKJTIOUYMTENBHYI0 BaXHOCTB, IOCIIE 3aCIyIIMBaHWS TE€HEPaJbHOTO aaBOKaTa OH BIIPaBe
nepenath aeno momHoMy cocrapy Cyna (ct. 16 Craryra CEC)'®. KBopyM Ha 3acemaHusX
0OJIBIIION MayaThl OOBSIBISIETCS TONBKO MPU HATMYHH 9 CyAei, B ciiydae 3aceaHus MOTHOTO
cocraBa — 15 cyneii.

Cynbst (MM TEHEpaldbHBIA aJBOKAT) OTCTPAHSAETCS OT JieNia, KOIJa OH paHee
3aHMMAJICS JaHHBIM JeloM B JApyroM KadectBe. OH HE BIOpaBe Y4acTBOBaTh B
PacCMOTpPEHHUH JieTia, B KOTOPOM OH y4acTBOBaJ B Ka4eCTBE MOJIHOMOYHOIO MPEACTaBUTENS
WJIM COBETHHUKA, WM ACWCTBOBANl OT UMEHHU OJHOW M3 CTOPOH, MM €CII OH OBbLI Ha3HAuUeH
YJIEHOM Cy/a, CIEICTBEHHON KOMHCCHUW WIJIHM BBHITIONHSII MHYIO (DyHKIHIO. Bce BO3MOXKHBIE
CIIOpBI 1O JaHHOMY Bolpocy pemtatoTcst Cynom. 3ampenaercsi oAaBaTh X0IaTaiicTBO 00
M3MEHEHUH COCTaBa, yKa3aB B KAaueCTBE MPUYHUHBI TPAXKTAHCTBO CYIbU, MM OTCYTCTBUE B
COCTaBe CyJa CyAbH, UMEIOIIEr0 TaKOE KE TPa’TAHCTBO, YTO M COOTBETCTBYIOIIASI CTOPOHA
(ct.17-18 Craryra CEC). Ha mnpakrtuke wu30Oeraercs Ha3HaYCHHE CYIbH-TOKJIA UMK
(TeHepaTbHOTO a/BOKAaTa) M3 TOCYAApCTBA-WICHA, KOTOPOE SIBIISIETCS CTOPOHOHN B JIeNe WIIH
Yeil HaIMOHANBHBIN ¢y HarmpaBuil B Cyzl BOIIPOC JIJISl IPEIBAPUTEIHHOTO PEIICHUS.

Craryr CEC (ct. 13) mpemycMaTpuBaeT  BO3MOXXHOCTb — Ha3HAYCHHS
«BCIIOMOTATEIbHBIX JOKIAMYUKOB». OT HUX MOXHO TpeOoBaTh, B COOTBETCTBHH C
YCJIOBHUSIMH, YKAa3aHHBIMH B IPOLIECCYaIbHOM PEIIAMEHTE, YYAaCTHSI B IPEIBAPUTEIHHBIX
MPOIECCYATbHBIX JEHCTBUAX, HAMTPABIECHHBIX HA BBISICHEHHWE OOCTOSTENBCTB JIE, KOTOPBIS
OynyT paccmarpuBaThesi CyoM, U COTPYIHHYECTBA C CYAbEH, BBICTYMAIONINM B KaueCTBE
JIOKJIaIrKa. BcromorarenpbHBIX JTOKIAIYMKOB BHIOMPAIOT WX YHCIA JIUI] C HEOCIIOPUMOM
HE3aBHCUMOCTBIO U 00JIaJIAI0NIMX HEeOOXOAMMON ropuandeckor kBanudukaiueit. [Ipexmne
YEeM MPUCTYIUTh K UCIIOJHECHUIO CBOMX O0s3aHHOCTEH, OHM JIAIOT KJISATBY OCCIPUCTPACTHO
U JT0OPOCOBECTHO BHITNIONHATHL CBOM OOSN3aHHOCTH W JiepXaTh B TaiHE COAepIKaHue
3acenanus Cyna.

3. «TpubyHam» (OBIBOIMI Cy[ TEpBOW WHCTAaHIUH, comiacHo JlnccaboHCKoMy
norosopy, anri. General Court, ¢pann. — Tribunal) pacnonoxen B JliokcemOypre.
Cornacuo ct. 19 JloroBopa, TpuOyHan COCTOWT M3 «KAaK MHHHMYM OJHOTO CYIAbH OT
KaXJIOr0 rocyaapcrea-wieHa» (cT. 2). dopMmyna «HE MEHee» OTKpPHIBAET BO3MOXKHOCTH
YBEIIMYCHHSI 4YWCa CylAel B coOTBeTCTBHM ¢ TmojokeHusmu Craryra. Ha ocHoBaHumM
Craryrta, B 2015 . cocta Cyna Obut yBenuden a0 40 cyzaeit (¢ 25.12.2015 1) u no 47 cyneit
(c 01.09.2016 r.), u, B xoHeuHom wutore (¢ 01.09.2009 r.), g0 ABYX Cymed OT KaKIOTrO
rocynapctBa-wieHa EC. Kak u cympu Cyna, cynbu TpuOyHasia n30uparoTcs U3 4ucia JIuil,
oOmajmarommx OECCIOPHON HE3aBHCUMOCTBIO, KOTOPBIE MOTYT BBIOJHATh BBICOKHE
cynebHble (GyHKIMM B CcBoMX cTpaHaxX. Ilo anajgorum ¢ Cymom, cyapu TpuOyHaia
Ha3HAYAIOTCS B COOTBETCTBHU C OOIIMM COTJIACHEM NIPABUTEIIBCTB TOCYAapCTB-UICHOB
cpokoM Ha 6 siet. Kaxxapie 3 rofa mpoucXomuT YacTHYHAs 3aMeHa cocraBa TpuOynana. Ero
YJIeHBI TAKXKE JOJDKHBI TMONYYHMTHh 3aKiaroueHne Komwmrera, mpeaycMOTpeHHOE B CT. 255
HoroBopa o ¢hyaknmonupoBarnu EC. AHanOrudHeIM 00pa3oM B OTHOIIIEHUH UX JIEHCTBYET



IPUHIMII HECOBMECTUMOCTH, UMMYHHUTETA, UCKIIIOUEHUS U3 CcyneOHoro peuieHus. OQHako B
TpuOyHane OTCYTCTByeT WHCTHUTYT T'€HEpalbHBIX aABOKaToB. [Ipw 3TOM IJisi BHIOTHEHUS
3aJad TeHEepPaJbHOI0 aJBOKATa MOXET ObITh HA3HA4YEeH CYJbsl, KOTOPBHIA 3aT€M HE MOXKET
y4acTBOBAaTh B BBIHECEHHHM pELICHUS IO JENy, B KOTOPOM OH BBICTYNIal B KauecTBE
npeacrasutens (ct. 49 Craryra).

Taxke crpykrypa TpuOynana anamormuHa cTpykrype Cyma. Cympu BBIOHpAioT

MEXIy coOOH mpexacematenst u Buue-pencenaress. llomoOHble (YHKIMH BBITONHSIET
IUIEHapHOE 3acefaHue. TpuOyHan Ha3HayaeT CBOEro cekperaps. TpuOyHasl paccMaTpuBaeT
Jlena B coCcTaBe U3 3 cyAel M B cocTaBe 5 cynel MM B MOIHOM cocTaBe. OCHOBHYIO 4acTh
JeNl paccMaTpuBaeT cocTaB M3 3 cygeil. Bompockl 0co0oi crnoXHOCTH WM 0co0oi
BO)XKHOCTU MOTYT paccMaTpuUBaThCs B cOCTaBe OOJbIION manaTsl. bombinas nanara cocTouT
U3 TSATHAAUATH Cyled M BO3MIABIsieTcs mpeaceaateneM [puOynana. Hekoropble THITBI
IPOCTHIX A€l MOI'YT, OJHAKO, PacCMaTpUBaThcs cocTaBoM TpubyHana, cocrosmum u3 1
cynpu (ct. 50 Craryra).
4. B coorBerctBuu ¢ JloroBopom (crates 19 a03.1), CEC «oGecneuuBaer
COOMIOIEHNe 3aKOHA IIPH TONKOBAHMM M HpHMEHeHHH Joroopo»' . Takum o6pasom,
topucavkinua CEC nMeeT mmpokoe pacrnpocTpaHEeHUe, 0XBaThIBAIOIIEE BCE CIOPHBIE U HE
CIOpHBIE MPOLEAYpPHI, NpeaycMoTpeHHble B JloroBopax. OHa OXBaThIBAaeT BCE MEPBUYHBIC
3akoHbl EC, a Takke Tak HaszpiBaeMoe BTopuuyHOe 3akoHomarenbctBo EC. Ponp CEC
3aKIIIoyaeTcs, MPEekKIe BCEro, B TOM, YTOOBI TapaHTHPOBATh €AMHOOOpa3ve MPUMEHEHUS
3akoHomarenscTBa EC Bo Bcex 005nacTAX, YTO OCOOEHHO Ba)KHO [UIS JEATEIBHOCTH
HAIMOHANGHBIX CYIOB B KaueCTBE CYJIOB «IIEpBOr0 KOHTaKkTa» = B pamkax npasa EC. CEC
TaKXKe paccMaTpUBaeT WHAWBUAYaJbHBIC ale/UIUA B TeX 00NacTAX, B KOTOPBIX OpraHbI
EC BeHOCAT penieHus1, Kacarolmecs HeITOCPEACTBEHHO MPaB U 003aHHOCTEH (PH3HYECKIX
T,

CEC BpmonHseT cBOM (YHKIMH, O0Najas UIMPOKUMH ¥ Pa3HOOOpPa3HBIMH
noaHoMouusiMi. CaMbIMH Ba)XHBIMH M3 HHX — B TO JK€ BpeMs COCTaBJISIOIIUMHU
MOAABJIsIFONIee  OONBIIMHCTBO PAacCMaTPUBAEMBIX el — SABJISCTCS IOJHOMOYUE TI0
TOJIKOBAHHUIO JJOTOBOPOB U MOA3AKOHHBIX AKTOB B OTBET HA 3alPOCHI HALIMOHAJIBHBIX CYJOB,
KOHTpPOJIb 3aKOHHOCTH HOPMAaTHBHO-TIPABOBBIX aKTOB, W3laHHbIX opraHamu EC (kak
HOPMAaTHBHBIX, TaK M €IMHUYHBIX aKTOB), & TAK)KE€ BHIHECEHHE PEIICHUH O HapyIICHUH
roCyJapCTBaMU-YWIEHAMH CBOUX 00sI3aTENILCTB 110 3akoHoAaTeNIbeTBy EC.

Muorue nena paspemarorcs B | macranuun «TpuOyHanom», a B Cyx OHU MOTYT
MIOIIACTh TOJIBKO B paMKax MPOLENyphl «alneuIsiuu» WIH B paMKax 0co0OH HpoLeaypsl
«xoHTpoIst». CyJ SBJSeTCs aneJUIIMOHHBIM CYIOM B OTHOIIEHHH penieHui TpuOynana,
BBIHECEHHBIX B | MHCTAHIIMM, HO B ONpPENeNEHHbIX KaTerOpUsX el — B CHIIy X Xapakrepa
WIN B CHITy CyObEKTOB, ACUCTBYIOIIUX B KauecTBe cTOpoH — Cy 0cTaéres NCKIIOYUTEIIBHO
YIOJTHOMOYEHHBIM OpPTaHOM B Ka4eCTBE MEPBOI M €MHCTBEHHONW HHCTAHIINY.

K ucximountensHoi koMnereHu Cya OTHOCUTCSI paCCMOTPEHHE:!

«l) amemmsiuMi TPOTHB TOCYJApCTB-4JIEHOB 3a HapyleHHs 3akoHomarensctBa EC,
noxaHHbIX Komuccueii, npyrumu rocynapcrBamu-uienamu 1 Coetom aupextopos EWB (B
oTHouIeHnH Hapymenus Ycrasa EVB);

2) cropoB, KacaroIIUXCsS BHITIOJHEHHUS HAMOHAIBHBIMH IEHTPAJbHBIMU OaHKaMU CBOHMX
o0s3arenbeTB 1o forosopam U ycrasy ECLB u ELLb;

3) BOMpOCOB, MEPEAAHHBIX AJI1 BEIHECEHUS MPEIBAPUTEIEHOTO PEIICHUs] HAIMOHATBLHBIMU
CyZlaMH TOCYIapCTB-WIECHOB;

4) copoB B OTHOLIEHWH BBIJIAYM 3aKJIIOUEHHS O COOTBETCTBUH MPOEKTa MEKIYHAPOIHOTO
JloroBopa, koTopoe Oyzet 3akioueHo oT umeHu EC, ¢ moropopamu;

5) anemwnsiumii nHCTUTYTOB EC B CBSI3M C HEAEHWCTBUTENBHOCTHIO HOPMAaTHBHO-IPABOBBIX



aktoB EBpormeiickoro mapiamenTta, CoBeTa, 00OMX JTHX HWHCTUTYTOB, ICHCTBYIOITHX
coBMmecTHO, mwin Komuccum, a Takxe ELLB, B cBsi3u ¢ ux Oe3nelicTBIEM, a TAKKE aleIUISIIIA
TOCYAapCTB-WICHOB Ha neicTBus wmiam Oesneiicteue Cosera, [lapmamenTta mim o6owmx
WHCTUTYTOB (32 PpEAKMM HCKIIOUYEHHEM), a Takke B clydyae aneusinuid Ha
HEe/EWCTBUTENIEHOCTh HOPMATUBHO-TIPaBOBbIX akToB CoBera nupekropoB u CoBera
ynpasisiromux ENB;

6) copoB MeXIy rocygapcTBaMH-4JIEHaMH, KaCaIOLIUXCS PEeAMETa JOrOBOPOB, €CIH 3TH
CIIOPBI TIEPEIAIOTCS €My B COOTBETCTBHH C KOMIIPOMHCCOMY' .

Ecnu «niepBbIil TeHEpalbHBIN aJIBOKAT» COYTET, 4yTO perieHue « [pubyHaia» MOXeT
NPUBECTH K CEpPhE3HOM yrpo3e HapylIeHHs €AMHCTBA WJIHM COIVIACOBAaHHOCTHU
3akoHomarenbctBa EC, oH mwim onHa BmpaBe oOpartutbes B Cyd ¢ mpocb00il mpoBecTH
NpoLeAypy «IpoBepku» pemeHus TpuOyHana. Ilpoumemypa «IpoBepKW» OTIMYAETCS OT
MIPOIIEAYPHI «aTIeITUTSIIIAI.

Kommerenmmm xe «TpuOynama» m3menwmuch. B Hacrosmee Bpems TpuOynan
SIBIISICTCS KOMIICTCHTHBIM CyeOHBIM OpPraHOM HePBOH MHCTAHIIMH, PACCMATPHBAIOIIAM ;

1) amemtsiuu, mogaBacMble PU3NICCKUMU JTUIIAMH,

2) anesIIuH, MOJaBacMble TOCYAapCTBAMU-YWICHAMH M HAIPaBICHHBIC HA OTMEHY
HOPMATHBHO-TIPABOBEIX aKTOB KaKOTO-THOO YUPEKACHUS WIIH TIOAaBAEMBIX B CBSI3U
¢ ux Oe3melicTBeM (3a WCKIIOUCHHEM ameusnuid B oTHomieHun CoBera,
[MapnamenTa Wi 000MX YUPEKIACHUI OTHOBPEMEHHO, B CIIydYasX, B KOTOPBIX, KaK
MPaBIIIO, JOJDKHOM KoMIleTeHnrel obnagaer Cyn),

3) anmemnsanMU B 00JIaCTH MHTEIUICKTYalIbHOI cOOCTBEHHOCTH B oTHOIIeHHU Oduca no
rapMOHH3AIMU Ha BHYTPEHHEM pBIHKE (TOBapHbIC 3HaKH U oOpa3ibl) u Oduca mo
3amure coptoB pacteHuid EC,

4) amemTAMM B OTHOIIEHHH BBITUIATHI Bo3MmereHus nmpotuB EC u ELIB,

5) B caywasx pa30upaTesbCTBA B COOTBETCTBHH C apOUTPAKHOH OTrOBOPKOIA,
YKa3aHHOM B JIOTOBOPE MyOJHUYHOTO MJIM YaCTHOTO IpaBa, 3akimtouéHHoM EC wmm ot
€ro UMEHHU.

«TpubyHamr» Takke MOXKET MMETh IPaBO 3aCIyIINBATh BOMPOCHI, NEepeNaHHbIe Ha IS
BBIHECEHMSI MPEIBAPUTENBHOTO PELIeHUs], MPEACTaBIeHHbIE B COOTBETCTBHH CO CT. 267
Horosopa o ¢ynkunonuposanun EC, B obnactsix, ykazanueix B Cratyte, XoTst CTaTyT moka
emmé He OMpeIeIIII 3TH 00JIaCTH.

IlocranoBnenuss TpuOyHana, BbIHECEHHBIE B IEpBOW HHCTAHLIMH, MOTYT OBITh

obxanoBanbl B Cyne. OgHako AaHHAas TMPOLEAypa OrpaHHuYEHa JO IMPAaBOBBIX BOMPOCOB.
OcCHOBaHUAMU IS aNleJUIALMN MOTYT SIBIATHCA: a) OTCYTCTBUE MoiaHoMounit y TpuOyHana,
0) HapylIeHre TIPOIIeTyphI pa3dupareiascTBa B TpruOyHase, 4To OTPUIATENFHO CKa3bIBACTCS
HAa WHTEpecax CTOPOHBI, TIOAABIIEH amneiuisanuio, B) HapymeHue TpulyHanom
3akoHogarenscTBa EC. Cym oTmeHnsier pemnieHue TpuOyHama, eciu COUYTET amesuIsiuio
000CHOBaHHOM. 3aTeéM OH MOXET BBIHECTH pelleHHe (OKOHYATEILHOE) 10 eIy, €CIH 3TO
MO3BOJISIET CTaAHs pa3OuparenbCcTBa, WIM BEpHYTH A€o B TpuOyHan Ui MOBTOPHOTO
paccMmoTpeHusi. B xoe MOBTOPHOTO paccMOTpeHws Jiena TpruOyHall MOAYNHSAETCS PEIICHUI0
Cyza 1o npaBoBBIM BOIIPOCAM.
5. IIponeccyansubie npasmia B CEC, kax mpaBuio, ompenensitorcs B Craryre u
YTOUHSIIOTCS — cooTBeTcTBeHHO — B Cyxe u TpuOynane. [lpaBuna B 3HaYMTENBHOU Mepe
o011re, a HEKOTOPBIE pa3Iuyus 00yCIOBIEHBI THIIAMH €N, CTPYKTYPOH M COCTaBOM CYZIOB
Y YYaCTHUKOB CylIeOHOTO pa30nparenbCTBa.

OdunmansaeiMu  si3sikaMu B CEC  siBisirorcst Bce  oduuuanbhble si3piku EC
(odunmanbHBIE S3BIKM BCEX TOCYIApCTB-WieHOB). Kaxknplli OOUIMATBHBIA S3BIK MOXKET
OBITH SI3BIKOM IIPOM3BOACTBA IO [y, OH YCTaHABIMBAECTCS OTACIBHO JUIS KaXXI0TO U3 JIe.



IIpucyrcTBre CTOpPOH BO Bpemsi cyaeOHoro paszouparensctBa B CEC o0s3arensHo. Kak
NpaBUIIo, TMpoLenypa CyaeOHOro pa30HMparesibCTBa BKIIOYACT B ce0s MHCBMEHHBIA U
ycTHBI dTam. lluchbMeHHBIM dTam BKIIOU4aeT B cebd OOMEH MpOIeCCyabHBIMU
3adBICHUSAMH M JOKYMEHTaMH M 3aKaHUYMBACTCS MPEACTAaBICHHUEM  3aKJIIOUYCHUS
TeHEPaJbHOTO aJIBOKATa, €CIM BOIPOC HE MOXET OBITh pemeH 0e3 3aKiIOYeHus. YCTHBIHA
JTan cyaeOHOro pazOuparenbCTBa BKIIOYACT B ceOs YTEHHE NOKJIaia CyAbU-IOKIAAuHuKa,
3aciylIMBaHUE IpeACTaBUTENICH, aABOKaToB, SKCIEPTOB, reHepaibHoro agsokata. CEC
BITpaBe (CT. 278—279) pacropsaanThcs O IPUOCTAHOBICHUN UCTIOMHEHUS 00/KaTyeMOoro aKTa
WIN TPUHATH Opyrue HeoOXOOMMbIe BPEMEHHBIE Mephl i oOecredueHus 3(hHeKTHBHOCTH
oxonuarensHoro pemieHuss CEC, HeoOxoauMble Ui 3aBepUICHUS DPa3OMpaTeibCTBa.
CyneOHble nena 3aciyllMBalOTCA Ha OTKPBITOM CIYIIAHWHM B IPUCYTCTBUHU CYAEHCKON
KOJUIETUW W TeHepajbHOro agBokata. Cyapbd MpPOBOISAT COBEIIaHHME HAa OCHOBE MPOEKTa
pelIeHus, HOATOTOBJIEHHOTO CYIbEH-T0KIaJUUKOM. Pemiennst ~ mpuHMMAaroTCS
OOJIBILIMHCTBOM I'OJIOCOB, a OTAEJIbHbIEC 3aKJII0UCHHS HE OTMEUAIOTCsl B IPOTOKoJe. Pemenue
MOATMCHIBAIOT BCE CyNbH, KOTOpHIC YYacTBOBAJM B 3acelaHUM, W €ro IMOCTaHOBIICHHE
0o0BsBIETCS Ha OTKPHITOM 3acemnaHnu. CymneOHBIE pa30HWpaTensCTBAa, KakK IIPABIIIO, HE
NpeAyCMaTpUBAIOT yIUIaTy CcyneOHbIX uzaepkek. OOIMe NpPUHIMIBL paclpeieicHus
PACXOJIOB OIpE/IENIeHk! B COOTBETCTBYOMIMX MONOKEHHSX 3aKOHOIATEIbCTBA .

ITonoxenns 3aK0HOIATEILCTBA:

1. Cr 13 a63. 1 Hdorosopa o EppormeiickoM coro3e, B KOHCOJIUIAUPOBAHHOW BEPCHUH,
ony011. B Bectauke 3akonoB EC 2016 C 202, ¢. 1 (7.06.2016).

2. Tam xe — KOHCONMUANPOBAHHASL BEPCHSL.

3. Pemenue Comera 88/591/EOYC, EDC, Emparom ot 24 oxtia0ps 1988 1. 00
yuapexaeann Cya nmepBoii HHCTaHIIMU EBporelickux coo0mecTs.

4. KoHcomuaupoBaHHas Bepcus — onyon. B Becrauke 3akonoB EC 2016 C 202, c. 1
(7.06.2016).

5. VYxke Ha ocHoBaHmMM Hwuixoro nporoBopa mnpeaycMaTpuBajach BO3MOXKHOCTD
obOpasopanuss CoBerom mnpu Cyne MEpBOW MHCTAHIMM «CYACOHBIX IaaT;
JlnccaboHCKMI TOTOBOP MEPEMMEHOBAN «CyAe€OHBIE MaJaTb» B «CHELHAIbHBIE
CYIIBI».

6. Pemenue Cosera 2004/752/EC, EBparom, yupexnatoiiee EBponerickuii TpuOyHam
rpaxaaHckoi ciyx0b1 EBpormeiickoro coro3a (Bectauk 3akonoB EC L 333, ¢c. 7, ¢
W3M.).

7. Cr. 1 Ilpunoxenus 1 x pemenuto Cosera 2004/752.

8. Pernament Espomeiickoro mapiamenta u Cosera (EC, Erparom) 2016/1192,
Hagesronuil TpuOyHan IOpUCAUKIIMEH B OTHOIICHHH PACCMOTPEHUS CIIOPOB B
NEePBOI MHCTAHIMU MEXTy EBpONEHCKIM COr030M U €ro COTpyIHHKaMu — BecTHUK
3axonoB EC L 200, c. 137.

9. Bprlmeyka3aHHOe U3MEHEHUE ObLIO HAIPaBJICHO HA OPaHUYEHUE TIOCIEACTBUI IS
Oromkera, cBsi3aHHBIX ¢ modTamHbiM (10 2019 1) yBennyenweMm uwmcia cynel
TpubyHana, 4ToObI OT KaXXJ0r0 rocyaapcTBa-uicHa B TpuOyHaie ObLIO JBa CYIbU
(pernament EBpomneiickoro mapnamenta u Cosera (EC, EBparom) 2015/2422 ot 16
nexabps 2015 r., m3mensromee [Iporoxonm Ne 3 o Craryre Cyna EBpomneiickoro
coto3a (Bectauk 3akoHoB EC L 341, c. 14) — cm. Mukonaii Spour: /B:/ Mapus
Kpykx, Mapuun OmnsuryBka, Mapuym lomneBcku, Mukonail Spom, MaxeHna
JlackoBcka, Suexk 3anecpHbl: 3amuTa TpaB u cBoOoA. MHcTHUTyrMOHaIbHAS
cucrema B PecniyOnuke Ilonpma, Difin 2019, c. 491 u Su bapu, Maneii ['ypka,



10.
11.

12.

13.

14.

15.

16.

17.

18.
19.
20.
21.

Anna Bwiposzymcka: MuCTHTYTHI B paBo EBporeiickoro coro3a, Bapmasa 2017,
n3na. Wolters Kluwer, ¢. 179 — 180.

ITompo6uee — Mukonait Spomr: Cyn EBpomneiickoro corosa ..., m. 16.2 (c. 481-86).
ITporokon (Ne 3) o Craryre Cyna EBpomeiickoro corosa; MOJHBIA TEKCT CM. —
«[IpaBo Espomeiickoro Coroza. EnunHble TEKCTHI C BBEIEHHEM IOKTOpa BB
CxuOMHBCKOM M MHAEKCOM cChUTok», M3a. CH Beck, Bapmrasa 2010, ¢. 215-238.
Cr. 281 [orosopa o ¢ynknuonupoBanuu Eponeiickoro Coro3za. Ha mpaxtuke,
CEC aKkTHBHO HCIOIB3YET 3TO MPABO.

B nacrosmee Bpems JeiicTByroT cieayromiue mnpaBuia: IIporeccyanbHelit
permament B Cynme EBpomeiickoro corw3a ot 25 ceHrsiops 2012 1. wm
HomonmanTenpHbIi mpotieccyanbHbiil periamenT Cyma EBpormeiickoro cotosa ot 14
suBaps 2014 r., a Taroke [Ipoueccyanbheiii permament TpuOyHana ot 4 mapta 2015
L.

OnHu KacaroTcsl pa3yYHBIX acnekToB gyHKmonnposanus Cyna n Tpubynana. Kax
yka3bpiBaeT M. Spomn, HanOonee BaKHBIMH MOXKHO Ha3BaTh «pekomeHpanmu Cyna
IUIS HAIMOHAJIBHBIX CYA0B, KACAIOIINECS 3alPOCOB O NMPEIBAPUTEIBHOM PELICHUH U
NPaKTUYECKUEe WHCTPYKIUH ISl CTOPOH B paMKax CyneOHOro pa30oHMparelbCTBa B
Cynme, a Takke MPAKTUYECKWE HCIONHUTENbHbIE MPUHIUIBI PErYIUPOBAHUS
nporuenyp B Cyne» (Cyn EBpormetickoro corosa, c. 481, monoxenue 5).

B mHacrosmee Bpemss 310 11 TreHepanbHBIX aJBOKATOB B COOTBETCTBHU C
Pernamentom Cosera 2013/336/EC ot 25 wmtons 2013 1. 06 yBennyeHWH 4mucIia
reHepayibHeIX aaBokaToB Cyna EBpomelickoro Coro3a. (Bectnuk 3akonoB EC. L
179, c. 92).

TakuM BOIIPOCOM HCKIIIOUUTEIBHON BaXXHOCTH SBJISIETCSl, HAaIPUMEpP, BOIPOC O
COBMECTHMOCTH C JoroBopamu mnpoekTa JloroBopa o mnpucoeaunenuun EC k
EBpomneiickoit koHBeHIIMH 0 mpaBax denoBeka. (cM. M. Spom: Cyn EBpomneiickoro
coro3a ... c. 489, nonoxenue 11).

CrnenyeT TOMHHUTB, YTO TOCYAAapCTBa-WICHBI «00S3aHBI MPEJOCTABUTH CPEICTBA
MPaBOBOW 3allWTHI, HEoOXomWMble s obOecriedeHus 3(dexTuBHON CcyneOHON
3alIUTHI B 00JIACTSAX, OXBAThIBAEMBIX 3aKoHOAaTeLCTBOM EC» (cT. 19 a03. 1).

Oto nomuépkusaet M. SApomr: Cyn EBponeiickoro corosa ..., ¢. 492.

SIu bapy, Mareii ['ypka, Auna Beipozymcka: HCcTUTYyTHI 11 TIpaBo ..., c. 176.

Tam xe c. 178 — 179.

N3 Goraroro nepeyHs IUTEpaTyphl MO JAaHHOW TEMaTHKE MOXHO BBIICIHUTH, B TOM
yicie, — B JOMNOJHEHHE K YXKe YINOMSHYTHIM HCTOUYHHUKAM — CIEIYIOIIHe
ucrounuku: f. bapuun, A. BentroBcka: IlpaBo EBpomnelickoro coroza. CyneOnas
npakTtuka, Bapmasa 2014; f. Co3zanscku: Cyn EBponeiickoro corosa, Bapmiasa —
[Mo3nanp 2010; u3 sHIMKIONEAMYecKUX myOnukanuidi — C. MaiikoBcka — [lysbir:
Cyn EBpometickoro coroza /B:/ 3. bponeuku (pen.): bomibpias sHIMKIONE NS MTpasa.
T. III — IIpaBo EBpomneiickoro coro3a, Bapmasa 2014, c. 267 — 269.

EBponeiicknii neHTpaIbHbINH 0aHK

1.
coro3a

Cpemu ceMu «WHCTHTYTOB» EBpormeickoro coro3a, B OTOBOpax EBporeiickoro
TaKKke yrmomuHaeTcs EBpomeiickmii nmemtpanbbii Gamk (ELIB)'. B aTmx ke

JoroBopax ykaszaHo (ctates 13 a63. 3), uro monoxxenus o ELlb comeprkarcs B [loroBope o
dyuximornposanuy Esponeiickoro Corosa’. Peus unét o cr. 282-284 JIGEC u ccblike Ha



ct. 127-133 m ct. 138. Coznanue EIlb npexycmarpuBan MaactpuxTckuid goroBop 1992 r.,
Ho mnpenmectBeHHHKoM ELIB Opin EBpomelckuil BamiOTHBI WHCTUTYT, KOTOPBIA OBLI
obpazosaHn B 1994 roxy, a B 1998 rony npeobpaszoBan B EBpornelickuii IEHTpalbHbINA OaHK.
IlITa6-kBapTupa ELIb HaxomuTcs Bo @pankdypre-Ha-Maiine.

EIIb mnons3yercs B rocynapcrBax-uieHax EC BceMH MNpUBWIETHSIMH U
MMMYHUTETaMH, HEOOXOAUMBIMH TSI PEIIEHUS CTOSIINX ITepe ] HUM 3a/1ad, B COOTBETCTBUHU
C YCIOBHSMH, YKa3aHHbIMU B lIpoTokone o mpuBmiIerusx u uMMyHuTeTax EBpomelickoro
Coroza.

B coorBerctBuu ¢ BbimeykazanHod cr. 282 JIGEC, ELIb u HanuonambHBIC
LHEHTpaJibHble OaHKU MPEACTaBISIIOT co0ol EBpomelickylo cucteMy HEHTpalbHBIX OAHKOB
(ECLB). ELIb n HarmmoHamsHEIE IICHTpalIbHBIC OaHKHU CTpaH-uwieHOB EC, BaOTONH KOTOPHIX
aBysieTcsi eBpo, hopmupylomue EBpocucreMy, MPOBOAAT JCHEKHO-KPEAUTHYIO MOJIUTHKY
EBpomneiickoro coro3a. OcHopHol 1ienpio ECLIB sBisieTcs momnmepskaHue CTaOWILHOCTH
neH. be3 ymepOa st 3Toi menw, OH OJDKEH TOANEP)KUBATH OOIIYI0 3KOHOMHYECKYIO
NMONMUTHUKY B EBpomneiickoM coro3e ¢ 1enbto coaeiicteus noctikenuto nenei Coroza. ECLIB
JIEHACTBYET B COOTBETCTBUU C MIPHUHIIUIIOM OTKPBITOW PHIHOYHON SKOHOMHKH CO CBOOOIHOM
KOHKypeHIIueH, crnocoOcTBytomei 3ddekTuBHOMY pacnpeneneHuro pecypcoB. Ero
NEUCTBUSI TPEATIONAraloT COOMIONEHNE OIPENENEHHBIX PYKOBOMAMINX MPHHIUIOB —
CTaOMITBHBIX 1IEH, HaIEKHBIX TOCYJapCTBEHHBIX (DMHAHCOB W JICHES)KHBIX YCIOBHH, a TaKKe
ycToiunBoro mnaréxnoro 6amanca’. Ocnouble 3anaun ECLIB (ctates 127 a63. 2) cocTosT
B CJICYIOIIEM:

- ONpeZIeNICHUE U PeaTu3alis 1eHeKHO-KPEeAUTHOHN nonuTHku EBponelickoro coro3a,

- IPOBEICHNE BAIIOTHBIX OIEPALAH,

- OKa3aHWe MOJICPKKH W OCYIIECTBICHUS YNPaBICHUS OPHUIMATFHBIMA WHOCTPAHHBIMHU
pe3epBaMu roCylnapcTB-4ICHOB,

- CONIEHCTBHE JOKHOMY (DYHKIIMOHUPOBAHUIO TUIATEKHBIX CUCTEM.

Hnsg  gocTmkeHus  BblleyKa3aHHbIX Hened u  3amad EIlb  BeimosiHseT
KOHCYJIBTaTHBHBIC (DYHKIMH. 32 KOHCYNbTauei K Hemy obpasmatorces (cT. 127 a03. 4):

- 10 KaXJIOMY TPOEKTHPYEMOMY aKkTy EBpomeickoro coro3a B 00NacTsIX, BXOMAIINX B €ro
KOMITETEHIIHIO,

- HalWOHAIIbHBIE OpraHbl BJIACTH IO JIFOOOMY NPOEKTY IIOCTAHOBICHHS B OOJIACTIX,
BXOJISIINX B €T0 KOMITETEHIINIO.

EIlb MoxkeT B CBOMX OO0JAcTSIX KOMIICTCHIIMM BBIHOCHUTH  3aKJIIOUCHUS  JJIs
COOTBETCTBYIOIIUX HHCTUTYTOB, OPraHOB WIIM areHTCTB EBpomeiickoro coro3a wWiH
HAI[MOHAJIBHBIX OPTaHOB BJIACTH.

Cormacho ct. 132 IGEC, ELIb — nns pemenus 3aga4, Bo3noxkeHHbIX Ha ECLIB, Ha
JIOTOBOPHBIX M HOPMATHBHBIX YCJIOBUSAX — NMPUHUMAET HOPMATHUBHBIC aKTHI, PEIICHHUS U
BBIHOCUT peKoMeHanuu u 3axmodeHus. EI[b BrpaBe nmpuHuUMaTh perienns o myOauKaim
CBOMX PAaCIOpSKEHHH, PEKOMEHIAINK W 3aKiroueHuil. B ciydae HecoOmoaeHus ero
pacriopsbkeHunii u pemenndi, ELIb ymomHomoueH HanmaraTh mTpadbl U MEPUOAHYECKHE
¢uHaHCOBBIe caHKIMK Ha npennpuatus. ELIb oOmamaer uckimounTenbHON KOMIETEHITUEH
M0 IOPYYEHHIO SMHCCUH OaHKHOT eBpo B EBpomneiickom corose (ct. 128 ab3. 1).

ELlb Taxxe moxer momy4arb — comtacHo cT. 127 JIGEC — koHkpeTHbIE 3amaun,
CBSI3aHHBIE C TMOJHMTUKOH B 00JacTH «HPYIEHIMAIbHOTO HAA30pa» 3a KpPEAUTHBIMH
OpraHM3alMsIMHA M JPYTUMH CTPaXOBBIMU OpraHu3aiwsiMu (ctaths 127 a63. 6). B Hagane
2013 r. mporiecc BHEAPEHHUs «Haa30pHOTO» Mexanu3ma EIlb oxBarwhiBas OaHKH, KOTOpBIC
NOJTy4ajId TOCYAapCTBEHHYIO ITOMOIIL WM 00paIaiuch 3a ero BBeAeHUeM, onHako ¢ 2014
I. 3TOT MEXaHW3M €ro BBEJEHHsS pACIIUPEH M paclpocTpaHseTcs Ha Bce OaHku. Ha
ocHoBaHuu cT. 127 a63. 6 JIGEC Coser uzgan Permament Cosera (EC) Ne 1024/2013 ot 15



okTs0pst 2013 1., B koTopoMm EIIb mopydaercs perieHne KOHKPETHBIX 3a/1a4 B OTHOIICHHUH
TOJMTHKH, CBS3AHHON C NpYICHIMANBHBIM HAJ30POM 33 KPEIMTHBIMHM OPraHH3aLMsAMU’.
CormmacHo permamenty, EIIb mopydeHo BBITONHEHHE KOHKPETHBIX 3a7ad B 00IacTu
MUKPOTPYACHINATBHOTO HaJa30pa, TO €CTh, Haa30pa, KOTOPHIM HampaBieH Ha TO, YTOOBI
MUHHMHU3UPOBATh, HO HE MCKIIOYUTH, BO3MOXKHOCTh OaHKPOTCTBA KPYMHBIX KPEIUTHBIX
opranuzanuii. 910 o3HadaeT sl ELlb, B ToM dncie, Takue 3amaqu, Kak JUICH3UPOBAHHC
0aHKOB (BbIJaya W OT3BIB pa3pelleHHs] Ha yYpeXkIeHHE W Hadalo AEeSATEIbHOCTH), OLCHKA
IOCTENCTBUH  NpPUOOpETeHHs KPYHHbIX [AKETOB aKLUMH, OLEHKAa COOTBETCTBHUS
JOKYMEHTAIIUH, OLICHKa COOTBETCTBHS TPEOOBAHUSAM K COOCTBEHHBIM CPEACTBaM, OLCHKA
JUKBUIHOCTH, NyONMKauusi WHGOpPMAaUUK B BBIIICYKAa3aHHBIX Marepuanax, OICHKa
COOTBETCTBUS HPUHIMIIOB YNpPaBICHHUS TPEOOBAaHMSAM B 3TOM OTHOIIEHUH, NPOBEICHHE
MPOBEPOK (HampUMep, CTPECC-TECTOB). 3a BBHINOIHEHHE TPeOOBaHMI JAaHHOTO periiaMeHTa
ELLb otBeuaet mepen EBpormneiickum nmapiaameHToM 1 COBETOM.

Ha npaktuke ELIb Takke BbICTYHaeT B POJM KPEAUTOpPA MOCIECAHEW HHCTAHLUU

(Lender of Las Resort), mnpemocraBmss upe3BbIYaliHYI0 (HUHAHCOBYIO IIOMOIIb
YApEeXIeHUSAM (OpraHU3aIysaM), KOTOpble B pe3ylbrare (PMHAHCOBOTO KpH3WCA CTald
HETIaTeXXeCoCOOHBIMY, YTO MPHUBEJIO K HAPYIICHUSIM B (DMHAHCOBOM cHCTeMe, BBI3BAaHHBIX
spdexTom «3apaxkenus» (contagion effect) omHoro ¢uHAaHCOBOTO YUpexkneHUS B
otHomeHuu npyroro. EIIb He pacmonaraer npsMoii (ycTaHOBIEHHOW 3aKOHOM) 0a30i st
BBITIOJTHEHUS BhINIeyKa3aHHOH ¢yHKuH. OcHoBHO# Manaat ELIB, ynomsuyTslil B cT. 127
nyakr 1 JGEC, kacaercs mnommepkaHuss CTa0MIBHOCTH II€H, a He (PUHAHCOBOH
crabunbHocTH. CoMHHTENBHO, AomkeH nu ELIb yuacTBoBaTe B momJiepKe JTMKBUAHOCTU
OTAETBbHBIX (PMHAHCOBBIX YUPEIKACHUN WM BCell GUHAHCOBOI CHCTEMBI, KOTOPOU yrpoXKaeT
fecTabuIM3aIs .
2. IIpu pemeHun BO3OXKEHHBIX Ha HHUX MOJHOMOYMH, 3a/1ad U OTBETCTBEHHOCTH, HU
Ellb, HM HanMOHANBHBIN NEHTPAIBHBIN OaHK, HW KaKOW-THOO HieH WX PYKOBOMSIIHX
OpraHoOB HE JIOJDKHBI 3alpalinBaTh WIK NPUHUMATh HHCTPYKLIUHU OT YUPEXKACHUH, OpraHOB
WM OpraHu3aiuii EBpomelickoro coro3a, MpaBUTEIBCTB TOCYIaPCTB-WICHOB WM JIFOOBIX
Ipyrux opraHoB. Kpyr cyObeKTOB yka3aH B JaHHOM cilydyae B OOmUX ueprax. OTH
OpraHM3auy 00A3yIOTCSl YBaXKaTh 3TOT MPUHIUI M HE CTPEMSTCS OKa3bIBaTh BIIHMSHHE Ha
wieHOB opraHoB ympasineHus EIlb wuiau HanuoHanbHBIX LEHTPAIBHBIX OaHKOB IPH
pemienun  umu  cBoux 3amad  (ct. 130 JAPEC). VYkazanHas MHCTUTYIHMOHAIbHAS
HE3aBUCHMOCTb ~ YCHJIMBAaeT TIEpCOHANbHBIC, JIMYHbIE W  (DUHAHCOBBIE  ACIIEKTHI.
OyHKIMOHAPHAS HE3aBHCUMOCTh IOHUMAETCS KaK CIIOCOOHOCTb CaMOCTOSITEIILHO
dbopMHpOBaTE W PEaJM30BBIBATH KPEAUTHO-ICHEKHYIO TOIUTHKY W CaMOCTOSITEILHO
NPUHUMAaTh PELIeHMs A7l BHIOJIHEHHUS yCTaBHBIX 3aaad. llepcoHanbHas HE3aBUCHMOCTH
(dbopMHpyeT COBOKYITHOCTh MPOLEAYP, KACAIOLIMXCS HA3HAYCHUSI U CHATHUS TOJHOMOYHH C
pykoBogsimux opraHoB. CyTh ()MHAHCOBOW HE3aBHCHMOCTH CBOAMTCS K TIOCTOSHHOM
(bopMyaHpPOBKE MPaBHUI U PaCHpereNIeHUI0 OAHKOBCKUX CPEICTB, a TAKKE B MCKIIOYCHUH
JIaBJICHHS HA PElIeHNs GaHKa 10 GPUHAHCOBBLIM Borpocam’.

3. Cornacao cr. 282 a63. 3 HADEC, ELIb obnamaer mpaBocyObekTHOCTBIO. OH
o0JyiaaeT MpaBOCIOCOOHOCTBIO U MPABOCIOCOOHOCTHIO B K&KAOM M3 TOCYIapCTB-UJICHOB
(myskT 9 a63. YcraBa ECLIb u EIlb) B camom mmpokoM 06BEME, MpemoCcTaBICHHOM
HAaIlMOHAJbHBIM 3aKOHOJATENbCTBOM ropuandeckuM Jsmuam. ELB  Taxke obnanaer
NPaBOCIIOCOOHOCTBIO B KaueCTBE CYOBhEKTa MEXITYHAPOIHOTO TpaBa U, Oymaydu cyObekToM
MEXYHApOJHOTO TMYONMYHOTO TIpaBa, OH HWMEET IMpaBO ydYacTBOBaTh B pabote
MEXIyHApOJHBIX MHCTUTYTOB M 3aKJIOYaTh MeEXIyHapoaHble JloroBopa MO BOIIPOCAM,
BXOJISIINM B €70 KOMIIETEHITHIO.

HeiictBus u 6e3neiicteue ELIb MOTYyT KOHTpONMpPOBATHCA U MHTEPIPETUPOBATHCS —



B ciydasx W Ha ycmoBmsax poroBopa — Cymom Espomeiickoro coroza (CEC). ELb
YIOJTHOMOYEH, B COOTBETCTBMM C JOTOBOPOM, WHHUIIMHPOBATh COOTBETCTBYIOIIHE
nporenypsl. Pemenne ELIb o Bo30yxkaenmm mpouemypsl Cymom EBpomeiickoro coroza
npuHuMaeTcst COBETOM YIPaBISIFOIIUX (IUpeKTHBHBIM opraHoM ELB).

ELlb nelictByeT Ha ocHoBe noroBopoB u ycraBa ECLIb u ELIb, npunaraemsix B
KadecTBEe MPOTOKONMa K goroBopaMm (ctarbs 129 a03. 2), m HA OCHOBAaHWM BHYTPEHHHX
HOPMATHBHBIX akToB'. CJEIyeT TaKXKe NONYEpPKHYTh, 4TO, B COOTBETCTBMM cO CT. 131
HbEC, xaxmoe rocymapctBo-wieH EC obecreunBaeT COOTBETCTBHE CBOETO HAIIMOHAIBHOTO
3aKOHOJATENbCTBA, BKIIOYAsl YCTaBbl HAIIMOHAIBHOTO LIEHTPAIBHOrO OaHKa, OTOBOpPAaM H
yctaBy ESB u ELIb. Ilonoxenust Ycrapa 4acTo UICHTUYHBI IO COACPIKAHUIO TTOJIOKCHHUSIM
JIOTOBOpA.

IIpaBo Ha pacnopsxkenue kanutaioM FEIlb uMeOT TONbKO HalMOHAIBHBIC
IeHTpaNbHbIe OaHkW. KaskIblii HaIlMOHABHBIN IIEHTPAIBHBINH OaHK MMEET OIpeneiICHHBINA
nponueHT goiu B kanutaie EIb.

4. Cornacuo ctr. 129 a63. 1 APEC, ELICE ympasnsieTcss AUPEKTUBHBIMH OpraHaMy
ELb, koTOpbIMU SIBIISIFOTCS YIIPABISIOIUI COBET U VICTIOTHUTEIbHBIA KOMUTET.

Yopasnstomuii coBet ELIb cocrout u3z wienoB McnonuurensHoro komureta ELb
W YIPaBISIOIIAX HAIMOHAIBHBIX IIEHTPAIBHBIX OAaHKOB TOCYNApCTB-WICHOB, BAIOTOM
KOTOPHIX siBJsieTcs eBpo (craths 283 a63. 1 APEC). Takum oO6pazom, Ypasistonuii coBeT
ELIb He sBNIgEeTCSA OpraHoM MOCTOSTHHOTO COCTaBa, MOCKOJbKY €TI0 COCTaB 3aBUCHUT OT TOTO,
KTO B HACTOAIIEE BpeMs SIBISICTCS TpeAcemarelieM MEeHTPaTbHOro OaHKa B KaXAOH M3
CTPaH-4JICHOB, BXOJSIIMX B 30HY €BpPO, M OT TOT0, KTO B HACTOsSIIEE BpeMs 3aHUMaeT
nomkHOCTh B Mcnonuutensaom komutere ELIB®. Ympapnsromuii coBeT IpUHHMAET CBOIA
BHYTPEHHUI pEINIaMEHT, KOTOPBI ONpeleNstoT BHyTpeHHIOW opranuzauuto EIb u ero
OpraHoB YIIpaBlI€HUS.

Vopapusromuit coper EIb mpuHuUMaeT pyKoOBOIAIIME YKAa3aHUS U PELICHUS,
HEOOXOmMMEBIC JUIsi OOecCIledeHHsl BBIOMHEHUS 3ada4, Bo3aokeHHBIX Ha ECIb, wu
onpesenseT JeHeKHO-KpeAuTHyo nmoauTuky EC, B ToM 4yMcie, MpUHUMAaET pelieHus 1Mo
JIEHEKHO-KPEIUTHBIM LIEJISIM, KJIIOYEBBIM IPOLEHTHBIM CTaBKaM, pa3Mepy pE3€pBOB B
ECLb, a Ttakxke npuHUMaeT o0g3aTeNbHbIE JUPEKTUBBI MO BBIMOJIHEHUIO 3THUX PEIICHHI.
VYIpaBnsionMii COBET UMEET UCKITFOYUTENBHOE TPAaBO pa3peliaTh IMUCCHIO0 OaHKHOT €BPO B
EBpometickom corose. Takne 0aHKHOTBI MOTYT ObITh SMHTHpOBaHbl ELIB 1 HanmoHanbHBIMU
LEHTpadbHbIMU OaHkamMu. baHkHOTBI, SMuTHpoBanHble EIIB W HalnuOHaIBLHBIMU
[EHTPadbHBIMH  OaHKaMH, SBISIOTCS CIUHCTBEHHBIM IIATEXHBIM  CPEJCTBOM B
EBponeiickom corose.

VYnpasmstoumii coer ELIb npuHMMaeT cBOM pelieHHs NPOCTHIM OOJIBIIMHCTBOM
TOJOCOB B KBOpyMe 2/3, ecnu B YcraBe HE NPENyCMOTPEHO WHOe. B ciydae paBHOTO
KOJIMYECTBA TOJI0OCOB TOJIOC MpeiceaTes sBIseTcs peraomuM. [Ipu oTcyTcTBUM KBOpyMa
MpejcenaTellb MOXKET CO3BaTh BHEOUEpeAHOE coOpaHHe, B paMKaX KOTOPOTO HaIM4He
KBOpyMa He Tpebyerca. [lnsg mnOpuHATHS ONpeNenéHHBIX pelIeHHH Tojloca YJIEHOB
Vnpasusrowero copera EIIb umeroT «Bec» B COOTBETCTBUU C AOIMSIMH HAIMOHAIBHBIX
[EHTpadbHBIX OaHKOB B 3asBieHHoM Kamutane EI[b. C 2015 1. mpumensercs Tak
Ha3zplBaeMas  «POTAI[MOHHAs» CHUCTeMa TOJIOCOBAaHUS, COAEpXKalias HW3MEHEHHS,
YUUTHIBAIOIIME pa3Mepbl HALMOHAIBHOM SKOHOMHKH CTPaH 30HBI €BPO M (PUHAHCOBBIX
cektopoB. Pemenme, TpeOyromee KBaTU(PHUITUPOBAHHOTO OOJBITWHCTBA, MPUHUMACTCS,
KOT/Ia T0JI0Ca 3a €ro MPHUHSATHE COCTABIISIIOT He MeHee 2/3 ot 3asBieHHoro kanuraia EIB, n
3a €ro NPHUHATHE TOJOCYIOT HE MEHEE MOJIOBHHBI aKIIMOHEPOB. [010coBaHMe, Kak MIPABUIIO,
OCYIIIECTBIISIETCS JTMYHO, TOJBKO B MCKIFOUYMTENBHBIX CIIy4asx IMpaBHjia MOTYT JOMYCKAaTh
TOJIOCOBAaHME TIOCPEACTBOM TeleKoH(pepeHuuil. 3acemaHuss YOpaBISAIOLIETO COBETA



SABISIOTCS KOH(UACHIMAIGHBIMU. TeM He MeHee, OH MOXET MPHHATH pemeHne o0
00HapOJOBaHHUHU PE3YIBTATOB 3aceAaHusl. YIpaBIIOMNA coBeT coOupaeTcs He pexxe 10 pa3
B rof.

Cornacho ct. 284 JIGEC, [Ipencenarens Ynparistomero cosera u wieH Komuccun
(oprana EC) moryTr yuyacTBOBaTh B 3acelaHusiX Ympamisroiero coera EIlb 0e3 mpasa
ronoca. Ilpencemarens CoBeTa MOXET MPENCTaBUTh MPEIVIOKEHHE Ha PacCMOTPEHHE
Yopasnstomero cosera ELlb. B cBorwo ouepens, npenacenarens ELIb npumiamaercs ams
MPUHATUS ydacTusl B 3acemaHmsx CoBeTa, Korga OH 0OCYKIaeT BOMPOCH, KacaroIIruecs
ueneit u 3agay ECLb. ELIb nanpapnser exeromusiii o€t o pesrensHoctd ECLB u o
JICHE)KHO-KPEIUTHOW TIOJIMTUKE 3a NPEeablAyllMil W TeKymuid rox B EBponeilickuid
nmapiament, CoBer n Kommccmio, a tacke B EBpometickmii coBeT. Ilpencemarens ELIb
npenctasnsieT 370T oT4€T B CoBeT U EBpomneiickuii nmapaaMeHT, KOTOpbIE MOTYT MPOBECTH
cootBeTcTByromue obmme nedarsl. ELIb roroButr m myOmukyeT OTYETHI O AESITETHHOCTH
ECIIb He pexe omHoro pasa B kBapran. KoncommmupoBanHas (WHAHCOBas OTYETHOCTH
ECLBb nybmukyercst exeHenensHo. Ilpencemarens ELIb wm  gpyrue  wieHsl
UcnonaurensHoro komutera EI[b Moryt, mo Tpeboannto EBpomeiickoro mapnamMeHTa wuin
MO0 ero COOCTBEHHOH WHHUIMATHBE, OBITh 3aCIIylIaHbl KOMIIETEHTHBIMH KOMHTETaMH
EBponeiickoro napiameHTa.

UcnonuurensHeiii komutet ELb cocTout u3 mpencenarens, BULle-IpeaceaarTesns u
YeTBIPEX JpYyrux wieHOB (ctarbs 283 a03. 2). Bce onum HasHawaroTcs EBpormeiickum
CoBeToM — B paMKax KOHKPETHOTO JIOrOBOpa M CHELUAIBHOU MPOLEIYpPhl — CPENU JIULL C
NPU3HAHHBIM aBTOPUTETOM M NPO(EeCCHOHANBLHBIM OIBITOM B 0OO0NAaCTH (UHAHCOB WIIH
OankoBckoro nena. Cpok WX IOTHOMOYMH UIMTCS 8 JIET W HE TOIJICKHUT HPOAJICHHIO.
Unenamu MICIONMHATENHHOTO KOMHUTETa MOTYT OBITH TONBKO TpakJaHe cTpaH-wieHoB EC.
Ecin wunen HcnonHUTENBHOTO KOMHUTETa IepecTaéT COOTBETCTBOBAaTH  YCIIOBHSAM,
HEOOXOAMMBIM ISl BBITIOJHEHUS CBOMX OOSI3aHHOCTEH, WM €cli OH ObUT BHHOBEH B
cepré3nom mnpaBoHapymennn, Cyn EC MoxeT OTCTpaHUTh €ro OT JODKHOCTU IO
TpeboBanuio Ynparisomero cosera EIIb nian McnomaurensHoro komutera EILB. UneHs
HcnonHuTenhHOTO KOMHUTETa, KaK MPaBWIO, HE MOTYT 3aHUMAThCS KaKOW-THOO Jpyroi
MPUHOCSIIEH JOXO/] T HEeOITaunBaeMOi MPoeCCHOHANTBHON JEATEIbHOCTHIO.

Ucnonuurensupiii komureT EIB oTBeuaer 3a peanuzanuio ACHEKHO-KPEAUTHOMN
MOMUTUKH B COOTBETCTBUM C  PYKOBOMAIIMMH TPUHIUIAMH W TOJOXKESHUAMHU
VYopasmstomero coBera EL[b. OnHo maér HeoOxouMble YyKa3aHUS HAIIMOHAJIHHBIM
HeHTpaipHbIM OankamM. OH ympasiseT Tekywmed aestensHocThio ELIB, opranusyer
3acemanus  Ynopasisromero copera  EIb, ocymecTBusieT  apyrHe  IOJHOMOYMS,
JIeJIeTUpoBaHHble eMy YnpasistomuM coBetoM EIb Ha ocHoBe noBepeHHOcTel. Kpome
TOro, VICHONMHUTENbHBIII KOMUTET MOXET MOIYYUTh ONPEACIEHHBIE MOTHOMOYUS IMyTEM
JIEJIETUPOBAaHUs, €CIU YIPABISIIOLIUMI COBET NMPUMET TAaKOE€ pPElICHHE. VICIONHUTENbHbII
xomuteT ELlb nmpuHMMaeT cBOM pemieHus MPOCThIM OONBITUHCTBOM OTIAAHHBIX TOJIOCOB, H,
B clly4ae paBEHCTBA rojiocos, rojoc [Ipeacenarens ELIb uMeeT npenMyIlieCTBEHHYIO CHUILY.

Hecmotps Ha 10, uto B cT. 129 JIGEC yKa3pIBaroTcs TOJIBKO YHPaBISIOMINUN COBET
u HcnonuurensHeii komuteT B kayectBe opraHoB EIlb, u — ecnu B coctaB EC BxomsT
TOCYAAapCTBA-WIECHBI, B OTHOIIEHHH KOTOPBIX JACWCTBYET PEKUM «IEPOTalnN», K OpraHam,
NPUHUMAIOIIMM peLIeHHe, Takke cieayeT oTHecTH OOIMIMH COBET, KOTOPBIA SBISETCS
enuHCTBeHHBIM opraHoM Bcero ECIIb, a He Tombko EBpocucTeMbr. OOImIuii COBET COCTOUT
u3 npencenarens u - Bule-npeacenarens EIlb, npexacemareneid  HallMOHAIbHBIX
LHEHTpaJbHBIX 0aHKOB Bcex cTpaH-wieHOB EC (B ToM umcne, cTpaH, HE BXOISIIMX B 30HY
eBpo). [lpyrue unenwsr McmomawmrensHoro komurera EIIb MoryT Takke ydJacTBOBaTh B
3aceganusix OOmiero coBera, HO 0e3 mpaBa Trojioca, M — aHAJIOTMYHO 3acelaHUsIM



VYrpasmnstomiero coseta Ellb — Ilpencemarenms Coera EC u mpencrasurens Kommccnm.
OOmwmii coBeT mNpHUHMMAaeT CBOW BHyTpeHHHH pernameHntT. [lpeacematens ELb
nHpopmupyeT OOl COBET O PEIICHUSX, IPUHATHIX YTIPABISIFOIIAM COBETOM.

OOuwmii CoBET BBIMOJHACT, INIABHBIM 00pa30M, MEPEXOJHbIE 3a7aud, CBA3aHHBIC C

BBEJICHMEM pEKHMMa JEeporallid B OTHOIIEHHHM HEKOTOpbIX TrocyaapcTs-wieHoB EC. B
YAaCTHOCTH, OH BBINOJHSET KOHCYIBTaTUBHYIO POJb B IIOATOTOBKE K OTMEHE PEXHMA
Jeporaiuy, CrnocoOCTBYeT BBIMOJHEHUIO TPOLEAYPHl TMOATOTOBKH, HEOOXOIMMOHW JUIs
0€30T3BPIBHOTO YCTAaHOBIEHUSI OOMEHHOTO Kypca €BpO II0 OTHOIICHHWIO K BaIOTaM
TOCYIapCTB-WICHOB, B OTHOLICHHH KOTOPHIX BBEAEH pexuM aeporanuu. OOmuMA coBet
TaKXe COMACHCTBYeT COOpY CTaTHCTUYECKOW WHQOpPMAMW W COCTaBICHHIO OTYETHOCTH
ELlb, yuacTByeT B monroroBke rogooro otyéra EI[b, yyacTByeT B yCTAaHOBJIEHUU €IUHBIX
npoueayp yu4€ra ¥ OTYETHOCTH, IPUMEHIEMbIX HAIlMOHATIBHBIMU LIEHTPAIbHBIMU OaHKaAMH,
Y4acTBYET B OIIpeAESICHUN ycaoBuil Hailma nepconana ELb.
5. B cBs3u ¢ Tem, gro ct. 228 a63. 1 AbEC onpenenser, uro ECIIb coctout n3 ELIb u
HAIlMOHAJILHBIX IICHTPaJbHBIX OaHKOB Bcex rocymapcTB-wieHoB EC, Takxke ciemyer
noaaepkHyTh, 9yto ECLIb He o0magaer nmpaBoCyOBEKTHOCTHIO U MTOITOMY OH YIIPAaBIAETCS
opranamu ynpasnenus ELIb. ECLIb He Biageetr coOCTBeHHBIMU akTUBaMU. OH HE SIBIIIETCS
cyOBeKTOM TpaB 1 00s3aHHOCTEeH. OH HEe MOXKET BBICTYTIaTh B KAUECTBE MCTIIA U OTBETYHKA.
Y Hero Taxxe HeT coOcTBeHHOTO repcoHana. CnenosarensHo, ECLD He siBisieTcst opranoM
win yupexaenueM EC. Ero Ha3bIBaeT «OCHOBOM OCYIIECTBICHHS ICHEKHO-KPEIUTHOM
nonutukm» . ECLIB, HECOMHEHHO, MMeeT TPaHCHAIMOHAIBHBIH XapakTep. OH B OCHOBHOM
paccMmarpHuBaeTCs Kak JABYXYpOBHEBas OpraHM3alus, HO, C TOYKH 3pEHUS NPUHITHSI
peleHnid, OH SBJSETCS IEHTPAJM30BAaHHOW OpraHU3alMi IICHTPajJbHOTO OaHKa, a He
opram3anuer QenepanpHOro THa. HaruoHandbHBIE LEHTpaNbHBIE OaHKU SIBISIOTCS
KOMIIOHEHTOM JIelleHTpanu3auuu B 3ToM cucrteme, a EIb sBusercs uUeHTpanbHbIM
3IEMEHTOM. BaskHO OTMETHTH, 4TO B cCOOTBeTCTBHH ¢ YcTtaBoM ECIIB, OonbIIMHCTBO 3aa4d
CUCTEMBI BBIIIOJHAIOTCS C yYaCTHEM HaIlMOHAJIHHOIO KOMIIOHEHTAa BCel cucTeMbl. B cBsizu ¢
KanuTaJlbHBIMA ¥ OpPraHU3AllMOHHBIMH AacCleKTaMH, BaKHO MOAYEPKHYTh TIyOOKOe
B3aHMOIIPOHHKHOBEHHE OOOHMX O3IE€MEHTOB — COIO3HOTO M HarmoHambHoro''. Takum
obpasoMm, EIlb oOecrieunBaeT BbINOAHEHHME 3a3ja4, BookeHHbIXx Ha ECILIb, mu6o
MOCPEACTBOM CBOEW COOCTBEHHOW JEATENBHOCTH, IJIMOO TOCPEICTBOM JeSTeIhHOCTH
HaIlMOHAIBHBIX I[EHTPAILHBIX OAHKOB CTpaH-UJICHOB EC!". B o6nactu MEX1yHapOJIHOTO
COTPYAHUYECTBA, CBSI3aHHOM ¢ 3amadamu, Bo3nokeHHbIME Ha ECLIb, EIlb pemaer To, Kak
npencrasisTs uaTepeckl ECLIB'".

B 1ol cTenenu, B KOTOPOH 3TO MPEACTABISCTCS BO3MOXKHBIM U I11€IIECOO00Pa3HBIM,
0e3 ymepba st 00s3aHHOCTEW opraHoB ympasieHusi, ELIb BmpaBe oOpammarecs B
HAI[MOHAJbHBIE IEHTpajbHBIE OaHKKM 110 BOMpPOCAaM OCYIIECTBIEHHS  OIEpAIHid,
sABISIOUMXCS yacThio 3amad ECIB". O6s3arenscTBo rocymapers-awieHoB EC, cocTouT, B
TOM YHCJE, B OOECIEUEHHH COOTBETCTBUS €ro 3aKOHOMATENIbCTBA, B TOM YHUCIIE, yCTaBa
neHTpainpbHoro Oanka, goroBopam u yctaBy ECLb um EIlb. YcraBel HannoHAIBHBIX
[EHTPaJbHBIX OAHKOB JOJDKHBI TPEAyCMaTpUBaTh, B YaCTHOCTH, YTO CPOK IOJHOMOYHN
npeaceaaTens HAMOHAIBHOTO LEHTPabHOr0 O0aHKa MOJKEH COCTAaBIISATh HE MEHee IISITH
ner. [lpencenarens MOXeT OBITH OTCTpaHEH OT JObKHOCTH ex officio — mpu ycnoBum
COOJIONIEHNSI TapaHTHHHBIX MPOLENyp — TOJBKO B TOM Cciydae, €cid OH Ooiee He
COOTBETCTBYET YCIIOBUSM, HEOOXOAMMBIM JUISI BBIIIOJHEHHWS] CBOMX (YHKIMH, WIN
COBEpIIMII CephE3HOE TMpaBOHApYyIIeHHe. HalmoHanbHBIE IIEHTpajbHbIE OaHKH MOTYT
TaKXXe BBINOJIHATH Ipyrue (QyHKIUH, TIOMUMO TeX, KoTopble ykazaHel B Ycrase ECLIb u
ELlb, HO 1O CBOIO OTBETCTBEHHOCTH M IPU YCIOBHUH, YTO OHH HE OYAYT CUUTATHCS YaCTHIO
dynximu ECLIB'.
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EBponeiickasi cuéTHas najgara

1. [Iponiecc pa3BuTHA €BpOINEHCKOM WMHTETpallid, B TOM YHWCIE, YBEIMYCHHE
MacmTaboB (PMHAHCOBBIX CPEJICTB, KOTOPBIMH yIpapisier EBporelckuii cor3, mpuBén K
HEOOXOIMMOCTH YCTAHOBJICHHSI COOTBETCTBYIOIIMX TMPaBWJ KOHTPOJIL 3a JaHHBIMU
cpenctBamMu. 3ajaddl B JAaHHOM 0OJIacTH BIIEPBBIE PEIIAINCH B PaMKax pa3pO3HEHHOU
cuctems!'. B cooTBercTBHH ¢ BproccenbckuM soropopom, 22 mons 1975 1. 6bL1a co3naHa
enuHas Epormeiickas cuérHas manara (ppanu. Cour des Comptes, anmn. — Court of
Auditors), koTopass Ha4ajga cBOl pabotry 18 okrsiOpst 1977 1., Oymydd opraHoMm BCETo
Coobmecta. C MoMeHTa co3nanus mwrad-kBapTupa EBponerickoit cuérroi nanarsl (ECII)



Haxoautcs B JlrokceMOypre. B cOOTBETCTBHH ¢ MOJIOKEHUAMU MaaCcTPUXTCKOTO JOrOBOpa
(7 HOs10ps1 1922 1), OHA MONMyYHIa cTaTyC «MHCTUTYTa» EBponelickux coodmiectB. Cerogs
3TO OOUH M3 CEMH HHCTUTYTOB EBpomelckoro coro3a — Hapaxy ¢ EBpornelickum
napiaamenToM, EBpomelickum coBetoM, EBpomelickoit komuccueii, Cynom EBpomneiickoro
coro3a u EBponelickum neHTpanbHbiM 0ankoM (cTaths 13 JloroBopa o EBpomneiickom coroze
— B KOHCOIMIUPOBAHHOM Bepcu).” [10J10KeHNs, HeMOCPEICTBEHHO ONMPEIENIONIIE CTaTYC
ECII, moxHOo Haiitu B [loroBope o ¢yHkumonupoanun EBpomeiickoro Coroza (crarbu
285-287 B KOHCONWIWUPOBAHHOM BEpCHM 3aKoHA), paHee cT. 246-248 JloroBopa o
EBponeiickom coo3e).’ 3HauuTeNnpHOE yBenMueHHe 3HaueHus u aproputera ECIT crano
0coGeHHO 3amMeTHBIM rocie 1999 roxa.*

2. Cormacuo ct. 285, ECII «xoHTponmupyer cuera EBpomeiickoro coroza». O0bEM
perynupoBanus ObLI PacCIIUPEH B COOTBETCTBUH C MONOXKEHUAMH CT. 287. Takum oOpazom,
ECII xoHTpommpyeT cdera BCceX TOXOMOB M pacxomoB EBpormetfickoro coro3a. OHa Taxke
KOHTPOJIUPYET CYeTa BCEX NOXOAOB M PACXOIOB BCEX OPraHOB WJIM OPraHU3AL[MOHHBIX
€JMHULI, CO3/IaHHBIX B paMKax EBpormelickoro coro3a, B TO Mepe, B Kakoil yupeauTeabHbIN
akT He uckimodaer Takoro koHTponsa. Cyrte ¢dyHkmmn ECII MOTHOCTBIO COOTBETCTBYET
0€30T3IBHOMY — B COBPEMEHHOM IIOHMMAaHHH JEMOKpDaTHH W BEPXOBEHCTBA IpaBa —
NPUHIMITY HE3aBUCHMOTO YUPEKICHHS, KOHTPOIUPYIOIIETO PACHOPSDKEHUE ITyOIMYHBIMU
¢uHAHCAMH.

ECII, B wactHocTH, mnpenoctaBisier B EBpomeiickuit mnapiameHT u CoBeT
«3asBJICHHE O TOATBEPKICHUN» CUETOB, a TAKKE 3aKOHHOCTHU U NMPAaBUIBLHOCTH OCHOBHBIX
omepauuii. Jto 3asBreHue (HazpiBaemoe «DAS» - or ¢pann. «declaration d'assurance»)
nyonukyercs B «BectHuke 3akoHoB Epomeifickoro Coroza»n. OHO Takke MOXKET
JOIOJHSTHCS TOAPOOHBIMU «OLIEHKAMI» KaXKJOW M3 OCHOBHBIX OOJacTedl AEATENbHOCTH
EBpomeiickoro coro3a. Ayautopckas MpoBepKa oxBaThiBaeT OtomkeT EBporeiickoro corosa
n nomutuky EC, oco0eHHO Ha BONpocax pocTa W DJKOHOMHYECKOW 3aHATOCTH,
rOCYJapCTBEHHBIX (DHMHAHCOB, 3aIUTHl OKpYXKaollel cpelpl U OOpbOBI C WU3MEHEHHEM
KauMaTa. Ayautopckas npoBepka, mposogmmasi ECII, oxBaTbiBaeT, MIaBHBIM 00pa3oM,
EBpomeiickyto KOMHCCHIO, KOTOpas SBIS€TCS OCHOBHBIM OPraHOM, OTBETCTBEHHBIM 32
ucnoinHenne Oromkera EC. Tem ©He wenee, ECII Takxke B3auMOJICHCTBYET C
HaIlMOHAJbHBIMHA OpPraHaMH BIIACTH FOCYAapCTB-UJICHOB, IOCKOJIBKY OOJIBIIMHCTBO (POHIOB
EC (oxomo 80%) ynpasnsrorcst Komuccueit COBMECTHO ¢ STUMU OpraHaMH.

ECII xoHTpONHpyeT 3aKOHHOCTh Kak JOXOJIOB, TaK M PacXoloB W OOecreyrBaeT
pasymHoe ympasieHue ¢uHancamu. IIpu strom ECII, B wacTHOCTH, CHTHaIM3HpYEeT O
TOOBIX HapylIeHUsIX. KOHTPOIb 10X0JJ0B OCYIIECTBISIETCS KaK Ha OCHOBE TUIAHOB JI0XOJIOB,
TaK M IUIATeXeH, OCYIIECTBISIEeMbIX B IOJb3Y EBpomeickoro coro3a. AyguT pacxoioB
npoBoxautcst ECII Ha ocHOBaHUM Kak B3ATHIX Ha ce0sl 0053aTENbCTB, TAK U IPOU3BEIEHHBIX
BHIIJIAT. Ba)KHO OTMETHTH, YTO ayAUTOPCKAs MPOBEPKa TAKKE MOKET ObITh BBIOIHATHCS
€€ /10 3aKpBITUS CYETOB B JaHHOM (DUHAHCOBOM TOLY.

[Mo oxonwanuu xaxjoro ¢punancosoro roga ECII 00s3yeTcs cocTaBIsATh «rolI0BOM
otué€T». ['00BOI OTUET HampaBisgeTCs B Apyrue ydpexaeHus EBporeiickoro coro3a. OH
Takxe myonukyercs B «BecTHuke 3akoHOB EBponeiickoro Corosa». BaxkHO OTMETHUTB, YTO
OH MyONHKyeTCs] BMECTE C OTBETaMH 3TUX yupexkaeHuil Ha 3amedanus ECII. B nononnenne
K €XETOAHBIM OT4YETaM, KOTOphIe B OCHOBHOM BKJIIOYAIOT B c€0sl pe3y/bTaThl (PMHAHCOBBIX
NPOBEPOK W TIPOBEPOK COOTBETCTBUS B chepe Oromkera EBpomeiickoro coros3a u
eBponeiickux ¢doHmoB paszputwmsa, ECII my0OnumkyeT OTAenbHBIE TOMOBBIE OTYETHI B
OTHOIIEHUHU JESITENbHOCTH YUPEXKJCHUHM, ACLEHTPaIN30BaHHBIX OPraHoB M APYTUX
opranoB EBporeiickoro coro3a. [omoBoit or4ér 06 ucnonHeHnu Oromxera EBpormeiickoro
COI03a sIBJIsIeTCSl HauboJee BaXKHBIM JOKYMEHTOM, noarorasinBaeMbiM ECII.



ECII Taxxe uMMeeT mpaBo IpPEACTaBIATh CBOU 3aMeuyaHUs B JII00O€ BpeMms, B
YacTHOCTH, B ()OpPME «CHEUHATBHBIX OTYETOB)» MO KOHKPETHHIM BompocaMm. OOBIYHO HX
yyTh Oonee nmecatu B ron. ECII Takxe BIpaBe BBIHOCHUTH «3aKIIOUYEHHUSD IO 3arpocy
m000ro M3 MIECTH APYIMX HHCTUTYTOB EBpomeiickoro coroza. CrenuanbHble OTYETHI
COZIEpIKaT pe3yNbTaThl ayIuTa B OTICIBHBIX 00NacTAxX AedrenbHocTH EBpomneiickoro corosa
Wi B Bompocax ynpasineHus. Ilpexne Bcero, OHM SBISIOTCS PE3YyAbTaTOM ayAuTa
3¢ PeKTUBHOCTU. DTO MOCIEAYIOUIas, pETPOCIIEKTUBHASI IPOBEPKA.

ECIl momoraer EBpomneiickomy mnapiamenTy u COBETy OCYIIECTBISATH CBOHM
MOJTHOMOYMSl TI0 KOHTPOJIO 3a ucmoinHeHueM Oromxera. llpuopurersr aymuta ECII
ompenensieT 3apanee, (popmupys muoroinetrHue crtparermd. ECII cTpemutcs yBenn4HTh
CBOM BKJIQJ B TYOJMYHYI0 OTBETCTBEHHOCTh EBpOIMEWCKOro cOI03a H IOBBICUTH
npodeccHoHaIn3M OpraHOB YIpPaBICHUS. AyYAMTOPCKHE MPOBEPKH MPOBOIATCA B
COOTBETCTBUU C MEXAYHAPONHBIMU CTaHIApTaMH M IEPEelOBOH IMPAaKTHUKOM IPOBEPOK.
Pesynmsrater  aymuta ECII  ucnons3ytorcs HE TONBKO JIPYTUMH  YUPEKICHHUSIMH
EBpomneiickoro cor3a, HO ¥ TOCYyIapCTBAMHU-WIEHAMH JJI1 KOHTPOJS 32 HCHOIHEHHEM
oromxera EBpormetickoro coro3a. Pesynerarel nestensHoctr ECII B 3HaUMTENBHON CTETICHH
MPEJCTABIISAIOT COOOM CONEHCTBUE EKErOHOU MPOLEAYpe MPEIOCTABICHUS OJTHOMOYHN
EBponeiickoii komuccun EBponeiickuMm mapnameHToM. EBponelickas KoMHCCUSL B
3HAYUTENbHOU cTeneHn npuHuMaeT pekoMengauuu ECIL, xots u He Bcerga. Tem He MeHee,
OHU TIPEACTABISIIOT COO0H BayKHBIN 3JIEMEHT — B TOM YHCIIE, Ha MIEPCIIEKTHBY — MYOIHMYHBIX
ne6aToB, ocobernno B EBporneiickoM napiamente.’

Kaxneiii w3 wmHcTUTyTOB EBpomeiickoro coro3a mmeer obparutbess B ECII c

npoch00i O BBHIHECCHUM 3aKIIOYEHUS] — C TOYKM 3pEHHS (PMHAHCOBBIX aCIIEKTOB — B
OTHOLICHUH NPOEKTOB HOPMATHBHO-NIPaBOBBIX akToB. ComiacHo 3akoHomaresscTBy EC,
EBpomneiickas komuccus o0si3aHa B 3TOM cliiydae npokoHcynstupoBarbes ¢ ECII. o atomy
BOIIPOCY YacTO MOCTYMAIOT 3aIpochl OT EBporeiickoro mapiamMeHTa WM €ro KOMHUTETOB.
3akmouenust ECI He siBisttoTCS ropuanyYecKy 00s3aTeIbHBIMU, HO Ha MIPAKTUKE — B CBSI3H C
npodeccHOHaIbHBIM aBTOPUTETOM €€ WIEHOB — OHM HMMEIOT OOJbIlioe 3HAa4YeHue IS
TeKyllel 3aKoHOoAaTeNbHOM pabdoTel. OHM NPENCTaBISIIOT COOOM CPEeNCcTBO CBOETO poia
MIPEIBAPUTENHHOTO (YIPEXKIAIOIIET0) KOHTPOJIS.
3. B coorBerctBuM ¢ BhimieykazanHod cT. 285, ECII cocrout wu3 opHOro
MPEACTaBUTENS OT KaXJIOro TOCyJapcTBa-ujieHa. OJTO MpaBHIO, KaK OPUAMYECKU
obs3aTenbpHOE, OBLTO BBENIEHO B COOTBETCTBUU C TMOJIOKeHussMu Huttiikoro gorosopa (2003
I.), ¥ paHee OHO HOCHJIO XapakTep oObrvas. «Pacmupenue» EBpomneiickoro corosa Kaxablid
pa3 mpuBogwiIo K pacmmpenuio coctaBa ECII, HO B KaXJ0M rocynapcTBe HMEIOCh B
Hanuuuu Tosibko ogHo Mecto. ECII B HacTosiiee BpeMs HaCUUTHIBAET 28 YIICHOB.

UnenctBo B ECII HOcuT, kak mnpaBmio, BpeMeHHbI xapakrtep. Umensr ECII
Ha3zHayaroTcs Ha cpok 6 yieT. CoBeT — nocie KoHCYIbTaIuu ¢ EBporneiickum mapiaMmeHToM —
yrBepkaaer cnucok uwieHoB ECII, cocTaBieHHBI B COOTBETCTBHM C MPEIJIONKECHUSIMU
KaXJ0ro rocygapcTBa-uwieHa. Kauaupmatypel TpelncTaBUTENlell  ToCyJapCTB-4JIECHOB
uHAMBUAYanbHb, HO CoOBEeT Ha3Ha4aeT COCTaB €AMHBIM OJokoM. BrimeykasanHoe
3akioueHne EBporeiickoro napiaMeHTa He SIBISETCs] 00s3aTeNbHBIM HU JUIS TOCYAapCTBa-
unena, HA s Coera. Ha mpaxtuke BbinBmkenne kanaugara B wieHsl ECII cumraercs
BHYTPEHHUM JEJIOM COOTBETCTByIOUIero rocyaapcrsa. [lomHomounss unenoB ECII
SBIISIIOTCS.  BO3OOHOBIIIEMBIMH, IIOTOMY OTCYTCTBYIOT KaKHe-THOO IOPHINYECKHE
NPENSTCTBUS ISl WX TPOJJICHUsT OoJiee YeM Ha OUH CPOK, XOTS OIHO M TO K€ JIUIO He
BIIpaBe OaUIOTHPOBATHCS Ha TPETHH CPOK. 3a MCKIIOYEHUEM ClIydaeB OOBIYHOW pOTAIMU
um cMmeptd, ¢GyHkiuu wieHa ECII 3akaH4MBalOTCSA €ro yxoIOoM II0 COOCTBEHHOMY
JKEJIaHWI0 WM OTCTaBKoW, oOwsBiaeHHOW Cynom Eppomeiickoro coro3a. Tombko Cyn



EBpomeiickoro coroza — o tpedoBanuio ECII — nMeeT rmpaBo BEIHECTH 3aKIIOUYCHHE O TOM,
yro wieH ECII Goinee He COOTBETCTBYyeT 00s3aTEIbHBIM YCIOBUSM HWJIM HE BBIOJHSET
00s13aTENbCTBA, BBITEKAIOIIME W3 €r0 JOJDKHOCTU. Takoe 3aKiIIoueHHE MOXET O3HauyaTb
YBOJBHEHHE WIM JIMIIEHWE TpaBa Ha NEHCHIO WM APYTHME aHAJOTMYHBbIE BBIILIATHI. 3a
UCKJIIOUeHHEeM ciaydaeB oTcTaBku, wieHbl ECII ocratorcs Ha 3aHMMaeMoi JOIKHOCTH,
IIOKa OHU He OymyT 3aMeHEHBl. B ciydyae cMepTH, OTCTaBKM WIIM YXOAA MO COOCTBEHHOMY
xenanuto winena ECII gaHHoe nuIo AOMKHO OBITH 3aMEHEHO Ha OCTaBLIMHCS CPOK
MTOJTHOMOYHH.

Hecmotpss Ha BoiaBmxenue kakoro-nnbo mmua B ECII rocymapcTBoM-usieHOM,
ynensl ECIT momHOCThIO HE3aBUCHUMBI B BHITIOJIHEHUH CBOMX (PYHKIHH B OOIIMX MHTEpecax
EBpomeiickoro coroza (ct. 285). Oum m3duparotcs (CT. 286) U3 Yncia JIUI, KOTOPBIE BXOISAT
WIM BXOIWIM B CBOMX TOCY/apCTBaXx B COCTaB OPraHOB BHEIIHEIO ayluTa MM KOTOpBIE
MMEIOT 0c00YI0 KBaNU(UKALIMIO AJIS 3aHATHUS 3TOH TODKHOCTHU. VX HE3aBUCHMOCTD AOJDKHA
OBITH BHE BCAKMX comHeHHWH. llpn ocymecTtBiennu cBoux obs3anHocTer wiensl ECII He
o0pamiaroTcs 3a HHCTPYKLUMSIMHA U HE IPUHUMAIOT WX OT KaKOTO-TH0O MpaBUTEIbCTBA HIIH
Kakoro-mmb6o opraHa. O4eBHAHO, YTO [EHCTBYIOLIME MOJOXKCHHUS 3aKOHOAATENhCTBA
npuaarT ocoboe 3HaueHWe TakuM (YHKIHUSIM, KaK HE3aBUCHUMOCTh W KBaJTU(HUKALIUSI
uneHoB ECII.

O6mum Takxe sBisiercss TpeboBanne Kk wienam ECII Bozaep:kuBaThcsi OT JTHOOBIX

JEHCTBUII, HECOBMECTHMBIX C XapakTepoM uX (yHkuui. OHU HE BIIpaBe OCYIIECTBISTH
KaKylo-In0o JApyryro TpUOBUIPHYIO WM  HEOIUIAaYMBaeMYI0  TPO¢eCCHOHATBHYIO
JESTeIbHOCTh TPH  BBIIOJIHEHHH CBOMX (QYHKOMHA. 3aHUMas JOJDKHOCTH, OHH
TOP’KECTBEHHO O0SI3YIOTCS COOMIONATH B IEPHOJ OCYIIECTBICHHUS U MOCIE OCYIICCTBICHHS
(yHKINY, BBITEKAIOIINE W3 JaHHBIX TpeOoBaHU. JTO 0coOEHHO KacaeTcs 00s3aHHOCTeH
4eCTHOCTH W 3(P(PEKTUBHOCTH IMPH NPUHATHH BBHIIONHEHHMH Pa0OTHl HA TEX WIM WHBIX
JOJDKHOCTSIX WIIM TOJyYEHUH ONPENeNEHHBIX BBITOX IOCHIE MpeKpalieHus noaHomounii. K
yneHaMm ECII Taxxe mnpumeHnsiorcs mnonoxeHus «lIporokona o mnpuBWIErHsIX H
ummyHutetax EBpomeilickoro Coro3a», KoTopele TpuMeHstoTcs K cyabsm Cyna
EBponeiickoro cotoza. CoBeT omnpenenseT YCIOBUs HaiiMa WIEHOB (B TOM YHCIE,
npencenarens) ECII, B yacTHOCTH, pasMep MX 3apIuiarhl, HaJ0aBOK IMMEHCUH U JIFOOBIX
CyMM, TMOJUIe)KallMX BbIIUIATe BMecTo Bo3HarpaxaeHus. UYmenst ECII o6s3anbl
NPEACTaBUTh ACKIApaIHio 00 UMYIIIECTBE B Ha4YaJle U B KOHIIE CPOKa MX TTOJTHOMOYHH.
4. INonoxenus cr. 286 mnpemycMarpuBaeT, uro wienbl ECII u30uparoT u3 cBOEro
yucna npenceaarenss ECII cpokom Ha 3 roga. Ero monHOMoOuYus TakKe SBISIOTCS
B0300HOBIIsIeMbIMU. ET0 0COOBIH cTaTyc He mpeaycMoTpeH. Takum o0pa3om, npenceaareiib
ECII sBnsiercst nUIIb MEPBBIM CPedW PaBHBIX. B WacTHOCTH, OH HpeAcenaTeNbCTByeT Ha
3aceganusix ECA, KOHTpoinMpyeT pasyMHOE yIpaBl€HHE YUYPEKICHHEM H  €ro
¢ynknuonnposanueM, npenctapnsier ECII Bo  BHEMIHHX  CBA3SIX, KOHTPOJIUPYET
BBITIOJTHEHUE NIPUHATHIX PELICHUH.

Brimeykazannbie nmonoxkeHus npeaycMmarpuatot, uto ECIT Oyner npuHUMATh CBOU
OTYETHl M 3aKJIOUEHHs OOJBIIMHCTBOM T'OJIOCOB CBOMX WieHOB. Takum oOpazom, ECII
ABJISIETCSl KOJUIETHAJIBHBIM YUPEXACHUEM C PaBHBIMH IIpaBaMH Ul BCEX €ro wieHoB. Tem
He MeHee, gomyckaercsi co3manne B pamkax ECII BHyTpeHHMX manmar — AJsl MPHHATHS
ONpEeNENEHHBIX KATEropuii OTYETOB WIIM 3aKIIOUYEHMH B COOTBETCTBUU C YCIOBHSIMH,
ykazaHHeIMH BO BHyTpeHHeM pertamente ECIL. Xors cama ECII mpuxumaer cBoit
COOCTBEHHBIN BHYTPEHHUH PETNIAMEHT, B COOTBETCTBUH CO CT. 286, 3TOT periaMeHT TpedyeT
onobpenus Copera.’

CornacHo BHyTpeHHeMmy pertamenty, ECII menutcs mHa 5 mamat (KOHTPOJBHBIX
rpyImm), i paboTel B KOTOPBIX HazHadeHbl oTAenbHble wieHsl ECII u aynmutopsl. Unenst



Ka)KJIOW Manathl M30MPAroT MpeJiceNiaTeNs CPOKOM Ha jBa roga. Kaxxas u3 majar oTBedaer
3a ompenenéHHyr 001acTh pacxomoB U noxonoB Empomeiickoro corosa. Ilepsas manara
KOHTPOJIMPYET HCIONb30BAaHUE IPUPOIHBIX pecypcoB. BTopas manmara — KOHTPOJIUPYET
WHBECTUIMH, BBIAENsAEMble AJsl OOecleueHHs CIUIOYEHHOCTH, POCTa M HHTETPallH,
pelIeHusl COLUMANbHBIX 3afad. TpeThsl Majara — KOHTPOJIHPYET BHEIIHEIKOHOMUYECKYIO
NIeSTeNIbHOCTh, 0€30MacHOCTh H [OCTHIWIO. YeTBEpras mamara — OCYIIECTBISIET
perylIupoBaHre PHIHKOB M KOHKYPEHTOCIIOCOOHOCTh SKOHOMUKH. [laTas manara — pemaer
BOMPOCH! (PHHAHCUPOBAHUS M aJIMUHUCTPAIIMH, B TOM YHCJE, MIOATOTOBKY KOJUIEKTUBHOTO
npoekra rogoBoro otuéra ECII. B KOMITETEeHIMIO KaXk/10i M3 HUX BXOAUT B CeOsl IPUHSATHE
CIIEIUAIbHBIX OTYETOB, CIELUAIbHBIX TONOBBIX OTYETOB M 3akitoueHUW. Takxke B HEE
BXOIWT IPHHITHE MPOCKTOB YaCcTeH €XETOMHBIX OTYETOB 0 Oromkere EC m eBpomeickux
¢doHaax pa3BUTHs, KOTOpPBIE MPUHUMAIOTCS ONMHBIM cocTaBoM ECII.

Bayrpennnit pernmament ECII taxoke npemycmarpuBaeT Hanngue AByX KoMuTeToB:

KomureTa 1o xauecTBy ayauta M AJIMHHUCTPATUBHOTO KOMUTETA. BBICIIIIIM TOMKHOCTHBIM
JTuIoM sBisieTcd [eHepanbHbIl cekperaph, Ha3HawaeMbli ECII Ha 6-meTHMI cpok c
BO3MOXHOCTHIO TIPOJUIEHUS. |eHepanbHBIH CeKpeTaph OTBe4YaeT 3a (YHKIHOHHPOBAHUE
Cexperapuara ECII u ynpasnsetr npumepno 900 coTpyaAHUKaMH BCETO YUpEXJIEHUs, B TOM
Yuclle, MpUMepHO 1/3 COTPYIHUKOB C OONBIINM NMPO(EeCCHOHANBFHBIM OIBITOM B OOJACTH
OyXrairepckoro ydera, ()MHAHCOBOTO YIIPABIICHUS, BHEITHETO M BHYTPEHHETO ayawTa,
npasa u skoHoMukH. C Hadana 2016 roga B ECII Beineneno 10 1eneBsIx TUPEKTOPATOB, B
pamMKax KOTOPBIX NEHCTBYIOT TMOKUE TPYMIIBI, JOPMHUPYEMBIE IIIsi OCOOBIX IENEH.
5. CornacHo mosoXkeHusAM CT. 28, aynuTopckas npoBepka, ocyuiectisemas ECII,
OXBAaTBIBAET JOKYMEHTHI, HO, IPH HEOOXOAMMOCTH, OCYIICCTBISIETCSI HA MECTE — B JPYTHX
uHCTUTYTax EBponeiickoro corws3a, B NOMELIEHUX KaXA0r0 OpraHa Wikl OpraHu3aluOHHON
€MHHULBI, KOTOpas YOpaBseT AOXOAaMH M pacxogamu oT umeHH Coro3a, a Takke B
roCyIapcTBax-4jieHaxX, B TOM 4YHCJIE, B I[OMEMICHHAX IJFO00ro (PHU3MUECKOro WiH
IOPUIUYECKOTO JIMIIA, TOTYYaIOUIeTro IJIaTeXu 13 OloKeTa.

AynuTopckasi TpoBepKa B TOCYJapCTBaXx-wieHaX JOJDKHA OCYIIECTBISATHCA
COBMECTHO C HAIIMOHAJBHBIMU AyIUTOPCKUMU YUPEXKACHHUSIMU WM, €CIU Y HUX
OTCYTCTBYIOT HEOOXOJMMBIE TTOTHOMOYHS — C KOMIIETEHTHBIMHU HAIHOHAILHBIMU OpraHaMHu.
ECII u HauumoHanbHbIE KOHTPOJIbHBIE YUPEKICHUS TOCYAApCTB-YWICHOB COTPYIHUYAIOT HA
OCHOBE B3aWMHOTO JIOBEPHsI, COXPaHss MPU 3TOM CBOIO HE3aBHCHUMOCTh. DTH yUPEKICHUS
WM KOMIIETeHTHbIE CiIyX0b! yBenomirsitoT ECII, HamepeHs! I OHM IMPUHUMAThH ydacTue B
MIPOBEPKE.

Mo 3anpocy ECII Bce 00s3aHHbIC IOPUANYCCKUE JIMIIA TOJKHBI IPEIOCTABUTh €My
BCE JOKYMEHTHl M WH(GOpPMAIHMIO, HEOOXOAMMYIO IJIsi BBIIOJIHEHUS €ro 3ajadd. JDTHMU
CyObeKTaMy SIBIIIIOTCS JIPYTHE YUYPEXJACHUS EBpOMENCKoro coro3a, OpraHbl WA
OpraHM3allMOHHBIE EJUHHIBI, YIPABIAIOIIME JOXOAaMH M pacxofaMH OT HMEHHU
EBpomneiickoro coto3a, pu3mueckne Wi OPUIUYESCKHE JHUIA, MTONYYAIONINe TUIATeXH M3
Oro/KeTa, a TaKkKe HallMOHAJIBHBIE ayTUTOPCKUE YUPEKACHHUS MM, €CIIM OHM He 00JIafaroT
HEOOXOMMBIMH ITOTHOMOYHUSIMH, TO KOMITETEHTHBIE HAITMOHAIHHBIE CITY>KOBI.

B otHomenun nestenbHOCTH EBpOneicKoro MHBECTUIIMOHHOTO OaHKa, CBSA3aHHON
C YyImpaBiIeHHEM JOXOJaMH | pacxomamu EBpomeiickoro coro3a, moctyn ECII
uHpopMaK, KoTopod BiazeeT baHk, perymupyercss JoroBopM, 3aKiIIOUEHHBIM MEXKIY
ECII, bankom u Komuccueii. B orcyrcreue [lorosopa, rem He menee, ECII nmeer moctym k
UHQOpMAIH, HEOOXOAMMOM ISl IPOBECHUS ayJIUTOPCKUX MPOBEPOK JIOXOJIOB U PACXOIOB
EBponeiickoro coro3a, ynpasnsieMbIx bankoMm.

Ionoxenns 3akoHonarenscTBa EC mpsiMO HE ONpeAessioT OpraHu3aluio anmapara
rocyaapcTBa-wieHa EC, B TOM uuciie opraHa KOHTPOJIS B CHCTEME BHYTPEHHUX OPIaHOB —



ero Mecto, cepy KOMIETCHIIMH, BHYTPEHHIOIO OPraHU3alnio, MeToabl padoTel. OmgHaKo B
OCHOBE OOIIMX MPUHLMIOB JISKUT TE3UC O TOM, YTO B OTACIBHBIX TOCyIapCTBaxX-dIeHaX
HEOOXOAMMO WMETh BBICHIMH KOHTPOJBHBIM OpraH, WMEIOMWN OJDKHBIM  CTaryc,
OpraHM30BAHHBI M 00J1aJAIONINI COOTBETCTBYIONIMME TIOTHOMOYHMAMH.  YCIOBHEM €ro
paboThl SIBASIETCA CIIOCOOHOCTH BBIMOJIHATH OOS3aHHOCTH, BBITEKAIOLIME M3 WICHCTBA B
EBpormeiickom corose. M3 monokeHwusI, MPUBEACHHOTO B CT. 287 SICHO, XOTS M KOCBEHHO,
BBITEKAET COOTBETCTBYIOIIEE 0053aTEIBCTRO.

Crnemyet pr3HAaTh, 9TO JOTOBOpHAs (opMysa, yKa3aHHas B CT. 287 0 MPOBEACHUN
npoBepkn ECII «B TecHO#l CBs3ke» (COBMECTHO) C HAMOHAIBHBIMU ayJUTOPCKUMH
YUPEXKJICHUSIMU HE OuUeHb 4YETKasg C TOYKH 3PEHHs MpaBa, JOBOJBHO pacIiblBYaTa, HO
BBIP@KACT INPEINOI0KEHHUE O COTPYIHMYECTBE, OCHOBAHHOM Ha B3aMMHOH A0OOpOH Boie
o0eux cropoH. I[IpuMepoM mposBIEHUS MUHHUMYyMa COTPYIHHYECTBA SIBISETCS YETKOE
yKa3aHWE€ B JAaHHOM IIOJIOKCHMH KOHKPETHBIX 00s3aTenscTB; co  ctopoHsl ECII
00s13aTETLCTBOM ~ SIBIIIETCS  00S3aTENILCTBO MO0 HWH(POPMUPOBAHHWIO  HAIMOHAJILHOTO
KOHTPOJIBHOTO OpraHa O HaMEpPEHUHU IPOBECTH NPOBEPKY HAa TEPPUTOPUH TOCYNapCTBa-
YJIeHa U, CO CTOPOHBI 3TOT0 HALMOHAJIIBHOTO OpraHa — 00s13aTeNbCTBO 0 MH()OPMHUPOBAHHUIO
ECII o Tom, HamepeH U HAUMOHAJIBHBIA KOHTPOJIbHBIA OpraH MPUHATH y4acTHE B ITOH
ayauTopckoit mpoBepke. [Ipu 3TOM B OCHOBE 3TOW KOHLEMIMH JIGKHUT OOIMWN TPHHIIUT
COTPYIHMYECTBA M JIOSUIBHOCTHM B OTHOLIEHHAX MeXAy EBpONEHCKHM COI030M U
rocygapcTBoM-wieHoM. Ha mpaktuke ¢opMa COTpyAHHYECTBA MEXIY BBICIINMHU
KOHTPOJBHBIMU  yUpEKIACHUAMH rocygapcTB-uieHoB u  ECII omnpenensiercs psmoM
HeoO0s3aTeNbHBIX, YaCTO HE ONPEACIEHHBIX JOrOBOPEHHOCTEH COBMECTHOTO «KOHTaKTHOTO
KOMUTETa.

Taroke cTouT oTMeTUTh, uTo MHOTAa ECII mpuHMMaeT perreHne o0 oOparieHnu B
CyIl JJIs 3alllUThl CBOMX MOJIHOMOYMiA. [IpumMepom 3toro seisercs oopamenue ECIT — mpu
nocpenHuyectse EBponelickoil komuccun — B Cyn Espomelickoro Coro3a ¢ UCKOM O
MpPU3HAHUM HE3aKOHHBIM OTKa3a TOCyJapCTBa-wieHa OT OTHpPaBKH JIOKYMEHTOB,
3allpOLIEHHBIX B XO/€ ayaAuTopckoil mpoBepku. B paccmarpuBaemom naene Cyn EC BbiHec
pemenwe ot 15 Hos6ps 2011 1., npusHaB 060cHOBaHHOCTH aprymenTos ECIL®
6. ECII pemaet cBoM 3a/1a4y Ha OCHOBE MEXAYHAPOIHBIX CTAHIAPTOB U HAAJIEKALIIX
KOHTPOJIBHBIX MPAaKTHK, OOecreunBasi MX YCOBEPLICHCTBOBAaHHE M PAacCHpOCTPaHEHHE,
BKIIfouas paszpaboTKy mnpodeccHoHaNbHBIX yueOHWKOB W pykoBoacTB. ECII mnanmpyer
CBOIO PabOTy Ha OCHOBE MHOTOJETHHUX CTPATErMUECKHUX TUIAHOB M TOIPOOHBIX TOAOBBIX
1aHoB. BeIOOp TeM aynnTopckol MPOBEPKM OCHOBAH HA OLIEHKE PUCKOB, OOLIECTBEHHBIX
WHTEpecax M OKUAAeMOM BO3AEUCTBMHU. OTall IPEIBApPUTENBHON TPOBEPKH — 3TO
NPEABAPUTEIILHBIA aHAJIU3 U OLIEHKAa HEOOXOIMMOCTH W OOOCHOBAaHHOCTH Ipe[iaraeMoin
npoBepku (Preliminary Study), a mocne ero yTBep>kIeHHsS Ha YPOBHE COOTBETCTBYIOLIEH
najaTbl MpHHUMAaeTcs mporpamMMa oomiero koHtpons (APM - Audit Planning
Memorandum). Ha ocHoBaHMM YTBepkKIEHHOH Nanaroil mporpaMMbl COOTBETCTBYIOIIAS
KOMaHJa ayJuTOpOB pa3padaThiBacT MOAPOOHYIO MPOrpaMMy M ONpENeNseT criocod eé
neiictBusi. Ecnu mpu nepBOHayaJbHOM aHalIM3€ pedb HAET, MpeXzae Bcero, o0 OLeHKe
BBIMIOJITHUMOCTH TIPEIJIaraéMoil 3ajauyd MpOBEpKM W €€ BO3JCHCTBHS, TO paMoOdYHas
mporpaMma TpenHa3HaueHa [UIsl OMpeleSieHHs] J3TaloB MPOBEPKH Ui  oOecredeHus
3(Q(EeKTUBHOCTH M PE3YIBTATUBHOCTH BCEro Mpolecca MPOBEPKH, YTOOBI MOXHO OBLIO
JIOCTUYh €€ KOHKPETHOW IeNH. 3amada COCTOMT B TOM, YTOOBI MOJIYYUTH TOCTATOYHEIE,
aKTyaJbHBIE M IOCTOBEPHBIE JAHHBIE, TTO3BOJISIONINE CIENAaTh COOTBETCTBYIOIINE BBHIBOJIBI.
OTH JaHHBIE (OKA3aTENbCTBA) MOJTYYAIOTC B X0A€ KOHTPOJIBHBIX MEPONPUSTHI Ha MecTe
(BO BpeMs1 BH3HTOB HEMOCPEACTBEHHO B YUPEKACHHsS, areHTCTBA U JEIEHTPATN30BaHHBIE
opra"sl EBpormeilickoro coro3a, B HalMOHAJbHBIE AJMUHHCTpPAlMM WIN [OJy4aTesn



¢unancosbix cpencts u3 EC). Ilomxom K IpoBepKe MOKEH OBITH ILEJOCTHBIM H
CHCTEMaTU4ECKUM.

3aBeprieHne aygUTOPCKOM TPOBEPKM 3aBepIIaeTCs pa3pabdOTKON MOAPOOHBIX
BBIBOJIOB TpyNnod aynutopoB. KoHTpomupyemble OpraHu3aldd —YBEIOMIIOTCS O
MPEABAPUTENBHBIX PE3yNIbTaTaX, YTo MO3BOJAET UM HM3JIararb CBOIO MO3UIMIO B OTHOIICHUN
BEIBOZIOB ECII. OcobOeHHO 3TO KacaeTcs MOATBEPKICHUS 3aKOHHOCTH STHX BBIBOIOB,
BO3MOXKHOTO OTPHUIAHUSI UX TOYHOCTH U BO3MOXHOCTU HPEIOCTABICHHUS TOTOTHUTEIbHON
nHpopmarmu. [locie stama cBepku (akToB c¢ KoHTponmupyemoi opranuzamueii ECII
COCTaBIACT MPOEKT OT4€Ta O TPOBEPKE, O KOTOPOM 3aTeM KOHCYIBTHPYETCS C
KOHTPOJIUPYEMOH OpraHu3auyeil Bo BpeMsi JABYCTOPOHHHX MeperoBopoB. [IpoekT oTuéra
COJIEPXKUT HE TOJIHKO MHPOPMAIIMIO O TIeTTH MPOBEPKH U CACTAHHBIX BHIBOJAX, HO U BBIBOBI
C pPEeKOMEHJAIMSAMH 10 YAy4IIEHHIO KOHTponupyeMoii cutyanun. Hakonen, ECII rotoBut
OKOHYATENIbHBIH TEKCT CBOEro OTYéTa W MyONMKyeT ero B IOJHOM O0BEME BMECTE C
opuIMaTsHBIMA OTBEeTaMH (0OBICHEHUSMH) KOHTPOIHPYEMOTO JHuIla. Besd COBOKYIHOCTH
nestenpHocTH ECII 3aBepiaetcst mpoueaypoii mocT-KOHTPOJIS, COCTOSIIEH B MOHUTOPUHTE
MEPOTPUATHH, TPEANPUHATHIX TOCTe TMPOBENEHHONW MPOBEPKH (MPOBEpKa TOTO, B KaKOU
CTCIICHU PCKOMCH Al 6I)IJ'II/I BBITIOJIHCHBI ITPOBOAUTCA CITYCTA ABA-TpHU I‘Olla).9

B crydasx mogo3penus B GUHAHCOBOM 370YTIOTPEOICHUH, KOPPYIIIIHH TN JPYTUX

HE3aKOHHBIX JEMCTBHUAX, KOTOpble HaHOCAT ymepd ¢wuHaHcoBeiM mHTepecam EC, ECII
Bceraa ungpopmupyet EBporneiickoe 6ropo mo 6oprde ¢ momenandectBoM (EBEM). EBBM
oTBe4aeT 3a 0OphOy C MOIIEHHHYECTBOM B EBpomeiickoM coro3e W 3amuTy (HHHAHCOBBIX
untepecoB EC. IIpeanonaraercs, 4ro mpoOiieMa MOTCHIIMANIBHBIX 3JI0YMOTPEOICHUN WIIH
pacTpaT MOXKeT oxBaThiBaTh 0Koyio 10% ob1ero Oromkera EBpornetickoro corosa.
7. ECII orBeuwaer 3a xoHTponb (prHAHCOBBIX pecypcoB EBpomeiickoro coroza. Kak
BHEIIIHUN KOHTPOJIEP, OHA TAKXKE CIIOCOOCTBYET YIYyUIlICHHUIO yrpaBiieHus: Gpunancamu EC.
IlosToMy peup MAET KaKk O KOHTpONE 3a pacuéramu, Tak W 00 YIydIIEeHWH KadecTBa
yIpaBieHUS OpraHaMH, OTBEYAIOUIMMH 3a TOCyJapcTBeHHble (uHaHCH EBpomeiickoro
cotoza. ECII, B wactHocTH, monmnepxuBaer EBpomnelickuii mapmameHT u CoBeT mnpu
pelIeHnn 3a/lad 10 KOHTPOIIO WCIIONHEHUS OIoMKeTa, TIMaBHBIM 00pa3oMm, B Qopme
MIPEIOCTABIEHUS OI0OPEHHUS.

ECII B 3HaunTenpbHON Mepe COBEPIICHCTBYET CBOM IMPOIEAYPHl M METOIOJIOTHIO
paboTel. B dacTHOCTH, OHa TNPOBOAMT CAMOOLEHKY YIPaBICHYECKOW W KOHTPOJIBHOM
nesarenbHOCTH. [l moctmxkeHus 3tux nened, mo npockde ECII, akcnepTHas oreHka eé
JIESATEIIbHOCTH TaKXXe OCYIIECTBISETCS BHICIIUMHU KOHTPOJBHBIMH OpPTaHAMH OTAEIHHBIX
CTpaH.

Bce mocnenyromme pedopmpl  CooOmiecTBa CHCTEMATHYECKH — YCHIIMBAIH
MHCTHTYIIMOHAIBHYIO POJIh OPraHa GUHAHCOBOTO KOHTPOJIS.
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IV.

OCHOBOMOJIATAIOIIAE MPUHIIUIBI
®YHKIUOHUPOBAHMSA EC

[Iponomxkas [maBy 3, B KoTopoii moapoOHO paccmarpuBaroTcst komnereHuun EC, B



9TOH TNIaBe TOAPOOHO PACcCMATPUBAIOTCS OCHOBOIIOJNATAIOIINE MPUHIIHITEI, TPUMEHSIEMBIC B
otHomeHnU (QyHKimonupoBanuss EC. B cBsi3u ¢ 3TUM OyIyT paccCMOTpPEHBI JBE TPYIIIBI
TIPUHIIHUIIOB:

e ocHoBomoaratonue npuHmumikl npasa EC, cBsa3anubie ¢ kommereHmsMu EC u ux

OCYIICCTBIICHUEM, U

e OCHOBoMoOJIararomiye npuHIMIb paBa EC, cBsi3anHble ¢ oTHOMIEHUsIMEA Mexxay EC n
rOCylapCTBAMHU-YICHAMH.

Uro kacaercs mepBOH uacTH, TO B TiaBe 4 OyayT pacCMOTPEHBI IPUHIMITHI
NPEAOCTABICHUs, CYOCHAMAPHOCTH M COPAa3MEPHOCTH, KOTOpBIE COACp)KaTCsl B CTaTbe 5
JADEC. 3arem BrOpas dYacTh OyaeT MPONODKEHa HAa OCHOBE IPHHIWIA HCKPEHHETO
COTpyIHUYECTBa (BEPHOTO COTPYJIHUYECTBA), B3aUMHOTO YBOXCHUS M IPUHIIMIIA
paBeHCTBa, OXBaThIBaeMBIX cTaThsimu 4 1 9 JIOEC.

OCHOBOHOJIaFaIOIIII/Ie NPUHIHUIILI IpaBa EC, CBA3AHHDBIC ¢ KOMIICTCHIUAMMU EC
H UX OCYHICCTBJICHUEM

Ucropuuecku paebartel o kommereHimun EC Obun cocpenoToueHbl BOKPYT JIBYX
BOIPOCOB: HaJEIECHHS TOTHOMOYHAMHU Ha ypoBHe EC M MCIONB30BaHUS 3TUX MOJIHOMOYHN
uncturyramu EC. [1epBblit Bompoc 0 HazieneHuy noaHoMounsiMu Ha ypoBHe EC oTHOCHTCS
K TpeboBaHHUIO 0 TOM, uTO JoOoe aeiictBue EC nMeeT mpaBoByI0 OCHOBY B JIOTOBOpax U
YacTO YINOMHHAETCA KAK MPUHLHUI MPEeNOCTaBICHUS NOJHOMOYMM. BTOpOM, CBSI3aHHBIN C
TUTIOM  TIOJHOMOYMH, KOTOpeiMH oOmagaer EC B  KOHKpeTHOW o0OmacTd, W
1enecoo0pa3sHoCcThi0 npeaaraeMoro ydactus EC, oneHHMBaeTcs Ha OCHOBE NPHHLUIIOB
CyOCHIMAapHOCTH U MPONOPIUOHATBHOCTH.

Hpyrumu cnoBamu, OHM MpenycMarpuBaroT, uto EC MokeT 1elcTBOBaTh TOJBKO B TOM
ClIy4ae, €CIH:

e JeHCTBUE SBIACTCS YaCThIO KOMIIETEHIIMH, mpenocTtaBieHHoi EC moroBopammu

(TIpUHIUT TPeIOCTaBIECHUS);
® B KOHTEKCTE KOMMETEeHIMH, pazaenseMor co ctpanamu EC, ypoens EC sBusercs
HauOojee aKTyaJbHBIM ISl JOCTIDKEHMS LeJiel, YCTaHOBJIECHHBIX JOTOBOPaMHU
(mpuHIMO cyOCHANAPHOCTH);
e coxepxanue W (opma AEHCTBHA HE IMPEBBIIAET TOTO, YTO HEOOXOAMMO st
JOCTYOKEHHS 11eJiel, yCTaHOBJIEHHBIX JOTOBOpaMH (IPUHLUI MPONOPIMOHAIBHOCTH).
OTH TpY KOHCTUTYIIMOHHBIE IPUHITUIIBI paccMaTpuBaroTcs B paszaenax 1.1 — 1.3 Huxe.

Cmamuws 5 JJocosopa Eeponetickozco Corosa

1. Ilpedenvt xomnemenyuu Coroza pecyrupyromcs HPUHYUNOM HAOeLEeHUs.
Komnemenyuel. Hcnonvzosanue komnemenyuti Coioza pe2yiupyemcs npuHyunamiu
cyocuouapHocmu U NPONOPYUOHATLHOCHIU.

2. B coomsemcmeuu ¢ npunyunom npedocmasnenus EC Oeilicmeyem monvko @
npeoenax NOAHOMOYUL, NPeoOCMABIeHHbIX eM) 20CYOapCmeamMu-yileHamu 8
002060pax Oas OOCMUIICEHUSL Yelel, U3N0NCeHHbIX 6 Hux. Illonnomouus, we
npedocmasnentvie Coro3y 8 002080pax, 0OCMAIOMCA 3d 20CY0APCMEAMU-YLEHAMU.

3. B coomgemcmsuu ¢ npuHYUnom cyocuouapHocmu, 8 mex ob1acmsax, Komopovie
He noonadarom noo e20 UCKIOYUMENbHYI0 KOMHEMEHYUio, Cow3 Oelicmeyem
MOJILKO eCil U 8 MOt Mepe, 8 KOMOopou yeiu Npeonoiazaemozo 0elicmaus e Mo2ym




Obimb 8  0OCMAMOYHOU Mepe OOCHMUSHYMbL  20CYOapCMBAMU-4ieHamu Ha
YEHMPANbHOM YPOBHE UIU HA PESUOHATbHOM U MECHOM YPOGHe, HO 6 CUNLY
Mmacuimabos unu nOCAe0Cmeull npeonosazaemozo O0eucmeus, mMo2ym Ovims Jaydule
peanuzosanvl Ha yposHe Corosa.

Hucmumymor Corosa npumensiom RpuHyun cyocuouaprocmu, Kax YKA3aHO 6
npoOMoKone 0 NPUMEHEHUU NPUHYUNOE CYOCUOUAPHOCMU U NPONOPYUOHATLHOCHIU.
Hayuonanvuvie  napnamenmuvr  obecneuusarom — cobmoleHue  NpuHyuna
cybcuduapHocmu 8 COOMBEMCMEUU ¢ Npoyedypol, U3LONCEHHOU 6 9Mom
npomoxorne.

4. B coomsemcmauu ¢ npuHyunom nponopYUOHAILHOCMU codepiicanue u opma
deticmeuti Corwosa He OONJICHLL NPesvlluAmb MO020, YMO HeobX00umMo O0s
docmudicenust yenel 002080pPos.

Hucmumymuor Coroza npumensiiom npuHyun nponopyUoHAIbHOCIU, KAK U3L0NCEHO
6 NPOMOKOJIE O NPUMEHEHUU NPUHYUNOE CYOCUOUAPHOCU U NPOROPYUOHATLHOCHIU.

IpuHIUN HaeIeHusI KOMIIeTeH N eid.

Korma HamuoHadbpHBIM MNapiaMeHT IITara MNpPUHUMAeT 3aKOHBl WM JApYyTrHe
JMOKYyMEHTBl , €My HE€ HYXHO ‘ONpaBIbIBaTh CBOM JCHCTBUS. 3a HCKIIOYCHHEM
00513aTeNbCTB, NPUHATBIX MEXIYHApOOHBIMH JIOTOBOpPaMU (KOTOpbIe, KaK IIPaBHIIO,
paTudUIUpPYIOTCS HAIIMOHAJBHBIM MapiaMEeHTOM), 3aKOHOJIATEIIbHBIE OpraHbl TOCYJapcTBa
B 1IEJIOM CBOOOJHBI NMPHHUMAThH JIHOObIE aKThl, KOTOPbIE OHM CUUTAIOT HEOOXOIUMBIMH.
Takoe ‘BceBmacThe’ MPUCYLIE HOEE CYBEPEHHOIO MapilaMEHTa B  ‘CYBEPEHHOM
rocyaapcTae’.

Opnaxko 310 He oTHOcUTCS K EC 1 ero 3akoHOIaTeNbHBIM HHCTUTYTaM: EBponeiickuii
Coro3 dABNSETCS BHUJIOM3MEHEHHBIM OpPraHOM, pE3ylbTaTOM  MEXIOCYIapCTBEHHOIO
COTPYIHUYECTBA, M CBSA3aH OrPAaHWYCHHSAMH, YCTAHOBJIEHHBIMH JUISI HETO ‘XO35€BaMHU
noroBopoB’ ( Hemeukoe Herren der Vertrdge) — rocymapctBa-uiaensl EC. T'ocymapcrsa-
unensl EC npunuceiBatoT onpezaeneHHble komrnetreHmu EC, 1 TOIbKO rocyaapcTBa-4ieHbl
MOTYT CO3/1aBaThb HOBble kKomneTeHuuu ansd EC unu cokpamars ux. Takas HOpMa 4YETKO
ycraHoBeHa B mepBUYHOM mpaBe EC u OOBIYHO Ha3bIBaeTCS NPUHIWIIOM HaJelICHHS
KOMIIETEHIIUEN.

IIpyHIMD HajeneHusl KOMIIETEHINEN, TaKkKe M3BECTHBINM KaK MPUHLHUI 3aKOHHOCTH
WJIM TIPUTIMCHIBAEMBIX TTOJTHOMOYMHA, OTHOCUTCS K MpenenaM paspemeHHbix aerictsuii EC —
perynupys Bompoc o ToM, korga EC MoxkeT aelcTBOBaTh. B COOTBETCTBHM C 3THM
ocHoBomnoaratomumM npuHiunom npasa EC, nznoxennsiM B crathe 5(1) u (2) ADEC, EC
JIEHCTBYeT TONBKO B TMpeaesiax MOJHOMOYHM, KoTopbiMM cTpansl EC Hanmenunu ero B
JOrOBOpax. DTH MOJIHOMOYHS ompezesieHbl B ctatbix 2-6 JIOEC (B cBsa3u ¢ 3tum cM. [naBy
4 ). Iloxanomouwns, He mpenoctaBieHHble EC moroBopamm, ocratorcs y crpan EC. Oto
o3HayaerT, 4yTo nosHoMounss EC 1o mpuHATHIO pelIeHU, KaKk BHYTPEHHUX, TaK U BHEIIHUX,
OTpaHHYEHBI.

Hpyrumu cioBamu, 3TOT OpUHIMN TiacuT, 4ro CoI03 M ero MHCTUTYTHI MOTYT
NPUHUMAaTh NPaBOBBIE aKThl — OyAb TO TPeOOBaHMS K MapKHUPOBKE LIOKOJNAZa, Chlpa WM
Tabaka, HOBas TOJIMTHKA, OOphOa ¢ M3MEHEHHEM KJIMMara, NMpaBWia pPHIOOJIOBCTBA WIIH
[lonutuka koH(UAEHIMATIBHOCTH, 3aIIMIIAIONIas JTUYHbIE AaHHble Ha Facebook — Tonbko
TOrJa, KOrJa JOTOBOPHI OOECIEYMBAIOT IPAaBOBYID OCHOBY IJIsl TakUX AeWcTBHM. Tak,




HanpuMmep, EC He MoXeT perynupoBaTh LIKOJBHYIO IIpOIpaMMy M yCTaHaBIMBAaTh, Kakue

KJIacChl JOJDKHBI OBITh y MIKOJNILHUKOB. B moroBopax EC He OyaeT mpaBOBO OCHOBBI ISt

TaKuX JEHCTBHMH, IIOCKOJIBKY 00pa30BaHHUE OCTAETCS B KOMIIETCHLMH IOCYIapCTB-1WICHOB.
OO0ecnoKOCHHBIN Pe3KHM MOBBIIICHUEM YPOBHS M30BITOYHOTO BeCa M OKHUPEHUS
cpeau Hacenenusi EC, ocobenno cpenu nereir, EC pemmn pa3zpabotats Mepsl B
obmacTy muTaHus M Gpu3HUecKoit aktuBHOCTH. B cTtathe 168 JIOEC roBopurcs, uro
“BBICOKMH ypOBEHb OXpaHbl 3[0pPOBbs 4YeJOBeKa oOOecleuuBaeTcs NpH
OIpPENeNeHUH M OCYIECTBICHUN BCEH MONUTHKHU U AESITENbHOCTU COI03a” U YTO
“Coro3 moouIpsieT COTPYAHHYECTBO MEXIY TOCyAapcTBaMH-4ieHaMH B 00JacTd
obmectBeHHOTO 31paBooxpaneHus”. OqHako EC He MOXeT mpocTo NPUHSTH OIWH
WIN HECKOJIBKO 00s13aTeIbHBIX aKTOB JUIA PELICHUs IPo0aeMbl okupeHus. Pemenne
9TOl TpoOeMbl OOIIECTBEHHOTO 3IPaBOOXPAaHEHHS MPEANoaraeT WHTErpaluio
PasINYHBIX CTPAaTeruil, HauyMHas OT 3APABOOXPAHEHUS U IPOLOBOJILCTBEHHON
0e30macHOCTH,  3aKaHYMBasi  CEJIbCKMM  XO3HCTBOM,  HMH(OPMALHOHHBIM
0011eCcTBOM, TPaHCIIOPTOM, 00pazoBaHueM U KyibTypoil. Kommerenuus EC B aTux
00JIaCTAX CYIIECTBEHHO DAa3IHyaeTcs, MO3TOMY MOIYT HCIIOIb30BaThCA TOJBKO
coBMecTHbIe ycunus rpaxaan EC.

[IpaBOBYI0 OCHOBY MOXKHO HAaMTH B IOJIOKEHHUSX IOTOBOPOB, KOTOPBIE TO3BOJISIIOT
EC peiicTBoBaTh B ompeeieHHOW 00NAaCTH TONUTUKA M KOTOpPBIE OMpPEAeNsSIOT MacmiTad
Takux JAeHCTBUI. B TakoMm ycClIOBUM JOTOBOpa TaKXKe yKa3bIBaeTCs, kakue yupexaeHus EC
KOMIIETEHTHBI JIeHCTBOBATh, KaKOM MpPOLEAYpPEe OHU IOJDKHBI CIIEAOBAThH, @ TAKXKE KAKOIO
poma TpaBOBOW akT MOXET ObITh MpuHAT. OH TaKke OmpeAessieT MPUMEHUMBIA THIT
xomnereHnn EC (MCKIIOYMTENbHAs, COBMECTHAs, MOACPKUBAOIIAs/ TTapalIeIbHAas),
KOTOPBIl HEMOCPEACTBEHHO BIMSAET HAa CIIOCOOHOCTh CTPaH-WICHOB JI€HICTBOBATb.
IIpumepoM MOXKET CIyXKUThb IOTOBOpHAs CTaThs, YCTaHaBJIMBAIOLIas MPABOBYI0 OCHOBY
nevicteuit EC B o0nactu BHyTpenHero peiaka. Ctares 114(1) JPEC racut:

Eeponeiickuii napnamenm u Cosem, Oeticmeyss 8 COOMEEMCMEUU C O0ObIYHOU
3aKOHOOamMeNbHOU npoyedypoll U nocie KOHCYTbmayuu ¢ SKOHOMUYECKUM U COYUATbHBIM
KOMUMEmom, NPUHUMAaem mepbl N0 COMUNCEHUIO NONONCEHUL, YCMAHOBIEHHBIX 3AKOHOM,
pe2nameHmom U AOMUHUCMPAMUBHBIMU MepaMu 8 20Cy0apCmeax-yieHax, Komopbvle
umerom ceoell Yeuvio co30anue U GYHKYUOHUPOBAHUE HYMPEHHE20 PLIHKA.

Ora crarbs 114(1) APEC no3Bonser EC mpuHUMAaTh Mepbl B 001aCTH BHYTPEHHETO
pBIHKa. B HEM mepeuuncnaioTcs COOTBETCTBYIOIINE yupexieHus (EBponelickuii mapaameHr,
CoBeT M PKOHOMUYECKHH W COLMAJbHBIA KOMUTET) M IpOLexypa, KOTOPOH HeoOXomuMo
cienoBarth (OOBIYHAS 3aKOHOJAATENbHAS MPOIEAypa). OTO ACWCTBHTENHHO IIHPOKHE
noiHomounst ausi EC nelictBoBath, U, TaKMM 00pa3oM, npaBoBasi 6a3a BHYTPEHHETO PbIHKA
0OBIYHO MCIIOJIB3YETCS B Ka4€CTBE MPaBOBOM OCHOBBI 1 HHULMaTuB EC.

BaxHOCTh 4eTKOTro yka3zaHHs NPaBOBOW OCHOBBI B 3akoHe EC Oblia mogvepkHyTa B
nene Komuccus npomug Cosema (2009):

“IIpaBoBasi ocHoBa akTa [EC] momkHa TakXe YKa3bBaTbCI B CBETE
NPUHIOMIIA TPEIOCTABICHHBIX MOJHOMOYHMH, 3aKPEIUIEHHOTO B IIEPBOM IYHKTE
crarbu 5 [norosop o EC] cornacHo kotopomy [EC] nomxken neiicTBOBaTh B paMKax
MOJTHOMOYHH, TPENOCTAaBICHHBIX €My, W Ileliel, IMOCTaBJIEHHBIX TMepes] HUM
JIOTOBOPOM Kak BO BHYTPEHHHX, TaK U B MEXIyHapoaHbIX aeiictBusx [EC]. B aroit
CBSI3M COOTBETCTBYIOIIAs IPaBOBasi OCHOBA HWMEET KOHCTUTYLIMOHHOE 3HA4YCHHE,
MOCKOJIbKY, OOJIafiasi JIMIIb TpenocTaBieHHbIMH moixHoMouusiMu, [EC| momkeH
NpUBS3aTh 3TO pEIIEHHWE K YCIOBHIO JIOTOBOPA, KOTOPOE YIOJHOMOYHUBAET €r0
yTBEpXAaTh Takylo Mepy. Kpome Toro, ykazaHue mpaBOBOIl OCHOBBI OIpeNeisieT
pazaenenue noasHomounit Mexay [EC] u rocynapcrBamu-dnenamu.”



Ecmm  mpucMoTperhcs, TO  JOTOBOPHI  COIEp)KaT  IMMPOKWAN  JHWAIa3oH
3aKOHOJATEILHEIX KOMIIETCHIIMH, BKIIIOUas oOmee molokeHue crtateu 352 TOEC
"BCceoOBEMITIOIIAS KOMIIETCHIUA'. OTO IOJIOXKEHHE MOXKET HCIIOJIB30BAaThCA B KaUCCTBE
MPaBOBOW OCHOBHI JUIS TIPUHSATUS MEPBI B TE€X CIydYasX, KOTJa HUKAKUE JPYTHUC YCIOBUS
JIOTOBOPA He HAJeNnAT yupexacaus EC HeoOX0MUMbIMU TTOTHOMOYMSIMHE JUIS €€ TIPUHSTHSL.
bonee Toro —Cyn Eppometickoro Coroza MHPOKO HHTEPHPETHPOBAN ITH TOJIOKECHHUSA,
UCTIOJIBb3Ysl TEJICONIOTUYCCKYI0 MHTEPIIPETAIMI0O M Pa3BUBasi JOKTPUHY MOJPa3yMEBACMBIX
MOJTHOMOYHH, KoTopas naia momrHomouus EC u nobasuna cdepy neicTus.

(IlepBast) mupektuBa 0 paboueM BpeMEHHU ObLla OCHOBaHA HA TIOJOKEHHUH O]

3aronoBkoM 'Paznmen X' (Title X) moroBopa o " conmanbHOi monutuke’ (ObIBIIAs
craths 118a(1) EEC, xotopas B Hacrosmee Bpems sBisgercs cratbeit 153(1)(a)
JDEC). D10 nonoxkenue no3pomwiio EC 'cnoco0CTBOBaTh YITyUIICHHIO, 0COOCHHO
B paboueli cpene, B 9acTH, Kacalomehcs 3M0pOBhs U 0€301aCHOCTH PaOOTHUKOB'.
HupexkTBa ycTaHaBIMBaJla MHHUMAaJbHBIE TPEOOBAaHWS IO OXpaHE Tpyna H
TeXHUKe 0e30MacHOCTH AJisl OpraHu3anuy pabodero BpeMeHn. Bmecte ¢ TeM oHa
TaKkKe€ CTPEMHUTCS COTNACOBaTh OOMIYI0 OpraHHM3alHi0 pabdovYero BpPEMEHH,
perynupys Takue BOMPOCHI, KaK MUHHMAJbHbBIC MEPUOIbl €XKETHEBHOTO OTIBIXA,
€XEHEJENbHBI OTABIX W €XKETOJHBIA OTIYCK, a TakKe IMepephiBbl HAa OTIBIX U
MaKCHUMaJIbHOE eKeHeNlebHOe pabodee Bpems. Kpome TOro, oHa OXBaThIBaeT
TpeOoBaHUsI, Kacaoumecs pabora B HOUHOE BpeMsi, CMEHHOM paboThI U Xapakrepa
pabotel. BozaukaeT Borpoc: obmanaet i EC it 3T0ro KOMIETEHINEH 1 yMeCTHA
71 BEIOpaHHasl IpaBoBasi OCHOBA?
Korma BenuxoOputanusi mpexactaBwia aeno B Cym Espomeiickoro Corosa, cyn
IIFIPOKO OCMOTPEI JIEN0 | 3asSBWII: “ B TEKCTOBOW (opMyIrupoBKe cTaTthu 118a Her
HUYETo, YTOOBI YKa3bplBalo, YTO TOHATHA ‘pabouas cpena’, ‘Ge30macHOCTh’ W
‘3I0pOBbE’, KaK HCIOJB3YECIOTCI OHM B JTOW CTaThe, CIEAYET TOJKOBaTh
OTPaHUYUTENBHO (MIPU OTCYTCTBUH JPYTHX YyKa3aHWil), a HE KaK OXBATHIBAIOIIUE
Bce (akTopbl((pU3NUECKUE WM HWHBIE), CIIOCOOHBIC MOBIHATH Ha 3J0POBbE H
Oe3ormacHOCTh pabOTHUKA B €ro paboueil cpeae, BKIOYAs, B YAaCTHOCTH,
ofpe/ieNieHHbIe aCTIeKThl OpraHu3alnuy pabodyero BpeMeHu .

B pesynsrare, cmyuan, xkorna Cyn EC aHHynmupoBan akThl, IPUHATHIE WHCTHTYTaMU

EC u3-3a 0TCYTCTBHSI KOMIIETEHIINH, SIBISIFOTCS PEIKUMHU.
B xon1ie 90-x romoe EC 3anpeTun Bce (opMbl peKiiaMbl M CIIOHCOPCTBA TaOAYHbIX
m3fenuii. ['epMaHMs mMporosocoBajia MPOTUB 3TOTO 3aKOHA W TI0Aaja WCK B
EBpornelickuii cyq HauMHAas MUMEKIONIME KOHCTUTYIIMOHHOE 3HAu€HUE JeJOo O
pekname mabaxa. I'epmanus yreepxaana, uro EC, 3anpeTus Bce GOPMBI peKIaMBbI
Ta0ayHBIX W3MIEIHA, BBIXOAWT 332 paMKd TOTHOMOYWiA, mepenaHHpix EC
rocygapcrBamu-wieHamu. EC cocnancs Ha HEOOXOAMMOCTh CO3JAHHS OOIIUX
MIPaBHJI PEKIIAMBI B €BPOIIEHCKUX cTpaHax. Pa3nnynbple cTaHIapThl HA €BPOTIEHCKOM
poiake, yrBepxaan EC, co3nanu Obl 3HaUNTENbHBIC TPENSTCTBUS IS CBOOOIHOTO
nepeMenieHns TabavHbpIX u3zaenuii B EBporre.
Cyn EC Bctan Ha cropony l'epmanuun. Cya mOCTaHOBWIJ, YTO HOBAasi JUPEKTUBA
3amnpemniaeT Bce opMBbI peKiIaMbl Tabaka, TAKMM 00pa3oM, OBIIIO COBEPITICHHO SICHO,
YTO peasibHas Lenb, npecienyemas EC, 3akirodaercs: He B IOOLIPEHUH CBOOOIHOTO
JIBYDKEHMS TaOauHbIX W3JIENNH, a B COKpAIlEHNH BO3JICHCTBHSI peKJiaMbl Tabaka Ha
rpaxgan EC. VHBIMH coBaMH, €CIHM 3asSBICHHOW IIENBIO0 JUPEKTHUBHI OBLIO
MPOJBIDKEHNE BHYTPEHHETO PBIHKA Ta0auHBIX W3JENIWN JUISl CO3JIAaHUS EIMHBIX
OpaBWwI B pEKiIaMe, TO OCHOBHOW IENbI0 SIBISUIACh cdepa OOMEeCTBEHHOTO
31paBOOXPAHEHHUSL.



IlockonbKy B COOTBETCTBMM C JOrOBOpaMHM B 00jgacTd OOIIECTBEHHOIO
3apaBooxpaneHns EC He oOmagaer MOJHOMOUYMSMU YCTaHABIMBAaTh OOIINE
npaBuia Ha Bcel Tepputopun Coro3a, JTUPEKTHBA C TAKMM HIMPOKUM OXBAaTOM HE
Moria ObITh mpuHsATA. JupextuBa Obuta aHHynmupoBaHa, © EC Obul BRIHYXIEH
nepecMoTpeTs cBou neicTBus. [loznHee EC mpuHsSI HOBYIO TUPEKTHBY, KOTOpas
ABysieTcsl Oosiee y3KOM IO OXBaTy M KOTOpas 3alpelacT peKiaMy Tadaka TOJIBKO
TOT/a, KOT/Ia OHA MMEET TPaHCTPaHWYHBINH 3P PeKT.

BrlITekaromuii U3 3TOro acmekT MPUHLMIA HaJlElNeHUs MOJHOMOUYUSAMH 3aKpeIuieH B
cratee 13(2) ADEC, xoropas mmacut, 4To “KakJoe YUpe:KACHUE NEHCTBYeT B Mpeenax
MIOJTHOMOYHH, MPENOCTaBICHHBIX €My B JOTOBOPaX, U B COOTBETCTBUH C IPOLENypaMH,
YCIIOBUSIMH U LIEJISIMU, M3I0KEHHBIMU B HUX . JlaHHas cTaThs IOMONHAET pa3rpaHUyYeHHE
KomneTreHIMi Mexay uHceruryramu EC u 3ammry uHCTHTYLMOHaNbHOTO Oananca. Kpome
TOT0, TaKkoe NMpaBujo nAenaeT MHCTUTyThl EC Oonee momoT4eTHHIMH, a 3aKOHOAATEIIbHBIHN
nporecc Oonee mpo3pauHbiM. Takum 06pazom, uHCTHTYT EC MOXeT neiicTBOBaTh TOJIBKO B
TOM CIydae, €ClIi eMy ObUTH NIPEeJOCTaBICHBI IIOTHOMOYHSI.

B cootBerctBum co crareeit 13(2) HAPEC, ecim wmuctutyr EC wucmomssyer
MOJIHOMOYMSI, MpUHaaiexamue apyroMy uHctutyty EC, u npunumaer akt, To Cyn EC
aHHYIIMPYeT TaKOW aKT, KaK TOJBKO N1eo OymeT mepemaHo B cyd. EBpomeiickuit cyn Takke
AHHYJIMPYeT 3aKOH, €CIM HMHCTUTYT HCIIOJIb3yeT HEBEpHbIE IPaBOBbIE OCHOBAHMS I
cBoero akta. B cBs3u ¢ atum Cyn EC HEOZHOKpATHO 3asiBIISUI, UTO B PAMKaX OpraHU3allud
noixaomounit EC BbIOOp MpaBOBOTO OCHOBAaHUS MOXKET 3aBHCETh HE MPOCTO OT B3MISIOB
WHCTUTYTa B OTHOIIEHHM TpecieAyeMoil LenHu, HO JOJDKEH OCHOBBIBATbCS Ha
OOBEKTHBHBIX (haKTOpaxX, KOTOpbIe MOANAIOTCS Ha cyAeOHBIM mepecMotp. Kak mpamio,
CIOPBI TaKOTO POJia BO3HHKAIOT, KOTZa BHIOOP MPAaBOBOTO OCHOBAHHS WHCTUTYTOM BIUSICT
Ha [IPaBo royioca Win Apyrye npapa(HarnpuMep, IpaBo Ha NOITy4YE€HUE KOHCYIBTALNHN).

Yare Bcero TpyAHOCTH BO3HUKAIOT TOTJA, KOTAA MPEACTABISETCS LEIeco00pa3HbIM
HaJIMYUE HECKOJIBKMX IPaBOBBIX OCHOBaHWH. Eciu kakoe-nu0OO0 JEHCTBHE B OCHOBHOM
OTHOCHUTCSI K OTHOMY, XOTSI ¥ KPaTKO KacaeTcsi Ipyroro, CieayeT BEIOpaTh MHOE IPABOBOE
ocHoBanue. Ecnu ke, oHako, 3Ta Mepa KacaeTcs ABYX WM Oojee oOnacTtedl MONUTHKH
Oosee UM MEHee B paBHOM CTENEHH, TO 00a (HECKOJIBKO) YCIOBHUS JOTOBOPA JOJIKHBI OBITh
M3JIOKEHbI B KaueCTBE IIPABOBOTO OCHOBaHUS. B HEKOTOPHIX ciydasx — Korjga Takue
YCIIOBHUSI TIPEAyCMaTpPHUBAIOT pa3nuyHoe ywactue EBpomeiickoro mapiameHTta — cya
omnpenensieT npeodaaroiiee yCIOBIe IPaBOBOH OCHOBBI.

Xors mnpenmensl kommereHuud EC  perynupyloTcs TNpPUHLMIOM — HaJAEJICHUS,
UCIIOJIb30BAHUE 3TUX T[OJHOMOYMH pEryJupyercss NPUHLUUIAMU CYOCHIMApHOCTH U
MPONOPIHOHATHHOCTH. OHU aHAM3UPYIOTCS B HIDKECIEAYIONIIUX pa3iesax.

CyO0cuanapHocTh

CyOcuanapHOCTh W TPONOPIHOHAIBHOCTh SIBIISIOTCS BBITCKAOIIUMHU — MPUHIMIIAMHA
MIPUHITUTIA HaJleJIeHNUS KoMIeTeHe. OHn orpannmuuBaroT AeicTeus EC u ompenesior, B
kakoi crermenn EC MOXET OCymecTBIATh TIOJHOMOYHS, BO3JIOKCHHBIE Ha HETO
nmoropopamu. OHHM BCTYMAIOT B JIEHCTBHE B cUTyanuu, korga EC obnamaeT xoMmmereHIuei
JIEHCTBOBaTh, HO €r0 KOMITCTEHIIUS pa3leseTcsi ¢ TocylapcTBaMHU-WiIeHAMHU (CM. O
COBMECTHOM KOMIIETCHITUH B TJIaBe 4 BEIIIIE).



IIpuntun cyOcuamapHoCcTH ompeneiaeH B crathe 5(3) Jloroop o Empormeiickom
coto3e. OH [acur:

B coomseemcmeuu ¢ npunyunom cybcuouaprocmu, 8 mex 0O1ACMAX, KOMOpble He
noonaoarom noo €20 UCKIOYUMENTbHYI0 KOMIEMEeHYUI0, COl03 OelCmayem, Mmoabko eciu U 6
motl Mepe, 8 KOMOPOU yeiu npeononazaemo2o 0elicmsus He Mo2ym ovims 6 00CMAmMo4HOU
Mepe  OOCMUSHYmbl  20CYO0apCMEAMU-YJIeHAMU HA YEHMPATbHOM YPOGHE UMU  HA
PECUOHATLHOM U MECHOM VPOBHe, HO 6 CUTYy MAcCumabos uiu NnociedCcmeull
npeononazaemo2o 0elcmaust, Mo2ym Obimb ayuuie peanusosansl Ha yposre Coro3a.

3AMETKA: IHpunyun cybcuduaprocmu npumeHAemcsa mMoOAbKO 6 mex o0nacmaiax,
Komopyle ne 6x00am 6 uckaouumensuyto komnemenyuio EC.

Kak BumHO U3 TekcTa ctathu 5(3), MPUHIMIT CyOCHAUApHOCTH TpedyeT, yToobl EC He
MpEeINPUHAMAN HUKAKUX AEWCTBUH (32 NCKITIOUEHHEM TeX 00JacTeid, KOTOPBIE BXOMAT B €T0
UCKJTIOUUTEIIEHYIO KOMIICTCHITUIO, TAKUX, KAK KOMMEpYeCKas TOJMTHUKA UM KOHKYPEHITHS ),
€CJIM TOJBKO OHU HE SABIAIOTCA Oosee 3(p(PpeKTHBHBIMY, YeM ACHCTBUS, PENTPHHIMAEMbIE
Ha HallMOHAJIbHOM, PETHMOHAJIBLHOM WM MeCTHOM ypoBHeE. Iloatomy, ecnu mHctutyt EC
TUTAHUPYET BBECTU Ty WIM HHYK HOPMY WJIM JHUPEKTHBY, OH JIOJDKEH 3ajaTh ceOe JBe
TPYIIIBI BOIIPOCOB U BO3AEPKATHCA OT NEHCTBUM, €CIIU OTBETHI OTPHULIATEIbHBIE:

e mecm  HeobXoOuMocmu  (Takke  Ha3bIBAEGMBI  mecmom  HAYUOHATbHOU
Heoocmamournocmu):. HeoOxomumbl u nedicteust EC [uist JOCTHIKEHUS 3TOM 1€ ?
MoXHO NnM [OOCTUTHYTh LEIM NpeaiaracMoro JAEeUCTBUS WIH JOCTUTHYTh B
JIOCTAaTOYHOM cTeneHu Toiabko Ha ypoBHe EC? EC MokeT AeiCTBOBATH TONBKO B TE€X
Cllydasix, Korja IeJIM MpejlaracMbIX JCHCTBUH HE MOTYT OBITh B JOCTATOYHOMN
CTENeHH JOCTHTHYTHI TOCYJapCTBaMHU-WIeHaMH (IEHTPAJIM30BaHHO WKW Ha
PErHOHATFHOM YPOBHE).

o Oonvuuli mecm npeumyuecme/006agnenHol cmoumocmu (TakKe Ha3bIBaeMBbIH
cpasHumenvbHvlM mecmom 3¢gekmuenocmu): Byner nu mens JTydile JOCTUTHYTa Ha
ypoeHe EC — T. e. mpuHecyT au jaelictBus Ha ypoBHe EC Oosbllie MOJb3bI, YeM
JICHCTBUS TOCYIapCTB-wIeHOB? MHBIMU cjoBaMu, OyJeT JiM 11eJ0€ OOJbIIe CYyMMBbI
yacteil? EC He momkeH IOeHCTBOBAaTh, €CIM OH HE MOXET Jy4lle AOCTUYb LEeiei
MpeJiaraéMbixX JeUCTBUH.

Taxoit MpUHIKIT HAIIpaBlieH Ha O0eCIedeHHe TOTrO, YTOOBI PEIIeHUs MPUHUMAIUCH
KaKk MOXXHO OJbke K TpakJaHaM M YTOOBI IMOCTOSIHHBIE MPOBEPKH IPOBOAMINCH IS
MOJITBEPKICHUSI TOTO, YTO JEWCTBHS Ha ypoBHEe EC ompaBgaHbl B CBETE BO3MOXKHOCTEH,
JIOCTYNHBIX HAa HAllMOHAJbHOM, PETHMOHAJIBHOM WJIM MECTHOM ypoBHe. Kpome Toro,
CyOCHIMApPHOCTh TECHO CBsI3aHA C MPUHITUIIOM IMPOMOPITHOHATEHOCTH, KOTOPBIA TpelyerT,
yTOOBl IMOOBIe aeiicTBUs EC He BBIXOOWIM 3a paMKH TOTO, YTO HEOOXOIUMO IS
JIOCTHXKEHHUSI LIeJIel JOTOBOPOB.

EC He nmomkeH OeWCTBOBAThH TaM, TJE IIEITH

EC gomxkeH neficTBOBaTh TaM, T€ IENH, MOTYT OBITH YIOBIETBOPUTEIHHO
KOTOpPBIE HEOOXOJMO JIOCTUYb, MOTYT JOCTUTHYTHI roCylIapCTBaMH-WIEHAMH,
OBITH Jy4lle JOCTUTHYTHl Ha ypoBHe EC JEHCTBYIOIIMMU WHAMBHTYyaIbHO,

orpanudmBas noaHomouns EC

st Toro 4To0OBI OTBETUTH HA BOIPOC, KT0 — EC mim rocyaapcTBa-4ieHbl — HMEIOT
[IPaBO JIEHCTBOBATh B KOHKPETHON CHTYyallld, HEOOXOAUMO OICHHUTb, KTO JIYUIIIE TOIXOMUT
JUISL JOCTHDKEHUS LI, IpecileayeMoi 3TOM KOHKpEeTHOM monutukoil. Hanpumep, mHorue




BOIIPOCHI, CBSI3aHHBIE C OXPAHON OKPYXAIOIIEH CPeibl, MOTYT OBITh YCIICIIHO PEIICHBI Ha
MECTHOM WM HallMOHaJbHOM YypoBHe. OJHaKo, ecay KOHKpeTHas IeJib uMeeT Oojee
IUPOKHMH OXBar (HampuMmep, Oopb0a ¢ W3MEHEHHEM KJIMMara, ITHPOKOMACIITA0OHBIM
3arpsi3HEHUEM), TO NIEHCTBUS Ha €BPOIECHCKOM YpOBHE MOTYT OBITH IMpPENOYTHTENbHEE
HAIIMOHAJIBHBIX JIEHCTBUH, OCKONBKY Mephbl, mpuHAThe EC, MOTyT HMeTh Ooliee MIHMpOoKoe
BO3/ICHCTBHE.
OTO 0OBSICHSET, MOYEMY CHCTEMa TOPTOBJIM KBOTaMH Ha BBHIOPOCHI Oblia MPHHATA
EC, a ne ormempHBIMH TOCyHapcTBamMHu-wieHamu. BwmemarensctBo EC B aToMm
ciydyae OBUIO B COOTBETCTBUM C NPUHIMIIOM CYOCHIMApHOCTH B CBETE
TPAHCTPAHUYHOTO XapakTepa HW3MEHEHHUs KJIMMara W BBIOPOCOB, B YACTHOCTH.
IToaTomy KkoOpmuHAIWsI AEUCTBHI TO HM3MEHEHWIO KimMara Ha ypoBHe EC
cuuTaeTcsi HeoOXOIMMMOH, MOCKOJBbKY UYpe3MepHOe NelieTMpOBaHUE NEHCTBUI Ha
YPOBEHb  TOCYJApCTB-WIEHOB IPHUBEAET K PA3ACICHUI0 U CHIDKCHHIO
3 PEKTUBHOCTH BCEH CYIIECTBYIOMIEH CHCTEMBI.
Cuctema Toprosiu kBotamu Ha BeIOpockl EC (abp. EU ETS) paccmarpuBaetcst kak
KpaeyronpHbelld kKamMeHbp nonutukun EC mo O6oprbe ¢ M3MEeHeHWeM KinMaTa U ee
KJTIOUEBOM HHCTPYMCHT JJIsL CHUKCHHUA BI)I6pOCOB IMapHUKOBBIX ra3oB
skoHOMUYecKH 3 (ekTrBHBIM 00pa3oM. CricTeMa TOProBiIM KBOTaMH Ha BBIOPOCHI
EC (ETS EC) pa6oraer B 31 crpane (Bce 28 crpan EC mmoc Ucmanawms,
Jluxtrenmreitn 1 Hopserus). Cucrema paboTaeT 1Mo NMPUHIUIY "OTpaHUYEHHS U
TOPTOBIM KBOTaMU Ha BBIOPOCHI", B COOTBETCTBUU C KOTOPHIM YCTaHABIMBAETCS
MaKCHMaNbHBIH  ypOBeHb (MpeleNbHOE 3HAYCHUE) o0ILIero  KOJIM4YecTBa
IMapHUKOBBIX Ta30B, KOTOPLIC MOTYT BBIACIATHECA BCCMU YUYACTBYHOIIMMU
ycranoBkamMu. "KBOTHI" Ha BBIOPOCHI 3aTeM BBICTABISIOTCS HA AyKIMOH WA
pacrpenenstoTcs 0ecIuIaTHO, a 3aTeM MOTYT ObITh IPOJaHEL.

OpHako MpUMEHEHHE MPHUHIHINA CyOCHINApHOCTH YacTO MPHUBOIUT K CEPHE3HBIM
cnopam Mexay EC u rocynapcTBaMu-uieHamH , a Takke Mexny omsnecom u EC.

Takoll cnop BO3HHK B CBA3M C perynupoBaHueMm poymuHra. B 2007 rogy EC
npuHst [lonokeHre o poymMHHTE, B KOTOPOM OBLIM YCTaHOBIEHBI MaKCUMallbHbBIE
Tapu(bl, KOTOPBIE ONEPAaTOpPbl MOOMJIBHON CBSA3M MOTYT B3MMAaTh 3a T'OJIOCOBBIC
BBI30OBBI, CJIEJIaHHBIE M TIOJy4YeHHBIE TIIOJIb30BAaTENsIMU 3a TMpeleNaMu HX
coOcTBeHHOH ceTu. [locTaHOBIIEHHE TaKkKe YCTaHABINBACT MAKCUMAJIbHBIH Mpe/es
JUIS ONTOBBIX COOPOB 32 POyMUHT, APYTHMH CJIOBaMH, LICHY, YIJIAYMBAEMYIO CEThIO
MOTpedUTeNsT HMHOCTPAHHOM CETH, KOTOPYIO HCIIONB3YyeT 3TOT MOTPEOUTENb.
ITocraHoBneHue ObIIO MPUHATO HAa ocHOBaHMU cTaTh 95 EC (HacTosmas crarhs
114 JPEC) — nonoxeHus 0 BHYTPEHHEM pbIHKE. B mepBoHauanbHOM BapHaHTe
MpeaycMaTprBajIoch, YTO Cpok JeiicTBust npaBui ucredeT B 2010 romy, omHako
NO3JHEE B HUX OBbLIM BHECEHBI MOTIPABKH U CPOK UX ACHCTBUA ObUI IPOIJICH.
YeTplpe W3 BEAyLIMX EBPOMEHCKUX OMepaTopoB MOOWIBHOU cBsizu, Vodafone,
Telefonica O2, T-Mobile u Orange, ocmopuiM 3aKOHHOCTb PETYJIUPOBAHUS
poymunra B HammonansHom cyne BenukoOputanun. OHM yTBEpKIaiH, YTO
rocygapcTBa-wieHsl, a He EC, ABISAIOTCS Ty4YIIMM MECTOM [UISl PETYIHpPOBAHUA
sroro Bompoca. Cyn  BenukoOputanuu mnocraHoBun mnepenats neno B Cyx
EBpomneiickoro Coroza (depe3 mporeaypy NpeaBapUTEILHOTO MOCTAHOBIICHUS) W
CIIPOCHTh, HE HapymWJ JH 3akoHOAaTenbHbl opraH EC  mpuHIUNBI
CyOCHIMAapHOCTH W/UIIU IPONOPLHUOHATIBHOCTH.

Cyn EC paccmotpen persiaMenT U nmpeTeH3un. UTo KacaeTcs HapyIeHus TPHHIIIIA
cyocuanapaocTd, To EBponeiickuii Coro3 npuiien K BBIBOAY O TOM, YTO, YUUTHIBAs



B3aMMO03aBUCHMOCTh PO3HUYHBIX U ONTOBBIX COOPOB, 3aKOHOMATENbHBIA oprad EC
MOXKET Ha 3aKOHHBIX OCHOBAHHUSX CUUTATh, UYTO JIIs oOecredeHus: oecrepeOoiHOro
(YHKIIMOHMPOBAHHUA BHYTPEHHETO PBIHKA HEOOXOAMM OOIIMI MOIXOJ Ha YpOBHE
EC, no3Bonsitomuii omneparopam JEHCTBOBaTh B paMKaX €IMHON COIIACOBaHHOM
HOopMaTtuBHOUM 0a3bl. Cyl HpWHSII BO BHUMaHHE TOT (DaKT, YTO HAIMOHAJILHBIC
pETyAupyoIre opraHbl He UMEIOT 3P (EKTUBHBIX WHCTPYMEHTOB ISl JOCTHIKESHHUS
TpeOyeMBbIX IIeIIeH.

[Mpunnun cyObcuanapHOCTH TpuUMeHseTcss ko BceM uHctuTyTam EC u mmeer
MPAKTUYECKOE 3HAa4eHHe, B YACTHOCTH, JAJS 3aKOHOAATENBHBIX MpoLeayp. AHaIU3
CyOCHIMAapHOCTH BaXKEH NPH PacCMOTPeHUH HOBOM mHMuMatuBel EC, a Taioke mpu OleHKe
peneBanTHOCTH U EC mobaBneHHON cTOoMMOCTH cymiecTBytommx Meponpustuii. EC nmeer
YEeTKHE PYKOBOISIINE INPUHLUIBI, KaK 3TO JOJDKHO OBITH CAETIAHO IIPH Pa3pabOTKE HOBBIX
OPEAJOKEHUH WIM IPU  OLEHKE CYIIECTBYIOIIUX — 3TO SBJSIETCS YacThIO IOJUTHUKU
ayumero — perynupoBaHus. CremyeT  OTMETUTb, 4YTO  HEOOXOOUMO  HPOBEPSTH
CyOCHIMAapHOCTh KaK 3aKOHOAATEIIbHBIX, TAK U HE 3aKOHONATEIbHBIX HHUIINATHB.

[MpaBoBeie akTel EC B ux mpeamOyne, Kak NpaBWiO, COAEPKAT pa3bsSCHEHHUE

NpUHOMIIA CyOCHIMApHOCTH W mporopuuoHansHocTH. Hampumep, dupextuBa 06

OTITyCKe MO0 yXomy 3a pebeHkoM B § mrarax: “IloCKoNbKy Lenw AMPEKTHBHI, a

MMEHHO YIyYIIEHHE COBMEIIEHUS TPYIOBOM, YaCTHOM M CEMEHHOM KU3HU

paloraromux pomuteraed MU oOOeclieueHHE PaBEHCTBA MEXKAY MYXYHHAMU U

JKEHIIMHAMH B OTHOIIEHWUHM BO3MOXKHOCTEH Ha PBIHKE Tpyda U OOpalIleHHs Ha

paboueM Mecte B pamkax Bcero Coro3a, HE MOT'YT ObITh B JIOCTATOYHOW CTEIICHH

JOCTUTHYTHI TOCYIAapCTBAMU-UJICHAMHI U IIOTOMY MOTYT OBITh JIy4llle JOCTUTHYTHI

Ha ypoBHe Coro3a, Coro3 MOXET MPHUHATH MEPHl B COOTBETCTBUU C MPHUHLUIIOM

CcyOCHINapHOCTH, U3JIOKEHHBIM B cTaThe 5 JloroBopa o EBpomeiickom Cotroze. B

COOTBETCTBUU C NPUHIHUIIOM ITPOIMOPUHUOHAIBHOCTHU, U3JIOKCHHBIM B ITOM CTaThe,

HacTosAad JUPEKTUBA HE BBIXOAUT 3a paMKHU HCO6XOZ[I/IMOFO JJI JOCTMOKEHUA 3THUX

nenen.”

B 3TOM KOHTEKCTE OYE€Hb BAXKHBIM JOKYMEHTOM, KOTOPBIM MpHUIIET BMECTE C
JIuccaboOHCKMM  JOTOBOPOM,  SIBJISIETCS  NMPOTOKOJ O TPUMEHEHWH TPHHIIUIIOB
CyOCHIMAPHOCTH ¥ MPONOPIHOHAIBLHOCTH, KOTOPBIA ONIPENETISeT peai3aIii0 IPUHITAITA
cyocunnaproctu. Kpome Toro, JluccaOoHCKHiA JOTOBOP 3HAYMTENHHO YKPEMWIT TPHHIIUT
CyOCHIMApHOCTH, BBEIS HECKOJBKO MEXaHW3MOB YIPABICHUS [JII KOHTPOJS 3a €ro
MPUMEHEHUEM.

[IpoTokon TpeOyeT OT KOMUCCHHU yYUTHIBATh PETHOHANBHBIN U MECTHBIH aCMEeKThI
BCEX MPOEKTOB 3aKOHOAATENIbHBIX aKTOB. J[JI1 3TOr0 MPOEKThl 3aKOHOJATEIBHBIX AKTOB
JIOJDKHBI ~ ObITh ~ O0OCHOBaHBI C  y4eTOM  MNPUHIWMIIOB  CYOCHIWApPHOCTH U
MPOIOPIIUOHATBHOCTH. JII00OW MPOEKT 3aKOHOIATEIBHOIO aKTa JOJDKEH COJIepKaTh
MoJPOoOHOE M3JIOKEHHUE, TIO3BOJISIONIEE OIEHUTh COOIIOIEHNE IPUHITUTIOB CyOCHIMapHOCTH
Y PONOPLIMOHATBHOCTH.

OH Tak)Ke OKa3bIBACT 3HAYUTEIHLHOE BIMSHUE HA HAIMMOHAJIHHBIC TTAPIaMEHThI IIPH
oOecrieueHU TpUHIUIA CcyOcuanapHOCTH. HalmoHanbHBIE MapiiaMEHThl OCYIIECTBIISIOT
JIBOMHOW MOHUTOPUHT:

® OHHM UMEIOT MPABO BO3PaXKaTh MPH pa3pabOTKe 3aKOHOIATEILCTBA, U
® OHHU MOTYT OCIOPUTH 3aKOHOJATENbHBIA akT B cyae EC, eciu cOUYTYT, YTO MPUHLIMIT
CyOCHIMapHOCTH HE COOITIO/ICH.
IIpaBo HAIIMOHAJIbHBIX MapJIaMeHTOB BO3paXKaTh npu pa3paboTke



3aKOHOJATENIbCTBA  O3HAYACT, 4YTO KaKIbI HAlMOHAIBHBIM MapiamMeHT (Wid, B
JIBYXIANAaTHBIX MapJiaMeHTaxX, Kakgas Iajara HalWOHAIbHOIO MapiaMeHTa) MOXKET
BBIHECTH ‘00OCHOBAaHHOE MHEHHE’, KOIJa OHM CUUTAIOT, YTO IPEIJIOKEHHUE KOMHCCHH
HapylmiaeT NOpUHOMI cyOocuamapHocTH. Jlias 3Toro HeoOXoauMo, 4YTOOBI MPOEKTHI
3aKOHOJATENIbHBIX aKTOB OBUIM HAIPaBJIeHbI B HALIMOHAIBHBIC TTAPJIAMEHTBI U YTOOBI MEXTY
IPEACTaBIEHUEM TaKUX IPOEKTOB HALMOHAJIBHBIM MapJIaMeHTaM U JAaTON UX BKJIIOYEHUS B
noBecTKy AHs CoBeTa MUHUCTPOB AJISI IPHHATHSI MPOILET BOCBMUHEISTBHBIN EpUo IS
paccMOTpeHUs..

Ecnu 060cHOBaHHBIE MHEHHS COCTaBIISIIOT HE MEHEe OIHOW TpeTH (OJUH TroJIoC B
najate 3a JABYyXNaJaTHYIO MapiaMEeHTCKYI0 CHCTeMy M JBa Tojoca 3a OJHOMNAIAaTHYIO
CHCTEMY) TOJOCOB , OTHAHHBIX HAIlMOHAJBHBIM IApIaMEHTaM, MPOEKT AODKEH OBITh
paccMotpeH (“xenrtas kaprouka’). IHCTUTYT, MOArOTOBUBIIMK MPOEKT 3aKOHOAATENHLHOTO
aKTa, MOXET NPHUHATH PEIICHHE O €ro COXPAaHEHWH, U3MEHEHHMU WIN OT3bIBE, OOBSICHSA
IPUYMHBI 3TOTO peleHue. [ MpoeKToB 3aKOHOB, KacaroLINXCs CBOOObI, 0€30MIaCHOCTH U
NpaBOCYAMs, TIOPOT sIBIsieTcs Oosee HU3KUM (OgHa 4eTBepTh roiiocoB). Ecmu B pamkax
OOBIYHOW 3aKOHOAATENBHOW TMPOLEAYPHl XOTSA OBl TPOCTOe OONBIIMHCTBO TOJOCOB,
OTAAaHHBIX HallMOHAJIbHBIM napjaMeHTam, CTaBUT TIIOA COMHECHUEC COOTBETCTBHEC
NPEAJIOKEHHUs 110 3aKOHONATENbHOMY aKTy C NPHHLUIIOM cyOcuauapHocTH, U Komuccus
NPUHUMAET pEIICHHE COXPAaHUTh CBOE MNPEAJIOKEHHE, TO STOT BOIPOC IepenacTcs Ha
paccMmoTpenue 3akoHozaremo (EBponeiickuii mapmament u CoBeT), KOTOPBIA MpUHUMAET
pelieHHe B MEpPBOM UTeHMU. Eciau 3akoHOAaTedb CYMTAET, 4YTO 3aKOHONATEIbHOE
MMpEAJIOKCHNUE HE COBMCCTHMO C NPUHIIUIIOM CY6CI/IILI/IapHOCTI/I, OH MOXET OTKJIIOHUTH €TI0
0OJIBIIMHCTBOM YJICHOB COBeTa (B pa3mepe 55%) win OOJBIIMHCTBOM T'OJOCOB, MOJAAHHBIX
B EBpomneiickom mapnamente ("opamxesas kapra").

ITIponopuuoOHAIBHOCTH

Ilocne Ttoro, kak ObUIO ycTaHOBIeHO, uTo EC oOnagaer KOMIETEHIUEH B
OTpEIeNICHHON 00acTH MOMUTUKA U 4TO UMEeHHO EC MOXET JOCTHYh TOCTaBJICHHBIX
neneir Oonee 3pdekTuBHO, HeM TocymapcTBa-wieHbl, EC mo-TIpe)KHEMY HE MOXKET
JICHCTBOBaTh HE TOABEPrasch ApyruM orpaHudeHusiM. CyIIeCTBYIOIIUM OIpaHHYECHUEM
SIBJISICTCS] IPUHIIUT MTPOMOPIIMOHATIBHOCTH.

[Tpunnmn nponopuroHaIbHOCTH 3aKkperuieH B ctarbe 5(4) APEC, xoTopas miacur:

4. B coomsemcmesuu ¢ RpUHYUNOM NPONOPYUOHATLHOCIU COOepicanue u popma
Oeticmeuti Coio3a He OO0INCHBL NPesblUamb Mo20, 4mo HeoOX00UMO O/t OOCHMUICCHUS
yenet 002080po8.

Kak w mpuHOun cyOCHAMApHOCTH, MPHUHIUI MPOMOPIHOHAILHOCTH PETYIUPYeT
ocymectienne nonHomounii EC. OH opueHTHpOBaH Ha TO, YTOOBI YCTaHOBHUTH MEPHI,
npuHuMaeMbie HHCTUTYTamMu EC B onpesieNieHHbIX paMKaxX. B COOTBETCTBUH ¢ IPUHIIUITOM
NPOMOPIUOHANEHOCTH JekcTBUs EC MOMMKHBI OrpaHUYUBATLCS TEM, YTO HEOOXOAUMO ISt
JIOCTHIKCHHMSI 1IEJICH JOTOBOPOB, U HE JIOJDKHBI BBIXOJUTH 32 PAMKH 3TOTO.

B ommuume or mpuHmMIA CyOCHAMAPHOCTH, KOTOPBIA ONpEACINsAeT, JOJDKHA JIH
00I11as1 KOMIIETEHIIMS OCYIIeCTBIAThCS EC, IPUHIUI IPONOPIMOHATBHOCTH IPEAINOJIaraer,
yto EC uMeeT npaBo OCYIIECTBIISATh CBOKO KOMIETEHINI0. OTHAKO OH OrpaHUYUBaET cdepy
OXBaTa W WHTCHCHBHOCTh TaKWX JIEHCTBHI, HE3aBHCUMO OT XapakTepa camou
KOMITETCHIIHH.



3AMETKA: Cybocudouapnocms - 3mo mo, Kmo 001)4ceH NPUHUMANLb MePbl;
nPONOPUUOHATLHOCHb - IMO XapaKmep 100X Mep, KOmopsle 001HCHbL RPUHUMAMbCA.

s coOmroneHns MpUHLMIA MPOIIOPIHNOHATBFHOCTH aercTBus EC MOmKHBI OBITH
MaKCHUMAaJIbHO MPOCTBIMH M COOTBETCTBOBATh YAOBIETBOPUTEIBHOMY JOCTHIKEHHIO €T0
neneid. Takum oOpazom, THCTUTYTHI EC TOIDKHBI U3yYUTH BOIIPOC O TOM, IEHCTBUTEIHHO JIH
HEOOXOIMMBI 3aKOHONATENbHbIE MeEphl MM MOTYT OBITh HCIOJB30BaHBI JAPYTHe
3¢ eKTUBHBIC B IOCTAaTOYHOH CTENeHH cpeAcTBa ((puHAHCOBas MOAJCP)KKA, MOOIIPEHHUE
COTPYIHMYECTBA MEXIy TOCYyIapCTBAMH-WICHAMH IIyTeM MPHHATHAS PEKOMEHIAIHH,
NoOY>KICHNE K TPUHATHIO MEp Ha OCHOBE pe3oiionuu U T.A.). IIpomie roBopsi, cpeacTsa,
WCTIOJIb3yeMBI€ JJIS TOCTIDKEHUSI KOHKPETHOM IENH, TaKOH KaK 3allnTa 3I0POBBS, JTUIHBIX
JAHHBIX, YAYYIIEHHE BHYTPEHHEro pbIHKa HHU(POBOH TOProBIM WIH oOOecredeHue
NpU3HaHUA NPO(ecCHOHATBPHON KBalM(UKAMK, JAOIKHBI OBITH aJanTHPOBAaHBI K 3TOU
koHKpeTHOW 1ienu. Ecmm EC Moker AocTwdb TOW Ke IETH C IIOMOIIBI0 MEHEe
paaMKaIbHOTO CPEACTBA, TO CIENYET BOCIIONb30BATHCS €TO0 BAPUAHTOM PEIICHHUS.

Tect Ha TPOMOPIMOHATHHOCTH COCTOWUT W3 JBYX OCHOBHBEIX 3TaroB. [lepBbiM
[I1aroM SIBIISIETCSL BOMIPOC O TOM, yMeCHeH JIH BOIIPOC 00 M3MEpeHHH. DTOT miar Tpedyer
MIPUYUHHO-CIIEZICTBEHHON CBA3M MEXAY MEpOil U mpecienyeMoii enbio. OH KOHTPOJHUPYET,
He ObLIa JIM Mepa MPUHSTA TPOU3BOIBHO. BTOPEIM maroM siBisieTcst BOIIPOC O TOM, ObLiIa Jin
3Ta Mepa Heobxooumoti. OH OPUSHTUPOBAH Ha TO, YTOOBI POBEPUTH, HE 3alllia JIK 3Ta Mepa
JANbIlle, 9YeM 3TO HEOOXOmMWMO IS JOCTIKEHHS TpecieqyeMoil 3akoHHOH memu. Kak
ormevaercs Cyaom EC, orpanudeHust He JOJDKHBI COCTABISITh, C YYETOM IpECIeAyeMOil
LeJN, Hecopa3MepHbIe 1 HeOOOCHOBAHHBIE TIOMEXH, TIOJIPHIBAst CaMy CYTb THX IPaB.

MHorue cTpaHsl MUpA, a TAK)KE MEKYHAPOIHBIE OpTraHU3aIlMA OPUEHTHPOBAHEI Ha

TO, 4TOOBI ~OIPAaHUYHUTH TOTPEOJICHUS SHEProPeCypcoB — 3TO CBSI3aHO KaK C

HKOJIOTHYECKAMHU TpoOIeMaMu, TaK U C TeOMOTUTHISCKUMHU TIpobiemMaMu. MoxHO

MOAYMaTh O PA3IWYHBIX METOJaX, KOTOPHIE MOXXHO OBIIO OBI HCIONB30BATH IS

STOM WEeNU: OrpaHUyYeHHE 4YacoB IMOJa4yd 3JIEKTPO3HEPIUH, IOBBIIICHHE IIEH,

MOJIEP)KKA Pa3BUTHS W CONEHCTBHE WCIONB30BAaHUIO O00OpYHOBaHUS, KOTOpOE

sBisiercst 6onee HSHEProdQEKTUBHBIM, TOBBIIIEHHE OCBEJOMICHHOCTH I'paXJIaH U

o0yueHrne WX OTpaHUYEHUIO HCIIONB30BaHUS SHepruu u Tak nanee. Korma EC

MPEINPUHSI IIard M0 COASHCTBUIO SHEPTOCOEpEeKEHHI0, BO3HUK BOIIPOC: KaKOH

BapuaHT IIOJIMTUKH ABIISICTCA HaI/IGOJIee MHOAXOAAILIINM JJIsA CHMKCHUA

MHIMBUAYaJIBLHOTO MOTpeOneHus 3nekTposnepruu? EC pewmn npuHATh IUPEKTUBY

10 DJHEPreTMYecKkor  MapkupoBke. JIeWCTBUTENBHO, €  TOYKH  3pPEHUSA

MMPpONOpPIHUOHAJIBHOCTH, OTpaHMYCHUC YaCOB IOAAa4YU IJICKTPOIHEPTHUU 6BIJ'IO 6BI

CIIMIIKOM JoporocrosmuM Juist OuzHeca EC wu  ciaMmKoM — paaMKaibHBIM.

IloBrITIIEHHE IEHbI TAaKXKE€ CJIMUIIKOM AOPOro, IJIFOC 3TO MOXKET TAKKE OIrpaHUYHTDH

JOCTYIl K DJIeKTpuuecTBy maisi Oonee OenHbix momei. C  Apyroil CTOpOHH,

TIOBBIIIICHHE OCBEIOMIIEHHOCTH siBJsieTcss ManodddekTuBHON  Mepoil, ecnu

IIPUHUMATDH CaMOCTOATCIIbHbBIC ycuius. Haumenee OFpaHHqHTeHLHOﬁ u

JIOpOTOCTOSAIIE  MEpoH, B  OCHOBHOM  BIHCHIBAIOUIEWCA B NPUHIMI

IMPONOPHUHNOHATIBHOCTH, SABJIACTCA ODOHEPIrETUICCKasd MapKUPOBKaA.

Cyn EC mpenocraBun mHctutyTaMm EC mmpokyro cBOOOLY YCMOTpEHHS IpH
MPUHATUN PEUIeHHUs O HaJJIexalleld Mepe, Korha IMpeciieAyeMas Ieib “BiedeT 3a cO0oM
MOJIMTUYECKUHN, IKOHOMUYECKUH M COLMAJIbHBIN BHIOOp C €ro CTOPOHBI M KOTZa OH MPU3BaH
MIPOBONTHh KOMIUIEKCHBIC OICHKH . 3aKOHHOCThH JMCKPEIMOHHOTO aKTa Oy[eT 3aTpoHyTa
TOJIFKO B TOM CITy4ae, €CI Mepa «IBHO HEYMECTHAY.




[IpumepoM B 3TOM OTHOLICHUH MOXKET CIYXUTh neno Kaou. B coorBercTBHE €
pasmuuasiME pesomorusamu Coseta besomacroctn Opranm3anuu O0beAMHEHHBIX
Hamuii Bce rocymapctBa-wieHsl Opranuzanuun OObenuHeHHBIX Hanwmii Obuim
NpU3BaHbl 3aMOPO3UTH CpPEACTBA W Jpyrue (UHAHCOBBIC AKTHBBI, HPSMO WU
KOCBEHHO KOHTPOJHpYEMbIe (PH3NUESCKIMH HIH IOPUINIECKIMH JTUI[AMH, KOTOPHIE,
10 MHEHHUIO KOMUTETA 1O caHKIusaM CoBeTa 0€30MacHOCTH, CBSI3aHbI ¢ YcaMoi OeH
Jlagenowm, "Anp-Kannoit" nnm asmxennem "Tanuban". B orBer Ha 310 EC mpuasin
MOCTAHOBJICHUE O 3aMOPaKUBAHUH aKTHBOB JIUII, TOA03PEBAEMBIX B CB35X C "AJb-
Kaunoii".

I''e Kamm, x koTOpOoMy mpHUMEHSETCA Takas Mepa, YTBEPXKIaeT, YTO Takoe
perynmupoBanre EC HenpomopuuMOHaIBHO OrpaHWYMBacT €ro IMpaBO Ha
cooctBenHoct. Cyn EC cumraer, 4To mpaBO COOCTBEHHOCTH HE SBIIAETCS
aOCONFOTHBIM U “‘OCYIIECTBICHHE MIPaBa COOCTBEHHOCTH MOXKET OBITh OTpaHHYEHO
Opyd  YCIOBHH, YTO STH OrpaHUYeHHs (PAaKTUUECKH COOTBETCTBYIOT LIEISM,
npecneayembiM [EC] B 0OIIeCTBEHHBIX MHTEpECAX, U HE MPEACTABISAIOT COOOH B
OTHOUICHWW TpecieyeMoil Ield HEMpOIOPIHOHATLHOTO ¥ HETEePIUMOro
BMEIIATENbCTBA, HAHOCAIIETO yIiep0d caMOMy CYIIECTBY TapaHTHPOBAHHOTO TaKUM
obpaszom mpaBa”. Cym OTMETHJ, YTO HEOOXOAUMO OOECHEeUWTh CIPaBEIIUBBINA
OamaHc Mexay OOIIeCTBEHHBIMH WHTEPECAMU W MHTEPECaMH COOTBETCTBYIOMIMX
mut. OH 3agBWJI, YTO NMPUMEHUTENBHO K IENH, MPEACTaBISIoNeld o0muii HHTEpec
Uit OOpBOBI C TEPPOPU3MOM, MEpa 3aMOPaKUBAHUsI CPEICTB OIMPEACIICHHBIX JIHI]
cama 1o cebe He MOXET paccMaTpHBaThCs KaKk HEYMECTHas WM Hecopa3MepHas.
Opnnaxo B cutyarun ¢ Kagm Osumi cepresHble mpotieaypHbie Hepoctatku, U Cyn EC
orMeHun 3akoH EC.

3a4acTyr0 BOMPOC O MPOMOPLIHUOHATHFHOCTH BO3HUKAET B CBSI3U C OTPAaHUUCHHEM
OCHOBHBIX IpaB. Kpome TOro, mnpeampusaTHs IOJararoTcs Ha OTOT MPHHIMI MpU
ocriapuBaHUM MPaBoBbIX akToB EC, KOTOphIE HETAaTHBHO BIUSIOT HAa UX 0053aTEIbCTBA.

B nene Digital Rights Ireland (Lugposvie npasa Hpnanous)Cyn EC annynupoBan
JUPEKTHBY O  XpaHEHMHM  JIaHHBIX  W3-32  HApYIICHUS  I[PHHIUIA
MPOTIOPIUOHAITEHOCTH npu OTrpaHUYEHUH OCHOBHEIE mpaBsa Ha
KOHQUACHIMAIBHOCTh M 3aIIUTy JaHHBIX. OCHOBHas I1elb JUPEKTHBEI
3aK/II0YaNach B CONIACOBAHUM TIOJIOKEHMH TOCYAapCTB-WJICHOB, KACAIOLIUXCS
XpaHEHHs OINpEACICHHbIX JAHHBIX, TCHEPUPYEMBbIX WM 00padaThIBaeMbIX
NOCTABIIMKAMH OOIIEAOCTYITHBIX SJIEKTPOHHBIX KOMMYHHKAIMOHHBIX YCIYT WA
cerell cBA3M 001ero nonb3oBaHus. Llenb IupeKTUBBI 3aKiI04aeTcs B 00ecedeHnn
HalM4usg JaHHBIX, HEOOXONUMBIX JUIi TNPEIYNPEKACHHS, pacCieI0BaHUs,
BBISIBJICHUSI ¥ YTOJIOBHOTO TIPECIIEIOBAHUS CEPhE3HBIX MPECTYIUICHUH, TaKHUX, Kak,
B YaCTHOCTH, OPTaHU30BaHHAS IPECTYITHOCTh U TEPPOPH3M.

OnHaxko cyz cuen, uto, TpeOysl COXpaHeHHMs 3TUX AAHHBIX U MPEIOCTABIISISI JOCTYI K
STHM JIaHHBIM KOMIIETCHTHHIM HAIIMOHAIBHBIM OpraHaM, JUPEKTHBA CaMbIM
CEepbe3HBIM 00Pa30M MPEMATCTBYET OCYIIECTBICHUIO OCHOBHBIX IIPaB HA yBa)KEHHUE
YacTHOW JKW3HU W 3alUTy JWYHBIX JaHHBIX. [lo3TOMYy Cym cueln, 4To, MPUHSB
JTUPEKTHBY O XpaHEHWH JIaHHBIX, 3aKOHOATeNbHBIN opran EC mpeBbIcHiI npenensl,
YCTaHOBJICHHBIE B COOTBETCTBUH C IPUHLIUIIOM MIPONOPLHOHATIBLHOCTH.

Kputepun ero npuMeHeHus: uziaoxeHsl B mpotokoie(Ne 2), KoTopsle yxe oOcyxuancs,



0 TPUMEHEHUH TNPHHIMIIOB CyOCHIMApHOCTH M HPONOPLMOHAIBHOCTH, NMPHIAraéMoM K
JoroBopam (1o TaHHOMY BOTIpOCY cM. pasnen 1.2)

OcHoBomnousiaraomue npuHuunsl npasa EC, cBsi3aHHbIE ¢ OTHOIIEHUSAMU
mexay EC u rocynapcrsamm-4ieHamu

Tpu apyrux mpuHIHIA, KOTOpBIE OyayT OOCYKIAaThCs B 3TOM KOHTEKCTE, TECHO
CBsI3aHBI ¢ OTHOImEHUsIMHU Mexay EC u ero rocymapctBamu-wieHamMu. K HIM OTHOCSATCS:
MPUHIUIT UCKPEHHETO (JOSUIBHOTO) COTPYIHUYECTBA, NMPUHIUI B3aUMHOTO YBAXKCHUS U
MIPUHLIUT PAaBEHCTBA.

B nmoxTpuHe MOMYEPKUBACTCS, UTO JOSIBHOCTh HMIPAET IEHTPAIbHYIO, IO CYTH,
OCHOBOTIOJIATAIONIYI0 pOiib B 3akoHOmartenbcTBe EBpomeiickoro Coroza. JIosSibHOCT Kak
MPABOBOM MPHUHLHUI (OPMHUPYET MHOTOOOpPA3HBIE OTHOIIEHUS MEXIY TOCYIapCTBEHHBIMU
OopraHaMi B €BPOMEHCKOM MPaBOBOM MPOCTPAHCTBE.

HpI/IHHI/IH HCKPEHHET'0 COTPYIHHUIECTBA

[IpunHnun  uckpeHHEro (BEPHOTO) COTPYOHHMYECTBA, YaCTO  YHOMMHACTCA
EBponeiickum Cor030M Kak MPUHLUI COTPYIHUYECTBA (B JOKTPUHE TaKKe M3BECTHBINA Kak
MPUHLUI  CONMUAAPHOCTH), (OpMHUpPYeT O0O0A3aHHOCTH TOCYAAPCTB-UICHOB, KOTOPHIC
o0ecrneunBaloT APPEKTHUBHOCTh 3aKOHA W MOTYT IIOMOYb B pa3pelicHUH KOH(IMKTOB
mexay EC u ero rocynapcrBamu-4jicHaMu, a TaKke Mexxay uHcTuTyTamu EC B cutyanusix,
KOTIa BO3HUKAIOT MPOTHBOIIOJIOKHbBIE HHTEPECHI

[lpuHOMI WMCKpEeHHEro COTpPYAHWYECTBAa OBLT BIEPBHIE BBIPAKEH B CTaThe S5
HoroBopa 06 yupexnenun Eppomneiickoro Dxonomudeckoro Coobdmectsa (TEDC), 3arem B
crarbe 10 JloroBopa 00 yupexnenun Espomeiickoro CoobmiectBa (TEC - European
Community Treaty) u B Hactosiiee Bpems B cratbe 4(3) Jorosop o GpyHKIHMOHHPOBAHHU
Espomneiickoro coroza (APEC). IIpuHIun UCKpEeHHEro COTPYAHWYECTBA BOCIPUHUMAETCS
KaK 4YacTh Tropa3mo Oosiee OOIMIEro NpPHUHIUIA JIOSUIBHOCTH, KOTOPBIH OTHOCHTCS K
BCceoOBeMITIONIeH KOHIeNNy, ynpasistonieii EBpometickum Coro3om. Bropouem, kxak u
T.JIx. JIsHT yKa3bIBaeT, IPUHLUII JIOSAIBHOTO COTPYIHHYECTBA OBbLI HEOOLEHEH, HECMOTPS
Ha TO, YTO BBILIEYKa3aHHBIE ITOJIOKEHHUS JOTOBOpa OBLIN MpeaMeToM coTeH pemeHuit Cyna
EC.

Cmamows 4(3) {ozoeopy Eeponetickoeo Corosa.
B coomeemcmeuu ¢ npunyunom uckpennezo compyonuyecmea Cow3 u eocyoapcmea-
YleHbl 6 NOIHOM B3AUMHOM YBAJICEHUU OKA3bI8AIOM Opye Opyey NOoMOWb 6 6bINOIHEHUU
3a0ay, 8bIMEKAUUX U3 002080PO8.
Tocyoapcmea-unenvt npunumarom nobdvle Hadrexcaujue mepsl, odwue uiu 4acmuvle, OJis
obecneyenus 8bINOAHEHUs. 0083aMenbCme, BbIMEKAWUX U3 002080P08 UAU GbIMEKAIOUWUX
U3 AKmMo8 UHCIMUMYMOo8 COr3d.
Tocyoapcmea-unenvt cooeticmsyrom @vinonnenuro 3aoay Coio3a u 8030epiucusaomcs om
J00OBIX Mep, KOMopble MO2ym ROCMAsumy nood yepo3sy oocmudicerue yeaeu Corwsa.

O0643aTenbCTBO HCKPEHHETO COTPYIHUIECTBA PACIIPOCTPAHIETCSA Ha Bce 001acTu
€BPONEHCKON MHTETPALUN U UIMEET HECKOJIBKO acTIeKTOB, TOCKOJIBKY OHO BKITIOUAET:




e 0043aTeNbCTBO rOCYIapCTB-WICHOB (OPraHOB 3aKOHOAATEIbHOM, NCTIOTHUTEIBHON
U cyaeOHOH BracTu) coTpyaHndats ¢ nHcturyTamu EC (opranamu EC u qpyrumu
OpTaHU3alMOHHBIMU CIMHUIIAMH);

e 0053aHHOCTB rOCYIAPCTB-WICHOB COTPYAHUYATh C APYTUMH IOCYyIapCTBAMU-
YJICHAMU ;

e 00s3arenbCTBO HHCTUTYTOB EC cOTpyaHHYATE C TOCYJapCTBaMU-YICHAMU;

e o0s3aTenbcTBO HHCTUTYTOB EC coTpyannyath ¢ Apyrumu uacturytamu EC.

B nene c-65/93 Illapramenm npomuse Cosema CyJ 3asBWI, 4TO HET OCHOBaHUH
OOBABIIATE HeNeHCTBUTENbHBIM IHOCTaHoBIeHHEe CoBeTa, BBIHECEHHOE 0e3
TpeOyemoro 3akmoucHus EBpomelickoro mnapnamenta, ecin COBET 3ampocCHi
TaKO€ 3aK/II0YEHUE B CPOYHOM IOPSAIKE U 3TO 3aKJIIOUYEHHE HE ObUIO BBIHECEHO B
CBA3M C OTMEHOM 3acemanus mnapmameHTta. Cyn ykaszan, uto EBpomneiickuii
MapJIaMeHT He BBIIOIHUI IOJT JIOSUTBHOTO COTPYAHUYECTBA.

Crnenyer oTMeTHTH, 4TO HepBbId abzan crarbu 4(3) kKomMUIMPYET NPUHLIWI
HCKPEHHETO COTPYIHHYECTBa MEXAY TOCylapCTBaMHU-UJICHAMH, KOTOPBIM yxe Obul
YCTaHOBJICH CYJOM.

B pemennn mo geny c-433/03 Komuccus npomue I'epmanuu Cyq 3asBHI, YTO

cratbst 10 EC (cootBerctBytomast cratbe 4(3) HADEC) TpebGyer oT rocymapcTs-

YJICHOB CO/ICHCTBOBATh BBIMOJHEHHUIO 3a]1ad COOOIIECTBA M BO3JIEPKHBATHCS OT

JO0BIX MEp, KOTOPBIE MOTYT IIOCTaBUTh O YIPO3Y JOCTHKEHUE Lieeil 1orosopa.

Crnenyer Takxe HAIlOMHHUTb, YTO 3Ta OOS3aHHOCTH IOAJMHHOIO COTPYIHHYECTBA

uMeeT oOlmee TpPUMEHEHHE | HE 3aBUCHT HH OT TOrO, SBISETCA JIH

COOTBETCTBYIOIAS KOMIETEHIHMSI COOOIIECTBAa HMCKIIOUUTEIBHON, HU OT KaKoro-

00 IMpaBa TOCyIapCTB-WICHOB OpaTh Ha ceOsi 005A3aTeNbCTBA 110 OTHOIICHUIO K

CTpaHaM, HE SBJSIIOLIMMCS wWIEHaMH cooluiectBa. B cBA3u ¢ 3TuM cyn yxe

MIOCTAHOBWJI, YTO Ha TOCYAApCTBA-4iICHBl BO3JAraroTCs 0coOble OOS3aHHOCTH IO

MPUHATHIO MEp W BO3JEpXKaHUIO B cHUTyauuu, korga Komuccus mpeactaBiseT

CoBery mnpeasioXKeHus, KOTOpble, XOTS H He Obutn npuHATEl CoBEeTOM,

MPEACTABISIIOT CO0OM  OTHpaBHYIO TOYKY [UISI COTJIACOBAaHHBIX JICMCTBUMA

coobmiectBa. Benencrue atoro Cya ykaszan B JaHHOM Jielie, YTO, paTH(QUIIPOBaB

u BeInonHUB JloroBopa, 3akiroueHHsle ¢ [lonpmieii, Pymbinueid u Ykpannoi, 6e3

COTPYIHUYECTBA WJIM KOHCYJIbTalMii ¢ xomuccued, DenepatusHas PecryOnnka

I'epmanus He BeIOMHMIA CBOUX 00s13aTenbeTB 110 ctathe 10 EC.

B pemenuu no neny c-2/88 Imm. Zwartveld Cyn 3asBuiI, 4TO B COOOIIECTBE, Ha
KOTOpO€  paclpoCTpPaHSACTCs  BEPXOBEHCTBO  MpaBa, OTHOLICHUS  MEXIY
rocyaapCrBaMu-4jJ€HaM1 U UHCTUTYTaMU COOGHIeCTBa PETrYIMPYOTCA MPUHIHUIIOM
HCKPEHHETO COTPYJAHHUYECTBA. DTOT MPUHIUN TPeOyeT OT TOCYJapCTB-YICHOB HE
TOJIBKO TIPHHSTHS BCEX MeEp, HEOOXOMMUMBIX ISl O0ECICUEHHUs] MPUMEHEHUS H
3¢ (GEeKTUBHOCTH TIpaBa COOOINECTBA, €CIIM 3TO HEOOXOIUMO, MyTEM BO30YKICHHS
YrOJIOBHOTO TPECIIENOBAHMUS, HO M HAlaraeT Ha rocylapCTBa-wWICHBl U WHCTHUTYTHI
coo01IecTBa B3aMMHBIE 003aHHOCTH HCKPEHHETO COTPYAHUYECTBA.

B pewenuu no oeny 52/84 Komuccusa npomus benveuu Cy0 ommemun, 4mo 6 Cuiy
npasuna, 6031a2arwec0 Ha 20Cy0apCmea-uieHbl U UHCMUMymuvl cO00ujecmed
00513aHHOCMb  NOOAUHHO20 — COMPYOHUYECMBd, —20CYO0apCmead-4ieHbl  OONICHDL
000p0oCcoBeCcmHO COMPYOHUYAMDb 8 YeasX NPeoooeHUs mpyoHocmell npu noaHoOM
coonodenuU YCcio8ull 002080pd, 8 YACMHOCMU YCI08ULL O NOMOUJU.



[IpuHIMI HCKPEHHETO COTPYIHUYECTBA, yCTaHOBIEHHBIH craTheii 4(3) Jorosopa o

EBpormelickoMm coro3e, HaJlaraeT Ha TOCyIapcTBa-WICHBI ONpPEJIelICHHbIC 0053aTeNbCTBA KaK

IMMO3UTUBHOI'O, TAK 1 HETATUBHOI'O XapaKTcpa.

Bo-nepBbe, rocyaapCTBa-4JICHbI 00s13aHBl aKTUBHO 00€CIEUYMBAThL COOTBETCTBUE

HAI[MOHAJIBHOTO 3aKOHOAATENbCTRA 3aKoHOMaTenbCTBY EC myTem:

obecnieuenue peanuzauuy npuHouna ¢pdexkruBHOCTH 3aKoHOAaTenbcTBa EC (myTem
obecrieueHusi BepxoBeHCTBa mpaBa EC B HalMOHAIBFHOM TNPABOMOPSAKE U €ro
OPSAMOTO JEWCTBHUs, IyTEM TOJNKOBAaHUS HALMOHAIBHOTO 3aKOHOJATENIbCTBA B
COOTBETCTBHU C 3akoHoAaTenbcTBOM EC, myTem oOecmedeHHs OTBETCTBEHHOCTH
rocyaapcTBa 3a HapylIeHue 3akononarenscTsa EC);
obecnieucHue >hGHEeKTUBHOCTH BTOpHYHOTO IpaBa EC B HAIMOHAIBHOM IIPaBOBOM
pexxuMme ( IpaBUIIBHBIM M CBOCBPEMEHHBIM BHEIPCHHEM IUPEKTHB M PEIICHUH, a
TAaKXKe TOJKOBAaHMEM HAIIMOHAJIBHOTO 3aKOHOJATENICTBA B COOTBETCTBHU C
COACP)KAaHMEM M LIENbI0 3THUX aKTOB B INEPHOA €ro TPAHCIO3ULMM, IPABHIbHBIM
MPUMEHEHUEM HOPM);
NPEAOCTaBICHNUE MPOLECCYyaJbHbIX MEXaHM3MOB Ul YIOBJIETBOPEHUSI TPeOOBaHUH,
BBITEKAIOIIMX M3 3akoHomatenbctBa EC  (myTeM NPHOCTaHOBICHHMA WM
HENpPUMEHEHUs] WJIM YCJIOBHH HAIMOHAJBHOIO 3aKOHOJATEIhCTBA B  Cllydae
000CHOBaHHOT'O TOJIO3PEHHUS, UTO OHO HECOBMECTUMO € 3akoHonaresbeTBoM EC);
NPEAOCTAaBJICHUE CAHKIMKM B HAIMOHAJIHHOM 3aKOHOJATENbCTBE 3a HapyLLIEHHE
3axonomarenscTBa EC u a¢ddexTuBHas npouenypa, kotopast OyaeT IpUMEHATHCS 110
JTAHHOMY BOIIPOCY;

Bo-BTOpEIX, TOCYymapcTBa-wIeHB O00s3aHBI COMAEHCTBOBATh AOCTHIKEHHUIO IIeNieit

Coro03a, B 4aCTHOCTH ITyTEM:

COTPYAHUYECTBO TOCYIApCTB-WICHOB C EBpomeiickoil KoMHCCHEl B OTHOIICHHU
pa3dupaTenbCTB MPOTUB TOCYIApCTBa-WiCHa 3a HEBBINOJHEHHE 0053aTelbCTBA IO
3akoHo#arenbcTBy EC (TmyTeM mpemocTaBieHUs] YeTKOW M TOYHON WH(pOpMAIHH 110
npockbe EBpomeiickoil KomHccHM, IIyTeM YKa3aHHS 3aKOHOB, TIOJOXKEHUN U
AJIMUHUCTPATUBHBIX IOJIOXEHUH, O0ECHEeYHBAIOIINX BBIIOJIHEHHE OO0S3aTENbCTB,
BBITEKAIOMUX U3 3akoHOoAarenscTBa EC);
oOmras 00sS3aHHOCTH TMPABWIBHOTO TpUMEHEeHHs H obecrniedeHus: 3(PpPEeKTUBHOCTH
MIPABOBBIX AKTOB KaK CPENICTBA, MO3BOJISIOIIErO EBponeickoll KOMUCCHU BBITTOIHATH
CBOU COOCTBEHHBIEC (DYHKITUH;
00513aTeNbCTBO KOHCYJIBTHPOBAThCs ¢ EBporelickoll komuccueil mnepes MpUHATHEM
KOHKPETHBIX Mep, KOTOpPbIE MOTEHIIMAIBHO MOT'YT IPOTUBOPEYUTH 3aKOHOIATEIBCTBY
EC nnu Bxoauts B kommieTeHIHo EC;

B-Tpethux, HeratuBHas 00sS3aHHOCTh TOCYIAapCTB-YJICHOB, BBITEKAIOMIAs W3

3aKOHOAATCIILCTBA EC, 3aKJIIO4a€TCsA B TOM, YTOOBI BO3ACPKUBATBCA OT JTFOOBIX

IMpOoTUBOpPEYAIINUX MEP, B HACTHOCTHU IIYTEM TOT'O, YTO:

HE TNPUHAMAIOTCI Mepbl B TexX o0nacTax, B Kotopblx Esponetickuii Coro3
KOMIIETEHTEH JAEHCTBOBATE;

He Oepyrcs Ha ce0s oOs3arenbcTBa, ecnu  EBpomneiickuii  Coro3 oOiamaeT
KOMITETCHIIMEH 3aKJII04aTh MK AyHapoaHbie JloroBopa B JaHHOW 001acTH;

HaKOHeII, rocyaapCTrBa-4JiI€Hbl TAKXKE 00s13aHbI BO3JCPKMUBATLGCA OT IMOAPBIBA

3akoHozAarenbeTBa Coro3a myTeMm:
HENPUHATUS TPABOBBIX aKTOB, KOTOpPbIE YIpOXKamu OBl JOCTIDKEHHIO IIEJeH,
IIPENYCMOTPEHHBIX JUPEKTUBOM, B IEPUO UX PEAU3ALUH.



OO0s3aHHOCTH HMCKPEHHETO0 COTPYAHWYECTBA PACIPOCTPAHSETCS Ha  Ccamble
pasyinyHble CUTYallud W NPHUBOIUT K PA3IUYHBIM BHAAM 0053aTEIbCTB, BO3JAaracéMbIX Ha
HaIlMOHAJIbHbIE OpraHbl BIACTH. B dYacTHOCTH, cyaeOHBIE OpraHbl TOCYJapCTB-YJICHOB
UTPaOT B 3TOM OTHOLICHWH BaXXHYIO POJib, MOCKOJIBKY OHM HECYT OTBETCTBEHHOCTH 32
obecricucHHe TIPUMEHCHHMSI W COOMIOACHHUS 3akoHomarenbcTBa EC B  HamMOHAIHHOM
NpaBoBOii cucreMe. Bo-mepBhIX, cynbl Ipu MPUMEHEHUH IpaBa 00s3aHbI OTMEHATH JTIO0YIO
HOPMY HallMOHAJIBHOTO TIpaBa WM JF000H YaCTHBIN AOrOBOP, KOTOPHIE MPEMSTCTBOBAIHN OBl
MIOJTHOMY M BCECTOPOHHEMY MPHMEHEHHIO €BPOIICHCKOro mpasa. Bo-BTOPHIX, CyIIeCTBYeT
00S513aHHOCTH 3aIllOJTHUTH TPOOENBl, OOBIYHO TpoLenypHble Tpodensl, B EBpormeiickom
IPaBOIOPSAKE IIyTeM IOMOJHEHUS MPaBUI U MPOLELYP B COOTBETCTBUHM C €BPONECHCKUM
NpaBOM  HCIONB3YyS MEpbl, HEOOXOmWUMBIE UIsi TOro, 4ToObl caenats mpasuiaa EC
BceoOpemimronMe 1 3 (heKTHBHBIMA. B-TpeThux, cymecTByeT 005S3aHHOCTh MPUMEHSITD H,
IIpY HEOOXOAMMOCTH, PACIIUPATEH WK, BO3MOXKHO, Ja’ke M300peTaTh HOBbIE HALIMOHAIbHBIE
CpeACTBa MPaBOBOM 3alMTHI AJIsl TOr0, YTOOBI oOecrednTh Y3PPEKTUBHYIO 3aIIUTy MpaB
WIN cBOOOI, NMPENOCTaBIsIEMbIX WJIM FapaHTHPYyEeMbIX 3akoHoxparenbcTBoM EC. B cimyuae
HEOOXOAMMOCTH HAIMOHAJIBLHBIN CYJl UMEET MPABO BBIMIOIHATh 3Ty 0053aHHOCTD, JaXKe €CIIU
OH He Oymer 00sazaTh COOTBETCTBYIOIIMMH ITOJHOMOUYHMSIMH COIVIACHO HAIIMOHAJIBHOMY
3aKOHOJATENIbCTBY. B-4eTBepThIX, CYILIECTBYeT OOS3aHHOCTh IOAHUMATH  BOIPOCHI
3akoHoAarenscTBa EC 1Mo cOOCTBEHHOW WHHIMATHBE HALMOHANBHOTO CyAa, AaXe ecin
CTOPOHBI HE XOTAT, 4YTOObl ObLT MOAHAT Bompoc 3akoHomarenbcTBa EC. B-maThx,
CYIIECTBYET OOSI3aHHOCTb, HACKOJIIBKO 93TO BO3MOXHO, TOJIKOBaTh HAIMOHAIBHOE
3aKOHOJATENLCTBO TAKMM 00pa3oM, YTOOBI OHO OBLIO COBMECTHUMO C €BPOMECHCKUM IIPABOM.
B-mectrix, cymecTByeT 0053aHHOCTh MPUCYKIATh BBIIIATY KOMIIEHCALIUU TOCYIapCTBY 32
HEKOTOpBIE HapyIIeHHst 3akoHoaaTenscTBa EC.

C apyro#i CTOpOHBI, Ta)e eClH 3TO NPsSMO He yKa3aHo B crarhe 4(3) moroBopa,
npuHIMI JosuitbHocTH B EBpomefickom Coroze Takke HakiIagblBaeT OOS3aHHOCTH Ha
EBpomneiickuit Coro3 B OTHOIIEHHH rocyaapcTB-uwieHoB. [Ipex e Bcero, mHCTUTYTHI Coro3a
JOJDKHBl YYUTHIBATH HHTEPECHl TOCYIApPCTB-WICHOB M 3allUIaTb MHOrooodpasue. ITO
o3HayaeT, yTo EBpomneiickuii Cor03 MOMKEH YYHUTHIBaTH KOHCTHUTYIIMOHHBIE MPUHIUIBI U
OCHOBOIIOJIAraloIe UHTEPECHl rocyaapcTB-uieHoB. OnHako, kak orMedaer M. Kmamepr,
cyneOHasi TMpaKkTHUKa EBPOMEHCKOTOo Cylda He TNPEArnojiaraer, 4YTO JOSIIBHOCTh JOJDKHA
00s13p1BaTh CO103 B 00IIIEM BOIIPOCE YYUTHIBATh MHTEPECHI OTJENIBbHBIX TOCYAapCTB-UJIEHOB
IUISL COXPaHEHUs MX HALIMOHAIBHOW MAEHTHYHOCTH, & CKOpee IPUMEHSETCS CyIOM TOJIBKO B
KOHKPETHBIX, JOBOJIBHO TEXHUUECKUX Jeax.

[IpuHIMIT MCKPEHHETro COTPYIHUYECTBA CaM IO cede He MPEAOCTaBIsSET HUKAKHX
npaB OTHENbHBIM JuuaM. OH He SBIAETCS NPAMBIM JEHCTBHEM, HO MOXET CIYXHTh
JOMNOJHUTCIIbHBIM apTyMEHTOM JUJIA 3alllWUThbI IIPpaB, BBITCKAIONINUX W3 3aKOHOAATCJIILCTBA
Espomneiickoro Coro3sa. B denre C-453/00 Kuhne & Heitz EBponeiickuii Cyn 3asBHI, 4TO
MPUHIMIT JOSUTLHOTO COTPYJIHHUYECTBA BJICUET 32 CO00H OOSI3aHHOCTh aJMHUHUCTPATUBHBIX
OpPraHoB IEPECMOTPETh OKOHYATENILHOE aJMHHUCTPATUBHOE pelleHHE (B COOTBETCTBUU C
YCIIOBUSIMH, YKa3aHHBIMH B pelleHuu). boriee Toro, oOBMHEHHME TOCyJapcTBa-djeHa B
HapyoI€HUHN IIPUHOWIIA JIOAJIBHOIO COTPYAHHMYECTBA MOXKET IIOBJIUATHL Ha II0JIOKCHUC
OTAENbHBIX JHL. [IpaBoBBIe OCIEACTBUS B OTHOLIEHUHU TOCYJapCTBa-4jieHa 3a HapylleHHe
NPYHIIMIIA JOSITLHOCTH BKJIFOYAIOT pa3dupaTenbcTBO B EBporeiickoM cyne 3a HapylieHHe
o0s3aTenbeTB 1Mo 3aKkoHomarenbeTBy EC. IIpeamerom xamoObl IPOTHB rocygapcTBa-dieHa
MoOXxeT ObITh HapymieHue crtatbi 4(3) JloroBopa B OTIENBHOCTH WM BMECTE C APYTHMHU
nosoxeHusamu Jlorosopa.



B pemenun mo neny c-453/00 Kuhne & Heitz, EBponelickuii cya ykasaj, 4To
aJMUHUCTPATUBHBIA OpraH, B COOTBETCTBHUM C TPHUHIIMIIOM COTPYIHUYCCTBA,
BeITekarommx u3 cratbi 10 EC (temeps Craths 4(3) morosopa o EC), o0s3an
paccMOTpeTh pelieHre AJsl TOro, YTOObl Y4ecTh TOJIKOBaHHUE COOTBETCTBYIOLIMX
nojoxxeHuii 3akonomarensctBa EC, manHoe Tem BpemeHeM Cynom. I[lpunimm
COTpYIHMYECTBA BO3JaraeT Ha AaJIMHUHUCTPATHBHBIA OpPraH OOS3aHHOCTH TIO
PaccMOTPEHUIO OKOHYATENBFHOTO aJMHHUCTPATUBHOTO PEIICHHS, €CIU K HeMy
mogaHa 3asBKa Ha Takod 0030p, sl TOrO, YTOOBI TPHHATH BO BHHUMAaHHE
TOJIKOBaHHE COOTBETCTBYIOILETO MOJOKEHHUs, JaHHOE TeM BpeMeHeM Cynom, rie:
B COOTBETCTBHM C HAlMOHAIBHBIM 3aKOHOAATENLCTBOM, OH HWMEET NpPaBo
BO300OHOBHUTH TakKO€ pEIIeHHEe, pacCMaTPHUBAEMOE aIMUHHCTPATHBHOE pEIIeHUe
CTaJI0 OKOHYATEIBbHBIM B Pe3yJbTaTe PEeIeHHs] HAIIMOHAJIBLHOTO Cyla B MOCIEIHEH
WHCTAHIIMH, 3TO PEIIeHne(B CBETE pemIeHws, BhiHeceHHOro CymoM Mociie Hero)
OCHOBAHO Ha HEIMPaBWIHLHOM TOJKOBaHHWM 3akoHa CooOIIecTBa, KOTOPHIA OBLI
npuHAT 0e3 HampasieHus Bompoca B Cym sl MpenBapUTEIbHOTO BBIHECEHUS
pelieHrs, W  COOTBETCTByIOIlee IO 00paTwiock ¢  Kanobod B
aJIMUHHUCTPATUBHBIA OpraH cpa3y e I0Cie TOro, KaKk CTaJ0 M3BECTHO 00 3TOM
peumienuu Cyna.

XoTd TPHHIUI HMCKPEHHET0 COTPYIHMYECTBA HANpSMYI0 HE aJpecoBaH
¢u3nueckuM  WIM  IOPUAMYECKHM  JIMLIAM, TOCYIapCcTBa-wIEHbl MOTYT  HECTH
OTBETCTBEHHOCTh 3a HapylleHue 3akoHomarenbcTBa EC, mpuumHeHHoe (undyecKkum
Janam. KpOMC TOT'0, OTACIIBHBIC JIMI[a MOTYT CCbUIATHCA Ha MPUHIUII JIOAJIBHOCTHU B XOAC
pa3dupaTensCTB B HALIMOHAIBHBIX IPABOOXPAHUTEIBHBIX OpraHax (B COUETaHUU C IPYyTUMH
nonoxeHusmMu Jloroopa o Epomeiickom Coroze u [oroBopa o (QyHKIHOHHPOBAHUH
EBpomneiickoro Coro3za).

ITomumo MNPUMCHCHHA TMPUHIUIIA JOAJIBHOCTU K BCPTUKAJIBHBIM OTHOHICHUAM
MEXIYy TrocylapcTBamu-wieHamMun U EBpomelickum  Colo3oM, OH HUMeEET TaKke
TOPHU30HTAJbHOE NMpPUMEHEHHE. Bo-TiepBbIX, rOpU30HTAIBHAS JIOSIBHOCTh NPUMEHSETCS K
OTHOLICHUAM MCXKIAY IoCyadapCTBaMHU-WICHAMU, ITOCKOJIBKY OHHU COTPYAHHUYAIOT B paMKax
3akoHomarenbecTBa EC, M 3T0 MOXeT mnpoTuBopeunTh uHTepecam Coro3a. Bo-BTOpbIX,
commacHo cratbe 13(2) JloroBopa o EBpomeiickoM coro3e, Bce MHCTUTYTHI EBpomneiickoro
CO103a JIOJKHBI TMPOSIBIISATH JIOSUTLHOCTH TMPH OCYIIECTBIEHHNH CBOUX MOJTHOMOYHIA.

Cmamowsa 13 (2) [Hoeosopa o Esponeiickom Coroze
Kaoicowit uncmumym Oeticmeyem 6 npedeiax ROIHOMOHULL, YCMAHOBLIEHHbIX 8 002080PaAX, U
6 COOMBEMCMEUU C NPOYEOYPAMU, YCIOGUIMU U YETSIMU, ULONCEHHBIMU 6 HUX.
Hucmumymol 001ICHbL 0CYUeCmBIAms 83aUMHOe UCKPEHHee COMPYOHUYECTNEO.

JlostmpHOCTB, BOCHPUMHMMAeMas B BbINICYKa3aHHOM MEXHWHCTUTYLHOHAJIEHOM
acmeKTe, YacTO paccMaTpuBaeTcs KaK dYacTb JPYroro NpPUHIUIA, PEryJUpyIOIIero
EBponeiickuii Coro3 — NpUHIKTIA HHCTUTYLHOHAIBFHOTO OaslaHca.

Crnenyer Takke OTMETHTh, YTO MPHHIMI JOSIBHOCTH TaKXe JIE)KUT B OCHOBE
MHOTHX B@KHBIX JOKTPHH, YacTO HMMEIOIIMX CHJIBHO OOBEIUHSIONINE ITOCIEICTBHS,
HampuMep TpeOOBaHUS, Kacalolluecs COTPYAHHYECTBA CyAeOHBIX OpraHoB WX
BHYTPEHHEro NpHUMEHEHHs 3aKOHOIaTenbcTBa O Tpodcoro3ax. OmHAKO B CBETE 3alllUTHI
pasHooOpa3usi MOMYEPKUBAETCS, YTO ATOT NPUHLIMI 3alUIIAECT TOJBKO LEIOCTHOCTD
PE3YJIbTaTOB  E€BPOINENHCKOTO 3aKOHONATENBCTBA OT IIOCJEAYIOIIETO0 HEIOBUHOBEHMS
OTJENIbHBIMH TOCY/IapCTBAMHU-UJICHAMH.




[Mpunn  nOSIBHOTO  (MCKPEHHET0)  COTPYJHHMYECTBA YACTO  UCIIONB3YeTCS
EBponeiickum cymoMm Juis  o0ecriedeHHss TECHOro coTpynHudectBa Mexay EC u
TrOCYIapCTBAMU-WICHAMH B KOHTEKCTE YYaCTHS B MEXKAYHAPOJHBIX OpPTaHU3aIUIX H
KOHBCHIIUSX.

OmHMM U3 TPOSBICHUN NPUHIUINA JIOSJIBHOTO COTPYIHHYECTBA SBISICTCS
MOJIOXKEHHE O CONMAAPHOCTH, IpeaycMoTpeHHoe cratheit 222 JIOEC, B KoTOpoii roBoputcs
o BHemHuX AeicTBusx Coro3a.

Cmamows 222 Jlocosopa o ¢ynkyuonuposanuu Esponeiickozo Coiosa
1. Cows u ezco eocydapcmea-unenvl OelUCMBYIOM COBMECMHO 6 OyXe CONUOAPHOCIU, eClu
20CY0apCmeo-uien S6IAemcsi  0ObeKMoM — MEPPOPUCTIUYECKO20 HANAOCHUsT WU JICepmeol
CMUXUIHO20 UMY  MeXHOo2eHHo20 beocmeus. Cow3  Mmoburuzyem 6ce umeowuecs 6 e20
PACHOPAdNICEHUU UHCIPYMEHMbl, GKIIOUAsl BOCHHble PECYPCbl, NPeOoCmasisiemMvle 20Cy0apCmeamu-
ynenamu, O
(a) - npedomepaueHuss meppopPUCMUYECKOll Y2po3bl HA MePPUMOPUU 20CY0apCE-YleHos;
- 3auumbl  OeMOKDAMUHECKUX UHCMUMYMO8 U  SPANCOAHCKO20 HACeleHus Om  J0ObIX
meppopuUCmu4ecKux HanadeHuti;
- OKA3aHUsL NOMOWU 20CYOAPCMBY-YIeHy HA €20 Meppumopuu no npocvbe e20 NOAUMUYECKUX
enacmeil 6 ciyuae meppopucmuiecKo20 Hana0e s,
b) oxazanus nomowu 20cy0apcmey-uieHy Ha e20 meppumopuu no npocvbe e2o NOAUMUYECKUX
enacmeil 6 cyuae CIMUXUNHO20 Ul MEXHOLEHH020 6edCmaBUs.
2. Ecau xakoe-nubo 20cy0apcmeo-uien CmaHogumcs 00beKmom meppopucmuiecKoe0 HanaoeHusl
WU JHCEPMBOU CIMUXULIHO20 UTU MEXHO2EHH020 bedcmeausl, Opyaue 20Cy0apCmea-4ieHbl OKA3bl8aom
eMy nomowb no npocvbe e2o noaumuyeckux eiacmei. C 2mou yeavlo 20Cyo0apcmed-yieHvl
KoopOuHupyiom ceou oeticmeaust 6 pamkax Cosema.

[TpuHIMI TOSITBPHOCTH TaK)Ke UMEET 0CO00 Ba)KHOE 3HAYCHUE B 00JacTH CBOOOJIEI,
0e30MmacHOCTH W TpaBoCyAMs. B CBSA3M C 3TUM OH OCYIIECTBIAETCS TIABHBIM 00pa3oM B
dopMe aIMUHHCTPATHBHOTO M CyIeOHOTO COTPYIHHYECTBA TOCYIapCTB-WIECHOB B
COOTBETCTBHM C HOPMaMH, PerylupyeMbIMHU 3aKkoHofarenbcTBoM EC, unn B cOOTBETCTBUU
CO CBOMMH COOCTBEHHBIMH JIOTOBOPEHHOCTSMH, BKJIIOUas COTPYJHHUYECTBO MEXITY
MOJIUIIMEH W CYJACOHBIMM OpraHamMH, a TaKKe JPYITMMU KOMIICTCHTHBIMH OpTraHaMH,
B3aMMHBIM TIpU3HAHWEM CYIEOHBIX peNIeHHH W CONMKEHHWEM YTOJOBHO-TIPABOBBIX
PEXKUMOB.

B3aumHoe YBaAK€HUEC U NPUHIUITI PAaBEHCTBA

CornmacHo eBporeiickoMy TipaBy, EBpormelickuit Coro3 yBaxa€T pPaBEHCTBO
TOCYAApCTB-WIEHOB Mepe]] 3akoHoaaTenbcTBOM EC M MX HAMOHAIBHYIO MIEHTHYHOCTD.
IIpuanMm ~ BepHOTO  (MCKPEHHETO) COTPYIHHMYECTBAa TIOApa3yMeBaeT 00sS3aHHOCTH
COJIMOAPHOCTH M B3aUMHOTO YBaXEHHUS MEXIy TOCYJapCTBaMHU-WICHAMH, OCOOCHHO B
OTHOILIIEHWU pPaBEHCTBA TOCYAAPCTB-UIEHOB M WX HAIMOHAJIBHON HIEHTUYHOCTH. OTOT
MIPUHLMI 3aKperuieH B crathe 4(2) JloroBop o EBpomelickom coro3e, B KOTOPOI TOBOPUTCS O
B3aMMOOTHOWIEHUSAX Mexay Esponeiickum Coro3oM M rocygapcTBaMU-ulIeHaMH U




yKa3bIBaeTcs, 4To KommeTeHIws EBpomelickoro Coroza orpaHnmdmBaeTcs 0053aTeIbCTBOM
yBaXaTb PABEHCTBO TOCYIApCTB-WICHOB IIEpel JOrOBOpPaMH U HUX HAlMOHAJIbHYIO
UICHTUIHOCTb.

Cmamus 4(2) [loeosopa o Eeponetickom Corose
Coio3 ysadicaem pageHCmeo 20CyOapCme-uieHo8 neped 002080pamu, a Mmaxdce ux
HAYUOHALHYIO  UOCHMUYHOCTD, NPUCYWYIO  UX  OCHOBONONA2AIOWUM — CHPYKIMYDAM,
NOMUMUYECKUM U KOHCMUMYYUOHHBIM, — 6KIIOYAs. — PECUOHANbHOe U MeCcmHoe
camoynpasnenue. OH ygajcaem ux OCHOBHble 20CYOAPCMBEHHblE QYHKYUU, BKAIOUAS
obecneuenue  MEPPUMOPUATBHON — YETOCMHOCMU — 20CY0ApCmed, — noooepaicanue
npasonopadka u obecneueHue HaYUOHAILHOU be3onachocmu. B yacmnocmu, Hayuonanvras
0e30naACHOCMb 0CTHAEMCA UCKTIOUUMETbHOU 00S3AHHOCIBIO KAAHCA020 20CY0apCmead-4ieHa.

CyTp mpuHIMIA paBeHCTBAa (TaKKe M3BECTHOIO KAk MPHHLUI CYBEPEHHOIO
paBeHCTBa roCyAapcTB) 3aKJIOYAETCA B YBaXEHMH PABEHCTBA TOCYJapCTB-WIEHOB IEpesn
JOroBOpaMy. DTO 03HAYaeT, YTO BCE TOCYAApPCTBA MMEIOT PaBHbIC MPaBa U OOS3aHHOCTU U
ABJSIFOTCS PABHOIIPABHBIMH WIEHAMH MEXIYHAapOIHOIO COOOILIECTBAa, HE3aBUCHMO OT
SKOHOMUYECKHX, COLIMAIIBHBIX, ITOJIUTUYECKUX U APYTUX Pa3IudUil.

B gactHOCTH, TOCynapcTBa paBHBI IIEPEN 3aKOHOM, MOIB3YIOTCSA IPaBaMU IMOJIHOTO
CyBEpeHHUTETa M 00s3aHbl yBa)KaTh CaMOOBITHOCTH APYTHX rocyaapcTs. TeppuropuaibHas
[IEJIOCTHOCTh W TOJHTHYECKas HE3aBHCHUMOCTh TOCYAAPCTB HEMPUKOCHOBEHHBI. Kaxknoe
rOCyIapCcTBO HMMEET IpaBO CBOOOAHO BHIOMpPaTh M pPa3BUBATH CBOKO MOJUTHYECKYIO,
COLMAIbHYIO0, SKOHOMHYECKYI0 W KYJIBTYPHYIO CHUCTEMY, HO B TO K€ Bpems 00s3aHO
BBIMOJIHATH CBOM MEXIYHapoIHble 00s3aTeIbCcTBA, TOOPOCOBECTHO BBINOJHATH 3TU
00513aHHOCTH M COCYILIECTBOBATh B MHpE C JApyruMH ctpanamu. EBponeiickuii Coro3 Takxke
yBa)kaeT IMPUHIUI PaBEHCTBA TOCYIapCTB-WIECHOB.

Cmamus 9 Jlocoeopa o Eeponetickom Corosze
Bo sceii ceoeir desmenvrocmu Cow3 cobrrodoaem NPpUHYUn paseHCmea C80UX 2padCOaH,
KOMOPbIM €20 UHCHMUMYMbL, OpP2aHbl, BEOOMCMBA U VUPEICOeHUsT YOeuson pasHoe
sHumanue. Kaoxcowiili epaxcoanun 2ocyoapemea-uiena, sieisiemcs epaxcoanunom Corosa.
I'pascoancmeo Coroza oononnsiem, a He 3aMeHsenm HaYyUOHAIbHOe 2PadCOAHCMEO.

B npeamOyne orosopa o EBporieiickoM coro3e yKa3bIBaeTCs, YTO OJHOM U3 IHeJei
EBponeiickoro corws3a sBISETCA YKPEIUIGHHE CONMIAPHOCTH MEXAY HapogaMu Mpu
YBOKEHWH WX HCTOPUH, KYIbTypbl u Tpaauiuil. Ilomoxenne 00 WMIAEHTHYHOCTH,
ucnojinr3dyemoe B crarbe 4(2) JloroBopa o EBpormeiickom coro3e, TpeOyeT yBaKeHHUs TeX
aCIeKTOB HAIlMOHAJIBHOM HAEHTUYHOCTH TOCYAAapCTB-WIEHOB, KOTOpPHIE BBIPAKEHBI B HMX
OCHOBHOM CTPYKTyp€, MOJUTUYECKOW W KOHCTUTYIMOHHOM, BKJIIOYas PETrMOHAIBHOE U
MECTHOE camoympaBieHue. Takum oOpa3oM, JlnccaOOHCKHMI JOTOBOP PpaCIIAPHI
perylIupoBaHWE JTOTO IPUHINIA, JO0aBUB TaKWe OIJIEMEHTHI, KaK TOJIMTHYECKAas WU
KOHCTHTYLMOHHAs CTPYKTypa WJIM OCHOBHBIE (PYHKIMHM TOCynapcTBa, BKIIOYas (YHKIHUH,
HanpapjieHHbIE Ha OOECIIEYEHHE €ro TePPUTOPHUATBHONW IEOCTHOCTH, OOIIECTBEHHOTO
MOpsAZKa W 3allUThl HAIMOHANBbHON Oe3omacHocTh. HarmonanpHas WASHTHYHOCTH
BKJIIOYAeT B ce0sl TAaKXkKe TPAAULUH U KYIBTYpY.

HarmmonansHoe caMOCO3HaHHE O3HAYaeT CHenu(UKY KyIBTYphI, S3bIKa, PEIUTHH U T. 1., a
takke locymapcTBeHHas  (KOHCTUTYUHMOHHAs))  HMAEGHTHYHOCTb,  (YHKIHOHAJILHBIC
BO3MOXKHOCTH, COXpaHEHUE TOCYJapPCTBEHHBIX (DYHKIIUIA.




[lo muenuro EBpomeiickoro Cyna, HanMOHalbHas HIASCHTHYHOCTb TOCYHapCTB-
4YJIeHOB, yrmoMsHyTas B ctatbe 4(2) JloroBopa o EBpormelickoM coro3e BKIIOYAET, cpeou
npouezo, CTaTyc TocynapcTsa, kak Pecnyonmuku (ciy4vaid ¢-208/09 B Catin Bumeenwmeiin)
WIM 3aliuTa OQHUIMAIBHOTO TOCYNAapCTBEHHOro s3bika (cimywaid c-391/11  myHKT
86,Pynesnu-Bapaua npotuB Bapperas(Runevic-Vardyn e Wardyn)). Cyn cuauTaet, 9To
TOCyAAapCTBa-WIEHbl MOTYT NPUHMMATh MEpHI IS 3alUTHl JIEMEHTOB HAIMOHAJIBHOU
WIACHTUYHOCTH, HO OHM HE MOTYT JEHCTBOBATH TOJHOCTHIO CBOOOIHO, TOCKOJBKY OHH
JOOJDKHBL  coOmtomaTh  oOmue  mpuHOMnbsl  mpasa EC,  BkimoYas — NPHHLUI
MPOMOPIUOHATBHOCTH.

HarmmoHnanpHas WAEHTUYHOCTh TakKKe BKIIIOYAaeT B Ce0S KOHCTUTYIIHOHHYIO

UICHTHYHOCTh TOCYJApCTB-WICHOB, COXPaHEHHE KOTOPOW SBISIETCA OOS3aHHOCTBHIO
EBpomneiickoro Coro3a. 3amuTy KOHCTUTYIMOHHON MACHTUYHOCTH MOXKHO PacCMaTpHBATh
KaK TaK Ha3bIBaeMbIii 3aKOHHBIM HMHTEPEC, OINPaBABIBAIOIINA OCBOOOXKICHHE OT
00s13aHHOCTEH,
MPENyCMOTPEHHBIX 3akoHojaTtenbcTBoM EC, wumu ux orpannyeHue. CoxpaHeHHE
KOHCTHTYIMOHHOH HWAEGHTHYHOCTH HE MOXET OBITh CBSI3aHO C  0053aTeIBCTBOM
a0CONFOTHOTO COOMIONIEHUS] BCEX KOHCTHTYIIMOHHBIX HOPM, MOCKOJNBKY 3TO MO3BOJMIO OBI
roCcyAapcTBaM-4IeHaM YKIIOHATHCS OT CBOMX 00S3aTENbCTB MO 3aK0HOAaTenbeTBY EC.

Cnegyer OTMETUTH, UYTO NpPHUBEPKEHHOCTH EBpomneiickoro Coro3a yBaXeHHIO
HAI[MOHATHHON WACHTUYHOCTH SIBISETCS MOIUTHKO-TIPABOBOM KOHIIEIIIHEH, TOCKOIbKY HE
CYIIECTBYET MpaBOBBIX cTaHaaproB EC, koTopble mpenycMmarpuBaid Obl CaHKIHW 32
HapylIeHne 3TOro obs3aTenbeTBa. OIHAKO TOCYAAPCTBA-WIEHBI HMEIOT NPABO MPEIbSIBISATH
npereH3nd kK EC B COOTBETCTBUY C MEXTyHAPOTHBIM IIPABOM.

OO6sizaTenbcTBa,  BBITEKAOIIUME M3 NPUHIMIA  YBAXKEHUS  HAIMOHAJBHOM
UICHTUIHOCTH:

e Ortpunarensusle — EC Bo3nmepxuBaeTcsi OT JEHCTBHIM, €CIM TOCYAapCTBO-4JICH
CCBUTAaeTCsl Ha HAlMOHAIBHYIO HJICHTUYHOCTb, YTOOBI OMpaBAaTh OTCTYILICHHUE OT
3akoHomarenbctBa EC  (mpaBo  rocygapcTBa-wieHa — IOUIEKUT — KOHTPOITIO
EBpomneiickoro cyza).

o [losutuBapie — EC pomkeH AelcTBOBAaThL MJIsi COXpPAaHEHWs HAIMOHAIBHOMN
uneHTHIHOCTH (oaHako ctathbs 4(2) [oroBopa o EBpormeiickoMm coro3e MpsiMO He
MpeyCMaTpUBaET TAKOW KOMITETEHITHH)

[lonBozst UTOTH, MOXKHO CJIENIATh BHIBOJ, YTO IPUHITUI PABEHCTBA U B3AUMHOTO YBaXKCHHSL:

®  CIIYXXUT JIJIsl OTpaHU4eHus KomneTreHuu EBpornetickoro Corosa,

® [IOMYEPKHBACT PABCHCTBO IrOCYAApCTB-UWICHOB MEpe TOTOBOPAMU,

® TIOJYEPKHUBACT AaBTOHOMHUIO  TOCYAapCTB-4JICHOB, WX  CaMOOBITHOCTH U
HEOOXOMMOCTh YBAKCHUS UX KOMIICTCHIIUY B KOHKPETHBIX 001acTX;

e momuepkuBaer, yto EC He sBiseTCS TOCYIapCTBOM, a COCTOMT W3 TOCYIApCTB-
YJICHOB, KOTOPBIE COXPAHSIOT CBOO CYIIECTBEHHYIO CAMOOBITHOCTD,

¢ HaxOAWT CBOE OTPaXEHHWE, B YACTHOCTH, B OTCTYIDIEHUsSX OT HOpM EC,
JTOTTYCKAIOIINX 3aIllUTy OIPENEICHHBIX ACMEKTOB HAIMOHAIBLHON WIACHTHIYHOCTH
(Hampumep, B OTHOIUICHWH OTPAHWYEHW CBOOOIHOTO TMEPEMEIICHHUS TOBAapOB —
Crarbs 36 JJOEC wnm mONOKEHWsI, MO3BOJISIONINE OKAa3bIBaTh TOCYJApPCTBECHHYIO
oMol Kyasrype - ctarbs 107 (3) (d) Jorosopa).



Yactp V

EBponeiickoe npaBo: HCTOYHUKH, (POPMBI,
3aKOHOAATeJIbHbIE MPOLEeIYPbI



Honsatue mpasa EC. IIpaBo Erponeiickoro Coro3a (aumi.: European Union Law; dpanir.:
droit de I'Union europeenne) — pe3yasraT eBpONEWCKOW MHTETPALMN B Pa3IMIHBIX cepax
ero gesrenpHocTH. CregyeT yduTHIBaTH pa3IM4YMe MEXAY MOHATHAMHU  «IIPaBO
EBponeiickoro Coro3a (EC)» u «eBporeiickoe mpaBo»: npaBo EC — mpaBoBasi cucrtema,
BO3HHUKINASI B pe3yapTare yCWIMil mo cTpouTenbCTBYy "eauHoil EBpombl"; eBpomeiickoe
NpaBo — MOHATHE 0oJiee MUPOKOE U BKIIIOYAET, ToMuMo HOpM EC, mpaBo MeXyHapOIHBIX
opranuzanuii peruoHaigbHoro xapakrepa (Cosera EBponbl, Opranuzanuu no 6e30MacHOCTH
U coTpyaHHuuecTBy B EBpore).

[IpaBo EC umeet 0coOyro mpaBoBYIO MPUPOLY: B COBPEMEHHOM 3aafHON TOKTPHHE OHO
MOJIYYMJIO HAa3BaHUE «TpaHCHALMOHalbHOE mnpaBo». C onmHoi cropoHsl, mpaBo EC
ABTOHOMHO II0 OTHOIICHHUIO K MCKAYHAPOJHOMY IIpaBy: ABJIACTCA CaMOCTOSITEIILHOM
MPaBOBOM CHCTEMOM, CO37aeTcs B paMKax €AMHOM MOJUTHYECKOW OpraHu3aluu
(EBpomneiickuit Coro3), HaIeNIEHHOW BIACTHHIMH KOMIETCHIUSAMH W momHOMouusMH. C
HPYFOﬁ CTOPOHBI, B OTIIMYMUE OT IIPABOBLIX CUCTEM OTACIIbHBIX I'OCYyAapCTB (HaL[I/IOHaJII)HOFO
mpasa), mpaBo EC pacmpocTpaHseT cBoe NEHCTBHE HA TEPPHUTOPHIO KAXKIOTO U3 HUX U
BBOAWT O0ILIMe AJIS IpaXJaH M OpraHU3alui MpaBUia, PErYIHPYIOIIUE HMIMPOKYI0 cdepy
OOIIECTBEHHBIX OTHOILIEHHWH (€IMHOTO BHYTPEHHErO pBIHKA; cTaryc WHCTUTYTOB EC,
topuaudeckux aun EC, ycinoBust M MOPSAAOK BBIJAYM €IUHOM (IIEHT€HCKOI) BU3BI U T.J.).
Hopmer mpaBa EC wumeror mnpsiMmoe JeHCTBHE B OTHOUIEHMH TOCYIapCTB-WICHOB WIIH
MOAJNIe)KaT 00s3aTeIbHOM MMIUIEMEHTAMM B HMX 3aKOHOAATeNnbCTBO. HarmoHnansHOE
3aKOHOJATEIbCTBO HE [OJDKHO IPOTHBOPEYMTHh INpaBy EBpomeiickoro corosa: Kaxuoe
TOCYJapCTBO-WIEH HECET OTBETCTBEHHOCTh 3a O0EcleueHHe ero COINIaCOBaHUS C
HaIlMOHAJbHBIMH 3aKOHOJATENbHBIMU aKTaMH M TOCieaylolee npumeHenue. Hapymenue
OTOT'0 TIOJIOKCHHUA MOXET IMPUBECTU B KOHCUHOM HUTOIC B CYI[GGHOMY pacCMOTpPEHUIO B
Espomnetickom cyne (CEC) n HanoxxeHuto mrpada Ha rocyaapcTBo.

Hcrounuxu u popmsl npaBa Esponeiickoro Coro3a

IlonsiTHe W BUABI HCTOYHMKOB NMpaBa: o0lIMe MOJIOXKeHUsl. B HayuyHON M ydeOGHOU
IOPUINYECKON JINTEpAType IMOJA MCTOYHHKOM IpaBa MOHMMAETCS O(QUIHAIBHBIA CIIOCO0
BHEIITHETO BBIPAXKEHUS, 3aKpeIUICHUS U O0BEKTUBU3AIMN HOPM TipaBa. lMcrouHuk mpaBa —
CBOECOOpA3HBIN «pe3epByap», «XpaHWIHIIE», W3 KOTOPOTO TMONy4YalOT CBENEHUS O
COCpXKAHUU HOPUAUYECKUX HOPM. OCHOBHBIMH MCTOYHUKAMU IIPaBa, W3BECTHBIMU
UCTOPHH, SBISIOTCS: MPABOBOW OOBIYAH, FOPUIAMYECKHI IPEIE/IeHT, PaBoBas JOKTPHHA,
HOPMaTHBHBIN TOTOBOP (AOTOBOP C HOPMATHBHBIM CO/IEpP)KaHHEM ), HOPMATHUBHO-TIPAaBOBOU
aKT.

IIpaBoBass cucrema IOOOTO COBPEMEHHOTO TOCYAApCTBA BKIIOYAET pPa3HOOOpa3HbIE



WCTOYHWKH TIpaBa, 3HAYEHHE KAXKIOTO W3 HUX M HUX COYETAaHHE ONpEeAesIoTCs
UCTOPUYECKUMH  YCIOBUSIMH  (OPMHUpPOBaHMS IpaBa, MPAaBOBBIMH  TPAAMLIUSIMH,
OCOOCHHOCTSIMH TIPaBOCO3HAHHS, YPOBHEM pa3BUTHSA IPABOBON KYIBTYpHL, XapaKTepoM
W/ICOJIOTHH U PEIIUTUH, CIOKUBIICHCS Cy1eOHON TPaKTHKOH.

Cuctema wucTouyHMKOB mpaBa Epomeiickoro Coro3a o00namaeT 3HAYUTENBHBIM
cBoeoOpazmeM: ee (OpPMHUpPOBAHHE CBS3aHO C HEMOCPEICTBEHHBIM BO3ICHCTBHEM
HaI[MOHANBHBIX NPaBOBBIX CHCTEM, MPUHAANESKAIINX K pa3HbIM CeMbsM InpaBa. IIpaBoBas
CHCTEeMa TIEPBBIX TOCYJapCTB - OCHOBaTeNel eBporeickux coodmecTB (PpaHiuy, CTpaH
Benunmokca, I'epmannm u WMTanum) OTHOCHTCS K POMaHO-TEPMAaHCKOM MpPaBOBOM ceMbe:
JOMUHHPYIOLIYIO TTO3HULUIO 32aHUMAET 3aKOH, OCHOBHBIE OTPACIH MpaBa KOAUPUINPOBAHEI.
OcHoBHOM wHcTOUHUK TocymapcTB OOmero mpasa (Hampumep, BemmkoOpurtanmn) —
npeyedenm, ollIee MPaBUIO KOTOPOTO (GOPMHUPYETCS HA OCHOBE CYACOHOTO pa3pericHHs
KOHKPETHBIX CIIy4aeB, NpuoOpeTaeT o0s3aTelbHOE 3HAYE€HHWE TMPH PACCMOTPEHHU
AQHAJIOTHYHBIX Jiel. BBICOKMIT ypOBEHb pa3BUTHSI MPABOBOM KyIbTYphl H TIPAaBOBBIE
Tpanuuuu B cTpaHax EC mO3BOJISAIOT MCNONB30BaTh MPABOBOM MOTEHIMAT TOCYAApPCTB-
utenoB EC © TocTenmeHHO cO3[aBaTh YHHUBEPCAIBHYIO IPAaBOBYIO  CHCTEMY,
COOTBETCTBYIOIIYIO MOTPEOHOCTSIM COBPEMEHHOTO OOIIECTBRA.

Knaccudukammst wuctounmkoB mpaBa EC MOXeT OCHOBBIBATHCS HA  Pa3IMIHBIX
KPUTEPHUSIX:
o IInceMeHHBIe ¥ HEMMMCaHbIS HCTOYHUKU,
e BHyTpeHHHE U BHEIIHNE HCTOYHMKU;

L HCpBI/I‘IHBIC 1 BTOPUYHBIC UICTOYHHKU.

B xnaccudukamuio, mpemtoxennyro Alina Kaczorowska, BKIIOUYCHBI CIEIYIOIINE
WCTOYHUKH MpaBa:

1. IlepBOMCTOUHHMKH, cOAEpKaIlMEeCs B YUYPEAUTENIBHBIX JOTOBOpax C IONpPaBKaMH,
MIPOTOKOJBI U TPHJIOKEHUS K HUM, a TaKkKe aKThl MPHUCOEAMHEHHUS HOBBIX T'OCYIapCTB-
wieHoB EC.

2. O6mue mpunuunsel npaBa EC, B ToM uucie Te, KOTOpble OOECHEUMBAIOT 3AILUTY
OCHOBHBIX TIpaB 4eJIOBEKa.

3. BHemHHEe HWCTOYHMKH, KOTOPBIE BBITEKAIOT U3 MEKAYHAPOJHBIX COIJIAIICHHM,
3aKitoueHHBIX Mexay EC 1 TpeTbuMH cTpaHaMy WIIM MEKTyHapOIHBIMU OpraHU3aIHsIMH.
4. BropuuHble WCTOYHUKH, KOTOpBIE IiepeuuciieHsl B cratbe 288 JloroBopa o
¢ynkumonuposanuu  EBpomneiickoro Coroza (TFEU) (pernaMeHTbl, AMPEKTHBBI U
pemenusi). B JloroBope mpoBOAUTCS pasinuue MEXIy 3aKOHOAATEIbHBIMH aKTaMH,
OpuHATBIME MHCTUTYTaMH EC Ha OCHOBaHMM JOTOBOPOB, W HE 3aKOHOJATEIbHBIMU
(T03aKOHHBIMU) aKTaMH, KOTOpbIe IPUHUMAIOTCSI HA OCHOBAaHUH 3aKOHOJIATENIbHBIX aKTOB
(menernpoBaHHBIMU ¥ UMITJIEMEHTAIIHOHHBIMH).

5. Hekotopble HEeTUNHMYHBIE AKTHl, TO €CTh T€, KOTOPble HE MPUHUMAIOT (OpPMY HpaBuMII,
JUPEKTHUB WM pEIICHUH, HO HMEIOT 00s3aTeNbHbIi xapakTep. Hekxoropele W3 HHX
YIIOMHHAIOTCSI B JIOTOBOPAaX, MPOUCXOXKICHUE APYTHX CIENyeT U3 NMPAKTUKH WHCTUTYTOB
EC.

[Ipenienentaoe npaBo Eppomnetickoro Cyma 3acmykuBaer ocoboro BHUMaHus. OHO He
paccmaTpuBaeTcsl Kak HCTOYHUK npaBa EC, HO B mensx obecrieueHHs COrjlacOBaHHOCTH H
MOCJIeIOBATENIFHOCTH B Cy/neOHO# mpaktuke EBpomelickuii cyn coOiromaeT MpUHIIMITBL,
3aJI0’KEHHBIE B MPEABIAYIINX pereHuax. OIHaKo 3TO pelleHHe HE paccMaTpUBaeTCs Kak
MIOJTHOE M3JIOKEHUE NMPaBOBOW HOPMBI M HE SIBIISIETCSA OOA3aTENbHBIM Ul HallMOHAJIBHBIX
cyza0B win EBponeiickoro cyna.



6.2.2. ®opmbl eBpomeiickoro mnpasa. EBpomeiickoe mnpaBo NPEACTaBICHO B TPeEX
OCHOBHBIX  (opMax: HWHCTUTYLHOHAJIBHOTO TIpaBa, MpOLECCyaJbHOr0 MpaBa U
MaTepHaIbHOTO (CyOCTaHIIMOHAIHHOTO) MIPaBa.

HNHcTuTynHOHATBHOE NPaBO, MO CYTH, SBISIETCA KOHCTUTYLHMOHHBIM IpaBoM EC.
HopMmbl HHCTHTYLIMOHANBHOTO TIpaBa PETYIUPYIOT, BO-TIEPBBIX, CTPYKTYpY, (yHKuuwu,
MOTHOMOYHSI OCHOBHBIX HWHCTHTYTOB u opranoB EC (EBpomeiickoro mapimamenra,
EBpomneiickoro coBera u EBporeiickoii KOMHCCHH); KOHCYJIBTaTHBHBIX YUYpPEKICHHN
MOMUTHYECKOTO WJIM  aJIMHUHHCTPATHBHOTO XapakTepa, CyAeOHBIX U KOHTPOJBHBIX
udactanuii  (Cyma mnepBod wuHcTanuuu, CyaeOHoW mamatel u CuerHod [lamatsr).
HNHcTUTynMOHAIBHOE TMpaBO TAaKK€ pEryaupyeT OTHOUIEHHS  MEXAy WHCTUTYTaMH,
otHomeHus1 Coro3a ¢ TOCynapcTBaMU-4eHAMH, BHEIIHWE CBS3HM C APYTUMH CTpaHAMHU U
MEXIyHAPOJHBIMU OpraHu3alMsMU. Bo-BTOpBIX, K HHCTUTYLHOHAJIBLHOMY paBy
OTHOCSTCSI HOPMBI, YCTaHABIMBAKOUIUE WCTOYHUKH IPABA B UEPAPXUU MPABOBBIX AKTOB B
pamkax EC (permaMeHTHI, AUPEKTUBHI, PEUICHHUS, PEKOMEHIAINH 1 3aKIIOYEHHs), a TaKKe
HOpPMBI, pPETYIHpYIOLIUMEe B3auMozelcTBUe mpaBoBoro pexuMa EC ¢ BHYTpeHHMMH
MPaBOBBIMU peKUMaMu rocyaapcts—uaieHoB EC.

IIponeccyajibHOe MPAaBO MHOTIA HA3bIBAOT aomunucmpamueuvim npasom EC. HopMmer
MPOIECCYATHHOTO TIPaBa OMPEIEISIOT MOPSIOK pear3aliyl HOPM MaTepHaIbHOTO IpaBa,
YCTaHABIUBAIOT MPOIEAYPY OCYIIECTBICHUS (DYHKIMA CyqeOHOTO Ham3opa u CcyaeOHOTO
koHTpois. IIponeccyanbHoe MpaBo HAPABIEHO HA PETYIHPOBAHHUE Pa3IUYHbIX JEHCTBHIA,
KOTOphIE MOTYT OBITh TpeanpuHATHl WHCTHTyTaMu EC, rocymapcTBaMH-diIeHaMH,
(1)I/I3I/I‘ICCKI/IMI/I u IOPUINYCCKUMHA JJMamMun B COOTBETCTBHUU C IpaBujIaMu,
MpeayCMOTpEeHHBIMU JoroBopamu (cM. cT. 258-260, 263, 265, 267, 277 n 340 TFEU) no
BOIIPOCaM, B OCHOBHOM, KaCaloI[UMCsI 3aIIUTHI UX TIPaB.

MarepuajbHoe mpaBo. MaTepuaibHOE MPABO BKIOYACT B Ce0s MPABOBBIC HOPMBI,
YCTaHOBJICHHBIE UISI PETYIHPOBAHUS ACSATENFHOCTH (MU3WYECKUX U IOPUIUYECKUX JIHIl B
Pa3NIMYHBIX O0NIACTSX, BXOAAIINX B cdepy mpumeHeHus poropopos EC. OHO oTiaM4HO OT
HOPM HMHCTUTYLIMOHAJBHOTO W IMPOLECCYalbHOr0 TIpaBa. MarepuaibHOE€ NpaBo B
3HAYUTEIHHONH CTENEHH GMOpuuHoe npago, W JEUCTBYeT MPEUMYIIECTBEHHO B
rocynapcTBax-ujieHax, a He Ha ypoBHe Coroza. OHO ycTaHaBIMBAEeT: BO-TIEPBBIX, HOPMBI,
OTIpEIETISIONINE PEKUM SKOHOMHUYECKHAX CBOOOI, NEHCTBYIONIMX B OTHOIICHUH Pa3TUIHBIX
YYaCTHUKOB dKoHOMIUYecKol sxnu3Hu EC (cBoOogHOE ABMKEHUE (DPU3NUECKUX JIUII, TOBAPOB,
YCIIyT M KaIuTaJIOB, 3allpeT Ha JAUCKPUMHUHAIMIO MEX]y TrocyrapctBamMu — uieHamu EC,
3arpeT Ha BUJBI ISHCTBUH, MPOTUBOPEYANINX MPUHIIUIIAM 3I0POBOM KOHKYPEHIUH, U 1p.).
Bo-BTOpBIX, yCTaHABIMBAECT MPUHIUIIBI 1 HOPMBI OCYIIECTBICHUS! OOIIMX SKOHOMHYECKUX
Mep U AeWictBuil B cTpaHax — wieHax EC. MHorna marepuansHoe nmpaBo EC Ha3bIBaroT
IKOHOMUYECKUM NPABOM WIIH YACMHbIM NPABOM, TIOCKOIBKY OHO (DOpMHUpPYET eIHMHBIHI
BHYTPEHHHMI PBIHOK Ha Bceil oO0mied Tepputopun rocynapcts-wieHoB EC. OmnHako 31O
Ha3BaHWE YCIOBHO, TaK KaK TMOMHMO BOIIPOCOB ASKOHOMHYECKOTO XapakTepa, HOPMBI
MaTepHAJILHOTO MPaBa PEryIUPYIOT OJI0K coluaibHbIX mpodiem. Hanpumep, B crathe 151
TFEU mpoo3nmamens! near EC i rocyiapcTB-4iIeHOB B O0JIACTH CONMATBHON TTONUTHKU:
TIOBBIIICHUE 3aHATOCTH, YIYy4YLICHHWE YCIOBHHM >KM3HM M Tpyda, oOecreduBaroniee ux
BbIpaBHMBAaHWE MPH OJAHOBPEMEHHOM TIPOTpecce, aJeKBAaTHYIO COLMAIBHYIO 3allluTy,
COLMAIBHBIA [IMAJIOT, PAa3BUTHE 4YENOBEYECKHX PECYpCOB, IIO3BOJISIOIIEE JOOUTHCS
BBICOKOTO M CTa0MJIBHOTO YPOBHS 3aHATOCTH, OOpKOY ¢ MapruHanu3anuen. Ilociemyromniue
crarbu  TFEU (151-169) mnocesmieHsl BompocamM o0pa3oBaHusi, MPOQPecCHOHATBHOTO
00y4eHUsI, MOJIOZIEXKH, CIIOPTY; KYABTYpPE, 31PaBOOXPAHEHHIO; 3alUTE OTpeOUTENneH.

HcTounuku npasa EC: o01asi XapakTepucTHKA



ITpn paccmorpeHun Bompoca 00 umcTouHMKax npaBa EC wacTto BeTpedaercss TEpMUH

«acquis communautairey ((ppaHi.: «ro, YTO OOCTUTHYTO B pamkax CooOmecTBay).
BenencrBue  3TMMONIOTMUYECKOM Pa3HUIBI NEPEBOAA HA PA3IUYHBIC S3bIKH, B IPAaBOBOM
MHUpE yYalle BCEro WCIMONb3yeTcs OPHTHMHAJBHBIM BapHaHT - «acquis communautairey,
TEPMHUH, KOTOPHIA 0003HAYaeT CO3AaHHYIO Ha MPOTSHKEHUH ACCATWICTHHA CHCTEMY IpaBa
EC, Bxiodas BC€ €ro HMCTOYHHMKH (IJOTOBODPBI, NPOTOKOJIBI, ACKIapaliH, MOA3AKOHHBIE
aKThl, MeXOyHaponaHele JloroBopa, mpeueAeHTHOE MpaBO W NPHUHLMIBI IpaBa,
cthopmymmpoBanHbie CyIoM B paMKaxX pa3BUTHS MPaBa).
1. UcToyHMKH NepBHYHOro mnpasa (mepBoucToyHHKHM). HopMbl mepBHYHOTO mpaBa
coiepkarci B YUpPEOUTENbHBIX JOTOBOpaxX, MPOTOKOJAax M MPHIOKEHUSX K OSTHM
JOrOBOpaM, B  aKTax O IPHUCOECAWHEHHHM HOBBIX TOCYIapCTB-WICHOB; IPUHUMAIOTCS
COBMECTHO TOCYIapCTBaMHU-WICHAMHM; YCTaHABIMBAIOT LIENH, NMPUHLIMIBL, 3agadn Corosa,
nopsinok ¢GopMupoBaHus U (GYHKIHMOHUPOBAHHUS OPraHOB, OCHOBBI €BPOIEHCKOrO IpaBa,
ero O0coOEHHOCTH, YyCJIOBHS (POPMHUpPOBAHUSI W IMOPSIAOK IpUMEHEeHus. VcTouHuku
MEPBUYHOTO TIpaBa HaXOMIATCsI HA BEPIIMHE HMEPapXuu U 00JaJaroT BhICHICH FOPUAMYECCKOH
cuioii B npaBoBoit cucteme EC.

K ucrounmnkam nepguunozo npasa (NEpBOUCTOUHUKAM) OTHOCSTCS €TO yypeoumenvHbie
Odoxymenmul (moroBophl): JloroBop 00 yupexaernmn EBpomeiickoro coobmecta 1957
r. (Joroop 06 DxoHOMHUUeckoM coobmectBe — European Economic Community - EEC),
JoroBop 00 yupexaenun EBpormelickoro cooOmiecTBa 1O aToMHOW »Hepruu 1957 T
(doroBop o EBparome — Euratom) u [loroBop o EBpomeiickom Coroze 1992 1. (TEU). Oba
YUPEIUTENbHBIX JOrOBOpa OBLTM 3aKIIOUEHBl Ha HEOTPaHWUYEHHBIM CPOK W B HUX HE pa3
ObuUIM BHECEHbI H3MeHeHus1. [lociielHne MonpaBKy K yUpeAUTENLHBIM IOTOBOPAaM BHECEHBI
B nmekabpe 2009 r., xorma Bcrymmn B cminy Jluccabouckuit morosop (Tol). Llems storo
noroBopa — BHecTH n3MeHeHus B Jloroeop o Epormeiickom Coroze (TEU) u Jorosop EC
(EC Treaty), xotopbrii Obum1 mepernMeHoBaH B J[loroBop o (GYHKIHOHHPOBAHHUU
Erponeiickoro Coro3a (TFEU).

VYupenutenbHble JOTOBOPHI C BHECEHHBIMH B HHUX IONpPaBKAMH  CUHUTAOTCS
«KOHCTMUMYYUOHHBIMY — 002080pamuy. YdpenutenabHble aorosopel EC omimuaiorcst ot
KJIACCHYECKHX MEXKAYHAPOAHBIX COTAIICHWH TEM, 4YTO OHU CO3JAI0T  HOBBIH
MEXIYHApOIHBIM MOPSAAO0K, B KOTOPOM HPU3HAIOTCA MpaBa M 00S3aHHOCTH HE TOJIBKO VIS
rOCYJapCTB-WICHOB, HO U JUI UX TPaKAaH, «KOTOPBIE CTAHOBSTCS YAaCThIO WX 3aKOHHOTO
HaCIIeTUS».

JloroBopbI SBJISIOTCS PAMOYHBIMHU, OCKOJIBKY B HUX 3QJI0KEHBI OCHOBHBIE NPHHLUIIBI
MO BBIMOJHEHUIO OIPEETICHHBIX COIIACOBAaHHBIX Ieied W 3amad. OHU He copepiKar
JeTaJIbHbIE MTOJIOKEHHS U1l peanu3auuu noauTuku EC, uX KOHKpeTu3anus npeaycMoTpeHa
B IIpaBe BTOPUYHOM (IIPOU3BOTHOM).

Kpome yupemutenbHBIX JTOTOBOpOB B mepBuyHOE mpaBo Eporeiickoro Coro3a BXOAAT
002060pbl, KOMOPblEe COOEPIHCAM USMEHEHUs UIU OONONHeHUsl K HuM (HalpuMmep, MOIPaBKH
B JloroBop o EBpormetickom Corose); docogopel 0 npucoedutenuu, Hd OCHOBAHUU KOTOPBIX B
EBponeiickuit Coro3 BCTYIAIOT HOBBIE roCyJapCcTBa-4JIcHBbL.
JoroBopsl 0 MpHUCOCAMHEHUH 3aKJIIOUaloTcs ¢ cornacus EBpomnelickoro mapiamenta EC
MEXY JCHCTBYIOIIMME TOCY/IapCTBAMU-YICHAMH, C OJHON CTOPOHBI, U TOCYIapCTBAMHU-
KaHAWAAaTaMU Ha BCTyIUIEHHE - ¢ Apyroil. [locnenHue nOroBOpbl O NPUCOEAMHEHWH, HA
ocHoBaHMHM KoTOphix B EBpomeiickuii Coro3 Berymuim 12 ctpan Bocrownoit EBponsl n
CpenuzeMHOMOpPbs, Obutd moamucanbl B 2003 w 2005 . ¥ BCTYHWIM B CHIY
coorBerctBeHHO B 2005 u 2007 rr. CocTaBHOM 4YacThi0 KaXIOro JOroBopa o
MPUCOEINHEHUN BBICTYIIAeT Axm 00 yciosuax npucoeouHeHusi, KOTOPBIA BHOCHT
COOTBETCTBYIOIIME IMONPABKU B yUPEAMUTENbHBIE AOKYMEHTHI (Hampumep, 00 M3MEHEHHUH



YUCJIICHHOTO COCTaBa "eBpONEHCKHUX'" MHCTUTYTOB) M YCTAHABIIMBAET TEPEXOMHBIN MEPHOL
JUI TIOCTETICHHOW aJanTalii HOBBIX TOCYAapCTB-4JIEHOB K TpeOoBaHusiM EBpomeiickoro
Coro3za.

K aktam 00 ycnoBHsX MNpPHUCOCOMHEHHS, KaK W K YYPEIUTEIbHBIM JOKYMEHTaM,
MIPUIIOKEHBI MHOTOYMCIIEHHBIE HPOMOKOAbI U NPULONHCEHUS, SBISIOIMINECS UX COCTaBHOM
yacTelo (Hampumep, IIpotokon ortHOcuTenbHO JloroBopa M AKTa O HPUCOECIUHEHHH
Yemickoii Pecnybmukn, Octonckorr Pecmybmuku, Pecmybmukm Kunp, JlarBuiickoit
PecryOmuxm, JlutoBckoit PecmyOmuku, Benrepckoit PecryOmukm, Pecnybonmukn Maibra,
Pecnyonuku [lombmia, Pecniyonuku Cnosenus u CrioBaukoit PecryOnuku ot 16 ampedns
2003 1). OTH akThl, Kak MpaBWIO, JOMOJHAIOT U KOHKPETU3UPYIOT MOJOXKEHHUS,
c(hOpMyIHpPOBaHHBIC HEMOCPEACTBEHHO B JIOTOBOPHBIX TEKCTaX,  WCHONB3YIOTCA Ul
TOJIKOBaHUSI KOHKpETHbIX HOpM. Hampumep, IlpoTokon o mpuHIMmax cyOCHIHApHOCTH
U IPONOPLIMOHATIBHOCTH: B HEM  ONMCAaH  MEXaHM3M  peaju3aluyd  I[pUHIUIA
CyOCHIMApPHOCTH U OTYACTH MPUHIMIA IPONOPLUUOHAIBHOCTH. [IpOmOKoabl U NPULONHCEHUSA
TaKkKe OTHOCATCS K NepeUuiHOMY npas).

K nepBuunomy npaBy otHocatcs Obupue npunyunst npasa EC. IT0 HeMcaHbIe HOPMBI
mpaBa, KOTOpble Jjekar B ocHoBe mnpaBomnopsika EC. Crates 340 (2) [loroBopa o
¢yaxkumnonnpoBarnn EC (TFEU) mpemycMaTpuBaeT BO3MOXKHOCTH MPHMEHATH OOIIHE
NPUHLMIIBL TpaBa, SBISIIOIIMECS OOIMMMH [Jsl HMPAaBOBBIX CHUCTEM TOCYJapCTB-WIECHOB, B
o0yiacTi BHEIOTOBOPHOW OTBeTcTBeHHOCTH. EBpomeiickuii cyn (Court of Justice of the
European Union - CJEU) BripaBe NpuUMeHSTH 00ITHe PUHIIHAIIBI, YTOOBI JOMOTHUTD JPyTHE
uctounuk npasa EC. VX ponb nposiBisieTcs B CIEAYIOIEM:

- B IeNIsAX M30ekaHus 0TKa3a B PaBOCYIUH,
- JUTsL BOCTIOTTHEHHS TTpo0Oena B 3akoHoAaTenbeTee EC,
- JUIsl yCWJIEHUS] COTVIACOBAaHHOCTH 3akoHopaaTenbcTBa EC.

OO6mume npuHuunsl npaBa EC cocToST B OCHOBHOM U3 MPHUHLMIIOB aIMUHUCTPATHBHOTO
NpaBOCyAMsT W 3allUTHl OCHOBHBIX IpaB 4eJoBeka. [Ipu ¢dopMmyaupoBaHHHM OOIIUX
IIPUHLUIIOB EBponeickuii Cyn onupaeTcs Ha CIEAYOMNE OCHOBHBIE HCTOUHUKH:

- MEKAYHApPOAHOE IyOIMYHOE MPaBO U €ro OOIIKe MPUHIIMIIBL, IPUCYIIHE BCEM IIPABOBBIM
CHUCTEeMaM;

- HalMOHAJIbHBIC 3aKOHBl TOCYIApCTB-WICHOB IIyTEM BBISBJICHHUS OOLIMX HPUHLMIIOB,
XapaKTepHBIX JI 3aKOHOB TOCYJapCTB-4JIEHOB;

- npaBo EC myTeMm BBIsSBIEHHS OOUTMX MPUHIMIIOB, UcXoas u3 npupoast EC;

- OCHOBHBIE IIPaBa YeJIOBeKa.

Xapmus Eeponetickoco corsa 06 ocnosnuix npasax (Charter of Fundamental Rights of
the European Uniony») — Tax:ke OTHOCHUTCS K IIEPBUYHOMY IpaBy. B cooTBeTcTBHM CO CT. 6
Horosopa o EC B penakunu Jluccabonckoro porosopa (TEU): «Coro3 mpusHaeT mpasa,
CBOOO/IBI M TIPUHIIMITBI, U3JIOKECHHBIE B XapTHUHU, KOTOPass UMEET TaKyIO JKe IOPUANIECKYIO
cuity, KaK 1 JloroBopsD».

Coro3 obmagaeT MeXIyHAPOTHOH MPaBOCYOBEKTHOCTHIO M KaK TAKOBOW YIOJIHOMOYEH
3aKIII0YaTh MexcOyHapoonvle [Jocoéopa ¢ OOHON WM HECKOJIbKUMH TPETHHMH CTpaHAMH
WIM MEXIyHapoIHBIMU opraHusanusmu. B coorserctBum co crarbeil 216 TFEU, Coro3
3aknmroyaer J[oroBopa B cirydasix, KOT/a 3TO MpeaycMOoTpeHo JloroBopamm, a Takke B TeX
ciydasix, Koraa 3akioueHue Jlorosopa au0o sIBIsIETCS HEOOXOAWMBIM IJISl JOCTHXKEHHUS B
pamkax monutuku Coro3a OMHOHN W3 Mellel, yKa3aHHbIX JloroBopaMu, THO0 MPETyCMOTPEHO
B OpUIMUecku 00s3arenbHOM akte Coro3a, 00 CrocoOHO 3aTparuBaTh OOIIME MpaBHIIA
WJIM U3MEHATh UX JICHCTBUE.

Coro3 BmpaBe 3aKiro4aTh C OJHOW WM HECKONBKUMH TPETHbHMH CTpPaHAMU WIN
MEXIyHapOIHBIMU OpraHu3alusIMU Horoopa o CO3JIaHUH accolualyy,



XapakTepU3yolLeics B3aUMHBIMU IIpaBaMH U OOSI3aHHOCTSIMH, COBMECTHBIMU JIEHCTBUSIMU
U IpUMEHEHHEM 0co0bIX mpouenyp (cratest 217 TFEU).

K umcny BakHBIX TpOSBIECHHH MeXITyHapomHOW mpaBocyOsexTHOcTH EC oTHOCHTCS
BO3MOXHOCTh BXOXKIEHHMSI B COCTaB MEXIYHApPOAHBIX OPraHM3aLUN U MPUCOECTUHEHUS
K ACUCTBYIOIIMM MEXIyHAapOOHBIM JoroBopaMm (Bxoxkaenue B BTO, ®AO wu apyrue
MeXIyHapoaHble opranuzauy, npucoennnenne EC k EBponeiickoii KOHBEeHIIMM O 3amiuTe
npaB YeJOBeKa M OCHOBHBIX CBOOOX M Ipu3HaHME ipso facto o0s3arTenbHON FOPUCIUKIUH
ECIIY).

JHoroBopa, 3akmoueHHbie COI030M, UMEIOT 00s3aTeNbHYI0 CHIly 1jsi MHCTUTYTOB EC 1
JUIsL TOCYZIapcTB - 4YJEHOB. B MepapxuM NEpBUYHBIX HCTOYHUKOB, OHU 3aHHUMAIOT, IO
MHeHHIO Alina Kaczorowska, monoxkenue Hrbke oOmmx npuHOAIOB TIpaBa EC, HO BEIMIe
BTOPUYHBIX HCTOYHUKOB.

Bxnao Esponeiickozo cyoa 6 pazsumue npasa EC.

B mpasoBoit cucreme EC mokTpuHa mperieneHTa He wucmonb3yercs: mpaBo EC He
ABJISIETCSl MIPELEICHTHBIM B TOM CMBICIIE, KaK 3TO XapaKTEepHO AJISl CTpaH OOIIero mpasa.
Tem He MeHee, cygeOHas NpakTHKa KaK MCTOYHHK IpaBa IO-Pa3HOMY OLICHHBACTCS
MIPEACTaBUTENAMHU PA3TUYHBIX PABOBBIX IIKOJ.

Muccust EBponeiickoro cyaa 3akJIIO4aeTcsi HE TOJIbKO B NPHUMEHEHHH IpaBa, MPsIMO
YCT@HOBJICHHOTO [OTOBOPAaMH, HO, 4YTO 0Oosiee BaXKHO, B CONCHCTBUU HENPEPHIBHOMY
pasButuio npaBa EC, 1OMOTHEHNU €ro MOJOKEHWH W BOCHOJHEHHH NMPOOETIOB B HOpMax
nmoroBopoB. Cynebnbie opranbl EC coXpaHSIOT B Ka4eCTBE CBOSH BaKHEHIIeH (yHKINN U
3ajaul  oOecrieueHUe eAWHOOOpa3HOro TOHMMaHUs W npuMeHeHuss mpaea EC.
OcymecTBisisi OQHUIMANEHOE TOJKOBAHWE TMOJOKEHUH YUYPEAUTENBHBIX TOKYMEHTOB U
JIpYruX HUCTOYHHKOB IEPBUYHOIO M BTOPUYHOro mnpaBa, EBponeiickuii Cym HE TOJBKO
Pa3bsCHSIET CMBICI JeHCTBYIOINX MOJI0KEHUH, HO U BECbMa YacTO BBIBOAUT U3 HUX HOBBIE
OPUHIMIIBI M HOPMBI, TEM caMbIM co3fasas npeyedenmuoe npaso EC. Hmenno
EBponeiickuit Cyn 3akpenus Takue MPUHLUIBL, Kak BEPXOBEHCTBO, MpsMOE JeicTBue,
3HAYUTEIBHOE YHUCIO Ooyee CrelnualbHbIX HOPM, JCHUCTBYIOIIMX B PaMKax OTICIBHBIX
orpacieii npaBa EC. bnaromapst ero peuieHrsM K YUCIy OCHOBHBIX IPHUHLIMIIOB IpaBa ObuIN
OTHECEHBI TOJO0XKEHUST EBPONENCKON KOHBEHIMU O 3alIUTE IIPAB YEJIOBEKA M OCHOBHBIX
cBoOoa. YcranoBneHHble CyloM mpaBuia B JajbHEWIIEM CIYXaT MCTOYHUKOM, KOTOPBIH
UCTIONIL3YETCS TPH pa3pellieHuH Jel CyIeOHbBIMH OpraHaMy BCEX TOCYIapCTB-UWICHOB.
EBponeiickuit Cyn Takxke pyKOBOICTBYETCS HMPUHIUIAMH U HOPMamH, YCTaHOBIEHHBIMU
uM panee. [Ipodeccop Alina Kaczorowska mpuBOANT HECKONBKO apryMEHTOB B IIOJIb3Y
NpU3HAHHS 00s13aTENBHOTO XapakTepa MpepAyInnX penienuii EBponetickoro cyna:

EBponeiickuii cyn, HMEIOLIMHA BaXXHYIO pOJib B pa3BUTHHU IIpaBoBoro nopsaka EC Gyxer
OTXOJIUTh OT CBOETO MPEABIAYLIETO MPELEIEHTHOIO PEIIEHHS TOJBKO B MCKIIOUUTENBHBIX
CIIy4asx | IOCJIe PACCMOTPEHHSI BCEX MPABOBBIX MOCIIEACTBUM;

EBponeiickuil cyn mnocTteneHHO cGopMHpOBaN CTAOMIBHOE M IOCIEAO0BAaTENIbHOE
MIPELECHTHOE TPaBO, KOTOPOE MOXKET CIYKHUTb KpUTEpHUEM Ui IPYTUX EBPOMEeHCKHX
CyZIOB, HaIlMOHAJBHBIX CYJIOB, aJBOKaToB W Ap. IlIpmHIMI npaBOBOW OINpPENEIEHHOCTH,
KOTOPBI TpeOyeT, 4ToOBl paBo OBUIO Pa3yMHO MpelCcKa3yeMbIM, YTOOBI IpakaaHe MOIIN
yCTpauBaTh CBOM JieJia C IOJIHBIM 3HAHMEM ITPABOBBIX MOCIIEACTBHAMN, a TIPUHITUI PaBEHCTBA,
KOTOPBI TpeOyeT, 4ToOBl OI00HBIE CUTYAIlMH PACCMaTPUBAINCH AHATIOTUYHBIM 00Pa3oM,
TpeOyeT Mpu3HaHus 00513aTeTFHOTO XapaKTepa NPeAbIAyInX pemeHuil. Tak, mpereaeHTs
EBporeiickoro cyaa, B KOTOphIX c(OPMYIHPOBaHBI OOIIHME MOJIOKEHUS O TIpaBe, OJDKHBI
COOJTIONATHCS B CHITy HEOOXOAMMOCTHU JIEHCTBUS IPUHLUIIOB MPABOBON ONPEAEICHHOCTH U
paBeHCTBA;

OTtcTynas oT cBOEro MpeAplAyLIero pemeHus, EBponeiickuii cyy TeM caMblM HapyllaeT



aBTOPUTET CBOEH BJIACTH;

EBponeiickuii cya, BBIHOCS HOBOE PEILICHUE, CCHUIACTCS B TEKCTE ATOTO PEUICHUS Ha
MPEIBIIYIINe COOTBETCTBYIOIIME CIy4daW, KOTOpble pacCMaTpuUBalOT Te Ke WIH
aHAJIOTUYHBIC BOIIPOCHI;

JlokTpuHa mpereieHTa He TaK KEeCTKa, KaK MOXKET I0Ka3aThCs: €ClIM OyAeT MpHU3HAHO
MpeabIayIee pemieHrne OIMMMOOYHOM, CYABl TMPHIOKAT BCE YCHIINSA, YTOOBI OTINYHTH
00CTOSITENBCTBA PACCMAaTPUBAEMOTO CIIy4asi OT MPEBIAYIIETO U He COOTIOAATh €ro.

XoTs mpetieieHTHOE TpaBo EBpormeiickoro cyna ohuiinanbHO HE IPU3HAETCS B KaYECTBE
ucrtounuka npaBa EC, ero 3HaunmMocTh HE cleAyeT HemooleHuBaTh. EBpomeiickuii Cyn
MOCTENICHHO CO3JaeT CBOJA MPELENSHTHOTO IIpaBa, COXpaHsAs €ro CTa0WIbHOCTh U
IUHAMH3M B CITydasX, €CId HEOOXOIWMO W3MEHWTh HAalpaBleHHEe M OTOMTH OT paHee
MPUHSATHIX TIPABUIL.

Kax cnpaBeanmmBo otmeuaer Nigel Foster, 3akoHOmaTensHbIe WIH KOAU(UIINPOBAHHBIE
aKThl HE MOTYT y4eCTh BC€ BO3MO)KHBIE HPKOHOMHUYECKHE U COIHMAJbHBIE OTHOIICHUS, U
CyOpM JOJDKHBI BpeMsl OT BpeMeHH Ju00 aJanTupoBaTh ACHCTBYIOIIME TIpaBHia K
KOHKPETHOW CHTyallid, JTMOO BBOIWUTH HOBBIC MPABWIIA JIJISI PAa3yMHOTO PEIIeHHS BOIIPOCa.
EBponeiickuii cyn onpenenun, 4ro, Harpumep, Jorosop o pyuknuonuposanuu EC (TFEU)
U TIO/I3aKOHHBIE aKThI JOJDKHBI TOJKOBATHCS M MIPUMEHSTHCS B COOTBETCTBUU ¢ J[oroBOpoM
B IEJIOM W B pyciie oOmmx npuHImmnoB I[IpeamOynsr u crareit 2, 3, 10 u 12 ObBmiero
Horosopa EC, mist moctikeHuss HEOOXOOUMOTO pe3yibraTa. B 1enoM, MOKHO OTMETHUTH,
yto EBpomelickuii cyn cMor HaWTH OamaHc Mexnay anmantanmeir mpaBa EC
M3MEHSIONMMCS LENISIM U 3a/1auaM B 00eCleYeHUEM MOCIIe0BATEIbHOCTH, CTAOUIBHOCTH
MpEeleICHTHOTO TIpaBa.

2. McTOYHHMKH BTOPUYHOr0 mpasa (IPOM3BOAHOI0) — PE3YIbTAaT 3aKOHOTBOPYECKOM
nestenbHocT  MHCTUTYTOB EC. B COOTBETCTBHM C J0OTOBOpaMH TOCYIapCTBAa-4WIECHBI
HagemsatoT WHCTUTYTHl EC BaXXHBIMH 3aKOHOAATENIBHBIMHM IOJHOMOYHSAMH, KOTOpBIE
MO3BOJISIIOT UM BHITIONHSTH ITOJIOKEHHUS! JIOTOBOPOB M, TaKUM 00pa3oM, B TOJNHOH Mepe
peanu30oBbIBaTh 3aKOHO/ATEIbHbIE KOMIETEHIIMH U oMUTUKY EC.

IOpuanueckast cuina HOpM BTOPUYHOTO MPaBa 3aBUCHUT OT MOJIHOMOYMN MHCTHUTYTOB HX
CO3JAlOIUX, IIPaBOBOIO IIOJIOKEHUS M IPOLENYpbl, IPEAYCMOTPEHHOM B JOroBOpPaX.
Oco0eHHOCTH HOPM BTOPHYHOIO TpaBa: (OPMHUPYIOTCS €BPONEHCKMMH MHCTHUTYTaMH Ha
OCHOBE HOpPM NEPBUYHOTO MPaBa; MpUMEHAI0TCA B paMkax EC B COOTBETCTBHUHM C MX LEIAMU
Y MPUHIMIIAMU; JIEHCTBYIOT B IIpejiesiaX IOPUCANKINKA UHCTUTYTOB; 00sS3aTeNbHBI KaK JJIs
YacTHBIX JUL ((PU3NYECKUX U IOPUANYECKHX), TaK U JJIsl TOCYAapCTB-UYJICHOB U HHCTUTYTOB
EC, perymupyror oTHomIeHUs Mexnay cyobekramu EC; o0namaioT BEpXOBEHCTBOM II0
OTHOUICHUIO K HAlMOHAWIBHOMY TIIpaBy, HMEIOT INpsAMOE JeicTBUE U oOecredeHbl
MEXaHU3MOM IOPHCAMKIMOHHOHN 3alnThl. BTOpruHOE paBo ¢popMupyercs: B 3aBUCHMOCTH
OT TIOJIHOMOYHH, MTPaBOBOTO MONOKeHUSI HHCTUTYTOB EC 1 mporieypsl, nperycMOTpeHHON
B JIOTOBOpAax.

Jluccabonckwuii norosop (ToL) siBiseTcss MEpBBIM JOTOBOPOM, B KOTOPOM TOBOPHUTCS O
3aKOHOJATENIbHBIX aKTaxX, NpuHUMaeMmblx uHcTUTyTamu EC (panee B YupeauTenbHBIX
JIOTOBOPAaX HE HCHOJIb30BAJINChH TIOHATUS  «3aKOHOJATENbHBIE IMOJTHOMOYMS» WIH
«3aKOHOJATEIHCTBOY» B OTHOIICHWH MPaBoBBIX akToB MHCTUTYTOB EC). ToL mepeunciser
MIPaBOBBIE aKThl U MpenycMmarpuBaeT ux uepapxuto. B craree 288 TFEU rosopurcs, uTo
JUIsT  ocymiecTBiIeHuss KommereHuuu Coro3a WHCTUTYTHI TPUHUMAIOT —pe2iameHmul,
OUPEKMUBbl, peuteHusl, PeKOMeHOAyuy U 3aKIIOYEHU.

Pecnamenm umeet obuiee aerictere. OH sABJIsIETCS 00sI3aTEILHBIM B IIOJIHOM O0BEME U
MOJUIEXKUT MPSIMOMY MTPUMEHEHHIO BO BCEX IOCYIapCTBAX-UICHAX.



Hupexmusa nMmeeT 0043aTeNbHYIO0 CUIIYy IJIS KaXIOro rocynapcrBa-wieHa, KOMy OHa
aZipecoBaHa, B OTHOLICHWHM pe3yJbTara, KOTOPOro TpelyeTcs IOCTHYb, HO OCTaBISIET B
KOMIIETEHIINM HAalMOHAJBHBIX HMHCTaHUUN BBIOOP (OPMBI M CHOCOOOB TOCTHIKEHHUSL.

Pewenue sBnsercst obs3arenbHbBIM B TOMHOM oObeme. Korma pemieHue ykasbiBaeT
aipecaroB, OHO 00s3aTEILHO TOJNBKO AJIST HUX.

Pexomenodayuu u 3axmouenuss He UIMEIOT 00513aTEIBHON CHIIBL.

[IpaBoBBIE aKThI, MPUHSATHIE TOCPEACTBOM 3AKOHOOAMENLHOU NPOYedypbl (00bIUHOU Ul
cneyuanbHol), BRICTYTIAIOT B KA9€CTBE 3akoHodamenvbHbix akmog. K aum crates 289 TFEU
OTHOCUT pe2idMeHm, OUpeKmugy, peuieHue, MPUHATHIE B TOPSIKE 0ObIYHOU npoyedypbl
coBMmecTHO EBpormelickuM mapmamentoM u CoBeToM Mo npemioxeHuto Komucenn wim B
HOPSIIIKE CNeYuanbhol 3aKoHoO0amenvHol npoyedypsl (0 3aKOHONATENbHBIX NPOLEAYpax -
nanee). Te »ke Kareropuu akTOB, NPHUHATHIE BHE O3TOM MpoOLEAYpHl, HMEIOT CTaTyC
NOO3AKOHHBIX AKMOG.

K noosaxonnvim  akmam  oTHOcATCA:  Oenecupogsanuvie  (delegated) m
umnaemenmupyrowue (implementing) aktel. OHM MMEIOT BCIIOMOTATENbHBIA XapakTep H,
KaK MIPaBWJIO, KOHKPETU3UPYIOT, TOMOIHAIOT COACPKAHNE 3aKOHOIATENIbHBIX AKTOB.

JenerupoBannble akThl. B coorBetcTBUU co cTarbeit 290 (1) TFEU «3axoHonaTenbHblIiH
aKT MOXeT aeneruposarb Komuccuum mpaBo NpuUHMMATh HEHOPMATHBHBIE AKThl OOIIETO
MIPUMEHEHUS U JTOTMOJHEHUS WIN U3MEHEHHS HEKOTOPBIX HECYIIECTBEHHBIX JJIEMEHTOB
3aKOHO/IATENIFHOTO aKTa. 3aKOHOJATeNbHBbIE aKThl YETKO OMPEAENSAIOT LEeNH, COoAepKaHue,
chepy mAeWcTBUS W CpPOK JENETHPOBAaHUS TIOMHOMOYMN. OJIEMEHTHI, HMMEOIINe
CYIIECTBEHHOE 3HA4YCHHUE B JIIO00H cdepe, 3ape3epBUPOBAHBI ISl 3aKOHOJATEILHOTO aKTa U
MO3TOMY HE MOTYT CIIY’KUTh OOBEKTOM JICTIETHPOBAHMS TIOJIHOMOYHID).

B menmsx obecmedenns coOmioneHNs] 3aKOHOMATEIHHON CyOOpAWHAINH/HiepapXuu?
Mexnay uHctutyTamu EC  u  rocymapcTBaMH-4ieHaMH  3aKOHOAATENIbHBIE  AKThI
MIPEeLyCMaTPUBAIOT YCIOBUSA AEIETUPOBAHU:

a) Espomeiickuii mnapmament wuiau CoBeT BIpaBe NPHHATH pelleHHe 00 OTMEHe
JIeNIeTUpOBaHMS;

b) nmenernpoBaHHBIM aKT MOXET BCTYNUTb B CHIY, TOJIBKO €CIM B TEYEHHE CPOKa,
YCTaHOBJIIEHHOTO 3aKOHOJAaTeNbHBIM akToM, EBpomeiickuit mapmameHT u CoBeT He
BBICKa)XyT BO3pa)KEHUM.

VYcnoBug 1mpenycMaTpuBaIOT MPOLEAYpPY TOJIOCOBaHMS: EBponeickuil mnapiamMeHT
NpUHUMAaET pelIieHusi OONBITMHCTBOM HIEHOB, BXOAANIMX B ero cocrtaB, a CoBer —
KBaM(UIIUPOBAaHHBIM  O0onbHCTBOM (cTaThst 290 (1) TFEU).

Nmnnementupyomue akThl (akThl peanmsammu). Ha rocymapcrBax-unenax EC

JeKUT 00513aHHOCTh UMIIEMEHTHPOBATh B HALIMOHAIBHOE MIPaBO MPaBoBbie akThl Coro3a.
B cootBerctBun co crareeit 291 (2) TFEU B mensx enquHOOOpa3HOTO HWCHOTHEHHS
IOpUINYECKH 00s3aTeNbHbIX akToB Col03a B HMX MOTYT COAEPIKATHCSA MOTHOMOYHS IS
Komuccun 1o mpuHATHIO MMIUIEMEHTHPYIOIIMX aKTOB (AKTOB peanu3auuu?) mubo — B
0COOBIX CiTy4asiX, HajJieKaluM o0pa3oM 000CHOBAHHBIX, U B CIIy4asX, MPEIyCMOTPEHHBIX
B crarbiax 24 u 26 J[loroBopa o Espomneiickom Coroze (TEU), — Cosery. B memsax
OCYIIECTBJIEHUS] KOHTPOJII CO CTOPOHBI TOCYNapCTB-wWICHOB 3a peanuzanueil Komuccuei
MCTIIOJHHUTEBHBIX MOTHOMOUNH, EBponeiickuii mapiamMeHT u COBET IPUHUMAIOT B TTOPSIKE
OOBIYHOM 3aKOHOAATENBLHON MPOLEAYPHI peciamermyl, yCTaHaBIMBaIoye o0Ine mpaBuia
Y TIPUHIUIIBI TI0 IPUHATHUIO UMILIEMEHTaMOHHBIX akToB (cTarbs 291 (3) TFEU).

Hapsimy ¢ 1opunnmdeckun oOs3aTeNbHBIMU IOPUAWYECKUMH aKTaMHU  (TIONOXKEHUSIMH,
JUPEKTHBaMU M PEHICHUsIMU), HHCTUTYTHl EC MOTryT M37aBaTh aKkThl KOHCYIbMAMUEHO20
xapaktepa, Kotopeile B coorBerctBuu co cr. 288 TFEU, odopmistorcss B Buie
PeKoMeHOayUll U 3aKTHOYEHUI.



Pexomenmanum — axtbl, npuHumaemsle Cosemom 1o mnpemnoxeHuro Komuccuu, B
cinydasix, mnpexycMorpenHbsix JloroBopamu (ctathst 292 TFEU). B ocobeix ciyuasx,
IpeaycMOTpeHHbIX JloroBopamu, pexomenOayuu BOpaBe npuHUMarh Komuccus u
EBponetickuii LleHTpanbHbiii OaHK.

3akilouennsi — axThl, BhIpaxkaromye oQUIHaIbHyI0 mno3uiuio uHcTHTyTa EC 10
nr000oMy BOIpocCy, BXoasAuieMy B ero komnereHuuto. Hanpumep, CuerHast najata MOXET B
nr060e BpeMsl MPEACTABIATh CBOM 3aMEUaHHs MO OTAEIbHBIM BOMPOCaM, B YaCTHOCTH B
(dopme crienuanbHBIX JOKJIA0B, U BBIHOCUTH 3aKIIOYEHUs TI0 IPOCHOE KaKoro-inudo u3
npyrux uactutyToB Cotoza (ctares 287 (4) TFEU).

OTH aKkThl UMEIOT CIIeAYIOUINe 00IIUe YePTHI:

a) He UMEIOT 00sM3aTeNbHON IOPUINICCKON CHITHI;

0) cumraroTcst mox3akoHHBIMU akTamu EC, nake ecny oHM ObUTH M3AaHBl WHCTUTYTaMHU
EC, xoTopsie BHIIONHSIOT 3aKoHOAaTenpHbIe PpyHKINHN (EBponeiickuit mapnamenT u CoBer);
B) cyaeOHbI uck mpotuB HUX B cyae EC mo mcky o0 ormene He mpumensercs: Cyn
EBponeiickoro Coroza KOHTPOJHPYET MPABOMEPHOCTh 3aKOHOMATENBHBIX aKTOB, AKTOB
Cosera, Komuccum w EBpomeiickoro meHTpadbHOTO OaHKa, Kpome peKkomMeHOayuti u
saxnoyenuti (c1. 263 TFEU);

I') MOI'YT PacCMaTpUBAThCS KaK «IOCYACOHBIEC» aKTbl, IOCKOJIbKY HX IIOATOTOBKE 4acTo
NPEALIECTBYIOT U3aHNE IOPUANYECKH 00sI3aTeNIbHBIX aKTOB B (hOpME HOPMATUBHBIX aKTOB,
JIUPEKTUB U PELLICHUN;

€) MpUHUMAIOTCA B TeX obmactsix, rae EBporeticknii Coro3 He IMeeT OTHOMOYHIA U3aBaTh
IOpUIUYECKH o00s3aTeNbHble akThl B (OpME HOPMATUBHBIX aKTOB M JHPEKTHB,
HalpaBJICHHBIX Ha TAPMOHHU3AINIO HAIIMOHATBHBIX 3aKOHOB;

€) He MOT'yT PacCMaTpPUBAThHCS KaK MOJHOCTHIO JIMIICHHBIE IPABOBBIE OCIEACTBUSI.

B 3amagHO# MOKTpHHE 3TH aKThl PacCMaTPUBAIOTCS KaK MCTOUYHHKH «MSTKOTO MpaBa
(«soft lawy).

33KOHOTBOp‘leCTBO. 3akoHoaaTeIbLHbIH nmpomecc

Brenenue. [1jis peryaupoBaHust 00IIECTBEHHBIX OTHOLICHUH 1 ()OPMUPOBAHUS TIPABOBOTO
nopsijika B JIFOOOM OOIIECTBE CYIISCTBYIOT OOIKE MpaBUiia U MPOIEIYpPhl UX pa3pabOTKH.
VYropsiioueHne HamOoiee BaXKHBIX OOIIECTBEHHBIX OTHOIICHHM OCYIIIECTBIISIETCS
3aKOHO0AMeNbHbIMU HopMamu (Hopmamu 3AKOHOO0AMeNbCMEaQ). Konmnenus
3aKOHO/ATENBCTBA SBIISETCS IEHTPATHHON ISl COBPEMEHHBIX OOIIECTB: CYIIECTBYIOT JIBE
KOHKYPHPYIOIIUE KOHIIETIIINN — (hopmanvHas (npoyedypHas) N MamepuaibHasl.
dopmaibHast (TpolielypHast) KOHIETIINS 3aKOHOJIaTeNIbCTBA CBSI3aHa C MPECTaBICHUEM
0 TOM, KTO JIOJDKEH OBITh OTBETCTBEHHBIM 32 OCYIIECTBICHUEM 3aKOHOIATEIbHON (DYHKITHH.
3aKoHOAATENIBCTBO (hOPMAJILHO OIPEIENSIeTCs Kak Jr00O0W IMPaBOBOM aKT, NMPHHSATHIA B
COOTBETCTBHHM C 3aKOHOJATENbHON (TIapIaMeHTCKON) Mpoleaypoil. DTa KOHIIETIINs
TPaJUIIMOHHO MOJIJICPKUBACTCS OPUTAHCKHUMH YUE€HBIMU-KOHCTUTYITHOHATMCTAMHU.

B 1poTHBOMNONIOKHOCTE 3TOW BTOpas KOHUENIUS (Mamepuanvbhas) ONpenessier
3aKOHOJATENNBCTBO, KaK IMPaBOBbIE HOPMBI 001Iero npumeHerus? (Opurunai: By contrast, a
second conception defines what legislation should be, that is: legal rules with general
application). DTta mamepuanvHas WIH QYHKYUOHAIbHAS KOHIICTIIHS 3aKOHOMATEIHCTBA
XapakTepHa JJIs1 KOHTUHEHTAJIbHOW KOHCTUTYIIHOHAIBHON TEOpHH.

B ocHOBYy EBponeiickoro KOHCTUTYLIMOHAJIM3MA TI0JI0KEHO MAaTEPUATIbHOE ONPEIEIICHHUE
3akoHoaarenbeTBa. OnHako JluccaboHckuil goroBop 3akpenun (popMaabHOE OmpeelieHIe



3aKOHOIATEIIBHBIX aKTOB. «lIpaBoBbIC aKTHI, MPUHATHIC B 3aKOHONATEIIHEHOM ITOPSIKE,
SIBIISTFOTCS 3aKOHOJIATeIIbHBIMU akTammy (ctathst 289 (3) TFEU).

6.3.1. OcHoBHbIe MOHATHUS. [ TOHUMAaHKSI CyTH Tpoliecca MPUHATHS MPaBOBBIX AKTOB
uHctuTyTaMud EC BaXKHO YACHUTH CMBICH psiia TOHSTHH, KOTOPHIE XapaKTEePH3YIOT
€BPOIEUCKUM MPaBOTBOPUECKUI IIPOIIECC.

B obweii meopuu npasa paznMYaOT TOHATHA  «NPABOMEOPUECTHEO» u
«3aKOHOMBOPUECTBON. [IpaBoTBOpUECTBO — ocobas ¢dopmMa TOCYIapCTBEHHOH
JEeSITeIbHOCTH, COCTOSINAs B YCTaHOBICHHM, W3MCHEHHM W OTMEHE IPAaBOBBIX HOPM.
Pesynbrarom mnpaBOTBOPUECKOM MAEATEIBHOCTH SIBISIOTCS HOPMATHBHO-TIPABOBHIE AaKTHI
pa3IuyHOTO BHAA. 3aKOHOTBOpUECKas MAESITEeIbHOCTh HalpaBlieHa Ha pa3paldoTKy H
NpUHATHE 3aKOHOZATelNbHBIX akToB. CyObeKTaMu npagomeopyeckux TOTHOMOYHH
SIBIISTIOTCSL TOCYNapCTBEHHBIE OPTaHBI (3aKOHOOAMeIbHbIX TIOTHOMOYHNA — BBICIIIAE OPTaHBI
3aKOHOAATENBHON BIIACTH) M HAPOJ, HETIOCPEICTBEHHO yYACTBYIOIIMA B pedepeHayme 1o
PELICHUI0 BaKHEHWIIMX BOMPOCOB TOCYIAPCTBEHHOM W OOLIECTBEHHOH XH3HHU (CM.,
Hanpumep, cT. 73 Korncturynun Pecniyonuku benapycs).

3aKOHBI U TIO/I3aKOHHBIE aKTHI SIBJISIIOTCS pe3yJIbTaTaMH MPaBOTBOPUYECKOTO MpoIIecca.
Tlpasomeopueckuil npoyecc — 3T0 NISAMAACS BO BPEMEHU UHTEIUICKTyallbHAs IEITETbHOCTh
MPABOTBOPUYECKHUX CTPYKTYP IO CO3JAHUIO HOPMATHBHO-TIPABOBBIX AKTOB, KOTOPAs MPOXO-
JUT OIpeIeTICHHbIC CTaJNH, MOCIEeI0BaTeIbHO U JIOTHYHO CMEHSIOIINE ApyT npyra. bonee
Y3KHM TIOHATHEM, XapaKTEePH3YIOMINM TMPOIECC CO3MaHUSA TONHKO 3aKOHOB, SIBISIETCS
TIOHSITHE «3AKOHOOAMENbHLIL npoyeccy. 3aKOHONATENBHBIA TpoIecc — HOPUANYECKH
YCTaHOBHeHHbIﬁ MOopAAOK IMOCJICAOBATCIbHBIX, JIOTHMYCCKHW CMCHAIOIUX JApyr Apyra
OpraHM3allMOHHBIX JNEHUCTBUH (cTaguii) 1Mo pa3pabOTKe W TPHHATHIO 3aKOHOB.
3aKOHOJATENILHBIA TPOIECC CKIIAABIBACTCS W3 CIENYIOIMX CTaAWid: a) TMPOsBICHHE
3aKOHOAATENFHON WHUIMATUBEL, 0) 00CYKIIEHHE 3aKOHOMPOEKTA; B) NMPUHATHE 3aKOHA; T)
OMyOJIMKOBaHUE 3aKOHA. 3akoHoOamenvbHas (npasomeopyeckas) npoyedypa - 3T0 TOPAI0K
YCTaHOBJICHU UCTOYHHUKOB TMIpaBa (HOPMAaTHUBHO-TIPABOBBIX aKTOB, B TOM 4YHCIIE
3aKOHOATENBHBIX aKTOB).

OTU MOHATHS C OONBIIONW JIOJIeH YCIOBHOCTH MOXKHO IPUMEHUTh K XapaKTEPUCTUKE
npoliecca yCTaHOBJICHMSI NMPABOBBIX aKTOB MHCTHTyTamu M opraHamu EC. Yame Bcero B
nokymeHTax EC HCTonb3yroTCs MOHATHS ''3aKOHOJATENBHEIN poriecc”, "3aKkoHoaTebHbIC
MpoIeayphl", OMHAKO B HUX BKJIAQJBIBAETCA HECKOJBKO OTIMYHBIA OT  OOIIECIPUHSTOTO
cMbIci.  Bo-mepBbIX, cyObeKkTamMH 3aKOHOIATENbHOro mporecca B Eppomeiickom Coroze
SBJSIFOTCSL HE BBICIIME OPraHbl TOCYIapCTBEHHOHM BiacTH, a oOlajaroniye SIeMEHTaMU
nyOJIMYHOM BIIACTH Ha/JHALMOHAJIbHBIE opraHbl. Bo-BTophIX, B paBe EBponeiickoro Coro3a
OTCyTCTByeT Takas ¢opma, Kak 3akoH. Hawbonee ONM3KMM K TOHSATHIO 3aKOHA I10
IOPUIIYECKUM  CBOWCTBAM AaKTOM SIBJISIETCSI PEDIAMEHT, OJHAKO 3aKOHOJATEIbHBIC
npouenaypsl Coro3a IPUMEHSIOTCS PaBHBIM 00pa3oM AJISl YCTAHOBJICHHS KaK PErIaMEeHTOB,
TaKk M JAPYTMX HOPMATHUBHBIX AaKTOB - JIUPEKTUB M peuieHuil. B-TpeTbux, »TH ke
3aKOHOJAATENbHBIE TPOIEAYPHl HCIIONB3YIOTCS W Ui TPUHATHA WHIWBUAYAIbHBIX H
PEKOMEH/IaTeTIbHBIX aKTOB. B-ueTBepThIX, BIMAHME Ha 3aKOHOAATENbHBIH mpouecc Coro3a
TaKOT0 MHCTUTYTA, KaK EBpOHCﬁCKHﬁ nmapJIaMCeHT, 3HAYUTCIIbHO HUKE, YEM aHaJIOT'MYHBIX
OpPraHoOB, HENOCPEJCTBEHHO H30MpaeMBbIX HACEICHHWEM, B 3aKOHOIATEIBHOM IMpolecce
rOCY/IapCTB-YWICHOB.

6.3.2. 3akoHonarenbHble npoueaypnl. IloHsaTus '"3akoHomaTeneHBIM Tpouecc” U
"3aKOHO/ATENIbHBIE  MPOLEAYPHI"  OMPEAENAIOT TOPSINOK MPHHATHS — IOPUINYECKH
00s13aTeNbHBIX aKTOB 3aKoHOAaTebHBIMU MHCTUTYTamMu EC - EBponelickum mapiaMeHTOM



n Coserom. OcranmpHbIC MPONEAYPHl (MPOIETYPHl W3TAHHS «IIOA3AKOHHBIX aKTOBY)
CUUTAIOTCSL MPABOMBOPYUECKUMU NPOYEOYDAMU.

Opnolt n3 maBHBIX neneil pedopmsl EC sBIsIOCH ympoiieHne 3aKOHOAATEIHHOTO
mpolecca, ero AeMOKpaTH3auus u mpo3padHocTs. OIHOM W3 OCHOBHBIX M OCOOECHHO
3aMETHBIX TEHACHIMHA B STOH 00NacTH SIBISETCS aKTHBHU3ALUS y4acTUsl M PacCHIMPEHHUE
nomHOMOuMi EBporefickoro mapmamenTa. JlrmccaGoHCKHMIA JOTOBOP YIIPOCTHI IPOIECC
3aKOHOTBOPYECTBA, YCTAHOBUB 0OObIYHYIO 3aKOHONATENbHYIO MpoLenypy (KOoTopas paHee
OBlJ1a M3BECTHA KaK MPOIEAypa COBMECTHOTO MIPUHATHS PEIICHH) B KaYeCTBE CTaHAAPTHON
MIPOLIEAYPbI MPUHATHS 3aKOHOAATENBHBIX aKTOB. JTa MpoLieypa rapaHTUPyeT pPaBHOIIPaBHE
nByx uHcTuTyToB EC - Ilapnamenta u CoBeTa: HM OAMH aKT HE MOXET OBITh MPUHAT 0e3
cornmacusi obonx opraHoB. CIOBO «OOBIYHBIN) MOAYEPKUBAET, YTO 3TA IMPOIEAypa cTaia
OCHOBHBIM CITOCOOOM MPUHATHS 3aKoHoAaTenbcTBa EC.

[IpuHIHT TIPO3PaYHOCTH COTIIacHO pedopme oOecriedynBaeTcs ABYMs CIIOCOOaMH: BO-
MIEPBBIX, ITyTEM MIPABOBOM perTaMeHTAI[NN 00ECTIEYeHHUS IIMPOKOTO TOCTyNa K JOKYMEHTaM
Bcex yupexaeHuii EC;  BO-BTOphIX, HyTeM oOecnedeHusi OTKPBITOCTH MpOLEAYPHI
00CY)KIECHHS U TOJIOCOBAHUS 110 IIPOSKTaM 3aKOHOAATENBHBIX aKTOB TSI OOIIECTBEHHOCTH.

Ilpasosvimu  ocnosanusamvu ang  ydactus wuHcTUTyToB EC B 3aKoHOAaTenbHOMN
NIESTENIbHOCTH SIBISIFOTCS  cTaTbi JloroBOpa, KOTOpBIE COAEpIKaT IOAPOOHOCTH CaMOW
nporenypsl (Hanpumep, craths 59 TFEU, xotopas mpemycmarpuBaet, uTto EBpomerickmii
[Mapnament u CoBet, TeHCTBYS B COOTBETCTBUH C OOBIYHOM 3aKOHONATEIHLHOU MPOLEAYPOr
W TOcJle KOHCYThTalMu ¢ OKOHOMHYeCKUM # COIMalbHBIM KOMHUTETOM, H3/Ial0T
Hupextuser). B crathsix [loroBopa MMEIOTCS CCBUIKM Ha Apyrue crarbu Jlorosopa wiu
nporeaypy, Kotopas OyIeT UCToNb30BaThCsl. Hampumep, cratbs 48, KOTOpas OTCBUIAET K
0o0bI9HOM Tporenype, u3nokeHHoW B cratbe 294 TFEU. B 3akoHOTBOpuYecTBe Bcerna
yuacTBytoT Komuccus u Coset, EBponelickuii mapiamMeHT, a UHOIIA DKOHOMHUYECKHH H
CouunanbHblil KOMUTET Wid KOMUTET peTHOHOB.

[ocne BBenenus B neiicrue JlnccaboHckoro norosopa npaso EC npexycmaTtpuBaet aBa
OCHOBHBIX BUJIa NPOYeO0ypbl NPUHAMUSL 3AKOHO0AMENbCMEA.:

e  OObIvyHAs 3aKOHOZATEbHAS MpoLenypa (paHee N3BECTHAsE KaK COBMECTHAs)
e CneuuanbHas 3aKOHOAATENbHAS TPOLIEAYPa

IMo muenuro Nigel, B HacTosimiee BpeMsi MPEAyCMOTPEHBI TPU MPOIEAYpPbI: OOBbIYHAS
3aKOHO/ATeNbHas, CIIeIUallbHAsl 3aKOHOJAaTeNbHAasl W COIVIaCUTENbHasg Tpolenypa (paHee
M3BECTHAsS KaK MPOIenypa «OM00PSHHD - «assenty).

Haubonee pacnpocTpaHeHHOH sIBIsIeTCS 0ObluHas 3aKOHONATENbHas mponenypa. OHa
COCTOMT B TPUHSATHH PETJIAMEHTa, JUPEKTHBBI WU PEIIeHUs COBMECTHO EBporefickum
napnamenToM u CoseroMm mo npemioxkenuto Komuccun (crarbsa 289 TFEU). B pamkax
OOBIYHOM 3aKOHOMATEIHHOM MPOLEAYPbl MPABO 3AKOHOOAMENbHOU UHUYUATNUGLI, KaK
MIPaBWIIO, TIPUHAISKUT EBporetickoli koMuccuu. B 0coObIX citydasx, mpeayCMOTPEHHBIX
JoroBopaMu, 3akoHOMATeNIbHBIE AKTBl MOTYT TNPHUHUMATHCS MO WHHUIMATUBE TPYIIIBI
TOCYAapCTB-WICHOB WM EBpOMENCcKOro mapiaMeHTa, 1Mo peKoMeHIanun EBpormeiickoro
[eHTpagbHoro 0aHka 6o mo 3amnpocy Cyma winu EBporeiickoro HHBECTUITMOHHOTO OaHKa
(crares 289 (4)TFEU).

OObIuHast 3aKOHOJATENIbHAS! IPOLELypa 110 CBOEMY XapaKTepy U OCHOBHBIM IMapaMeTpam
B IIEJIOM BO MHOTOM CXO0XKa C paHee MPUMEHSABIIEHCS MPOIEAypOil COBMECTHOTO TPUHSATHS
peuieHuil. [71aBHOE B HEM COCTOUT B TOM, YTO COOTBETCTBYIOUIMI HOPMATUBHBIN IIPABOBOU
aKT CYMTAeTCs ONOOPEHHBIM, €CIIM OH HPUHAT B HWACHTHYHOH pernakuuu EBpomneickum
napinamenToM u CoBetom EC no mpemoxxenunio EBporneiickoit komuccnu.  OrmnpeeneHHbIi
HIOAHC COCTOMT B TOM, 4TO paHee mnpemioxkeHuss Komuccum BHOcmiuch B Coer EC u
TOJIBKO TIOCJIE €r0 paccMOTpeHHs mepenaBanuck B [lapmament. HoBbIii mopsgok kak Obl



YPABHOBEIIMBAECT 3HAUYEHHWE W PpOJIb OCHOBHBIX 3aKOHOAATEIbHBIX MHCTUTYTOB —
[TapnamenTa u Cosera.

Obviynas  npoyedypa ompenensercs B cratee 294  TFEU. KoncTtpykius
3aKOHOJATENBHOTO MPOLIECCa BHIIVISIANUT CIEAYIOIIMM 00pa3oM.

[IpoekT 3akoHOAATENBHOTO akTa, paszpaboraHHblii Komwuccuel, BHOCHTCS Ha
paccmotpenne EBporneiickoro mapiamenTa u Cosera EC.
llepsoe umenue:

EBporieiickuii nmapiaaMeHT IPUHUMAET CBOIO MO3UIIMIO B TIEPBOM YTEHUHU U TEPEIAET €€
Cogery. Eciu CoBer onmoOpser no3uuuio EBpomelickoro mapaameHTa, TO MpeIOKEHHBIN
aKT TpUHUMAeTCs B pEJakLWH, KOTopas COOTBETCTBYeT mo3uluu EBpormelickoro
nmapiamenta. Ecmm CoBer He omoOpsier mo3uitiio EBpomeiickoro mapiamMeHTa, TO OH
MIPUHMMAET CBOIO MO3MIIMIO B IEPBOM UTEHHH U MepeaaeT ee EBporneiickoMy mapiiaMeHTy.
Coser B monmHOW Mepe mMHpopMupyeT EBpomelickuii mapiaMeHT O TPUYHHAX, KOTOpBIC
moOyIuId ero TMPHWHATH CBOIO TO3WIIMI0O B TEPBOM 4YTeHWH. Komuccus B TOIMHONH Mepe
uHpopmupyet EBporneiickuii mapiaMeHT O CBOCH MO3HULIUH.

Bmopoe umenue:

Ecnu B TeueHue Tpex MecdleB Nocie JaHHOU nepenayn EBponeiickuil napiaMeHT:

a) omoOpsier mo3unuio CoBeTa B IIEPBOM YTEHHUH WIIM HE BBHICKA3BIBAET CBOETO MHEHHSA, TO
MPEAJIOKEHHBIM aKT CUUTAETCA NPHUHITHIM B PEAAKLUU, KOTOPasi COOTBETCTBYET MO3ULIMU
Cosera;

b) OONBPIIMHCTBOM YWICHOB, BXOASIIUX B €70 COCTAB, OTKIOHSET Mo3uiinio CoBeTa B IEpBOM
YTEHUH, TO NMPEATI0KEHHBIH aKT CUUTACTCS HE MPUHATHIM;

c) OONBIIMHCTBOM YJIEHOB, BXOJSIIUX B €0 COCTaB, MPEAJaraeT MOMNPaBKH K MO3UIUU
CoBeTa B MMEpPBOM YTEHWH, TO TEKCT C BHECEHHBIMH TAaKUM O0pa3oM IOMpaBKaMHU
nepenaercs CoBety U Komuccnn, KoTopas BBIHOCUT 3aKJIIOUEHHE 10 TaHHBIM HOIPaBKaM.

Ecnu B TeueHue Tpex mMecsUeB Nocie Noiay4YeHus nonpaBok EBponeiickoro napiamenta
CoBert, TOCTaHOBIISIAA?/TONOCYs? KBAIM(PHUIMPOBAHHBIM OOJIBIINHCTBOM:

a) 0no0pseT BCe MONPABKH, TO MPEATIOKEHHBIN aKT CYUTACTCS TPUHSTHIM;

b) He omobOpser Bce momnpaBku, To Ilpencemarensr CoBera TO COTNANIEHHUIO C
[Ipencenarenem EBpomneiickoro mnapjiaMeHTa CO3BIBAET B TEUEHHE IIECTH HEJNENb
CO2NACUMENIbHBLLL KOMUMEM.

CoBeTr MoCTaHOBISET?/TONIOCYET? €AMHOIIACHO B OTHOUICHWH TEX IOMPABOK, KOTOPHIC

MOJTYYMIIM OTPHIIATENbHOE 3aKimoueHre Komuccun.

CoznacumenvHasn npoyedypa

10. CornacutenbHbId KOMHTET, KOTOpBIH oObenuuaseT wieHoB CoBeTa WM UX
MpPEACTABUTENEH U CTOJBKO XK€ YJICHOB, MPEACTABISIIOIIMNX EBponelickuil napiaaMeHT, UMEEeT
CBOEH 3aJavyeil B TeyeHWe IIECTH HEAENb IOCIE CBOEro CO3bIBA, MCXONS W3 MO3ULUU
EBpomneiickoro mapmamenta u CoBeTa BO BTOPOM UTEHUH, MOCTUTHYTH JloroBopa o
COBMECTHOM TMIPOEKTE: KBAIU(UIIUPOBAHHBIM OOJBIIMHCTBOM wWieHOB (CoBeTa WU HX
MIpeaCTaBUTENEH 1 OONBITHHCTBOM YWICHOB, MPEACTaBIAIOMUX EBporneiickuii mapiaMeHT.
11. Komuccust yqactByeT B paboTe COMIaCHUTENHLHOTO KOMHUTETa M BBICTYHAeT C JIFOOBIMH
HEOOXOAMMBIMA ~ WHHMLIMATUBAMM, UYTOOBI  COAEHCTBOBATH  CONMIKEHUIO  MO3UIMN
EBpomneiickoro mapnamenTa u Cosera.

12. Ecnu B TeyeHHME IIECTH HEAETb IOCJIE CBOETO CO3bIBA COMIACHUTENBHBIA KOMHUTET HE
OOOPHUT COBMECTHBIN MPOEKT, TO MPEATIOKEHHBIH aKT CYUTACTCA HE PUHATHIM.

Tpemve umenue

13. Eciu B TeyeHHe yKa3aHHOTO CPOKa COIVIACHTENBHBIH KOMUTET OZOOPHT COBMECTHBIN
MPOEKT, TO C MOMEHTa 3TOro ogo0penust EBpomeiickuii mapimameHT u CoBeT pacmosiararmT
Ka&XJbId IIECTBIO HENENSIMH Ha TO, YTOOBl NPUHATH MNPEJIOKECHHBIH aKT B PeIaKLUd



JMAHHOTO TpoekTa: EBpomeiickuii mapiaMeHT — IOCTAHOBJIAA?/TOIOCYST OOJIBIIMHCTBOM
MOAAaHHBIX TonocoB, a CoBeT — KBaJU(HUIUPOBAHHBIM OOJBIIMHCTBOM. Ecim 3Toro He
OyAeT caenaHo, TO MPETIOKESHHBIN aKT CUUTACTCS HE TIPUHSATHIM.

14. Cpoku B TpH Mecslla M IIECTh HEAETb, NPEAYCMOTPEHHBIE B HACTOSIIEH CTaThe,
MIPOAJIEBAIOTCSI COOTBETCTBEHHO MAaKCHMyM Ha OAMH MeECsSll M Ha JBE HeXelau IO
nHUIMaTHBe EBporeickoro mapimamenTa uin Coserta.

Ocobwie nonodicerust

15. Korma B ciy4asx, mMpemycMOTPEHHBIX JloroBopaMu, 3aKOHOMATENHHBIA aKT JOJDKEH
NPUHUMATBCA B COOTBETCTBUM C OOBIYHON 3aKOHOAATEIbHOM MPOLEAYPOl M0 MHUIMATHBE
TPYIIBl TOCYIApPCTB-WICHOB, 0 PEKOMEHAAH EBpOIEicKOro meHTpanbHOro OaHKa HIIH
nmo 3ampocy Cyna, maparpad 2, Bropoe mpemioxkeHue mnaparpada 6 u maparpad 9 He
MOJUIeXKaT MPUMEHEHHIO.

B stux ciayuasx Esponeiickuit mapmament n Coser nepenaror Kommccnn mpoekT akTa
BMECTE€ CO CBOMMM MO3MIMSAMHU B IIEPBOM U BO BTOpoM uTeHUsX. Ha BceM mpoTsbkeHHUH
npouenypsl EBponeiickuii mapnament uiun CoBeT BIpaBe 3alpalidBaTh 3aKJIIOYEHHE
Komuccun, koTopoe mocienHssi MOKET BRIHOCUTH M TI0 CBOW COOCTBEHHOUN WHHIIMATHBE.
OHa Takke MOXKET, €CIM CUYHUTAeT 3TO HEOOXOIWMBIM, YYacTBOBATH B COIVIACHTEIHHOM
KOMHUTETE B COOTBETCTBHH C maparpagom 11.

B cootBercTBUY ¢ O0BIYHOM 3aKOHOAATEIHHON TIPOIIeypoit EBporelickuii mapiaMeHT u
CoBer  NEHCTBYIOT  Kak  CO-3aKOHONATEIM  C  CHMMETPUYHBIMU/TapUTETHHIMH
mpolueccyalbHbIMU  IpaBaMu.  EBpomeiickoe  3aKOHONATENbCTBO,  CJIEAOBATEIIBHO,
paccMarpuBaeTcsl Kak MPOIYKT «COBMECTHOTO MPUHATHS» ABYMS MHCTUTyTamMH.  Takum
00pa3oM, eBpOINEHCKoe «3aKOHOAATENBCTBO» (OpPMAbHO MOXKHO ONPEACIUTh KakK aKT,
MPUHATHIA «1ByxnanatHeiM Coro3oM 3akoHomatenei» («bicameral Union legislatory).

B nononnenne k OOBIMHOH 3akOHOMATENbHOW Tpoueaype JoroBopsl MPU3HAIOT TpU
cneyuanbHble 3aKOHOOamenbHvle npoyedypvl. B 0COOBIX ciydasx, TpPeayCMOTPEHHBIX
JoroBopaMu, DpUHATHE perIaMEHTa, JAUPEKTUBBl WM peuieHuss EBporneickum
napiaamMeHToM Mpu ydactun Cosera niu CoBeToM npu yuactuu EBporieiickoro napiaMenTa
o0OpasyeT cHenMajbHYI0 3aKOHOAaTeslbHYyt0 mpoueaypy (crates 289 (2) TFEU).
Omnpenendronieil XapakTepUCTUKON CHEIHUANbHBIX MPOLENyp SBISETCS TO, YTO OHU HE
MpeayCMaTPUBAIOT HHCTUTYLMOHAIBHOTO paBeHcTBa EBpomneiickoro mapnamenta u Coera.
B ominume OT OOBIYHOW MPOLEAYPHI, 3aKOHOJATEIbHBIA aKT HE OyJIeT SBIATHCS
pe3yaBTaTOM «COBMeCTHOTO NpuHsTUs» EBponeiickum napnamentom u CoBetom. OH Oyaet
MPUHAT OAHUM U3 IBYX YUPEKICHUI.

B nepsom sapuanme — Ilapnamentom npu yuactuu Coeta (ctarbs 289 (2) TFEU).
[TapnaMeHT BBICTyHaeT B Kau€CTBE JOMUHHUPYIOIIETO UHCTUTYTA, C OPOCTHIM «YyYaCTHUEM)
Cogerta B popme «corimacus.

Bo emopom eapuanme ctarsu 289 (2) TFEU, CoBeT npuHUMaeT 3aKOHOJATEILHEIN aKT
npu yyactuu EBponelickoro napiameHTa. BTopoil BapyaHT U3MEHSIET 3TO COOTHOIICHUE:
CogerT 31€ech ABIAETCS JOMUHUPYIOIIMM HHCTHTYTOM.

Oagnu  cneuuanbHble 3aKOHOAATENbHBIE MPOLEAYPHl MPEAYCMATPHUBAIOT y4acTUE
EBponeiickoro mnapnameHra, apyrue paspemarorT Komuccum u Coery aAeicTBOBaTh
COBMECTHO, MJI TOJIbKO Kommccuu mpuHUMATh pemieHus] caMOCTOSTENbHO. J{OTOBOPHI
MIPEeIyCMaTpUBAIOT CIELUANIbHBIE TPOLEAYPhl, B KOTOPBIX YydacTByeT EBpomnelckuit
MapJaMeHT:

Ilpoyedypa  xoucynemayuii, B COOTBETCTBHM C KoTopoii CoBET HOKEH
KOHCYJIBTUPOBaThcs ¢ EBponeickiM napJaMeHTOM, HO HE CBA3aH C €0 MHEHHEM.

Ilpoyedypa coenacus, B COOTBETCTBUU ¢ KOTOpoil COBET TOMKEH MOyYUTh COTIIacHe
EBpomneiickoro mapnmamMeHTa 10 TPUHATUS 3aKOHOAATEIBHOrO akra. EBpomneiickuii



HapiaMeHT BIpaBe IPUHATH WIM OTKIOHUTH 3aKOHOAATEIbHOE MPEUIOKEHNUE, HO HE MOXKET
WU3MEHUTH €TO.

CrnenmasbHble IPOLEAYPHl UCTIONB3YIOTCS PY MPUHATHH PELICHUS 10 ONPEACICHHOMY
BOIIPOCY, XapakTep OpraHU3alMy MPOLEAYPhl OPraHUYEeCKH CBSA3aH CO Cepoil MPUHATHS
pewmenns. Tak, OroKeTHas MPOLELypa 3aBUCUT OT CTPYKTYpPBI CTaTeil pacxoqoB OromKeTa
Coro3a, a, Hampumep, NpOLEAypa 3aKIIOYCHUS MEXIyHaponHblx cormiamenuii EC - or
crnenu(UKN 3aKIIOYEHUS MEXKIYHApOOHBIX CODAIIEHWH © TpaHchopMammu HX B
npasomopsaok Coro3a.

OOmmMu 4yepraMu, XapakTepHBIMH UIsl 3aKOHOAATeIbHBIX mpouexyp EBpomneiickoro
Coroza, sBmsiroTcs  mpeaycMorpenHass  JoroBopom o  ¢yHkuuoHupoBaHun —EC
00513aTENBbHOCTD COTPYIHHYECTBA PAa3JINUHBIX MHCTUTYTOB B 3aKOHOAATEIILHOM IIPOLIECCE;
HAINYME ONHUX M TeX K€ CYOBEKTOB, y4YacTBYIOUIMX B HHUX; OOmas KOHCTPYKLHUS
3aKOHOJATEJIBHOIO TIpoLlecca, BKIIOUAIOIAs TPH JTama: IOATOTOBKA MPOEKTa WU
3aKOHOJATENIbHAsT MHMLMATHBA, €ro OOCY)KICHHE U IPHUHATHE PEIICHHUS I10 IPOEKTY.
OcCHOBHBIE pa3Iu4Ms B 3aKOHOAATENBHBIX MPOLEAYPax MPOSBISIOTCS Ha 3Tarne 00CyKIeHHs
MPOEKTa 3aKOHOAATENILHOTO aKTa.

3axmiouenne. OnHoil w3 miaBHBIX wenedl pedopmel  EC sBmsmock ynpouieHue
3aKOHOJATEJILHOTO Tpoliecca, €ro AEMOKpaTH3alusl W IMOBbIIIeHHE 3(QexkTuBHOCTH. B
pe3yabsraTe peOpPMUPOBAHUS NPOU30LLIA YHU(PHUKALMS CUCTEMbl UCTOYHHMKOB mpaBa EC,
U3MEHWICA TOPSAOK MPHHATHS 3aKOHOAATENLHBIX aKTOB ITyTEM BBEACHHUS OOBIYHOW H
CIEIMAIbHON 3aKOHOMAaTedbHON mpouenaypbl. OOBYHAS 3aKOHOAATENbHAs IPOLEAypa
(koTopast paHee Oblla HM3BeCTHA KakK IMPOIEAypa COBMECTHOTO NPHWHSITHS PELICHUI)
3aKperUieHa B KayecTBe CTaHAApPTHOM MpoLeAypbl MPUHITHS 3aKOHOIATEIbHBIX aKTOB. JTa
npoleaypa 3aKpenuia paBHbIE 3aKOHOZATEJbHbIE MONHOMOuMs EBpomelickoro
INapnamenta u CoBera. CIlIOBO «OOBIYHBIN» MOMYCPKHUBACT, YTO 3Ta MpPOIEAypa CTajia
OCHOBHEIM CITOCOOOM TIPHHATHS 3akoHOnarenscTBa EC.

Pedopma ykpenmmia OpPUHIMIT TPEICTABUTEILHONW JIEMOKpPAaTUU IyTEM pacIIUpeHUS
NPUMEHEHUs] OOBIYHON 3aKOHONATENBHOW MPOILEAYpHI, COMIAacHO KoTopod EBpomeiickwuii
napiaMeHT, equHcTBeHHbIH oprad B EC, HenmocpencTBeHHO n3bupaemsblil rpaxkaanamu EC,
NpUHUMaeT 3aKoHOJAATeJbHbIE aKThl coBMecTHO ¢ CoBeroM mpuMmepHO B 83 obmacTsix
nonutuku EC.



Yacre VIII.
IroHomuveckas koucruryuus EC.

Buyrpennnii ppinok EC



Buytpennuit peiHok EC sBnsercs caMblM TEpeJOBBIM U CIOXKHBIM 3TaloM
MEXTOCyJapCTBEHHON HHTETpalyy, CyIIECTBYIOUIUM cerogHs B mupe. OHa BKJIIOYaeT B
ce0st 00nacTh, B KOTOpOil oOecrieunBaeTCsi CBOOOTHOE IBIKEHHE TOBAPOB, JIOMEH, YCIyT U
KaruTasna.

Ota mnaBa OymeT MOCBAIIEHAa BHYTPEHHEMY PBHIHKY EBpOIENcKoro corosa, KOTOPBIH
OpUCHTUPOBaH Ha TO, YTOOBI 0OOECMEeYMTh MOHUMAaHUE €r0 OCHOBHBIX OCOOEHHOCTEH.
CHavana B miaBe OyleT pacCMOTpEHa KOHLEMIHMS BHYTPEHHETO PBIHKA M €r0 pa3BUTHE.
3areM BHHMMaHME OyaeT OOpalIeHO K OCHOBHBIM NPHHUMIAM (PyHKIHOHWPOBAHMS
BHYTPEHHEro pbiHKA. B nanbHeimem Oojiee MmompoOHO OyneT pacCMOTPEHO CBOOOIHOE
JBIDKEHHE TOBAPOB, JIOACH, YCIyT M KalHuTalia — YeTbIpeX OCHOBHBIX CBOOOI BHYTPEHHETO
priaka EC.

ITonsiTue 0011Ier0 PHIHKA M OCHOBHBbIC IPHHIMIIBI €10 (PYHKIIMOHHPOBAHUS

B 2012 roxy, otmeuas 20-netue equHoro peiaka, Komuccust EC ormernna, yto MHOTOE
OBLJIO JOCTUTHYTO B CO3/1aHMHU BHYTpeHHEro phiHKa EBponeiickoro Corosa. C 1992 o 2008
TO €OVHBIA PBIHOK CO37all AOMONHHUTENbHbIe 2,77 Mwumnona pabouunx mect B EC u
nononautensHble 2,13% BBIL. [Ins eBponelickux moTpeduTenei eHbIH PHIHOK O3HAYaeT
Oompummii BeIOOp 1o Oosiee HU3KUM neHam- 70% CHMW)KEHHE CTOMMOCTH MOOMJIBHBIX
TeneOHOB SABJSIETCS JIUIIb OJHUM M3 TMPHUMEPOB. EJMWHBIA PBIHOK Jan TpaxaaHam
BO3MOXKHOCTH CBOOOJIHO ITyTEIIECTBOBATh, )KUTh M paboTaTh e OHH XOTAT. [ Mosonexu
3TO OTKPBUIO BO3MOXHOCTb YYHMTBCS 3a pyOeXoM — 3a mocienHue 25 JeT 3Tod
BO3MOXKHOCTBIO BOCIIOJIB30BAIKCh Oonee 2,5 MiH CTyaeHToB. C TeX MOp MOXKHO OBLIO
HaOmomaTh emie Oorbllle W3MEHEHMH M JalbHelllee YKpelUleHHe SKOHOMUYECKON
MHTETpalty.

BpPONEHCKUI BHYTPEHHUH PBIHOK ObUT oduuuansHO co3maH B 1993 romy mocie
OpuHATHS 3akoHa O eOUHOM phiHKe. OH obecreunBaeT CBOOOIHOE oOpalleHue JIHOAeH,
KaluTaa, yciIyTr U TOBapOB.



I/ICTOPI/l‘leCKI/le mmarv K CoO3IaHui0 BHYTPCHHEI0 pbIHKA

1957 Pumckuit noroBop. Coszmano EBpomneiickoe 3KOHOMHYECKOE COOOILECTBO
(ED0).

1968 EBpomneiickuit Tamoxxennsrit Coro3.

1970 Kpaitauii cpok co3manus 00IIero phIHKA.

1985 ITy6muxamms benoii kanru EBpornefickoit komuccnu. OnHa mpemioxnia 300

Mep 10 CHIDKEHHIO BHYTPEHHHX TOPTOBBIX OaphepoB W BBENA MPUHITUI
B3aUMHOTO TPU3HAHMUSI.

1987 Ilonmmucan Enwnwnii EBpometickuit akt (EEA, ammi. SEA). B Hem
MEPEUYNCICHBl  HECKOJILKO IIIarOB B CTOPOHY  CO3JAHUS  CIMHOTO
eBpoIIeHCcKOro peiHka (10 koHIa 1992 rona).

1993 MokHO caenath BBIBOI O TOM, uTo Ooiiee 90% 1eneii, cormacoBaHHBIX B
EEA Obumn mocturayThl. OTHaKO HEOOXOAMMBI TaTbHEHIITUE YCHITUS.

1997 [Inan nedcTBUM Il €AMHOTO pBIHKA, BKIIOUYAIOMIUMN cepuio u3 62
MEPOIPHUATUM.

1999 [TyOnukanust cTpaterui BHyTPEHHETO phIHKa EBpOMEI.

2002 Brenenue eBpo.

2012 [Ty6nukanus 3akoHa o eauHOM phIHKE Il B mensx mampHEHmIero pa3BuTHS

BHYTpEHHEro pbiHKa. B 3TOoM mokymente Komuccus mpemioxuna BTOpOii
KOMIUIEKC Mep 1O JajbHEHIIeMy pa3BUTHIO E€AMHOTO pBIHKA U
UCIIOJIb30BAHUIO CBOETO HEPEAJTM30BAHHOIO IOTEHIHATa B KayecTBE
JIBUTATENs POCTa.

JIokyMeHT mpemjaraeT COCpPEeJOTOYMTh BHHMMaHue Ha 12 cdep
JIeATeNIbHOCTH: 1) €AMHOro phIHKa BEHUYpPHOTO KaluTajia; 2) COBpeMeHHas
cucTeMa TpU3HAHUS MpodecCHOHANIbHON KBannpuKanuu; 3) co3naHue
€MHON MaTeHTHOH CHCTeMBI; 4) peIIeHHus CIIOPOB MEXAY MOTPEOUTENIMU
W TpOAaBLIAMH, KOTOpbIe ObUIM OBl OBICTpee, Jierde W Jemenne; S5) Ooiee
spdexTuBHAs ~ €Bpomelickas  CHUCTeMa  CTaHJapTU3aIuH, TaKKe
oxBarbiBatoIias chepy yciuyr; 6) YKpEIUICHHE DHEPreTHYECKOTO U
TPAHCIIOPTHOTO  MAarwWcTpajeil  eQWHOro  phIHKA; /)  YIOpOIICHHE
TPAHCTPAHUYHOTO  HCIIONBb30BAaHUS ~ DJIEKTPOHHOM  WACHTHU(HKALUH,
VAOCTOBEpEHHS IOUIMHHOCTH JIOKYMEHTOB U TOAMHUCEH; 8) BHeIpeHHe
(GOHIOB €BPONEHCKUX COLUAJBHBIX INpeAnpUHUMareneld; 9) Hajxoru Ha
SHEPIuI0 B MOAJEPXKKY OSKojormueckux menerd; 10) obecreuenue
COIIMAJILHOTO  €AMHCTBA; 11) ympoineHue TpeOOBaHMN K  BEJICHHUIO
OyXTaJTepcKoOro ydera Ui mpeAnpusatuii, 12)0onee s peKkTHBHBIC, THOKHE
1 yoOHBI€ JUIA MOJIB30BATENS TOCYIapCTBEHHBIE 3aKYIIKH.

CBo0ona 1BuKeHUsS] TOBApOB

CBoOonHOE TepeMelleHre TOBAPOB SIBJISETCS MEPBOHM M3 YETHIPEX OCHOBHBIX CBOOOX
BHYTpEHHETO0 pbIHKA, TapaHTHpoBaHHbIX B Pasmeme Il wactm 3 [oroBopa o
¢ynkuuonnpoannn  EBpomeiickoro  Coroza  (APEC). Bwmecre co  cBoOOTHBIM
nepeMeleHneM JIIOAeH, YCIyr U KalmuTana oHa OOeClleuMBaeT peau3aliio BHYTPEHHETO
priaka EC.




CBoOOMHOE TBM)KCHHIE TOBAPOB MOKET OBIThH 3aTPYIHEHO:

L eres TaMOXXCHHBIC IIOIIJIMHBI HJIA C60pI>I, UMCIOIIKME SKBHBAJICHTHOC

JCUCTBUE

° qepe3 BHYTPCHHHUE HAJIOTH, KOTOPBIC ABJIAIOTCA JUCKPUMHUHAIIUOHHBIMU B

OTHOLICHWH UMIIOpTa

L FocyI[apCTBa MOT'YT CTPEMUTBHCA COXPAHUTHL MNPCUMYLICCTBO IJid CBOUX

TOBAapOB MYTEM BBCACHUA KBOT U MEpP, KOTOPLIC HMMCIOT 3KBHBAJICHTHOC

BJIMIHUE HAa HUMIIOPT, TaKUM o6pa30M YMEHbIIAsA KOJIMYECTBO PIMHOpTHOfI

NPOAYKLIUHU

CBoOomHOE TIEpEeMEIIeHHEe TOBAapOB O0ECICUMBACTCA 32 CUET OTMEHBI TaMOXKECHHBIX

INOIIJIMH M KOJHYCCTBCHHBIX OFpaHPI‘-ICHHﬁ, a TakKXKe 3arnpeuicHuss MEp, HMCIOIIUX

SKBUBaJICHTHBIN 3@ dext. Hanbosee BaXXHBIMU TOJNOKEHUAMH B JAHHOM BOIPOCE SBIISFOTCS
cratesi 34 (3ampeleHre KOJNWYECTBEHHBIX OrpaHuueHuid Ha wumnopr), Crarbs 35

(3ampenieHre KOJMYECTBEHHBIX oOrpaHuWYeHMid Ha d3kcnopT) m Crates 36 JIDEC

(orpaHuYeHrE 3ampeToB).

OgHako He MeHee BaXHBIMH SBIAIOTCS cTatbu  28-30

(ycrpaneHue QucKabHBIX OapbepoB B Toproriie) u 110 (KOCBEHHOE HaJIOTOOOIOKEHUE).

Kpome Ttoro, He cnemyer 3a0bIBaTh M O NOA3AaKOHHBIX aKTax B 3TOH cdepe, TaKUX Kak

HOPMATUBHBIC aKThl U JUPCKTUBBI.

Cratbs Oobaacte Conep:xanue ycJIOBUs
JAPEC peryJiupoBaHus
Cratesa | 3ampet Cmamws 34 (6viswas Cmamos 28 anen. TEC) (TUK)
34 KOJINYECTBEHHBIX Mexay  rocymapcTBaMU-Wwi€HaMH  3allpeIlaroTCs
OrpaHUYCHHH Ha | KOMMYECTBEHHBIE OTPaHWYCHUS HA HMIOPT M BCE
HUMIIOPT Mepbl, UMEIOLIIE YKBUBAJICHTHOE ACHCTBHE.
Cratps | 3amper Cmamows 35 (6vi6uias Cmames 29 anen. TEC) (TUK)
35 KOJIM4YE€CTBEHHBIX Mexnay  rocynapcTBaMU-wieHaMH  3allpeIaroTCs
OrpaHNYCHUN Ha | KOJIMUYECTBEHHbIE OTPaHUYCHHS HA HKCIOPT M BCe
9KCTIOPT MepBI, IMEIOIINE SKBUBAJIEHTHOE JIECTBHE.
Crarbst | Orpannuenue 3anpetoB | Cmamws 36 (6viswias Cmamos 30 anen. TEC) (THK)
36 [Tonoxenust crareit 34 u 35 He UCKITIOYAIOT 3alPETOB
WM OTPaHWYCHUH Ha WMIIOPT, DKCIIOPT WU TPAH3UT
TOBAapOB, 000CHOBaHHBIX CO00paXKeHUAMHU
OOIIECTBEHHOM  MOpajHd, TIOC MOJUTUKUA HWIH
OOIIECTBEHHOW 0€30MacHOCTH; OXpaHBI 3I0POBbSI U
XKHU3HM JIIOZIEH, >KMBOTHBIX WM PACTEHHH; OXpaHBbI
HAIMOHAJILHBIX COKPOBHIIL, UMEIOIINX
XyZI0’KECTBEHHYIO, UCTOPUYECKYIO 17071
apXe0JIOTHYECKYIO LEHHOCTb; WIN OXpaHbl
MIPOMBILIUIEHHOM W KOMMEpPYECKOHl COOCTBEHHOCTH.
OnHako Takue 3ampeThl WJIM OrPaHUYCHUS He
SIBJISIFOTCSI CPEJICTBOM MPOU3BOJIBHON JTUCKPUMHHAIH
WIH CKPBITOTO OTPaHHYCHUS TOPTOBIU  MEXKIY
rocyJlapcTBaMU-1WICHAMH.
Cratpst | Banper  tamoxeHHBIX | Cmambs 28 (bviswas Cmamosa 23 anen. TEC) (THUK)
28 nominH Ha uMiopT U | 1. Coro3 cocrout u3 TaMoKEHHOTO CO03a, KOTOPBIN

OKCIIOPT U BCEX C60p0B,

OXBAaTbIBAaCT BCHO TOPTOBJIIO TOBapaMu U KOTOpBIﬁ




MMETOIINX
SKBHUBAJIECHTHOE
NEUCTBHE

MpeaycMaTpUBacT 3arpernicHue MEXKTY
rocyl1apCTBaMH-WICHAMH TaMOXXCHHBIX TOIUIMH Ha
AMIIOPT W OKCIIOPT W BCeX COOPOB, HMEIOIIHNX
SKBHUBAJICHTHOE JICHCTBUE, W MNPUHATHE OOIIETO
TaMOXXCHHOTO Tapuda B UX OTHONICHHUAX C TPETHUMU
CTpaHaMH.

2. Ilonoxenus crarbu 30 ¥ mIaBbel 3 HACTOSIIEIO
paszena IpUMEHSIOTCS K MPOAYKIINH, MPOUCXOSIICH
W3  TOCYAapCTB-UJICHOB, U K  [pOAYKIUH,
MOCTYMAIOMIe W3 TPEThUX CTpPaH, HaXOISIIeHcs B
CBOOOTHOM OOpAIIEHUH B TOCYIapPCTBAX-UICHAX.

Cratbs
29

ToBaper B cBOOOTHOM
oOpartieH!H

Cmamws 29 (6viswas Cmamos 24 anen. TEC) (TUK)
[IpoxykTel, TOCTyMawIIUe W3 TPEThEH CTPaHBI,
CUMTAIOTCSl HAXOIALIUMICS B CBOOOAHOM OOpaIieHnu
B TOCYJapcTBe-4iICHE, €Cli COOMIONEHbl UMIIOPTHEIC
(hOpMAaTHHOCTH U JIFOObIE TAMOXKCHHBIC TOIITHHBI WITH
cOOpBHL, AMEIOIIHe PaBHOIICHHBIH addexr,
noAsie)Kalye  ymiare, B3UMaJUCh B 3TOM
rOCyJlapCTBe-4ICHEe, U €CIIM OHU HE BOCIOIL30BaJIKCh
ITIOJIHBIM 501041 YaCTUYHbBIM HEAO0CTAaTKOM TaKux
TIOTILJTMH WJIH COOPOB.

CraTbs
30

3anpeleHue
TaMOKCHHBIX ITOIIJINH

Cmamows 30 (6vi6uias Cmamos 25 anen. TEC) (TUK)
Mexay  rocygapcTBaMU-WICHAMH  3alpelaroTcs
TaMOXKCHHBIC TIONIIMHLI HA MMIOPT MM 3KCIOPT H
cOOpBI, UMEIOLINE JKBUBAJICHTHOE JACHCTBHE. DTOT
3alpeT PAcIpOCTPAHSICTCS TaKkKe Ha TaMOXXCHHBIC
MONUTHHBI (PUCKATBHOTO XapaKTepa.

Cratbs

110

Kocsennoe
HAJIOr0O0JIOKEHE

Cmamows 110 (6v16was Cmamos 90 anen. TEC) (THUK)
Hu omgHO rocygapcTBO-wieH HE JIOJDKHO MPSIMO WITH
KOCBEHHO oOJsiaratb MPOAYKTHI JIPYIHX TOCYIapCTB-
YJIEHOB KaKUM-TTH00 BHYTPEHHHUM
HaJIOTOOOJIOKEHUEM CBEPX TOTO, KOTOpPOE MPSIMO WU
KOCBEHHO oOJiaraercsi aHaJOTHYHBIMUA BHYTPEHHHUMU
MPOIYKTaMH.

Kpome Toro, rocynapcTBa-uiieHbl He JOJDKHO BBOIHTH
KaKoe-TM00 BHYTPEHHEE HAJOr000JIOKEHUE TaKOro
XapakTepa Ha TPOXYKIUIO JAPYTUX TOCYIapCTB-
4lIeHOB, 4YTOOBI O0ECIEYUTh KOCBEHHYIO 3allIUTY
JPYTUX TPOTYKTOB.

(OPI'???) Otu crareu [JloroBopa o ¢yHkuuoHupoBanuu Eppomneiickoro Coro3a Obuin

Mpu3HaHbI UMemuMHu npsmoe neiicteue Cyaa EBpomeiickoro Coroza OHHM MPUMEHSIOTCS

KO BCEM TOBapaM, HEpEMCHIACMbIM [0 TCPPUTOPUHA EC, HE3aBUCUMO OT TI'paKAaHCTBa

TOPTOBLEB MM TPOUCXOXKACHHA TOBApPOB. TOBapI)I MOTYT OBITh IIPOU3BCACHLI B

rocyaapCTBax-4JiCHax EC nmn u3 TPETbUX CTPAH U HAXOOUTLCH B CB06OI[HOM 06paII_IeHI/II/I B

EC.

Omnpenesienne ToBapos




XOTs Takue MPOIYKThI, KaK 00yBb, SOJOKH, UTPYIIKH WM KOMIIBIOTEPHI, O€3YCIIOBHO,
SIBJISTIOTCSL TOBApaMH, HO B HEKOTOPBIX CIy4asiX KJIaCCHU(HUKAIIMS ONPEIEICHHBIX BEIIeH KaK
TOBapOB MOXKET OBITH HAMHOTO clOkHEee. KpoMme Toro, 4acTo BOSHHKAIOT BOIIPOCHI O TOM,
KakuM o0pa3oM CBOOOAHOE IMepeMelleHHe TOBapOB INPHUMEHSETCI K TOBapam,
MIPOU3BEJICHHBIM B JIPYTHX CTpaHax, He sBJsAtommxcs wieHamu EC.

ToBapbl U X CTOMMOCThH

B nepBom ciyuae nema Komuccus npomus Hmanuu BO3HUK BOTIPOC O TOM, MOTYT JIA
MIPOM3BEICHHUS MCKYCCTBA PACCMATPHUBATHCS B Kaue€CTBE TOBAPOB B KOHTEKCTE CBOOOTHOTO
JIBIJKEHUSI TOBAapoB. B 3ToM cityyae EBpONENHCKHUI COHO3 Jall KPAaTKOE ONPEICIIEHUE TOTO,
YTO CJIEAYeT MOHUMATh IO ‘TOBapaMH’, U TIOCTAHOBHJI, YTO

“ITox ToBapamu <...> clieayeT MOHUMATh POYKTHI, KOTOPHIC MOTYT OBITh OIICHEHBI
B JICHBraX W KOTOPBIC CIIOCOOHBI, KaK TaKOBbIe, OOpPa30BHIBATH NPEIAMET
KOMMEPYECKHX CHIETTOK.”

B Oonee mo3mHux ciydasx y EBpomelickoro cyma Obula  BO3MOXXHOCTB
JIOTIOJTHUTENFHO TPOKOMMEHTHUPOBATh BOMPOC O TOM, YTO MOXKHO CYHTaTh TOBapoMm. B
CBOMX PELICHMSIX EBpONEHCKHI Cyl IOCTAaHOBWI, YTO TaKHE IPOAYKTHI, KAaK OTXOJBI,
cepeOpsiHbIE MOHETBI, KOTOpbIe OOJbllle HE HAaXONATCS B CBOOOAHOM OOpaIICHUH,
AIIEKTPUYECTBO W MH()OPMAITHS, XPaHSIIIAsACS Ha AIIEKTPOHHBIX HOCUTENSNX (KECTKUHN ITUCK,
KOMITAKT-JIUCK U T. J1.) JOJDKHBI PacCMaTpUBaThCsl KaK TOBap.

B nmene o samwiouckux omxooax Komwmccus BO30yauIa WCK MPOTHB bembrum,
KOTOpasi BBEJa 3alpeT Ha UMIOPT OTX0A0B B Bamnmonckuil peruon. Cya oTMeTud,
4TO HE OCHApUBACTCS TOT (PAKT, YTO PELUPKYIUPYEMbIE U IIOBTOPHO UCIIONIB3yEMbIC
OTXOIIbI MIMEIOT BHYTPEHHIOID KOMMEPUECKYIO IEHHOCTh M TPEACTABISIOT COOOMH
"roBapel" IS I€Nie JOrOoBOopa. B OTHOIIEHWHM OTXOJOB, HE TOMJIEKAIINX
PEIMPKYIASINA W MHOTOKPAaTHOMY HCIIONB30BaHUIO, CYI CYeNl JO0CTaTOYHBIM
OTMETUTh, YTO OOBEKTHI, KOTOpPHIE TEPEBO3SATCS depe3 TpaHuIly s Ilenel
KOMMEPYECKHX CJIENOK, CIeAyeT paccMaTpuBaTh Kak TOBaphl. B cBs3u ¢ 3TUM OBLIO
COYTEHO, YTO OTXOAbl HUMEIOT "OTPHIATENIFHYI) SKOHOMHYECKYIO IICHHOCThH"
(TIpomagert nOJKEH OBLT 3aIUIaTUTh TTOKYIIATEIIO 3a IIPUEM TaKOTO TOBapa).

C npyro#i CTOPOHBI, CyJl CUEJI, YTO JIOTEPESHHBIC OMIICTI U CUT'HAJIBI TEJICBU3UOHHOTO
BEIIaHUS JTOJDKHBI PacCMaTpUBAThCsl B KOHTEKCTE CBOOOIHOTO ABIIKEHHS YCIYT, a HE Kak
MOJINAAI0NTUE O/ MoHsATHE ‘ToBapoB’. Kpome Toro, EBpomeiickuii o103 MOCTaHOBHII, YTO
UMIIOPT U JKCIOPT BJEKTPOIHEPTHH TOAMAJAIOT TOJ JCWCTBUE JTOTOBOPHBIX MPaBUI O
CBOOOIHOM TIepeMEIIeHUH TOBAPOB.

Bonpoc ons obcyscoenus: xKak BBl AymaeTe, SBISIFOTCS JIM NPUIOKEHUST TOBApaAMU
i ycrmyramu? [lpumgymaiite HECKONBKO MPUMEPOB U TTPUBEIUTE CBOW apTYMEHTHI.

TosapsI ‘B cBo0OnHOM 00pamenun B EC’

Kak yxe ormeuanocs, ycinosue Jloropopa o CBOOOAHOM IMEPEMELICHHH TOBapOB
MPUMEHSETCS K TOBapaMm, NPOHCXOMANINM W3 TocyaapcTB-wieHoB EC, wmm, npyrumun
CIIOBaMH, K TOBapaM, CTPaHOW TNPOUCXOXKACHUS KOTOpbIX siBisiercs EC wmmm moGoe
rocymapctBo-uwieH EC. Kpome Toro, B coorBeTcTBHM co crarbeir 11 J[loroBopa o
EBpomneiickoii 5KOHOMHUYECKOH 30HE, CBOOOJHOE IMEpPEMEIICeHHE TOBAPOB 0OECIIeYnBaeTCs
TaKke JUIs ToBapoB, mpoucxoadamux w3 Mcnanaum, Jluxrenmreiina u Hopeernn. Kpome
TOTO, TIPOMBIIIJICHHbIE TOBaphl, NMPOW3BENEHHBIE B  TypIuu, MOJB3YIOTCA CBOOOIOU
nepeasmwxkenus B EC B coorBeTcTBUM cO cTarbsiMu 5-7 pemtenus 1/95 Cosera accounanuu



EC-Typmus 06 okoHYaTeIHOM (pa3ze TaMOKESHHOTO COI03a.

CBo0OonHOE TIepeMelIeHHE TOBapOB PAacIpOCTPaHICTCs TAaKXKE Ha TOBAPHI, KOTOPHIE
MOCTYMAIOT W3 TPEThUX CTPaH M Haxomsarcs B cBoOomHoMm obOpamennu B EC (Crarps 28
T®DEC). ToBapsl, HaxofsIecs B CBOOOTHOM OOpallleHHH, MOTYT IPOAaBaThCsl HA PHIHKE
EC, xax u moboi mponykt, npousBeneHublii B EC. Beimyck B cBoOogHOE oOparieHue,
TakuM 00pa3oM, MpuAaeT ToBapam, He spistontuMcs wieHamu EC, craryc Tosapos EC.

Cormacao craree 29 JPOC, npoaykThl, MOCTyHaroIlIMe H3 TPETheW CTpaHsbl,
CUHMTAIOTCS HAXOMSAIIMMHUCS B cBOOOAHOM oOpamennu B EC, eciu coOMoaeHB MMIIOPTHBIC
(GOpMarIbHOCTH M B3UMAIOTCSl JIIOObIE TaMOXKCHHBIC MOIUIMHBI MM COOpPBI, MMEIOIINe
9KBUBAJICHTHOE JICHCTBUE, KOTOpBIE MOICKAT yIJjlaTe, U €ClIM OHM HE BOCIOJIb30BAJUCDH
IOJHBIM WJIM YacTUYHBIM HENOCTAaTKOM TaKuMX MOUUIMH uiau cOopoB. bojee TouHble
TIOJIOKEHHA 0 Tpoueaype conepxkarcs B TamoxxennoM koaekce (TK) EC.

B coorBerctBum co crareeit 201(2) Tamoxennoro komexca EC, Bbimyck B
cB0OOMHOE OOparieHue BiIedeT 3a co00i cremyroriee:
a) B3UMaHHeE JII00OH UMITOPTHOH MOLUTHHEI,
b) B3MMaHWe, B COOTBETCTBYIOIIMX CIydYasX, OPYTAX COOPOB, KaK 3TO
NPEAYCMOTPEHO COOTBETCTBYIOIIMMH  JCHCTBYIOIIMMH  MOJOKEHHUSIMHU,
KacaroIlMMUCS B3UMaHUs 3TUX COOPOB;
C) IPUMEHEHHE MEpP KOMMEPUYECKOH MOJINTHKH U 3aIPETOB U OrPaHUYCHUH
B TOH Mepe, B KaKOW OHU HE JIOJDKHBI MPUMEHSThCS Ha Oojiee paHHeM JTare
(HampuMmep, OpPEACTaBICHHE  pa3pellieHdss Ha  UMIOPT  TOBApoOB,
MOJIMAAIONIUX MO/ JEHCTBUE KBOT); U
D) BeimonHeHue Apyrux (popmanbHOCTEH, YCTAHOBICHHBIX B OTHOLICHUH
MMIIOpTa TOBAapOB (HAIpUMEp, PEIbsBICHNE BETEPUHAPHOTO CepTU(HKATa
B Cllyyae HEOOXOJMMOCTH).

Bce ToBapel, KOTOphle BBO3STCS JieranbHO M B pamkax EC cuuTaeTcs,uto OHU
HaXomsATCS B CBOOONHOM oOpalieHne, U K HHM OTHOCSTCS TaKKe KaK K ToBapam,
npoucxoasmumu 13 rocyaapcers-wieHoB EC. Kak Cyn EBpomneiickoro Coro3a mocTaHoOBuUII,
B Donckerwolcke, “TiponyKThl paBo CBOOOAHOTO OOpaIeHns' OKOHYATEINHHO U TIOITHOCTHIO
MIPUPABHUBAIOTCS K TOBapam, MPOUCXOSAIINM U3 TOCYIapCTB-WIEHOB .

Kunpckoe deno o kaprodene OblI0 BO30YXKAEHO KOMUCCHEH NMpOTHB Mpnanmuu
C MPOCKOOH BBIHECTH 3aKIIOUEHHE O TOM, YTO, TpeOysl JHIEH3UH Ha HUMIIOPT
KapTodens, MPOUCXOAAIIETO M3 TPETBUX CTPaH M HAXOAANIETOCS B CBOOOIHOM
oOpamieHu B JAPYIHX TOCYAAapCTBax-wieHaX, M 3ampemas HMIOPT TaKoro
kaprodens Mpu OTCYTCTBHHM TaKOH JIMIEH3WHW, VpnaHausi He BBINOIHUIA CBOU
oOs3arenbcTBa 1Mo gorosopy. Cyn commacwiicsi ¢ komuccueil. OH OTMETHII, 4TO
1ocJie TOro, Kak MPOAYKTHI ObUIM OJDKHBIM 00pa3zoM umioptupoBansl B EC, oHu
“OKOHYATENIFHO H TIOJIHOCTHIO TPHPABHHUBAIOTCS K TPOAYKTaM, KOTOpBIE
NPOMCXOIAT U3 TOCYIapCTB-WICHOB”, M IMOCTAHOBWI, uTO MpraHausi Hapymwia
CBOM 00513aTeNILCTBA IO 00ECIIEUEeHHIO CBOOOHOTO IBWYKEHUS TOBAPOB.

Crnenyet Takke OTMETHUTb, UTO cTathd 34 JIOEC pacnpocTpaHseTcs Ha MPENSATCTBHS
B TOProBje ‘MEXAY rocygapcTBaMu-wieHaMu . Takum oOpa3oM, TpaHCTPaHUYHBIA 3JIEMEHT
SBJSIETCS TIPEBAPUTENLHBIM YCIIOBHEM JUIsl OIIGHKH Jiella B COOTBETCTBUU C OTHM
noJjoxeHrueM. YncTo HalMOHaJIbHBIE MEpHI, 3aTParuBaroliue TOJbKO BHYTPEHHHE TOBAapHI,
BBIXOZAT 3a pamku crareii 34-36 JIDEC.

CHsiTHE HAJIOTOBBIX 0APbEPOB /1JIsl TOPTOBJIM: TAMOKEHHbIE NOLILIUHBI
'cO0pbI, HMEKIIHE IKBUBAJICHTHOE JelicTBHe’



Jns obecriedeHnss CBOOOMIHOTO TIEPEMEIEHUS TOBAPOB, IIPEKIE BCEro, HEOOX0IUMO
YCTpaHUTh (UCKAIBHBIE Oapbepbl B TOpromie. JlJis 3TOH IenM 3alper TaMOKEHHBIX
MONUIMH ¥ cOOpOB, UMEIOIMUX APPEKT, SKBUBAJIECHTHBIN 3(P(HEKTy TaMOKEHHBIX IMOILIHH,
ycraHoBJeH B cTtaThsix 28 (1) u 30 ADEC.

B craree 28 JPEC rosoputcs, uro “Coro3 cocTouT M3 TaMOXEHHOIO COH03a,
KOTOPBII OXBATHIBAE€T BCIO TOPTOBIIIO TOBAPAMH M KOTOPBIA MPEAyCMAaTPUBAET 3alpeIIeHNe
MEXJIy TOCyJapCTBaMHU-WICHAMH TaMOXCHHBIX TIONUIMH Ha MMIIOPT W JKCIOPT U BCEX
cOOpOB, UMEIOIINX YKBUBAJICHTHOE ACHCTBHE, M TIPHHATHE OOIIET0 TAMOXEHHOTO Tapuda B
UX OTHOIICHUSAX C TPEThUMH cTpaHaMu.” Kak oTMeuanoch BbIlIe, CO3AaHue TaMOXEHHOTO
CoOr03a SIBIISCTCS (PyHIaMEHTAILHBIM IIIarOM B CO3JIaHUM €IWHOTO PhIHKA U 00CCIICYCHUU
cBOOOTHOTO TIepeMeInIeHns ToBapoB BHyTpH EC.

Crarbsa 30 JI®EC ganee ycTaHaBIMBAaET, UTO “‘“TAMOXKEHHBIC MOIUIMHBI HA UMIIOPT U
SKCHOPT W CcOOpBI, WMEIONIME OKBHBAJCHTHOE JEHCTBHE, 3alpemialoTcs MEeXAy
rocyaapcTBaMu-wieHaMHu.” B 3TOM ycloBHM 9YeTKO yKa3aHO, 9TO HHUKAKHE TaMOXXCHHBIC
MOIIUIMHEI, UMEIONINE SKBHUBAJICHTHOE NEHCTBUE, HE MOTYT B3UMAThCS TPHU MEPECCUCHUU
TOBapaMmu rpaHul] rocygapcrs-uwieHoB EC.

TaMo:xeHHbIe MONLIUHBI

[To cyTtu, TaMOXXeHHas TMOIUIMHA - 3TO JICHEXHBIM cOOp, KOTOPBIM B3UMAETCA C
TOBApOB B CBSI3M C TEM, YTO OHM BBO3ATCA. TaMO)KEHHBIE MOIIJIMHBI SBISAIOTCS
MPOTEKIIMOHUCTCKIMU W TIPU3BaHbl C/EJaTh WMIIOPTHBIE TOBAaphl Ooiee JOPOTUMH TI0
CPaBHEHHIO C OTEUeCTBEHHBIMH TOBapamH. Kak oTMedaercs, TaMOXXEHHBIE IOIUTHHBI
MeXay rocygapcrBamu-uieHaMu EC yeTko 3ampereHsl.

KnaccuueckuM mpumepoMm ciydas, KOrna BBEICHHE TaMOXKEHHBIX IMOIUIMH ObLIO
couteHo nporuBopedan M cratbe 30 ADEC, ssusercs neno Van Gend & Loos.

'Van Gend en Loos ' moyroBas W TpaHCIOPTHAs KOMIIAHHS, HMIIOPTHPOBANA
XUMHKaTel U3 3anaaHoil [epmanuu B Hunepnannel. B xakoi-To MOMEHT CTpaHbI
Benunmokca pexnaccupuUMpoBaIl HEKOTOPhIE XMMHYECKHE BEIECTBA, BKIIOYAs
JAHHOE XUMHYECKOE BEUIECTBO, B TAMOXKEHHYIO KaTETOpPHIO, BIEKYIIYIO 38 COOOMH
Oosee BBICOKHE TaMOXXeHHBIE cOOpbl. Korma ToBapbl mepecekany IpaHully, BIacT
B3uMasn ¢ 'Van Gend en Loos' Tapud Ha ummopt ux npoaykuuu. 'Van Gend en
Loos' Bo3pazui, yTBepxaasi, 4T0 3TO IPOTHBOPEUHT 3akoHOnaTenscTBy EC.

B nene 'Van Gend & Loos' Cyn EBpomneiickoro Coro3a MOCTaHOBWII, YTO TaKWe
JIeHCTBHS rocyaapcTBa npotuBopedat crartbe 30 (Ha TOT MOMEHT — craTthe 12). Kpome Toro,
OH 3asfBWJI, 4TO cTaThs 30 mMeeT NpsMoe NPUMEHEHHE, W OTHENBHBIE JIUIA MOTYT
CCBIIAaThCA HAa HEE B HAIIMOHAJIBHBIX CyJaX.

Eme pexe, TaMO)KEHHBIX MOIIIMH MOTYT IIPUMEHSTHCS K SKCIOPTY. B cBA3M ¢ 3THM
3aMpelleHne TaMOKEHHBIX TMOIIINH UMEET Te K€ MOCIEACTBHS AJIS dKCIOpTa, 4To M AJIS
UMIIOpTA.

Coopbl, MMeIIHe CHITY, IKBUBAJCHTHYI0 TAMOKEHHOH IOLLINHE

TamoxeHHbIE TIONUIMHEI JIETKO ONPEAeIUTh, U OHU OYEHb YETKO 3arpelleHbl. Bmecte
C TEM TOCYIapCTBa YCTAHABIUBAIOT JAPYyTrHe cOOpHI Ha TOBAPHI, KOTOPHIC HE SBIISIOTCS HA
nepevlil 63271510 TaMOKEHHBIMH TIONUIMHAME, HO KOTOphIe (AKTUYECKH WMEIOT TOT XKe
3¢ deKT, 9To B pe3ynbTare JeliaeT UMIIOPTHBIE TOBaphl Oonee noporumu. B xontekcre EC
Takue cOOphI, KOTOPbIe UMEIOT 3(P(PEKT, FIKBUBAJTICHTHBIN TAMOXXEHHBIM IMOILTMHAM, TaKKe
HE JOIMYCKalTCs.



OmHMM U3 TEPBBIX JeNT ObUTO neio c¢-24/68, Komuccus npomuse Umanuu (Jleno o
CTaTHCTUYEeCKOM cOope). MTanbsHCKHME TaMOXXCHHBIC OpPTraHbl BB OYCHb HEOOJBIIYIO
MONIUITMHY Ha BCE TOBaphl, MMITOpTHpyeMble B Mrtamuro. Llens aToro c6opa 3aximodanacs B
(PMHAHCHPOBAHMUYU CTATUCTHYECKOTO OOCICIOBAHMS, C TEM YTOOBI BIACTH MOTIIIM TOHSATH U
MPOAHAIM3UPOBATh CTPYKTYpy ToproBiud. OOBuUHEHHE OBUIO HEOONBIIMM W HE OBLIO
npoTekimonncTckuM. Oxaako Komuccnst Bo30ynnia uck nporuB WUramuu, yTBepkaas, 4ro
3TO 0OBUHEHHUE SKBUBAJIICHTHO TAMOXKCHHOM TMOIIUTHHE.

Cyn Esponeiickoro Coro3za, onpeneisisi coopsl, umeromue 3hHeKT, SKBHBAICHTHBIN
TaMOXXCHHBIM TOILUINHAM, TTPUHSJ OYCHb IIUPOKHIA MOIAXO0A U TOCTAHOBHII, YTO:

«JTro0oii eHexHbIin cO0p, Kak Obl OH HU OBLT Mall U HE3aBHCHUMO OT €r0 Ha3HAYCHHUSI
u croco0a MpUMEHEHHS, KOTOPHIi B OJHOCTOPOHHEM TOPSIKE B3UMAETCS C BHYTPEHHHUX
WM WHOCTPAHHBIX TOBAapPOB IPU WX IEPECCUCHUM TPAHUIBI M KOTOPBIA HE SBISCTCS
TaMOXXEHHOW TONIIMHONW B CTPOTOM CMBICIE - Ja)K€ €CIM OH He HamaraeTrcs Ha Omaro
TOCYyAapCTBa- HE SIBIICTCS MUCKPUMHHAIIMOHHBIM WM 3aIWTHBIM B JEWCTBUU WM €CIH
MPOAYKT, HAa KOTOPBI HAJIOKEH COOp HE KOHKYpUPYET HU C KaKUM OTEYEeCTBEHHBIM
MIPOIYKTOM ».

Wnrepnperanus crareu 30 JJPEC:
*  Crarbs 30 cTporo HHTEpIPETUPOBAIACH;
*  JleHEXKHBIC IUIATEXKMU;
*  BaxHO pe3ynsrar, a He IIe7Tb B3UMaH¥s,
*  Cnoco0 B3MMaHHs HEBAKEH;
*  Pa3smep miarexa 3Ha4YCHHS HE UMEET;
*  IIpoTeKIMOHHBIC IIeJIU HE 00A3aTEIIbHBI.

B nene Sociaal Fonds voor de diamantarbeiders (Jleno 2 u 3/69) Bo3HUK BONPOC 0O
B3MMaHMU TIATHI 33 alIMa3bl, UMIIOPTHpYeMble B benbruto it Toro, 4To0bl BHECTH BKJIAJl B
conuanbHBI (OHI s paOOTHHKOB alIMAa3HOM IMPOMBINUICHHOCTH. EBpomeickuii Coro3
MOCTAHOBWII, YTO, XOTS FOCYJapCTBO W HE TOJIYYaeT BBITOABI OT TAKOTO cOOpa, OH SBISIETCS
cOOPOM, SKBHBAJICHTHBIM TaAMOKEHHBIM ITOILTHHAM.

WutepecHblid Bompoc - 3T0 cOOpbl 32 pa3lIMdHbIe MPOBEPKH, HAIpPUMED,
BeTepUHAPHBIC NMPOBEPKH Ha rpanuile. B ciydae bpecumann Bresciani (c-18/87) coopom,
COCTAaBISIIOUIMNA HpeAMEeT 00CyXAeHHs, ObUI TOCYIapCTBEHHBIH cOOp 3a BETEpPUHAPHYIO
mposepky. Ilo muenuto Cyma EBpomeiickoro corosa, miata 3a 00s3aTelbHBIE TTPOBEPKH
(npoBogMMbIe MO COOOpaXEHUSIM OOIIECTBEHHOTO 3APaBOOXPAHEHHUS]) HMMIIOPTa CHIpOH
KOPOBBEH KOXKH SIBIISIETCS COOPOM, IKBUBAJCHTHBIM TaMOKEHHOHM monuinHe. Cyl CUMTAeT,
YTO 0OIIECTBEHHOCTh, & HE UMIIOPTEP, AOIKHA MOKPBITh PacXofbl Ha TaKHe MPOBEPKHU, TaK
KaKk OHM IPOBOIATCS Ha Onaro obmiectBy, . CuTyanusi He U3MEHWIIACh HU W3-3a TOTO, YTO
cOop OBIT copa3MepeH pacxofaM Ha MHCIEKIHWIO, HU M3-3a TOTO, YTO Ha OTE€YECTBEHHBIE
TOBapbl JOXKWIOCH AHAJIOTHYHOE OpeMs 3a cueT APYrux cOOpoB (ObUIO OTMEYEHO, 4YTO
KPUTEPHUHU U yCJIOBUS oTianyanuch). OgHako B nene Komuccus npomue Iepmanuu (cOOpHI
32 MHCIEKIHIO >KUBOTHBIX, 18/87) Cya mpumen K BBIBOAY, 4YTO COOpBI 32 OCMOTpP
JKUBOTHBIX, TpeOyemble nupektuBoii CoBeta EC, siBisitoTcst mpuemiieMbiMu. B nene Takxke
MOJYEPKUBAIOCH, YTO TUIaTa ABJSETCS MPUEMIIEMOM, €CIIM OHa B3WMAETCs 3a OKa3aHHBIE
YCIIyTH ¥ cOpa3MepHa 3TOU yCiyTe.

Ecnum mmatexk MpoOW3BOAMTCS 3a IUIaTy B OTHOIIEHWM IIOJUIMHHOM  YCIIYTH,
NPUHOCANICH MPSIMYIO BBITOAY HMIIOPTEPY WIIM JKCIOPTEPY, TO 3Ta IUIaTa HE SIBISETCS
cOOpOM, MMEIOIIUM SKBUBAJICHTHOE ACHCTBHE TaMOXXCHHOW IMONUIMHBI, U HE HapyllaeT
crarpio 30 JI®EC. OpHako 3TO NEHCTBUTENHHO MOJKHA OBITH YCIyra B HMHTEpecax
MMIIOpPTEpa, a He, KaK B CIydae MPOBEPOK, I OOIMIECTBEHHOCTH B IIEJIOM.



EBpomnelickuii cyJ OCTaHOBMIIL, YTO ILJIaTa 3a YCIyTH BO3MOXKHA TOJIBKO €CIIH:
*  VYcnyra IeHCTBUTEIBHO BHITOJHA UMIIOPTEPY;
*  COop NpONOPIHOHANIBEHBIN IIEHE YCIIYT;
e 77?7 (6but0 B opurmHane) Ecam peds 0 WMHCHIEKIIWH, TOTJA TOJKA €CIH
wHCTeKIus oosa3arenpHa Mo EC mpaBy niin MexIyHapOTHOMY ITPABY.

YcerpaneHue HAJIOTOBBIX 0apbepPOB B TOPIroBJie: BHYTPEHHee HAJI0r000/10KeH e

Crates 110 J®PEC pomonHseT MOJoKEHHS 00 OTMEHE TaMOKCHHBIX MOIIIHH MU
cOOpOB, MMEIOLINX SKBUBAJIECHTHOE AcHcTBHE. JleWCTBUTENBbHO, OTMEHA TaMOXKEHHBIX
MONUIMH HE WMeda Obl HUKakoro a¢dexra, ecnd OBl rocygapcTBaM OBUIO pa3penieHo
yCTaHABIUBATh CIEIHANIbHBICE HAJOT'M Ha HMMIOPTUPYEMYIO TIPOAYKIHUIO, KOTAa OHH
HaXOJSTCS B CTPaHe.

CormmacHo 3akoHomarenscTBy EC, BHyTpeHHEe HAIOTOOONIOKEHHWE ¥ Pa3InIHbBIE
HAJIOTH Ha pa3lUYHble TOBAapbl KaK TAKOBBIE Pa3pelICHbl M HE CUMTAIOTCS OapbepoMm IUist
ToproBiu. lIpu3HaeTcs, 9T0 TOCymapCTBa-WiEHBI MOTYT CBOOOJHO YCTaHAaBIMBATH CBOIO
COOCTBEHHYIO CHCTEMY BHYTPEHHETO HaJOTOOOJIOKEHHS, HAIIPUMEDP, YCTaHABIUBATH HAJIOT
Ha J100aBIIEHHYIO CTOMMOCTb WM aKUW3HBIA Hajor. [ocymapcTBa-wieHBI MOTYT TaKxke
MIPUHATH pEIlieHHe O BBEACHWU OoJiee BHICOKOTO YpPOBHSI Hajora Ha HEKOTOPHIE TOBAPHI,
HarpuMep, 4ToObl CIEPKHUBATh MoTpedsieHune. [I[puMepoM 3TOro MOXKET CIYXKHTh BBICOKHI
YpOBEHb HAJIOTOOOIOKEHHUS Ha CUTAPETHI M alTKOTOJIbHBIE HATTUTKH.

7?? (opr ) B ommuuu OT TaMOXXEHHBIX IONDINH, HAJOT B3UMAEeTCs HE 10 MpHIUHE

UMIIOPTa, HO KaK YacTh CUCTEMBbl BHYTPEHHETO HAaJIOT000I0KEHHSI.

BryTpennee HanmoroodnoxeHue:

* Bce cOopbl/Hamoru/Tapudbl/miaTa Ha TOBaphl, KOTOPhIC HOCAT 00sI3aTeIbHBIN
XapakTep;

*  MoxeT ycTaHaBIMBATHCS B 3aBUCHMOCTH OT MAacCChl, KOJMYE€CTBa, CTOMMOCTH,
COCTaBa, U T.11.;

*  MoxeT B3UMaThCS C MPOJIAXK, UCTIONB30BAHMS, TPAHCTIOPTHPOBKH U T.1.

Opnaako cBOOOMA TOCYIAPCTB-YIEHOB YCTAaHABIMBATH CBOM BHYTPEHHHE HAJIOTH
o0yciIoBJIeHa OJHUM TIJaBHBIM TpeOOBaHWEM: HAIMOHANFHBIE TIpaBUa HE JIOJDKHBI
JUCKPUMHHHPOBATh MMIIOPTUPYEMbIE TOBaphl W HE JOJDKHBI OOECHeYMBaTh KOCBEHHYIO
3alUTY OTEYECTBEHHBIX TOBapoB. OTO ycTaHoBIeHO B crtatbe 110 ADEC, xotopad
npeaycMaTpuBaeT ABe cuTyarmu: (1) CUTyalus, KOTaa TOBapbl mnoxoxue; (i) cuTyarms,
KOTJIa TOBaphl HE IMTOX0XH, OJJHAKO, OHM HAXOAATCS B KOHKYPEHIIHH.

OtHomenns Mexay 110(1) & 110(2) ADEC:

e «CxomHbBIC TPOAYKTHI»- 3alpPEeT BCETO JUCKPUMHHALMOHHOTO / Pa3IMYHOTO
HAJIOT000I0KEHNS;
«KoHkypupyrommue TPOXYyKTB» - 3alpeT YCTAaHOBHUTH «3alUTY» IS
OTEYECTBEHHOU MPOTYKITUU

IHoxo:xkas (ananoruuynas) npoaykuusi: Crarbs 110(1) APEC

Crates 110(1) JPEC 3ampemaer rocymapcTBaM-4iieHaM YCTaHaBIUBaTh Ooiee
BBICOKUI HAJIOT HAa TOBAapbl, UMIIOPTUPYEMbIE B TOCYIAPCTBO-UICH, YEM HA aHAJIOTHYHbIE
BHyTpeHHHe ToBapbl. Cyn EC ompenenni aHaTOTHYHbIE TPOTYKTHI KaK T€, KOTOPhIE HMEIOT
AQHAJIOTHYHBIE XapaKTEPUCTUKU M OTBEYAIOT TEM K€ MOTPEOHOCTSIM C TOYKU 3PEHUs
norpeduteneld. ITo ObUIO YETKO YCTaHOBJIECHO B jene Komuccus npomus [anuu (Ileno
106/84). 3nech Cya yCTAaHOBHJ KPHUTEPHM JUIS ONPEACICHHS TOrO, TOXOXKH JIH



OTEUECTBEHHBIE TIPOAYKTHI (OHM HE 00S3aTEILHO JAOJDKHBI OBITh MAeHTHIHBIMU!). [Ipexe
BCETO, Cya OymeT cMOTpeTh Ha (pakTHuecKue OOBEKTHBHBIE KPUTEPHHU, KOTOPHIE KACArOTCs
3THX JBYX TNPOAYKTOB, a ATO TaKWe KPUTEPUH KaK: WHTPEIUEHTHI, ChIphE, CII0CO0
MIPOM3BOJACTBA U T. 1. 3aTeM cy OyleT cMOTPETh Ha MPOAYKT C TOUYKH 3pEHHS MOTPEOUTENS,
9TOOBI PACCMOTPETH, OTBEYAIOT JIM OHU TEM e MOTPEOHOCTSM.
Crnemyst Takoii joruke, GpyKTOBBIE BUHA W BUHA U3 BUHOTPa/Ia OBLTH aHAJIOTHIHBIMHU
nponyktamu (Komuccuss npomus Hanuu (106/84)). CiupTHBIE HaIlMTKH Ha OCHOBE
3epHa, TaKue KaK BUCKH, POM, JPKWH W BOJIKA MBI CYMTAJIN MOXOXKUMH. bornee Toro, B
nene 168/78 Komuccuss npomus @panyuu, CIIMPTHBIC HAIMTKA HAa OCHOBE 3€pHA
(BUCKH, POM, JUKUH U BOJIKA) OBLIM MPHU3HAHBI aHAJIOTUYHBIMU CITUPTHBIM Ha OCHOBE
BHHA U (PPYKTOB (KOHBSIK, KAITEBAJAOC ¥ APMAHBSIK ).
OnHako, ecny XapaKTepUCTUKA W MHEHHUS MOTpeduTeneil pa3iuyHbl, CXOICTBA HE
oyner naiineHo. B mene /[owcona Yoxepa (Hemo 243/83 John Walker) Bompoc
3aKJTFOYANCS B TOM, COBMECTUMBI JI MU (hepeHIpOBaHHBIE HAJOTOBBIE CTABKH Ha
(bpyKTOBBIE THKEPHI ¥ BUCKH co cTarbeit 110. JlaTrckue Bnactu BBenu OoJiee BHICOKYIO
CTaBKy Hajora Ha BHCKH, 4eM Ha (pykToBbIC JHKEpbl. Bucku (mpu 40% xpenoctu)
BooOme He mpou3Boawics B Jlanwmu, Torma kak ¢pykTtoBeie Jukepsl (mpu 20%
Kpenoctr) ObuTH 1ouTH Bee caenanbl B Jlanuu. Cyn EC cumran, 94To HamuTKu OBLITH
‘IBHO Pa3HBIMH TPOAYKTAMH’, TIOCKONBKY OHH OBUTH CAENaHBl Ppa3HBIMH
npoleccaMu, CoAepKaHue aJIKOroJisi ObUTIO OYCHb PAa3HBIM, M TOTPEOUTENN HE BUACTH
UX CXOKUMHU.

Ecnmu  ToBapbl HCTONKOBBIBAIOTCS KaK aHaJOTMYHBIE, TO HAJIOTOOOJIOKEHHE,
INPUMEHSIEMOE K 3TUM TOBapaM, JODKHO ObITh OAMHAKOBBIM. He NOKHO OBITH HMKaKOH
IIPSAIMOM WJIM KOCBEHHOW NTUCKpUMHHALIMU. [IpsiMas TUCKpUMHUHALMS SBISIETCS OTKPBITOU U,
KaK IpaBUJIO, JIETKO BBIABIsIEMOH. [IpuMepoM mpsMoil AMCKPHUMUHALMK MOXET CIIYXHTh
MOJIOKEHHE 3aKOHA O TOM, YTO HAJOT C MPojaXk MECTHON NMPOAYKLIUHU cocTaBiugeT 5%, B TO
BpeMs Kak I ToBapoB M3 rocynapctB — 10 % (Hamor ykaspIBaeT Ha NPOUCXOXKICHHE
TOBApOB).

IIpsimMast AUCKpUMUHALUS:
e Pa3znuuHbIC HAJIOTOBBIE CTABKY;
e OOs13aHHOCTD IUIATUTh HAJIOTH B Pa3HBIi MOMEHT;
e  PasnuuHbIe HAOTOBBIC JBIOTHI (Pecenepuposannoe macno c., 21/79);
e ['ubkwii u puxkcupoBanubil HANOT (Bobie (127/75) — B 3TOM cirydae THOKas
CTaBKa HaJiora MPUMEHSUIACh Ul MaJeHBKUX M OOJNBIINX IMHBOBAPEH, HO
TOJIFKO OJTHA CTaBKa - JUIsl UMIIOPTHOTO TTHBA).

OpHako WHOTAA TrocylapcTBa MOTYT MOIBITATbCS CKPBITh JAMCKPUMHUHAILIMOHHOE
HAJIOTOOOJIOKEHUE TyTeM BBEJICHHS BHYTPEHHErO HaJlora, KOTOPBIM SBJSIETCS HA TEPBBIN
B3IVIS1T HEAUCKPUMHHALIMOHHBIM, HO ()aKTHIECKH KOCBEHHO IUCKPUMUHHUPYET UMIIOPTEPOB.
Ha npaktuke Ha MMIOpTUpyEeMbIE TOBapbl HaKJIAAbIBAETCS Ooyiee BBICOKAs HAJIOTrOBas
Harpyska . OJlHUM U3 CaMbIX 4acTO YIIOMUHAEMBIX puMepoB-3to Jeno Humblot (112/84).

B nene "Humblot” Qpaniry3ckas HaJloroBasi CHCT€Ma BBeJa CKOJB3SIIYIO

IIKaJTy Hajora Ha aBTOMOOWJIM B 3aBHCHMOCTH OT TOTO, HACKOJBKO MOIIHBIM OBIIT

Takod aBTOMOOWIb. [lockonmbKy Ha aBTOMOOWIISIX HE OBUIO YINOMHHAHHUS O

NPOMCXOXKIEHUH MAIllMH, MPSIMOH JAWCKpUMHUHAUMK He Obuto. OmgHako Qakt

3aKJTFOYaeTCsl B TOM, YTO OoJiee BHICOKas CTaBKa Hajora HE paclpoCTpaHsuiach HU Ha

Kakue aBTOMOOMIIH, Mpou3BeleHHbIE BO (DpaHIMM, MOCKOIBKY Bce (paHIy3CKHE

aBTOMOOWIM OBUIM HH3KOW MOIIHOCTH. B pesynbrare MecTHbIE aBTOMOOHIIH

oOmaranuce ropasno 6oiee HU3KUM HaJIOTOM, 4eM UMNopTHBIE. Cy/l MOCTaHOBHUIL, UTO



3/1eCh IMeJIa MEeCTO OBITh KOCBEHHAsI (CKpPBITas) TUCKPUMHUHAIIHS.
ToBapbl B konHkypenuuu: Crarba 110(2) APEC

Crarbs 110(2) APEC nononusiet npasuiio crarbu 110(1) , 3ampemias HalnoHaIbHbIE
HAJIOTOBBIE IOJIOKEHMSI, KOTOPbIC HAIpaBICHbl Ha KOCBEHHYIO 3alLIUTy OTE€YECTBEHHBIX
npoayktoB. OHa YCTaHaBIMBAET, YTO TOCYJApCTBA-UJICHBI HE TOJDKHBI BBOIUTH Kakoe-IH00
BHYTPEHHEE HAJOroOOJIOKEHME TAKOrO XapakTepa Ha MPOLYKLUHIO IPYTHUX IOCYJapCTB-
YJICHOB, YTOObI 00ECHEYHTh KOCBEHHYIO 3alIMTy APYTHX IMPOLYKTOB. DTOT MYHKT OBLI
pasbsCHEH Kak CpPEACTBO 3allpelleHUs] BHYTPEHHETO HAaJOrOOOJIOKEHHS, KOTOpOe
IPUMEHSET Pa3INUHble HAJIOTOBBIE CTABKH K OTEUECTBEHHBIM U UMIIOPTHPYEMBIM TOBapam,
KOTOpBIE, XOTS M HE ‘TIOXOKH , TEM HE MEHEe, KOHKYPHPYIOT JIpyT C APYTOM.

OnsTe ke, MOHATHE ‘TOBap B KOHKypeHImu' Tpaktyercs Cymom EBpormeiickoro
Coro3a . B cBoem mpeneieHTHOM mpaBe, Cy IOCTaHOBHJ, YTO SIBISIOTCS JM TOBaphl ‘B
KOHKYpPEHLIUK' BO MHOTOM 3aBHCHT OT TOTO, BOCIIPHHUMATLCS JIM OHU MOTPEOHUTENEeM Kak
B3aMMO3aMEHsIEMbIEC, PEArupyroT JIM MOTPeOUTENN HAa U3MEHEHHE LIEHbl Ha OJUH TOBap U
IpU 3TOM TEPEKIIoYaroTCss Ha Oosiee JEIMIEBBIH M3 MPOMYKTOB (IKOHOMHUYECKHH TECT,
OCHOBAHHBIH HA KpOCC-3TaCTUYHOCTH CIPOCA), HAKOHEL, SBIISIOTCS BaKHBIMH HX
MPOM3BOACTBEHHBIE TNPOLECCHl M MPUPONHBIE CBOWCTBA, @ TAK)KE NPUBBIYKHM U BKYCBHI
norpeduTenei.

B nene Komuccua npomue Benuxoopumanuu (170/78)Benukodoputanus

B3MMaja aKIU3HBIH HaJOT C HEKOTOPHIX BHUH, KOTOPBHIH NPHUMEpPHO B MATH pa3

MPEBBIIIAN HAJIOT Ha TBO. BeankoOpuTaHus MPOU3BOANUT 3HAYUTENFHOE KOJINIECTBO

NUBa, HO OodeHb Majo BuHA. Cya OTMETWI, YTO HAaIUTKH HE IOXOXH, a 3aTeM

UCTIONIb30BAJl TIEPEKPECTHBI TECT JJIaCTUYHOCTH CIpOca, YTOOBI IMPOBEPUTH,

HaXOJATCS TN OHU B KOHKYPEHIIIH.

Cyn EC paccMoTpen BOoIpoc O TOM, CMOTYT JIM MOTPEOUTENIN 3aMEHUTh OJUH

OPOAYKT JPYyruM, €clid UeHbl mnpubnmsstcs. WatepecHo, urto Cya HE TONBKO

paccMoTpen BONpPOC O TOM, OyOyT JIM CYIIECTBYIOIIME IOTPEOUTENH 3aMEHSThH

MPOAYKT, HO U TPHUHJI BO BHUMaHHE BO3MOXKHBIE M3MEHEHHUS B NpuBbIUKax. Cya

YCTaHOBWJI, YTO MEXKIy TUMHU ABYMS NPOLYKTAMH CyLIECTBYET KOHKYPEHTHAs CBSI3b.

3areM OH OOpaTWiCS K ‘3aIIMTHOMY JOEMCTBHIO’ Hajora: ‘“‘pe3ylbTaToM HaJOroOBOH

cucteMbl BennkoOpuTtanuu gBISeTCS MapKUpPOBKA BHHA NMPU3HAKAMHU POCKOLIHOTO

NPOAYKTA, KOTOPBIH C Y4E€TOM HaJOr000J0KEHHsI, KOTOPOE OH HECET, e/1Ba JIU MOXKET

NpPEACTaBIsATh B Ia3ax MOTPEOUTENs] IOJIMHHYIO —aJbTepHATUBY OOBIYHO

MPOU3BOAMMOMY BHYTPHU CTPaHbl HAIIUTKY .

YcTaHOBUB, YTO JIETKHE BUHA JEHCTBUTEIBHO KOHKYPHpPYIOT ¢ muBoM, Cyn EC

YCTaHOBWJI, 4TO, B3UMasl aKIM3 Ha JIETKHE BHHA M3 CBEXEro BHHOTPaaa Mo Oomee

BBICOKOH CTaBKe, B OTHOCUTEIBHOM BBIPAXCHUH, YEM Ha MUBO, BenukoOpuTaHus He

BBITIOJIHAJIA CBOMX 00513aTEILCTB 10 BTOpoMy yHKTY ctarbu 110 JIOEC.

Hpyroe nemno, KoTopoe HYXHO paccMOTpeTh, Komuccua npomus Hmanuu

(Heno 184/85). B stom cnywdae Utanus ycranoBmiia 0osiee BBICOKYIO HAJIOTOBYIO

CTaBKy Ha OaHaHbl (KOTOpHIE B OCHOBHOM HWMIIOPTHPOBAJIHChH), Y€M Ha JpyTrHe

(GPYKTHI, Takue Kak sI0JIOKH, TPYIIN M NEPCUKH (KOTOpbIE OOBIYHO BHIPALMBAJIKICH B

Wranuu). Cyn EC ormerun, uro OaHaHbl M apyrue QPyKTbl He moxoxu. OgHakKo

0Ka3aJioCh, 4YTO OTH IUIONBI KOHKYPHPYIOT npyr ¢ gapyrom. 3atem Cym EC

MOCTAHOBWJI, YTO HaJor Ha OaHaHBI MMEET 3alIWTHOE JeHiCTBUE, W CTaBKa HaJjora

Obl1a HE B COOTBETCTBUU CcO cTartbeit 110(2).



3anpemenne IMCKPUMHHAIINM (U3NYECKUX U TEXHUYECKHUX 0apbepoB B
TOPIoBJIe

Crarbu 34-36 IOEC perynupyoT puznieckne U TeXHUUECKre 0apbephl B TOPTOBIIE.
Crates 34 JI®EC sBusercss OCHOBHBIM ITOJIOKGHHEM JOTOBOpA, HANpaBJICHHBIM Ha
yCTpaHEHHE HAIlMOHAJIBHBIX He(UCKANBHBIX OapbepoB Uil CBOOOTHOTO MEpeMeIleHHs
ToBapoB. OH mIpenycMaTpUBAaeT, YTO KOJIMYECTBCHHBIE OTPAaHUYEHHsS Ha HMMIIOPT U BCE
Mepbl, HUMEIOIME SKBHUBAJEHTHOE JAEWCTBUE, 3alpellaloTcs MEXAY TOCyIapCTBAMHU-
ynenamu. Cratbs 35 chopMynupoBaHa aHAIOTUYHBIM 00pa30M U 3alpeliaeT OrpaHHYeHHUs
Ha dkcriopT. Ctarbsa 36 mpexycMaTpuBaeT UCKITIOUeHHs (OTCTYTIICHNS) U3 CTaThu 34.

PerynupoBanus konnuecTBeHHbIX orpannyenuii - Crateu 34-36 ADEC:
* 3amper KOJMYECTBEHHBIX OTPAaHUYEHUH HAa MMIOPT U PAaBHO3HAYHBIE MEPHI
(34 ADEC);
* 3amper KOJMYECTBEHHBIX OTPaHWYCHUI Ha SKCIOPT U PaBHO3HAYHBIC MEPHI
(35 APEC);
* lIpaBoBsie orparnyenws (36 JPEC).

Bonpocsl, cBsizannblie crarbeii 34 u 35 JOEC

IlepBbIil BompoC, KOTOPBIA BO3HUKAET B cTaThix 34-35 JIDEC, kTo cBsi3aH TakuM
YCIIOBHEM. DTO TOJBKO TOCYJAapCTBO MU €r0 LIEHTPAJIBHBIE OPTaHbl YIPABICHUS, WIN TaKkKe
CTOpOHBbI-4acTHhle JuIa? Ha 3TOT Bompoc HYXHO OTBETUTh CHavaja, MPEeXJIe UYeM
BAABaTbCsS B JAETANM OTHOCHTENBHO TOTO, YTO BKJIIOYaeT B ceOs KOHLENUUS TaKuX
OrpaHUYECHUH.

Bo-nepBbIX, crienyer HOAYEpPKHYTh, 4TO mepeuucieHHble Beime cratbu JDEC
KacaloTcsi Mep, NPUHUMAeMbIX rocyaapcrBamu-wieHamu. Ilpeampustusi (kommaHuw,
YaCTHBIE OPraHW3aIK WM aHAJIOTUYHBIC OpPTaHbl) 00s3aHbI IEHCTBOBATH B COOTBETCTBHUU
co cratbssMu 101 u 102 (0 KOHKypeHIMH) U HE CBs3aHbl cTaThsiMu 34 u 35. Bo-BTOpBIX,
OJTHAaKO, CJIEAyeT HAlIOMHUTb, YTO «TOCYAapCTBa-WICHbBD MOJIYUYHIN IIUPOKOE TOIKOBAHNE B
9TOM KOHTeKcTe. TakuM 00pa3oM, OHO BKJIIOYAET B ceOsi Bce OpraHbl BIACTH TOCYIapCTBa,
Oynb TO LIEHTpaJbHBIE OPraHbl, OpraHbl (elepajIbHOro TOCyAapcTBa WM JIIOOBIE Apyrue
TeppuTOopHaibHble opranbl. OHO TakXKe OXBaTBHIBACT 3aKOHOJATEbHBIE, CyAeOHbIE W
aJMUHHCTPATUBHBIE OpraHbl IOCYNapCTBa-4ieHa, a TAK)KE BCE OPraHbl, yUpEKICHHBIE B
COOTBETCTBHU C MyOJMYHBIM MIPAaBOM B KayecTBe ‘MyONMYHBIX opraHoB’. OnHaKo caMm Qaxt
CO3J]aHMsI OpraHa B COOTBETCTBHHM C YaCTHBIM IPaBOM HE MPEMSITCTBYET TOMY, YTOOBI
NPUHUMAaEMbIE UM MePBbI ObIII OTHECEHBI K TOCYapCTBY.

[Ipeuenentnoe npaBo EBpomneiickoro coro3a MpEANoaraeT, YTO OrpaHUYEHHs Ha
CBOOO/IHOE IEpEeMEIICHNE TOBApOB MOTYT OBbITH NPHCBOCHBI T'OCYAApPCTBY, €CIHM TaKHE
OrpaHUyYeHHs ObUIN PUHATHL:

e mnpodeccHOHaNBHBII OpraH, KOTOPOMY HAalMOHANBHOE 3aKOHOIATEIbCTBO
MPEIOCTABIIIO PETYANPYIOIWe ¥ JUCHUIUIMHAPHBIE ITOJTHOMOYHS B
OTHOUICHUH CBOEH c(ephl IeATeNTbHOCTH, MOXKET MMOANaaarh 1moj ACHCTBHE
crateu 34 JIOEC;

®  JIeATEIBHOCTh OPTraHOB, CO3JaHHBIX B COOTBETCTBHU C YACTHBIM IIPABOM, HO
CO3JaHHBIX B COOTBETCTBUH C 3aKOHOM, (pMHAHCHPYEMBIX IIaBHBIM 00pazoM
MPAaBUTEIBCTBOM WM  O0S3aTE€IbHBIMH  B3HOCAMH  MPEINPUATHI
ONpENEeNIEHHOr0  CEeKTOpa  W/WIM ~ WIEHOB  KOTOPBIX  HA3HAYaroT



TOCY/IapCTBEHHBIE OpraHbl WM KOTOpBIE O]l MX HAaJ30pOM, MOTYT OBITh

OTHECEHAa K 'TOCyAapCTBY'.

Uto kacaeTcss TEpBOW TPYIIIBL, MPHUMEPOM MOXET CIYyXHTb Aeno”R v Royal
Pharmaceutical” (O6wenunrenHoe aemno (Joined Cases) 266/87 u 267/87).

Koponesckoe ¢dapmanesruueckoe obmiectBo (mpodeccHOHaNBHBIN Opra,
3aHUMaeTCsl NMPO(EeCCHOHATIBHON STHKOM) 3alpeTuwia COBETOBATH IPYTYI0 MapKy
nekapcTB. BO3HUK BOMPOC, MOYKHO JIM TaKUE MEPBI CO CTOPOHBI MPO(HeCcCHOHATBEHOTO
OpraHa paccMaTpHuBaTh Kak OrpaHHUEHHE CBOOOIHOTO NEPEMEIEHHs TOBAPOB.

(OPT"??) Cyn OC cuutaert, 4To Mephbl, IPUHATHIC TPO(ECCHOHAIEHBIM OPraHOM
no ¢dapManuu, B peecTpe KOTOPOro MJOJDKHBI OBITh 3aperHCTPUPOBAHBI  BCE
(bapmaneBThl Ui BEICHUS CBOETO OM3HECA, YCTAHABIMBAIOT 3TUYECKHUE IIPABUIIA,
NPUMEHUMBIC K TPEACTaBUTENAM NpOQeccu, U B KOTOPOM €CTh KOMHUTET, B COCTaB
KOTOPOTO  BXOIST  HALMOHAIbHBIE  OpPraHbl.  3aKOHOAATENbCTBO  HAJeENseT
JUCLUIUIMHAPHBIME TOJTHOMOYMSMH, KOTOPBIE MOTYT BKJIIOYAaTh WCKIIOYEHUE W3
YKa3aHHOTO PEecTpa, U MOTYT, €CJIM OHU CIIOCOOHBI MOBIHTH Ha TOPTOBIIO MEXKIY
roCyAapCTBAaMU-UICHAMH, TPEACTABISATh COOOH «MEph» IO CMEICTYy cTartbu 34
TFEU.A®EC. Onnako Takoe OrpaHUYCHHUE ONPABIAHO CTaThel 36.

Bropas rpynma wutroctpupyercs neinom Komuccus npomus Hpnanouu ("noxynaii
upnanockoe") (Jemo 249/81), B KOTOpOM 4YacTHass KOMITAHHUS YIpPaBIsia KaMIIaHUEH Ui
MPOJBMKEHHS HAIIMOHATIBHBIX TOBAPOB.

Wpnannckoe mMpaBUTEIBCTBO HAYAIO KAMIIAHUIO ‘TIOKYMaid UpIIaHICKOE’ IO
NPOJABIKEHUIO  TOBAPOB  UPJAHICKOTO  MPOMCXOXKACHHWs. JTa  KaMIIaHUs
npoBoaWIack upnanackuM COBETOM MO TOBapaM - YACTHOM 3aperHCTPUPOBAHHON
KOMIIaHUEH, KoTopast (MHAHCHPOBAIACh TOCYAAPCTBOM, U MUHHUCTP Ha3HAYMII €O
KOMHTET I10 YIPaBICHHIO.

Cyn EC mocranoBmi, 4TO KaMmaHus Oblla BBEIEHA M TMPOAOIDKEHA IPHU
COJNCHCTBMM HMPIIAHACKOTO MPaBUTEILCTBA, M, TaKMM O00pa3oM, OHa ObuIa
npunucana rocyrapctsy. OHa Oblia MpU3HAHA MOIAJAIONIEH O] JEHCTBUE CTAaThU
34 1DEC.

O mmpoxoM NMPOMBICTIOBOM XapakTepe cTaThbil 34 Taxke cBuAeTenbcTByeT Aeno AGM (C-
470/03). IIpu stom B Cyne EC BbisicHWIN, YTO Aaxe 3asBICHUS (PMHCKOTO YMHOBHHKA,
C/IeTIaHHBIE TI0 TEJEBHJICHHIO, MOXXHO paccMarpuBaTh KaK BO3MOXKHOE TPEMSTCTBHE
CBOOOIHOMY JIBIDKEHHIO TOBApPOB.
B cayuae "AGM" ®OuHCKHI YMHOBHUK 3afBWI MO TEIEBUACHUIO O MOTO3PECHUU
pucka, cBsizaHHoro ¢ UranbsiHckumu nudpramu. EcTecTBeHHO, Takue 3asBICHUS
MOTYT HPHUBECTH K COKPALICHUIO MPONAX HTAIBIHCKUX JU(PTOB B DuHIAHANM.
Takum 00pa3zoM, axke HECMOTPS Ha TO, YTO HUKAKOTO ITPABOBOTO aKTa MPHHSATO HE
OBLIO, TaKOE BBIPAKCHUE MHEHHS MTOTEHIIMATBHO MOXKET MPUBECTH K COKPAIICHHIO
00BbeMa posaK.
Crnenyer Takxke OTMETUTh, YTO CTaThs 34 MOXKET MPUMEHSITHCS K FOCYIapCTBY JIaXkKe B TEX
Cllydasix, KOIZla YacTHOE JIMIIO HajlaraeT MHpeAIojlaraeMoe OrpaHMYeHHe Ha CBOOOJHOE
nepeMeleHre ToBapoB. Takas cUTyalusi BO3HHMKAET B TeX CIIydyasx, KOra rocyJapcTBO
HECeT MO3UTUBHYIO OOS3aHHOCTH JEWCTBOBaTh W MpPECEKaTh JEHCTBUS YACTHBIX JIHII,
NPENSTCTBYIOLINE OCYIECTBICHUIO IIPaB Ha CBOOOIHOE TIEpEeIBIKEHHE.
B nene "Pazenesannvie pepmepnr” (Angry farmers) (aeno ¢-265/95) dpanirysckue
MPOU3BOIUTENN CBEXHUX (PPYKTOB, B YACTHOCTH KIYOHUKH, BO3PaXKaJld TPOTHB
WCIIAHCKOTO HUMIIOpTa KIyOHUKH, YTBEpKIas, 4TO TaKOW HMMIOPT NPUYUHSET
JKOHOMHUECKUE ToTepH (paHiy3ckuM ¢epmepam. OHH JIOITO MPOTECTOBAINA BO
¢pannysckux noprax. ®paHIy3cKhe BIACTH HE MPEANPHHAIM HUKAKHX LIaros,



9TOOBI OCTAaHOBHUTH 3TO, W Kommccus Bo30Oymuiaa cymeOHBINH TIIpolecc MPOTHB
Opanmuu. Cyn nmocraHoBui, uto craths 34 JIOEC Obuta HapymieHa, TOCKOIBKY
OHAa 3alpemaeT He TONBKO [EHCTBUS TOCYyAapcTBa, HO W Oe3lmeicTBHE.
OpaHiy3cKkue BIacTH JODKHBI ObUTH JEHCTBOBAaTh M JIOJKHBI OBUTH MPEKPaTUTh
Takoi OOMKOT MMITOPTHPYEMBIX TOBAPOB.

B nmene Illmuobepeep npomus Ascmpuu (Hemo c¢-112/00) sxomorudeckas
accoluanusl OpraHu3oBaja JAEMOHCTPAIMIO, KOTOpas MpuBeia K OIOKHPOBAHUIO
ydacTKa aBTOMarucTpanu bpeHHep. ABTOMAarucTpaib bpeHHep sBIseTcS
OCHOBHBIM TPaH3WUTHBIM MAapLIPyTOM, HCIOJb3YeMbIM MJISi TOPTOBIH MEKAY
Cesepnoii EBponoii 1 Utanueit. JlemoHcTpanus 3a0M0KHpOBaia aBTOMarucTpaib
npumeprHo Ha 30 dgacoB. Hemenkas tpancmoptHas kommanus "llIMumGeprep"
(Schmidberger) Bo30yania UCK O BO3MELICHUU YOBITKOB, IOHECEHHBIX €10 H3-3a
TOT0, YTO €€ IPY30BUKH HE MOINIM IOJIb30BAaThCA aBTOMAarucTpaibpto. EBponenckuil
COI03 CUHMTAeT, YTO pPEIICHHE pa3pelInTh IEMOHCTPALHI0 WIH HECHOCOOHOCTh
NPEAOTBPATUTH €€ MOXKET (PaKTHUECKH MPENCTABIATH CO00i Mepy, SKBUBAJICHTHYIO
KOJIMYECTBEHHOMY OTPaHHUYCHUIO, U JIEHCTBUTEIHHO CIIOCOOHO HAPYIIHUTH CTATHIO
34. OmHako B JAaHHOM Ciy4yae aBCTPHMCKHE BIACTH CTPEMHJIUCh 0OOCHOBATh CBOU
JIEHCTBHSI OCHOBOIIOJIATAIONIMMHE TIpaBaMH Ha CBOOOAY BBIPOKEHUS MHEHUU H
cBoOomy coOpanuid. CyA COTJIACHIICS C TeM, YTO 3allliTa TaKuX TpaB SBISAETCS
3aKOHHBIM HWHTEPECOM, KOTOPBIH B MPUHIMIIE ONPAaBIBIBACT OrPaHUYCHUE
CBOOOTHOTO ABMKEHUS TOBAPOB.

KonuuyecTBeHHBIE OrpaHu4cHUust

Crates 34 mpenycMmarpuBaeT: MexIy TOCYIapCTBaMHU-UJICHAMH 3allpelialoTcs
KOJIMYECTBEHHBIC OTPAHUYCHHS HA UMIIOPT, a TAKXKE JIFOObIe PaBHO3HAYHbIC Mephl. B aTOM
pasmene MbI Kparko pacCMOTPUM KOJNMYCCTBEHHBIE OTpaHMYCHHUS, a B CICHYIOIIEM
MpOaHaJM3UpPyeM KOHIICTIIHIO Mep, UMEIOLINX JKBUBAJICHTHBIA d(PPEKT KONTUYECTBCHHBIM
OTPaHUYCHHUSIM.

KonndectBeHHBIE OrpaHUYEHHS OINMPEACISIOTCS KaK MEpPbI, KOTOphIe MPEICTABISIOT
co0O¥ MOJTHOE WM YaCTHYHOE OrPaHWYCHUE WMIIOPTA WJIM TPAH3UTHBIX TOBapoB. Takwue
OrpaHUuCHUS, KaK 3TO SICHO JJIsi CaMO# KOHIEMIIMU, OTPAHUYHBAIOT KOJHUUYECTBO TOBAPOB,
UMIIOPTHPYEMBIX B TOCYIaPCTBO.

Yrto 03HAYAET «KOJUUECTBCHHBIC OTPAHHYCHUA»?

KBOTEHI 1 3ampeThbl — OrpaHUYeHUs 10 KOJIMYECTBY. DTO HETapU(pHBIE OTPAHUICHHUSI.

Omnpenenensl B mupokoM cMmeicine no Hemy Geddo (Hdeno (2/73): «Mepsl,

KOTOPBIC COCTABJISIOT TMOJHBIE MM YaCTUYHBIC OTPAHUYCHUS, B 3aBUCHMOCTH OT

00CTOSITENBCTB, UMIIOPTA, SKCIIOPTA HIIM TPAH3UTA TOBAPOB.»

[MpuMepamMy TakWX OrpaHUYCHHH MOTYT CIYXHTh TpsMoW 3ampeT (oOiee
orpaHuueHre (aKTUYECKH paBHO HYJIEBOW KBOTE) WIM cHcTeMa KBOT. Hampumep,
TOCYJapCTBO, YyCTAaHABIMBAIONIEEC KOJMYECTBEHHbIC OrpAaHWYCHHS HAa  HUMIIOPT
OTNPENENICHHOr0 MPOAYKTa W3 JPYroro rocyaapcTBa. byab ToO KoIMYeCTBEHHOE
OrpaHWYEHNe, OCHOBAaHHOE HA 3aKOHONATENBHBIX IMOJOKEHHSX, WIH IPOCTO
aJMUHUCTPAaTUBHAS MpaKTHKa, Jr00as cucTeMa KBOT OyneT MOANajarh MoJ JeHCTBUE
crarbu 34 JIOEC u, takum o0pas3om, 3anpeiieHa B Toprosie BHyTpu EC.

Mepbl, IKBUBAJICHTHBIC KOJIUYC€CTBCHHBIM OIrPAHUYCHUAM

XOTS IOHATHE KOJMYECTBEHHBIX Ol"paHI/I"IeHI/Iﬁ B OCHOBHOM OTHOCHTCs K KBOTaM H



IIOJIHBIM 3allpeTaM, TEPMMH ‘Mephl, UMEIOLINE S3KBUBAJIEHTHOE EHCTBHE KOIUYECTBEHHbBIX
orpanuueHnii' (MEQRs) ropazmo mmpe. Kakx Oymer oOwscHeno mo3zxe, MEQRs
OXBATHIBAIOT OYEHB MIMPOKUH CIIMCOK OTPaHWYCHHN st TOproBiu BHyTpu EC.

[Monsitue MEQRSs Ob110 pa3paboTaHO Kak Ha 3aKOHOIATEILHOM YPOBHE, TaK U 4epes
npeuenenTHoe npaso Cyaa EC. Uto kacaeTcs 3akOHOAATEIbHOIO YpOBHA, TO B 1969 rony
EBpomneiickas womuccus npuHsiia aupektuBy 70/50, koTopas paccMaTpuBanach Kak
yKa3aHue Ha TOukKy 3peHus Kommccuii B oTHomeHUH cdepbl mpuMeHeHus crarbu 34. B
JUPEKTHBE TOBOPUTCSI O HALMOHAIBHBIX MEpax, KOTOpble MOTYT MOANANaTh MO JIeHCTBUE
cratb 34, W Takue Mepbl MOAPA3NCISIOTCS Ha JAWCKPUMUHALMOHHBIC WU SIBHO
NPUMEHUMBIC U HEIUCKPUMHUHALUOHHBIE, HESIBHO TIPUMEHUMBIE MEPBI.

Opnaxo ocHoBHas 3Bomonmsa ctatbu 34 IOEC momxna 661Th npunmcana Cyxny EC.
Ona pa3paboTaia OCHOBBIBas U BKJIrouas B ceOs nmonsatue MEQRs B psae cimyuaeB. OnmHako
HambOoyiee BaXXKHBIM W3 HHX SIBIISIETCS perneHune cyna B Jaccousunne (Dassonville) (memo
8/74).

benya u I'ycraBa laccouBunbs (Benoit and Gustave Dassonville) mpuoOpenn
NapTHIO LIOTAAHICKOTO BHUCKH, HaXOISIIErocsi B CBOOOAHOM OOpAaIIeHUH BO
Opanuuu, u BBe3nu ero B benbruro. benbruiickoe 3akoHomaTeabcTBO TpebOBaIo,
YTOOBI IIOTIAHACKUM BUCKH MMEJ CEPTHU(PHUKAT MPOUCXOKACHUS UL MPONAKU B
ctpaHe. [lockonbKy OM3HECMEHBI MMIOPTHPOBAIM BUCKHM K3 PpaHuuu, a He U3
lotnananu, NOIY4YUTh TAKOH cepTU(dUKAT OBLIO CIOKHO, IIO3TOMY OHH TOACTIAIN
ceptuuKaTel  TPOUCXOKICHHUS, Y9TOOBl  YIOBIETBOPHUTH Oenmpruiickoe
3akoHomatenbcTBO. [IpotnB benya um ['ycraB [laccoHBWIIB OBUIO BO30YKICHO
YrOJOBHOE JIENI0 M B OTBET, OHU OCMAPHUBAIHM 3aKOHHOCTh TpeOOBaHUS HMETh
ceprudukat. OHU OCHOBHIBAIM CBOW JIOBOABI HA CcTaThe 34, yTBEp)KIas, 4TO IS
TOPTOBJIN JOJI?KHBI 6BITI> MCPHI, HUMCHOIIIHEC OKBUBAJICHTHOC I[CﬁCTBI/IG
KonmaecTBeHHBIX orpanndeHuii (MEQRs).

B Cyn EC comtacuncs, yto Tpelaep, keiarolluii MMIOPTHpOBaTh B benbruto
IIOTJIAHJACKUIA BHCKH, KOTOPBIA YXE HAxXOMUTCS B CBOOOJHOM OOpAIlCHHUH BO
OpaHuKK, MOXET MONYyYUTh TaKOW CEpTH(UKAT TONBKO C OONBLIMM TPYIOM, B
OTIIMYME OT HMIIOPTEpa, KOTOPBIM MMIIOPTUPYET HEMOCPEACTBEHHO M3 CTPAHBI-
npousBoxuTens. Takum o0pa3zoM, Takoe TpeOOBaHME NPEISTCTBYET CBOOOTHOM
TOPTOBJIE MEXIY TOCYIapCTBAMH-YJICHAMHU.

B nene /[acconsuns (deno 8/74) Cyn EC pa3paboTai To, 4TO CTaJIO KJIACCHUKOH st
ompeneseHus. Mep, UMEIOLUIMX PaBHO3HAYHBINA 3()(EKT, KOJMUECTBEHHBIX OIPaHUYECHUN U
4acTo Ha3bIBaIOT (hopmyna Jacconguns :

“Bce nmpaBuiia TOProBiIX, NPUHSTHIE TOCYIapCTBAMU-YJICHAMH, KOTOPBIE MOTYT

OpsSMO WJIM KOCBEHHO, (PaKTUYECKH WIIM HNOTCHLUHUAIBHO HPEIsITCTBOBATH TOPIOBIIE

BHYTpPHU COOOIIeCcTBa, JOJDKHBI paccMaTpuBaTbcs Kak Mephl, HMeroIue 3(PQeKT,

9KBUBAJICHTHBIA KOJIMYECTBEHHBIM oOrpanudeHusM.”(JIroOble TOproBble mpaBuia,

BBeILéHHBIe rocyaapCrBaMu-1wiC€HaMH, KOTOPbIC NPAMO WM KOCBCHHO, (baKTI/I‘IeCKI/I

WIN TOTEHIMAJIbHO, CIIOCOOHBI NpensITCTBOBaTh TOproBau BHyTpu CooOriecTsa,

JOJDKHBl  paccMaTpuBaThCsl Kak Mepbl, wuMetomue 3(GeKT, 3KBUBaJICHTHBIH

KOJINYECTBCHHBIM OFpaHH‘IeHI/ISIM).

3nech ciienyeT Kparko OTMETHTh, YTO, Kak IOKaszama OoJee MO3AHAS cyaeOHas
npakTtuka, ¢Gopmyna Jacconsunnia ~ GaKkTUUECKH HE OTPaHUYHMBACTCA ‘TIPaBUIAMH
TOPTOBIIA’, HO TAaKXE OXBATHIBACT, HANPUMEpP, TEXHWUECKHe mpaBuia. J[o cumx mop 3ta
bopmysa mpoaoKaeT NPUMEHSTHCS U 4acTo ynomuHaercs B aenax Cyna EC.

Crarbs 34 3ampemnieHus ¥ couep Kamiasicss B HEW Mephbl, UMEIOIINE dKBUBAJICHTHOE
neiictBue KonmuecTBeHHBIX orpaHuueHnii (MEQRS), koTopble SBHO IpeaycMaTpUBarOT



pPa3IMYHBIA PEXKUM B OTHOUICHHM OTCYCCTBEHHBIX U HMIIOPTHPYEMBIX TOBApOB
(mMCKpUMUHAIIMOHHBIE, YETKO IPUMEHUMBIC MEPHI), a TAKIKE MEPhI, KOTOPBIC TPUMEHSIOTCS
K HUM B PaBHOW cTereHW (HEOUCKPUMHHAIIMOHHBIC, HEYCTKO MPUMEHUMBIE MEphI).
Hekoropbie mpuMepsl OymyT NpHBEICHBI HIDKE. Takue OrpaHUYCHUS 3alpEIICHbI, €CIH
TOJILKO OHM HE MOTYT ObITh 00OCHOBaHbl cTarbedl 36 JDEC wunu wmmneparuBHbIMH
TpeboBaHMsAMHE (CM. pa3aensl [ ).

JAuCKpUMHHAITHOHHBIE MEPbI

JYCKpUMHHAIIIOHHBIE MeEpBhl HPOBOIAT pa3iuiyue MEXAY HMIOPTUPYEMBIMH H
OTEYeCTBEHHbIMU TOBapamu. Kak mpaBmiio, HE OYEHb CJIOKHO OIPENEINTh, YTO Mepa
MIPOBOJUT pa3iINuue MEKAY MPOAYKTAMH B 3aBUCUMOCTH OT UX ITPOUCXOKACHUS.

HuckpumuHaiimonaeie  MOJl  pasnmudaroT MeXJIy MECTHBIMH U HMIIOPTHBIMHU

TOBapaMu:

e JlomonHuTenbHBIE TpPeOOBaHUS K WMIOPTHBIM ToBapaM (MMETh
JIUIICH3UIO, TOTIOJIHUTEINIbHBIC ucibiTanus (Schloh nemo 50/85)

o llpuopurer mpsmomy wummoptepy (Dassonville 8/74, De Peijper
104/75);

e [lpuoputer HalMOHANBHBIM TOBapaM (HalMOHAJbHAas  OIIEHKa
cootBetcTBus, Buy Irish 249/81, Buy British Fruits C-119/88).

[IpumepoM 31eCh MOXET CITyKuUTh aeno Komuccus npomus HMmanuu (c-154/85).
Wtanus ocymiecTBuia perucTpalnio UMIOPTUPYEMBIX TPAHCIIOPTHBIX CPEICTB MO pa3HBIM
YCIIOBUSIM B 3aBUCHMOCTH OT TOT0, OBIJIO JIM COOTBETCTBYIOILIEE TPAHCIIOPTHOE CPEACTBO
HOBBIM (TO €CTh elle HE 3aperHCTPHPOBAHHBIM) WM yXe OBLIO 3aperduCTPUPOBAHO B
CTpaHe-dKcropTepe. Te TpaHCHOPTHBIE CPEICTBA, KOTOPBIE YKe ObUIH 3apeTUCTPUPOBAHBI B
SKCTIOPTHPYIOIIEM T'OCYAapCTBE-UICHE, MOTYT OBITh MMIOPTUPOBaHbI B MTannio TOJIBKO B
TOM CJIy4ae, €CJId HMIIOpTEp HMEET PEeTUCTPAllMOHHYIO KHHTY, IUTIOC OHM JOJDKHBI
MOJIY4NUTh HOBBIM JOKYMEHT OT HUTAJIBSHCKHUX KOHCYIbCKHX OPTaHOB B JKCIOPTHPYIOLIEM
rocynapcrBe. Takas cucTeMa 3aTpyAHSET HMIIOPT TPAaHCIOPTHHIX cpenactB B Urammro,
MOCKOJIBKY ~ HEOOXOIMMO  TMOJYYUTh JIOTIOJIHUTENbHBIM JOKyMEeHT. B  pesymbrare
WTANBSIHCKUH aBTOMPOM OB 3amiuiieH oT BHemrHerd koHKypeHnmu. Cyn EC mocraHoBuMIL,
YTO Takas CHCTeMa cepTU(UKAIMU TPEICTABIseT COO0H Mephl, UMEIOIE YKBUBAJICHTHOE
neiictBue konndyectBeHHbIX orpannueHuit (MEQRS), u Hapymun crateto 34. 310 He ObUIO
KBOTOM, TaK KaK He ObUIO KOJIMYECTBEHHOIO OTPAaHUYEHUs Ha BBO3, OHAKO NOTPEOHOCTH B
JIOTIOJTHUTEIIEHOM JIOKYMEHTE MpensTCTBOBalla  CBOOOJAHOMY  TEpEIBHKEHHIO
TPAaHCHOPTHBIX CPEACTB. OTO SABJISIETCS JUCKPUMHHALMOHHBIM, TIOCKOJBbKY TaKOW
ceprudukat TpedyeTcs TONBKO OT UMITOPTHBIX aBTOMOOUIICH.

BaxHO OTMETHUTD, YTO AUCKPUMHUHALIMOHHBIE MEPBI MOTYT OBITH OTPaBIaHbI TOJIHKO B
cootBercTBuH co cratbert 36 ADEC, a He mo o0s13aTeIbHBIM TPeOOBaHUSIM.

HenuckpuMuHaHOHHBIE MEPBI

B nene Jacconsunna Cyn EC momuepkHyn, dro Hambojee BaKHBIM SJIEMEHTOM,
ONpEeNENSIIONIUM, MOANANAET JIM HaluuOHaNbHas Mmepa moj naeiicteue cratbu 34 JDEC,
spisieTcss ee 3(pdekT: Mepa J0KHA OBITh «CIMOCOOHA MPEMsITCTBOBATh, MPSAMO HIIH
KOCBCHHO, (paKTHYECKH WM [OTCHIHAIbHO» Toproeie BHyTpu EC. W3 Takoii
(hOpMYITUPOBKHU SCHO, YTO HE 00s3aTeNIbHO, YTOOBI Mepa ObUIa JUCKPUMUHAIIMOHHOW —
HEBHSITHO IPUMEHUMAs Mepa, TAKKE MOXKET IMOANAaaaTh mox aeicteue ctatei 34 JJOEC.

Oto 0110 YeTKo onpeaeneHo B aene Cassis de Dijon (120/78).



Kommanmus «Pese-llenTpan Al'» cobupanace mMmmopTupoBaTh B [epmanuio
napTHio Jukepa uyépHoii cMopoannsl Kaccuc, npousBogumoro B [dkone, Opanmus.
Ona oOparminace B DenepanbHYyI0 MOHOTOJBHYIO aIMHUHHCTPAIMIO MO CHUPTHBIM
HamyUTKaM 3a pa3pellicHHeM Ha UMIIOPT YKa3aHHOTO MPOAYKTa, OAHAKO IMOTy4ria
otka3. OTka3 ObUT MOTHBHPOBAH TEM, YTO TOCTAaBISEMBII MPOAYKT, B COOTBETCTBUH
co cranmapramu lepmanmn He o0mamanm HEOOXOAWMOHM KpemocTeio rpamyca. Ilo
3akoHaM [epMaHNM JTUKEp AOJKEH COAep)KaTh MUHUMYM 25% crnupra, B TO BpeMs
kak Bo ®pannum ero monst cocrasisiet 15%-20%.

B »ToM cnydyae maHHOE MpaBHIO NPUMEHSIIOCH KO BCEM TOProBLAM U
npousBoauTensiM  Oe3  KakoW-mubo  muckpumuHanuu.  OrpaHUYeHusi,  Kak
MIPEICTABISIETCS, CBA3aHBI C TeM, 4TO rocymaapcTBa-wieHsl (Opanmmst n ['epmanus)
UMEIOT pa3NUYHble CTaHAAPTHl U MpaBuia. Takue pasnuuus CTald MOMEXOW JUIs
TOPTOBJIH.

Cyx OCTaHOBWII, YTO B COOTBETCTBHU C MPHUHITUTIOM B3aMMHOTO MPHU3HAHUA
HU OJHO TOCYJApCTBO-WIEH HE MOXET 3alpeTHTh MPONAXY MPOMYKTa, 3aKOHHO
W3TOTOBJICHHOTO WJIM TTOCTABJIEHHOTO Ha PHIHOK B IPYTOM TOCYIapcTBe-UIeHE, JaKe
€ClM O3TOT TMPOAYKT W3TOTOBIEH B COOTBETCTBUM C TEXHHUYECKUMH WIIH
Ka4eCTBEHHBIMU TPABWJIaMH, KOTOPBIC OTIMYAIOTCS OT TPABWI, KOTOPHIE OHO
YCTaHaBIMBAET B OTHOIIIEHUN CBOMX COOCTBEHHBIX ITPOAYKTOB.

Takum ob6pazom, B nene Cassis de Dijon Cynm EC yCcTaHOBWI NPUHITUI B3aUMHOTO
MpPU3HAHUA W TPUHIMI DKBUBAICHTHOCTA. B COOTBETCTBHHM C JTHMH MPHHIUATIAMHU
MPEATOoaraeTcs, 4Yro B TeX 00JIACTAX, KOTOPBIE HE COMIACOBAHBI ¢ 3aKOHOAATENHCTBOM EC,
BCE TOCYIapCTBAa-WICHBI, BCE TAaKW, UMEIOT B LIEJIOM DKBUBAJICHTHBIA MOIXOZ K 0a30BBIM
CTaHAapTaM 3ApaBOOXpaHeHHs u Oe3omacHocTh. [ocymapcTBa-4wieHBl JOKHBI JTOBEPATH
JpyT IpYTy W PU3HABATh HEOOXOJUMOCTD MPUHATHS PA3IUUHBIX CTAHJAPTOB.

Cyn pemmn Heckombko e, rae 'Y ycTaHOBWIHM HEOMCKPUMUHAIIMOHHBIE MEpHhI
CBsi3aHHBIC ¢ ynakoBkoi (Rau 261/81, Mars C-470/93, Bocksbeutel 16/83) narpenuentamu
(German Beer 187/84, Drei Glocken 407/85, Commission v Italy (chocolate) C-14/00), Bo
BCEX HHX TOBOPHUTCS, YTO Pa3lIMYHBIE CTAHIAPTHl B TOCYAApCTBaX-4ieHaX HE JOJDKHBI
NPEMNSTCTBOBATH CBOOOTHOMY MTEPEMEIICHUIO TOBAPOB.

HarmonanpHbIe mpaBwiia, KOTOPBIE KACAIOTCS TOTO, KaK MPOIYKTHI YITAKOBAHEI,
MOTYT SIBIATHCSI MEpaMH, HMMEIONINE SKBHUBAJICHTHOE JCHCTBHE KOJIMUYECTBEHHBIX
orpannuenuii,( MEQRs). Dto cBsizaHo ¢ TeM, 4TO pa3lM4HbIe O00s3aTeNbHBIC
MpaBHJIa YITAKOBKH YBEIMYAT CTOMMOCTh MPOHM3BOAMTEIECH B APYTUX TOCYyAApCTBAX-
4JieHaX, KOTOPBIM, BO3MOXXHO, MPHIETCS pa3padaThiBaTh CIEHUAIBHBIE MTPOIECCHI
YIAaKOBKH HUCKIIOYUTENBHO IS TOCYIapCTBa, B KOTOPOE OHU XOTAT UMITOPTHPOBATH
cBor ToBaphl. C PYrol CTOPOHBI, OTEYECTBEHHBIM IPOU3BOAUTEISAM OYJIET Topa3io
Jerde cOOMIOATh TAKKeE TPaBHJIA.

B 3namenuntom pene Rau (261/81) Obur mpuHAT OENBrUHCKWN 3aKOH,
TpeOyroui, YTOOBI MaprapuH MPOAABaJICs B yHaKOBKax KyOwueckou ¢opmbl. Llenn
TaKOTO MpaBUIIa 3aKJII0YaIach B TOM, YTOOBI MOTPEOUTENN HE ITyTaIHCh TIPU BEIOOpE
MEXIy MacioM W MaprapuHoM. OnHa HeMelKas KOMIIAHHs MOMy4yuiia KOHTPaKT Ha
MOCTaBKy MaprapuHa B OelbrHHCKUi cymepmapkeT. OJHAKO HeMelKas KOMITaHHUS
NPOM3BOAMIIA MaprapiH HE B KyOMUYECKOH ynakoBke. B pesynabrare HalMOHaJILHOTO
npaswia B bensrun 3ToT Maprapun He Mor npoaasathkes. Cyn EBponeiickoro coroza
cocrianicsi Ha TPHHIUI B3aMMHOTO IPH3HAHWS W IOCTAHOBHJ, YTO OeJbruiickoe
npaBuio Hapymaet crathio 34 JIOEC. O oTMeTn, 4TO NOTpEeOUTENN MOTYT OBITH
3alUIIEHbI CTOJIb K€ (QPEKTHBHO C TOMOIIBIO JIPYTUX MeEp, HANpUMep MPaBHII
MapKUpOBKH, KOTOpble B MEHBIIEH CTENEHH HPEISITCTBYIOT CBOOOIHOMY



HEPEMELLEHUIO TOBAPOB.
BepositHo, campiM nzBecTHBIM zenoM Cyna EC B OTHOLIEHMH MHTPEAWEHTOB
npoxykta U crate 34 Opuio neno Hemeyxoco nuea (C-187/84). ®axthel ObITH
creaytomnmu. Hemenkuii 3akoH 0 4ucTOTe MOsBHBLIMICS B 1516 roma, 3ampetun
NpoJaXy MUBa ¢ JMOObIMU noOaBkamu. [IpomykT Mor mpomaBarhkes kKak ‘Bier’(miBo)
TOJIBKO B TOM CIIy4ae, €CIM OH ObLI CHENaH U3 YeThIPEX MHIPEAUEHTOB: COJIOLOBOIO
SYMEHSI, XMeJIsl, ApOXoKerd U Boabl. (???ommbka B opr) I'epmanus yTBepxaaia, 4To
HEMIIBI TTHJIM MHOTO TTUBAa U TOJTOCPOUYHBIE 3PP EKTH 100aBOK HE OBUTH UM 3HAKOMBI
Uz-3a Takoro orpaHu4eHus, MHUBO, KOTOpPOE OBUIO TPOW3BEACHO B JPYroM
rocyapcTBe-wieHe ¢ Jo00H A00aBKol He pa3pelrajgoch NpoJaBaTh Ha 3aKOHHBIX
ocHoBaHusix B Iepmanmu. Cyn EC mnocraHoBwi, 4YTO Takasg Mepa MMeEeET
9KBUBAJCHTHBIM 3 QEKT KOIMUECTBEHHOro orpanudeHus. He Obuto HalaeHo
HUKAKUX OCHOBAHWM IS OTPaHUYCHHS B COOTBETCTBHHM co crarhedt 36 JIDEC u
00s13aTeTEHBEIMHU TPEOOBAHISIMHU.

B 6onee mo3muux ciydasx cyg EC mpusHai, 4To mpaBuiia HaMMEHOBaHHE MPOOYKTa
(memo Clinique, c-315/92), mpaBuna ycTaHOBIIEHWS MHHHMAaJIbHOW IIEHBI ToBapa (van
Tiggele & Tasca82/77, Accoyuayuss womnanockoeo eucku, [Heno ¢ [1333/14), u naxe
IpaBUIIa, 3alpeialonIfe MPOAAXKy WIH MPOKAT BUAEOKACCET C (MIbBMaMM Ha IIEPBOM TOLY
nony4yeHust ceprudukarta kadectsa (aeno Cinéthéque (60 u 61/84), a Taxke MHOTO APYTHX
OTpaHMYEHHI B TOPTOBIIE MOINIM HApYIIUTh cTaThio 34 JIOEC.

B kakoi-TO MOMEHT CTallo SICHO, YTO CTaTrbsi 34 HCHOJB3YyeTCS HEHaJIeKalluM
obpazom. Tpeliepsl Hayadw OCIAapHUBaTh JIFOObIE TOPrOBHIE OTPaHUYEHHS HA OCHOBAaHUH
crarb 34. Ha Takux mnpumepax OBUI U3BECTHBIM TOPTOBBIM JenoM Sunday trading
(BockpecHast toprosist) (145/88).

3akoHOJaTENLCTBO BenukoOpuTaHuM 3ampenano MpoJaxy IO BOCKPECEHBSIM
(kpome HekoTOphIX TOBapoB). (??7opr) Marasuael «Cuenaii-caMm» W CaJOBONIOB
OOBMHWIM B HapylleHHE 3aKkoHa. B CBOIO 3alIMTy KOMIaHUWs YyTBEp)KAala, YTO
OpUTaHCKOE 3aKOHOAATENHCTBO (PAKTUUECKHM HapyllaeT cTaThio 34, MOCKOIBKY OHO
OrpaHUYMBACT NPOAAXy HMIIOPTHPYEMBIX TOBapOB. DTOT BONPOC OBbLI IEpeAaH Ha
paccmorpenne B Cyn EBponeiickoro cor3a B KauecTBe MPEABAPUTENHLHOTO
MOCTAHOBJICHUSI.

Opnaxo B Cyne EC oTkazanuce paccMaTpuBaTh Tako€ MPaBHIIO Kak IMPEMsSTCTBHE
it ToproBnu BHyTpu EC. O4eBHAHO, YTO Takoe 3aKOHOAATENLCTBO MOXET HMETh
HEeOMaronpusITHEIE MOCIEACTBHA UIsI 00beMa NPOAaXX HEKOTOPBIX Mara3uHoB, OAHAKO
SACHO TaKXe, 4YTO OHO B OJMHAKOBOM CTENEHW 3aTparMBaeT MPOAAXY Kak
OTEUECTBEHHBIX, TaK M HMIIOPTHBIX TOBapoB. lloaTOMy COBIT MPOLYKIMH IPYTux
rOCyIapCTB-WIEHOB He sABJsieTcs Ooyiee  CIOKHBIM, YeM COBIT HAlMOHAJBHON
NPOAYKIMHU. B maHHOM ciydae cyn 4eTko HE WCKIIIOYHI NPUMEHUMOCTH CTaThbH 34 H
NPOJOJDKMII aHaJM3 BOIPOCAa O TOM, MOXKET JIM Takas HalMOHAJIbHAash HOpMa OBITH
omnpasaaHHOW. HakoHell, OH MOCTaHOBHJI, YTO HAI[MOHAJBLHBIC TIPaBHIIa, 3aIPENArOIIUe
OTKPBITHE Mara3uHOB 110 BOCKPECEHBSIM, HE HMEIOT OTrPaHHUYUTEIbHBIX IOCIIEACTBUMA
Ul OOIIMHHOM TOPrOBJIM, KOTOpas MpPEBbIIACT IOCIEACTBUS, NPUCYIIME TaKUM
NpaBUJIaM B OTHOILICHHUH TIPECIIETYEMBIX COIIMATBHO-KYIBTYPHBIX IIENeH.

Takoe Heckonbko pasMeiToe pemeHne Cyna EC Obuto pasbsicHeHO B ciydae Keck &
Mithouard (Joined Cases  OObenunennele nenma C-267/91 u C-268/91), koTopsblit
YCTaHOBWJI TPaHUIBI A1 ipuMeHeHus ctatei 34 JIDEC.

IIpenens! craren 34: ‘ToproBuie caenku’



Takoe mmpokoe tonkoBanue crate 34 JIDEC wm momstus MEQRs wHaugamo
CTaHOBHTHCS TpodnematiydbiM, 1 Cyn EC cuen HeoOXomuMBIM HCIIpaBUTH 3TO. [lombiTKa
nposicHuTh mpenensl cratel 34 JIOEC Obuta mpemnpunsta B Keck & Mithouard
(O6benunennslie nena C-267/91 u C-268/91), wiu npocto aeno Keck .

B nene Kexa nBa Qpanmy3ckux rpaxaanuHa, Kek u Mwuryap, nponasaiu
OIpENe/ICHHbIE TOBApbl IO LIEHAM HIXKE ONTOBBIX. OJTO MPOTHBOPEUUT (PAHIy3CKOMY
3aKOHY O HEJOOPOCOBECTHOM KOHKYpPEHIIMH, ITOCKOJIBKY, MpOJaBas HEKOTOpPhIC TOBaphl B
yOBITOK, KpYITHbIE Mara3uHbl ¢ Pa3JIniHbIMU TOBApaMH MOTYT IPUBIICYb OOJNbIIEC KINEHTOB
— TO, YTO MEJIKHE NpOoJaBlbl He MOTYT cebe Mo3BoNHUTh. B pesynsrare mpotuB Keka u
Murtyapa 0110 BO30YKIEHO YTOJIOBHOE JIENI0, U B CBOIO 3aIIUTY OHU BBIABUHY/IH apTyMEHT
0 TOM, YTO Takoe (hpaHITy3CKOE 3aKOHOJATEIhCTBO HecoBMecTHMO co cratheil 34 JIDEC.
OHu yTBepkKJanu, 4To (paHIly3cKOe 3aKOHOAATENIhCTBO OTPAaHHYMBAET OOBEM MPOJaK
HMIIOPTHBIX TOBapOB.

Cyn EC ne commacwmics ¢ goBomamu, BeIIBUHYTEIME Kekom m Murtyapom. Cyn
MOCTAHOBWII, YTO (ppaHIly3cKOe 3aKOHOAATENBLCTBO HE OBLIO HANpaBIE€HHO HA TO,4TOOBI
peryinupoBaTh TOPTOBJIIO TOBapaMH, AaXXe HECMOTPS Ha TO, YTO 3TO 3aKOHOAATEIbCTBO
MOXeT (pakTHUeCKH MPHUBECTH K COKPAICHUIO 00beMa Mpoaax Bcex ToBapoB. C ydeToMm
YCUJIMBAIOLICHCS TEHACHLIMH K TOMY, YTOOBI TOPIrOBIBI CCHUIAJIMCH Ha CTaThio 34 B
KauecTBE CPEICTBAa OCIAPUBAHMS JIIOOBIX NPAaBUJ, NEHCTBHE KOTOPHIX OIPAaHMYMBAET UX
KOMMEPUECKYI0 CBOOOMY, JakKe eClId Takue IpaBuUjia HE HampaBleHbl Ha MPOMYKTHI U3
JIPYTUX TOCYIapCTB-UIIEHOB, EBpOMENCKHIA COI03 CUel HEOOXOMUMBIM IIEPECMOTPETh H
YTOYHUTH CBOIO MPELEACHTHYIO IIPAKTUKY 10 3TOMY BOIIPOCY.

Huns sroit nenu, Cyn EC mpoBen paznuune MEXAY 63auMO3a8UCUMBIMU RPAGUIAMU
moeapa N mop2o8blMu COeIKAMU, CHITHAE TIOCIIEHEro ¢ oxBara ctarteu 34 3anpera. Cyn EC
3asBUII: “IPUMEHEHHE K TOBapaMm U3 JAPYTHX TOCYIapCTB-WICHOB HALIMOHAIBHBIC YCIOBHS,
KOTOpbIE OIPaHUYMBAIOT WM 3alpElaoT ONpElesICHHbIE TOPIOBBIC CIENIKH, HE NOJDKHO
IIpAMO HUJIKM KOCBCHHO IPETATCTBOBATD, q)aKTI/I‘IeCKI/I WKW MMOTCHIHAJIILHO, TOPTOBJIC MCKAY
roCyJapcTBaMU-WICHAMH TI0 CMBICTY PELICHUs 10 ey /lacconsuis , Tak Kak 3TH YCIOBHS
NPUMEHSIOTCS. KO BCEM COOTBETCTBYIOIIMM TpelaepaM, OCYLIECTBISIOLIMM —CBOIO
JACATCIIbHOCTh Ha HaHHOHaIIBHOﬁ TCPPUTOPUH U IPU YCIIOBUH, YTO OHU OJUMHAKOBO BJIMAIOT,
KaKk B 3aKOHOJAATEJbCTBE, TaK M (PAKTHUECKH, HAa COBIT OTEUECTBEHHOW MNPONYKUHUU M
MPOAYKIMHU U3 APYTUX TOCYAAPCTB-UWICHOB ~. DTO CTAJNO KIACCHUECKUM OMpEIeIeHUEM TaK
Ha3bIBaeMOT0 ‘npasuia Kexa’ wnu ‘TOProBbIe CAEIKH .

CornacHo ¢opmyne Jancoguns, Bce TOProBble NPABWIA, MPUHSTHIE
rocyaapCtBaMu-4jJI€HaM#1, KOTOPbIC MOT'YT HIpPAMO WM KOCBCHHO, q)aKTI/I‘IeCKI/I nIIn
MOTEHLIUANBHO TPEISTCTBOBATh TOProBie B paMkax EC, MOMKHBI paccMaTpUBATHCS
Kak Mepbl, umeroniue 3Q¢GeKT, SKBUBATCHTHBIM KOJMYECTBEHHBIM OIPAaHUYCHUSM, U
Ha 3TOM ocHoBe 3ampemieHbl crateeil 34 JIOEC. Opnako mocne nema Kexa,
NpUMEHEHHE K TOBapaM M3 APYrHMX TrOCYIapCTB-WICHOB HALMOHAIBHBIX YCJIOBUH,
OTPaHUYMBAIOIINX WM 3anpemarommx (i) onpedenenuvie mopeogvie cOenKu, B
paMKax TrocCygapcTBa BBO3a, HE TakoBa, 4YTOOBI MOMENIaTb TOPIOBIE MEXKIY
rocy/lapCcTBaMU-WICHAMH, NP YCIOBHH, 4TO (i1) 3TH MONOXKEHHS NMPUMEHSIOTCSA KO
BCEM COOTBETCTBYIOIIMM TpeiJiepaM, OCYNISCTBIISIFOIIUE CBOIO JICSTEIBHOCTh Ha
TEPPUTOPUH CTpaHbl U (ill) B 3aKOHOMATENHCTBE W HA MPAKTHKE OHU OJMHAKOBO
BJIMSIFOT HAa COBIT OT€YECTBEHHOW MPOAYKIHMU W MPOAYKIIUH U3 APYTUX TOCYAApCTB-
YJIEHOB (3]1€Ch OYEHb BaYKEH BOTIPOC JOCTYIA K PHIHKY).

Takum oOpazom, niesto Kexa pasrpaHUYUIIO:

e ‘“mpaBuia, yCTaHABIMBAOIIHE TpeOoBaHUs K ToBapaM”. OHH OTHOCATCA K
HEOTHEMJIEMBIM XapaKTEPUCTUKAM TPOAYKTOB, TIOATOMY 70 CyUiecmgy CUUTAIOTCS



mommamaromuMu - mox  medictBue  cratbum 34 JIOEC  (mpemmomaraercst
JUCKPUMHHALHS) ;

e  “TOProBbIE CHIENKH , PETYAHPYIOIINE BOMPOCH], HE OTHOCAIIHECS K ToBapaM. OHU
nofnanatoT mnox aevicreue cratbi 34 JIOEC Tonpko B TOM ciiy4ae, €Clii OHHU
JUCKPUMHHUPYIOT UMIOPT “NO 3aKOHY M (PaKTHYECKH ', IPEISATCTBYS JOCTYILy Ha
PBIHKY UMIIOPTUPYEMON NPOAYKLIUH; U

e “ocTaTrouHble HOPMBI’ KakK OTAENbHAs T[pPYNNa, Ha3BaHHAs B IIOCIEAYHOIINX
NpeleeHTHOM MpaBe U AOKTpuHe. Takue mpaBuia He MOTYT OBITh BKIIIOUYEHBI B (1)
wnu (ii), HO OHM MOATIAAAIOT o POPMYIY JlaHcosunsn KaK BIUSIOIIUE HA TOPTOBIIO
BHyTpH EC.

Crnenysl mpeueneHTHOMY IpaBy, ‘‘TOPrOBbl€ CIENKH, TO-BHUIUMOMY, OXBaTbIBAIOT
OrpaHUYEHMsI B OTHOLICHUH TOTO, KOTZA TOBApbhl MOTI'YT OBITh NPOAAHBI, OIPAaHUYEHUS B
OTHOUICHWH TOTO, TI€ U KeM TOBapbl MOTYT OBITh MPOJAHBI, PEKJIaMHBIC OIPaHUYCHUS U
KOHTpoJib 1eH. OJHaKo, MOCKOJIBbKY B TEUEHHE MOCIEIHHX ACCATWICTHH Cyl Bce yalle
IPUHUMAET IIMPOKOE TOJKOBAHWE KOCBEHHON MUCKPUMHHAIMM, PENKO ObIBaeT, 4TOOBI
EBponeiickuil cyl NpUXOAUI K BBIBOAY O TOM, YTO ONPEIEIICHHBIE TOProBasl CAEJKA TAKXKe
OTBEYAEeT HEOOXOAUMOMY YCIIOBHIO - «OIMHAKOBO, KaK 10 3aKOHY, TaK U IO CYTH, BIMSACT HA
COBIT OTEYECTBEHHOH NPOAYKUUHM M NPOAYKUUH U3 JPYTUX TOCYNApCTB-UJICHOBY..
etlicTBuTensHO, Kak 3asBuI npod. Spaventa B 2009 romy, mOMUMO TPaBHJ BOCKPECHOM
ToproBiu, B mepuox 1997-2008 romoB, Tompko B IBYX nenax Burmanjer w A-Punkt
TOPTOBBIC CACIIKU 6I)IJ'II/I IMpU3HaHbl HEAUCKPUMHUHAIVMOHHBIMHA U MOJHOCTBIO BBIXOAAIINMU
3a paMmku ctatbu 34 [JOEC.

B nr060M ciywae pemenue no neiny Kexa CBHISTENBCTBYET 00 YMEHbBIIEHUH chepsl
npumenenus npaswi EC, kacaromuxcsi cBOOOIHOTO nepeMenieHus: TopapoB. Kak ormeuaer
npod. Weatherill, Keck, HecoMmHeHHO, OBIT MTpeqHA3HAYEH JJIST TOTO, YTOOBI YIIOJTHOMOYHTH
HAallMOHAJILHBIC CyAbl OTKJOHATH HaAYMaHHBIC IIONBITKHM pPa3BEPHYTHL BHYTPCHHEC
PBIHOYHOE MPaBoO, KOTOpoe 3acopsieT cyaeOHyto cucremMy EC Menouyamu 4HMCTO MECTHBIX
JIelI.

Hcnoub3yit orpaHu4eHus

Enre nBa mOBONBHO CBOEOOPA3HBIX U CTOSIINX YITIOMUHAHUS Jena - 31o Jleno Moped
trailers (C-110/05) u [deno Mickelsson and Roos (C-142/05) B o0oux ciay4asx BO3HHUK
BOIIPOC O TOM, MOXKET JIH CTaThs 34 TakkKe OXBaThIBaTh ‘3alpeThl HA WCIOJIH30BaHUE —
OTpaHHYCHHUS, KaCaIoIHeCs He TOBAPOB, a OrPaHUYNBAIOIINE UX UCIIOJIb30BAHHME.

B nene Komuccus npomus Hmanuu (nemo o mpwuienax s MonenoB Moped
trailers ) Komuccus 3asBria, 4to MTanus HE BBIONHWIIA CBOU OOS3aTEIHCTBA IO
crarbe 34 JIOEC, 3anperuB MomeqaM M MOTOLMKIAM OpaTh Ha OYKCHpP MPHUIIETIHL.
Bo-mepBeix, cyn mnoartBepawi, uyto MEQRS ccputaoTcs HE  TOJIBKO  HA
JIUCKPUMHMHAIIMOHHBIC HAI[MOHAJBHBIC TPaBWJIa W HOPMBI, YCTaHABJIMBAIOIINC
TpeOOBaHUSI B OTHOUIGHWH TOBapOB, HO H Ha “mMOOyI0 JPYryio Mepy,
MPETATCTBYIONIYO TOCTYIYy TOBApPOB, MIPOUCXOASIIUX U3 JPYTUX TOCYIapCTB-UICHOB,
Ha PBIHOK rocyaapcTBa-wieHa”. Bo-BTOPBIX, Cy[ COMIACHIICS C TEM, YTO 3alpeT Ha
WCIIOJIhb30BAHNE TPHUIEHIOB, CHEIMAIBHO MPEIHA3HAYCHHBIX JUIS MOTOIIMKIIOB B
Wranuu, mpensaTcTByeT BO3HMKHOBEHHWIO CIpOCa Ha 3TOT BUJ TNPOAYKIMH Ha
UTANbSIHCKOM pbIHKE. TakuM 00pa3oM, Takoe 3aKOHOAATEIbCTBO MPEIMSTCTBYET
JIOCTYIY STHX IMPUIIETIOB HA UTAIBSHCKUIA PBIHOK U, TIO BCEW BHIMMOCTH, MOIAIACT
MoJT TeWCTBHE 3allpelieHus, npeaycMoTpernroro B crarbe 34 JIOEC (ommako 31O
orpaHHYeHME OBLIO MPU3HAHO 00OCHOBAaHHBIM HA OCHOBE OOIIECTBEHHBIX HHTEPECOB



, KOTOpBIE CBSI3aHHBI ¢ 00ecIIeueHuEM O€30IMaCHOCTH JOPOKHOTO JIBYDKCHUS).
B nene Mukensccona u Pyca ( Mickelsson and Roos ) oObekTOM aHanm3a
ObUIM LIBEICKHE MpaBWIa, OIPAaHUYMBAOLINE HCIIOIb30BAHUE BOIHBIX MOTOLMKIIOB
Ha CYJOXOAHBIX BOAHBIX MyTsAX. Vcrmonb30BaHWE BOAHBIX MOTOLMKIOB HE OBLIO
MOJHOCTBIO 3alpelleHo, HO (aKTHUECKHE BO3MOXKHOCTH HX HCIONB30BaHUS B
IIBermu Obutn Jimmpe He3HaunTenbHbIMH. Cyn EC BHOBb monTBepani, dTO
OrpaHMYEHHE Ha WCIOJIb30BaHUWE TPOAYKTa HAa TEPPUTOPUHU TOCYIapCTBA-dJIEHA
MOXET, B 3aBUCHUMOCTH OT c(epbl €ro NPUMEHEHMs, OKa3bIBaTh 3HAYUTEIILHOE
BIMSIHUE HA MOBEACHHUE MOTPEOUTENEH, YTO, B CBOIO OYepedb, MOKET IOBIUATH HA
JIOCTYH 3TOT0 MPOAYKTa HAa PBIHOK 3TOT0 rocyaapcTBa-uiaeHa. OH COIacuics ¢ TeM,
YTO TaKUe MpaBuja MNPEISITCTBYIOT IOCTYIy 3TUX TOBApOB HA COOTBETCTBYIOLIMMA
BHYTPEHHHI PBIHOK U, CJIE€0BaTEIbHO, MpeacTaBisiioT coboit MEQRs. EBponeiickuii
Cyl  TOpy4YWI HAalMOHAIBHBIM CyIaM IpOaHAJU3UpPOBaTh, MOXET JIM TaKoe
OrpaHuyYeHHE ObITh ONIPABIAHHBIM B CBETE LIEJIM OXPAaHbl OKPYXKAIOLICH Cpepl.
Takum obpazom, B aen Moped trailers w Mickelsson & Rooscyn mepecMoTpen
nonsTHe Oapbepa s Toproeiau BHyTpH EC, moguepkHyB BaKHOCTH OCTYIA HAa PHIHKH.
OH moctaHOBWI, 4TO (DAKTHYECKH J700ds Mepa, MPEMSTCTBYIOUIas AOCTYIY TOBapoOB,
MPOUCXOIIIUX U3 APYTHX IOCYIApCTB-WICHOB, HAa PBIHOK TOrO WJIM MHOTO TOCYylapcTBa-
uneHa, Takke oxarteiBaeTcsi MEQRs. Takum o0pazom, B obomx ciywasx Cym EC
IMOATBEPANII, UTO OrpaHHUUCHHA HA HUCIIOJIB30BAHUC MOTYT TAKKE IMOAINAAATh IO ILCI\/'ICTBI/IC
MEQRs u moryt oxBatbiBarbes orpanndenreM [IOEC no cratee 34. Takue orpaHU4ECHHS
He OyAyT COXpaHEHHI B TecTe Kexa.

Hckiarouennsa u OrpaHH4¢HUus

Hecmotps Ha TO, 4YTO oOIpedeleHHbIE MeEpbl TOCYAapCTB-4JICHOB OyayT
paccMarpuBaThcs KakK MPEMATCTBHE CBOOOAHOMY JBIKEHHIO TOBApOB, NIPU OMpEIEIeHHBIX
00CTOsATENbCTBAX OHU HE OyayT HapylaTh 3akoHomareabcTBo EC. DTo OyleT ToT ciydaid,
KOrJa OHH MOTYT ObITh OOOCHOBaHBI Ha OCHOBAaHMM CTaTbU 36 MM 00s3aTEIbHBIX
TpeboBaHmii, pazpaboTanHbIX B mperieneHTHoM npase Cyna EC.

I'panu1ibl CBOGOAHOTO ABHKEHUS TOBAPOB
Orpannuenusi, Hanaraemble [ 'H Ha UMIOPT TOBapOB BO3MOXKHBI IIPU YCJIOBHSIX,
YTO OHH OTIPAB/AHBI:
* Ilo npuumnHaMm, yka3aHHbIM B ctathe 36 JIOEC nnn
*  (UMIIEPATUBHBIMU TpeOOBaHHUSIMIDY (mandatory requirements),
npusHaHHbIME EBpornefickum Cymom.

OT4ueTINBO Moxker OBITH OIlpaBmaHo cTarbeld 36 (TuTIOC
/ﬂpnMeHHMmﬁ TECT COPa3MEPHOCTH)
MEQR
\ HeBusTHO Moxer ObITH OOOCHOBAaHO CTaThbell 36 WM
MIPUMEHUMBII 00si3aTeNbHBIME  TpeOOoBaHUSIMH  (TUTFOC  TECT
COpPa3MEpPHOCTH)

Crarbs 36 orpannveHus

B craree 36 mepeuncineHsl 6 00CTOATENHCTB, MPU KOTOPBIX TOCYIAPCTBA-WICHBI



MOTYT BBOIWTHL IIpaBWja, HapyIIaronlue cTaThio 34 wim 35, Tak WM WHAYe TaKoe
HapyuieHue Obuio OBl ONMpaBOAaHHBIM. OJTOT CIHCOK SIBISIETCS HCYEPIBIBAIOMNMM. B
gacTHOCTH, ctathsi 36 JIDEC mo3Bomser rocymapcTBaM-uwiIeHaM COXPaHSATh MEPHI,
uMmeroue 3pPeKT, SKBUBAICHTHBIN KonndecTBeHHbIM orpannueHusiM (MEQRS), korna onu
oTpaBJaHbl:

e (oOImecTBeHHAS MOpaJb,

® TOCyIapcCTBEHHAs MONHUTHKA;

e oOmecTBeHHast 0€30MaCHOCTE;

®  3aIIUTHI 300POBbS U KU3HU JIIOACH, ’KUBOTHBIX HJIH PACTCHUH;

e OXpaHa HalMOHAJBbHBIX IEHHOCTEH, WMEIONUX  XYJOXKECTBEHHYIO,

MCTOPUYECKYIO WIH apXeOJOrHYECKYIO [IEHHOCTB;

®  3AIWTH IPOMBINIUICHHOW W KOMMEPYECKOH COOCTBEHHOCTH.

Takue UCKITFOYEHUS TOIKYIOTCA CTPOTO, IPUIEM OTPAaHUYESHHS HE TOJDKHBI BBIXOIUTH
3a paMKH HEOOXOOMMOTO YpOBHS (MPUHLMI MPOMOPUHOHATBLHOCTH) WJIN TPENCTaBISATH
co00# CpencTBO MPOM3BOIBHOW AWCKPUMHUHAIIMHA WM 3aMacKHPOBAHHOE OTPaHUYCHHE
TOPTOBIIM MEXAY rocyrnapcrBamu-wieHamu. Kak ormeueno B gene Campus Oil (72/83),
neno Campus Oil ,“ Crarbsi 36 Kak HCKIIOYEHHWE M3 OCHOBOIIOJATAIOIIEro IMPHHIUIA
JoroBopa momKHa TOJKOBaThCS TakuM oO0pa3oMm, 4dYToObl €€ cdepa oxBara He
pacrpocTpaHsulach Jaybllie, YeM 5TO HEOOXOAMMO i 3aIIUThl HHTEPECOB, KOTOpHIC
MpeaHa3HauYeHbl O00eCIeYnuTh, W MEphI, NPHUHSTHIE B COOTBETCTBHH C JTOH CTaThel, HE
JIOJDKHBI CO3[1aBaTh IMPEMSTCTBUN, KOTOPBIE HECOpasMEpHBI 3TUM IemsiM ». Kpome Toro,
Cratbsa 36 HE MOXKET UCIIOIB30BAThHCS ISl TOCTHUKCHHS SKOHOMUYEeCKUX 1enel (Komuccus
npomue Hmanuu, 7/61) wnm ams ompaBIaHUS OTCTYIUICHHH OT TapMOHHU3UPOBAHHOTO
3akoHonarenbctBa EC (Toolex, C-473/98).

Oo0uecTBeHHast MOpAJIb

Mopaiib - 3T0 ofiHa M3 o0nacTeli, B KOTOPOH TOCyNapcTBa-WiCHbI CaMHU OIPEACIISIOT
CBOHM COOCTBEHHBIE YPOBHH 3aIlIUTHl B COOTBETCTBHH CO CBOEH COOCTBEHHOW CHCTEMOM
neHHocted. TakuM 00pa3oM, rocyJapcTBa-4WieHbBl MOTYT CaMHU pellaTh, HE CIeyeT Jin
MpO/aBaTh OIpPEJEICHHbIE BHJbI NPOAYKIMM HAa WX TEPPUTOPUU B MLEISAX 3allUTHI
oOmectBeHHOM Mopanu. OHAKO TaKoH 3ampeT JODKEH HPUMEHSATHCS B PaBHOM CTEIEHH K
OTEUECTBCHHBIM M MMIIOPTHBIM TOBapaM. TakuM oOpa3oM, €cClli rocylapcTBO 3alperact
UMIIOPT HPOAYKLHUH, TO IODKEH OBITH MOJHOCTBIO 3allpelieH U ee cObIT B cTpaHe. Eciw,
OJTHAaKO, BBO3 OTPEJICIIEHHOTO TOBapa 3ampelleH, a CObIT ero BHYTPH CTPaHbl OTPaHHYCH, HO
He 3ampeimieH (OT€YeCTBEHHBIE TOBapbl MOTYT IIPOAABaThCS, AaKe IMPH COONIOACHUU
OIpeeNICHHbIX OTPAaHUYCHUH), TO 3TO OyAeT JUCKPUMUHALMOHHBIM B OTHOLIEHUH UMIIOPTa
¥ 3aIMTa OOIIECTBEHHOW MOpaIH HE TIOMOXKET ONpaBaaTh TAKOM 3aIlper.

JByMs BeoymMMH JAelaM{d B 3TOM OTHOLIEGHUM SIBISIIOTCA nena Henn and Darby
(34/79) u Conegate (German love dolls, 85/121).

B nene Henn and Darby Obul TpoaHANIM3WPOBAH 3alpeT Ha HMIIOPT
NnopHOTpadUIecKX MaTepHajoB. 3aKOHONATENIbCTBO BenmkoOpuTaHuM 3ampenaer
UMIIOPT HEKOTOPBIX IMOpHOTrpaduyecKux marepuanoB, ogHako Henn and Darby
MMIIOPTHUPOBAJIM MapTUI0 NOpHOrpaduyeckux (UIBMOB U XKypHaioB u3 [lanuu B
BenukoOpuranuu. bonbmMHCTBO  (QUIBMOB M XKYPHAIOB OBUIM  3aKOHHO
MPOM3BeICHBI U pojanbl B Jlanuu. MIx ToBapbl ocTaHOBHIM HA rpanulle, 1 Henn and
Darby Obuto mpembsiBieHo OOBMHEHHME B  HApyLIEHWH 3aKOHOIATEIbCTBA
BenukobOpurannu. B coto 3amurty, Henn and Darby yrBepxian, 4yro orpannieHue
BenukxoOpuranus npotusopednT crathe 34. Onnako BennkoOpurtanus cocnanach Ha
cTarbio 36 u ee 000CHOBaHUE 00IIeCTBEHHON Mopasin. He Oyny4un yBepeHHBIM B TOM,



KaKk 9TO JOJDKHO IPOUCXONUTH, HAIIMOHANBHBIN CyI 3alpoCwil MPeABAPUTEIBEHOES
obpamenue B Cyn EC.

Cyn EC mpusznan, uro 3amper B BenmukoOputaHuu OBIT Ha nepevill 6327150
HapyloieHHeM CcTaThi 34, Tak Kak TOPMO3WJI TOPTOBIIO IMOPHOTpapUueCcKUMHU
ToBapaMu. OZHAKO CyJ COIacHiCS C TeM, YTO HapyIICHHE SIBISETCS ONpaBIaHHBIM
COTIacHO crTathe 36. DTa Mepa ICHCTBHUTEIBHO TPUMEHSIACh JUISI 3allUTHI
00I11eCTBEHHOM MOpaJi, MPOU3BOACTBO aHAIIOTUYHBIX TOBAPOB BHYTPU CTPaHBI OBLIO
3aIpenieHo, TOTOMY TAKOH 3ampeT MPUMEHSIICS MOCIIeI0BATEIbHO.

Cutyauust B cinyuae Conegate Obina nHoW. BoT B 3TOM cimydae OpuTaHCKas
KOMIIaHUSI MMIIOPTHPOBaNa HalyBHbIe Kykibl M3 [epmanun B BenukoOpuranuro.
Takue KyKIbl M JPYrHe CEKC-TIPEAMETHI ObLTH W3BTHI B adponopty. Omsth iKe,
BO3HMK BONPOC O TOM, COOTBETCTByeT JIM OpHTAaHCKOE OTpaHUYCHHE
3akoHonarenbecTBy EC. Hmnoprupyromas KOMIIAHHS MoJjaractcs Ha CBOOOMLY
MEePEBIKEHNS TOBAPOB U CTAThiO 34, a TOCYIapCTBO - Ha UCKITIOUYEHUS 110 CTaThe 36.
U BHOBB 3TOT Bompoc ObLT iepenad Ha paccMoTpenue B Cyn EBpormeiickoro corosa.

Ha sror pa3 Cyn EC He cormacwmiics ¢ Tem, dro 3ampeT BemukoOpuranuu
MOXeT ObiTh ompaBmaH. B genme Henn & Darby OpurtaHckuil —3amper
MOCTICIOBATETIbHO TPUMEHSUICS K MECTHBIM M HMIIOPTHBIM ToBapaM. B jene
Conegate, olHaKO OPUTAHCKUN 3aKOH O BHYTPCHHHX JKBHBAJICHTaX TAaKUX TOBAPOB
pasznuya’ncs 1o pernonam. Ha HEKOTOPBIX TEPPUTOPHSX MPOU3BOACTBO U COBIT TAaKUX
CEKC-TOBApOB 3alpeliCHbl, OJHAKO B AHDIMM M Y31bCe HH TMPOHM3BOACTBO, HH
npogaka He 3ampemieHbl. CyIecTBYIOT JHIIb HEKOTOpble OrpaHHYCHHs Ha
MarasuHsbl, Topryroue Takumu ToBapamu. Cyn EC cuutaer, 4yTo oTKa3 B UMIIOpTE,
KOTJIa aHAJIOTUYHBIC MTPOMYKTHI MPoAatoTcs B BennkoOpuTanuu, OyaeT npeacTaBisTh
€000l TPOU3BOJNILHYIO AUCKpUMHUHaNMI0. TakuMm oOpa3om, 3anpeT BemukoObpuranuu
He OBLT onpaBnaH.

T'ocynapcTBeHHas NOJMTHKA U 001eCTBEeHHAS] 0€30MACHOCTh

OtcrymieHne OOIIECTBEHHOW MOJIMTUKM TONKyeTcsi oueHb y3ko Cymom EC.
EnvHCTBEHHBIM cilydaeM, KOTZa TOCYAapCTBO YCIEUIHO MOJIarajloch Ha 3TO 000CHOBaHHE,
os10 gemo R v Thompson (7/78). B atom ciryuae BennkoOputanus BBeia orpaHHYeHHE Ha
JKCTIOPT cepeOpsiHbIX MOHeT. BenukoOpuTaHus yTBepKaajia, 4TO 3TO OrpaHHYCHHE Ha
AKCTIOPT OMPAaBAaHO COOOPAKESHUSIMH TOCYIAPCTBEHHON TIOJIMTHKH, IOCKOJIBKY TOCYNapCTBO
3aMHTEPECOBAHO B 3alllUTe HAIMOHAIEHOTO MOHeTHOTO JBopa. Cyn EC cornmacen ¢ Tem, 4to
3alIpeT Ha OKCIOPT OMNpaBlaH TOCYNAPCTBEHHOW TIOJIMTHKOM, IMOCKOIBKY COXpaHEHHE
HAI[MOHAJIHHOTO MOHETHOTO JBOpA SIBISETCS OJHUM W3 OCHOBOIIOJNATAIOIINX WHTEPECOB
obmecTBa. OgHAKO TOCYIapCcTBa-4ieHBl TakKe OE3yCHElIHO TBITAINCh CChUIAThCA Ha
OTCTYIUIEHHE OT TOCYAapCTBEHHOH IOJUTHKH, CBS3bIBas €r0 C MYOJMYHBIM TMPOTECTOM
(memo Cullet , 231/83; ucnanckas xkiyonuka (Spanish strawberries) (Komuccusa npomug
@panyuu), c-265/95; Schmidberger. C-112/00).

Uro kacaeTcs 0OIIECTBEHHOM 0€30MIacCHOCTH, TO CY[ MpHU3HAaI, 4To cTaths 36 JJDEC
OXBATBHIBAET KaK BHYTPEHHIOIO 0€30MacHOCTh (HApUMEp, BBISIBICHUE M MPEayNpexIecHHe
MPECTYIUICHHUH ), TaK U BHEIIHIOK 0e30macHoCTh (Aeno ¢-367/89 Richardt). Onanako, kak u
B CiIydae OTCTYIUICHHS OT TOCYIAapCTBEHHOW TIIOJMTUKH, OCHOBaHUS OOIECTBEHHON
0e30MacHOCTH PEOKO YCIENIHO KCIIONB3YIOTCS. YCIEUIHBIM TPUMEPOM SBISETCS €TI0
Campus QOil (72/83). Upnanmus 3asBujiaa, 4TO Takoe TpeOOBaHME HEOOXOAUMO IS
NOAJEPKAHUST  KHU3HECTIOCOOHOro HedTenepepadarsiBatoniero 3aBoga B Wpnanguw,
KOTOPBI MOT OBl YIOBJIETBOPSATH OCHOBHBIE MOTPEOHOCTH CTPAaHBI B DHEPIHH B CIIydae
Kpusuca. Mpnanmus 3asBuia, 4To Takoe TpeOOBaHME HEOOXOOUMO Ul IOIIEPIKAHHS



JleecrocoObHoro HedrenepepadarpiBaromero 3aBoxa B Mpmaaawu, KOTOPBIH MOT OBl
VAOBIIETBOPSTH OCHOBHBIE MOTPEOHOCTH CTpPaHBl B dHEPTUU B ciaydae kpmsuca. Cyn EC
OTMETHJI, YTO 3Ta Mepa HOCUT SIBHO NMPOTEKIIMOHUCTCKUM XapaKTep U MpeAcTaBisieT co0on
Hapymenue cratbu 34 JIOEC. Tem He MeHee, oH ObLI NpH3HAH ONpPaBAaHHBIM II0
cooOpakeHUsIM OOIIeCTBEHHOW 0€30macHOCTH, Kak dTo 3aseiser Mpnanaus. beuio
COYTEHO, YTO rapaHTHPOBAHUE ITOCTABOK HE(TH MMEET OCHOBOIOJIATAIOIIEE 3HAYCHUE IS
CYIIECTBOBAaHUS CTPaHbl M YTO OHO HEOOXOAMMO HE TONBKO Ul SKOHOMHKH, HO U JJI €e
JKUTEIEH, BKITIOYasi aBapHHO-CIIacaTeIbHbIE CITY>KOBI.

Kak u B Apyrux menax, Cyl TakKe COIIACWIICS C MPEACTABICHHBIM 00O0CHOBaHHEM
00IIeCTBEHHOW 0€30MacHOCTH B CllydyasX, CBS3aHHBIX C TOPrOBJIEH CTpaTerm4ecKUMHU
ToBapaMH nBoitHoro HaszHadueHus (menmo C-367/89 Richardt, Tne TpaH3WTHAS JIAIICH3US
TpeOyeTcss AJIsi UMIIOpTa M SKCIOpTa TOBAPOB CTPATETHUECKOTO XapakTepa) U ToBapamu
nBoitHOTO Ha3HaueHus (neno C-83/94 Leifer and Others).

OxpaHa 310pOBbSI U KU3HH JIKO€Eil, )KHBOTHBIX U PaCTeHUIl

Crates 36 JI®EC Takke momyckaeT cOXpaHEHHWE OTpaHHYEHHH Ha CBOOOIHOE
NepeMeIlieHne TOBapOB, €CIM OHU MOTYT OBITh ONpaBJaHbBl HAa OCHOBAHWW OXPaHBI
300POBbS M KM3HM JIIOAEH, SKUBOTHBIX WJIM PACTEHHH, KOTOpPBIE SIBISIOTCS
OCHOBOTIOJNATAIONINMH TPeOOBaHMIMHE, TPU3HAHHBIMU 3akoHOmaTenscTBoM EC. 3tor
apryMeHT 4acTO BBIABUTAETCS TOCY/apcTBaMHU-UICHAMH U JIOBOJIBHO YacTO OKa3bIBaeTCs
YCIICIIHBIM.

[TomoOHO 0OIIECTBEHHON MOpaji, TOCYAapCTBO-WIEH HMEET IPaBO OIPEIeIsTh
YpOBEHb OXpaHbl 37I0POBbS CBOMX TpaxaaH. OJHAKO, B OTHOUIEHMH 3TOr0 OOOCHOBAaHMS
BO3HHUKAET OOJbIIe OrpaHIYeHU (TapMOHHM3AINs, 00S3aHHOCTH JJOKa3aTh HEOOXOIMMOCTh
TIPUHATHUS MEP U T. 11.).

B nene Sandoz (174/82) ronmaHACKWE BIACTH 3alpeTiid  MPOAAKY
0aTOHYMKOB MIOCITH, COAEPIKAIINX J00aBJICHHBIE BUTaMUHBL. OHU YTBEPKAAIH, YTO
JN00aBleHHbIE BUTaMUHBI OMACHBI JUIS 3[0POBBS M3-3a BO3MOXHOTO YpPEe3MEPHOTO
notpebnenus. B pesynprate Takue OaTOHYMKOB MIOCIH HAaXOIWJIHMCh B CBOOOJHOM
obpamenun B I'epmanun u benbruu, HO HE MOTJIM BBIMTH Ha TOJUIAHICKAN PHIHOK.
Hayunble nanHble B TO BpeMs HE yOeIUTEIbHO MOATBEPKIAIN MHEHHE O TOM, YTO
Ype3MepHOe TOTPEOJICHUE BHUTAMHHOB MOXET OBITH BPEIHBIM JUIS 3/I0POBbBS
(3KcTiepTHl B 3TOW 00JIACTH HE MPUILIA K YETKOMY KOHCEHCYCY 10 3TOMY BOIPOCY).
Cyn EC 3asBuit: “B TOM Mepe, B KaKOi CyIIECTBYET HEOIPEAECIEHHOCTh B OTHOILIEHUH
HBIHEUTHETO COCTOSIHMSI Hay4HBIX HCCIIEOBaHWM, UMEHHO TOCyAapCTBaM-dJIeHaM B
OTCYTCTBHE T'apMOHM3ALUHN HAAJICKUT PELIaTh, KAKYIO CTETIEHb 3alUThl 3J0POBbS U
KU3HM JIIONeH OHM HaMepeHbl O00ecHedYuTh, YUMTHIBAS, OIHAKO, TPEOOBAHMS
CBOOOIHOTO TIEPEMEIECHUST TOBApOB”. OTO YacTO HA3bIBAIOT  IPUHIIUIIOM
MPEAOCTOPOKHOCTH.

Jlist KMBOTHBIX W pacTeHHH Takke TPEeOYIOTCS HaydHBIE JTOKa3aTeNbCTBA, a TaKKe
COOJFOZICHHE TIPUHITUIIA ITPOTTOPITMOHATHHOCTH.

B nene Rewe-Zentralfinanz (4/75) T'epmanus morpeOoBajia, 4TOOBI BCe
UMIIOPTHPYEMbIC SOJIOKH TOABEPTaUCh CTPOTOW TpoBepke. [ocymapcTBoO-4iieH
CTPEMWIOCH KOHTPOJMPOBATH PACIPOCTPAHCHHUE BPEIUTENS TIOX Ha3BaHHUEM
muToBKa KanmudopHuiickas (San Jose Scale). Drtor Bpemutenb He ObLI
pacipoCTpaHeH B HEMEIKUX sIONOKaX, W CYIIECTBOBAJI PEAIBHBIM PUCK TOTO, YTO
MMIIOPTHPOBAHHBIC SOJIOKH PACIpPOCTPAHAT OOJIe3Hh HAa HEMELKHE sONOKH. XOTs
uHcIekus, HecomHeHHo, siBnsiercs MEQR, Cyn EC moctaHoBWiI, YTO MHCIEKLIUA



UMIIOpTa SIBISICTCS 3aKOHHOMW, TOCKOJIBKY OHAa HEO0OXOomuMa Ui OXpaHbl 3J0POBbBS

SIOJIOHB.

Kak yxe oTMedanoch, CYIIECTBYIOT HEKOTOPbIe OrpaHUYCHHS B OTHOIICHUH
WCIIOJIb30BAHUS 3TOTO 0OOCHOBaHMS CTaTh 36. Bo-mepBhIX, 3T0 000CHOBAHHE HE MOMKET
NPUMEHSATHCS B TE€X Clydasx, kKorma aupektuBbl EC mpeaycMaTpruBarOT TapMOHHU3AIMI0 B
3TON KOHKPETHOH o0macth. Bo-BTOPBIX, MPH OCYIIECTBICHWH CBOUX TUCKPEIIMOHHBIX
MOJTHOMOYHI B OTHOIICHHM OXPAaHBI 30POBbS HACEJICHUS TOCYIAPCTBA-WICHBI JTOJIKHBI
cOOJTIONaTh TPUHIIMIT TPOMOPIIMOHATBHOCTH. B-TpeThbHUX, HENb3s CChUIATHCS HA OXpaHy
30POBBS, €CIM peajbHas IEIb ATOW Mephbl 3aKITI0YACTCS B 3alllUTe BHYTPEHHETO PHIHKA
(Komuccust npomue Benuxoopumarnuu(French Christmas Turkeys, 40/82)). Hakonen, Mmepsi,
OTPaHUYMBAIOIIUE TOPTOBIIO, JOJDKHBI OBITH OOOCHOBAaHHBIMHU. [OCymTapcTBa, OCHOBBIBAsS
CBOM OrpaHMYCHHE Ha 3TO OOOCHOBaHME OOS3aHO MPEIOCTABUTH COOTBETCTBYIOIIUC
JIOKa3aTeNbCTBa, & TAKXKE COOTBETCTBYIOIIHME CBEJCHUS (TCXHHYECCKHE, HAYYHBIC M JIp.) H
BCIO JIPYTYEO COOTBETCTBYIOILYIO HH(POPMAITHUIO.

Oxpana HALMOHAJIBHBIX  ILEHHOCTEI, HMEKIINX  XyI0KeCTBEHHYIO,
HCTOPMYECKYI0 WJIM apXeoJOrHYecKY0 NEeHHOCTb; OXpaHa TMPOMBINLJICHHOH ¢
KOMMepP4eCcKoil cOOCTBEHHOCTH

Uro kacaeTcs KOHLIENINH ‘HallMOHAIBHOTO JOCTOSIHHA , TO TOCYAAPCTBA-UWIEHBI CAaMU
OTIPE/IETISIOT, KaKUe MPeAMEThI OTHOCATCS K ATOM Kareropun. OHAKO HEKOTOphIE TOJIEe3HbIE
PYKOBOIAIINE TPUHIUIIEI MOKHO HaiiTu B aupektuBe 93/7/EDC. B mupektuBe roBoputcs,
YTO HalMOHAJbHBIE COKPOBMIA MOTYT BKJIIOYATh TPEAMETHI, IEPEUUCICHHBIE B
WHBEHTApHBIX CIIHUCKAaX MYy3€eB WM KOJUIGKIMH OHWONMOTEK; KapTUHBI, >KUBOIUCH,
CKYIBNTYpbI;, KHUTH; TPAHCIIOPTHBIE CPENCTBA; M apxuBbl. [103TOMy rocymapcTBa-dieHBI
HaJaraloT pa3jUYHble OTrpaHUuYEHHUs Ha OSKCIOPT NPEAMETOB aHTUKBapHaTra U JAPYTHX
KyIbTypHBIX ILI€HHOCTEH, M OTH OrpaHUYEHHUs, a TaKXe CBA3aHHBIE C HHMH
aJMHHHUCTPATUBHBIE MPOLEAYpPHI, TaKKe, KaK 3alolHEHUE JeKIapaluii 1 IpeaoCTaBlIeHHe
MOATBEPKAAIONINX JOKYMEHTOB — OOBIYHO CUHMTAIOTCS ONPABJAHHBIMH B COOTBETCTBHH CO
crarseit 36 JIOEC. Ognako cO0p MOLUIMH WM APYTUX cOOPOB BPs Jin OynyT yCIIEIIHBIMU
B 3THX cliydasx (Hanpumep, Komuccusi npomue Umanuu (68/7).

UYro KacaeTcsi OXpaHbl NPOMBIIUICHHOM M KOMMEpPYECKOH COOCTBEHHOCTH, TO
HauOoJiee  pacHpOCTPAHECHHBIMH  BHJAMH  TMPOMBIIUICHHOM W KOMMEPUYECKOU
COOCTBEHHOCTH, KOTOpble yromuHatorcsi B Aenax Cyaa EC, sBnsroTcst maTeHThl, TOBAPHBIC
3HaKH, reorpapuuecKie HAMMEHOBaHUs U aBTOPCKHE IIPaBa.

B nmomosnHeHue K HCKIIOYEHUSM, MpexycMOoTpeHHBIM B crathe 36 IDEC, B cBoeit
npasoBoi npaktuke Cyn EC mpu3Hai, 9To rocyiapcTBa-ujaeHsl MOTYT A€NIaTh HCKIOUEHUS
Ha OCHOBE MMIIEPATUBHBIX TPEOOBaHUI. DTH BONIPOCH! paCCMAaTPUBAIOTCS HUXKE.

Obs3aresbHbIe (MMIIEpaTHBHBbIE) TpeOoBaHUsA’

WUmnepatuBHble TpeOoOBaHUS MOTYT NPHUMEHSTHCA TOJBKO 6 CAYYAsX HeuemKo
APUMEHUMBIX (HEOUCKPUMUHAYUOHHBIX) HOpM. B cilydae SBHO NMPUMEHUMBIX Mep, TOJIBKO
OCHOBaHus cTarbu 36 MoryT onpasaate MEQR.

Wmneparusable TpeboBanus (mandatory requirements / rule of reason)
o «Jlomomusier» 36 JJOEC
e [IpuMeHSIOTCSA TOJBKO B OTHOLICHHH MeEp, KOTOpPhIE NPUMEHSIOTCS
BCEM OJMHAKOBO (HEIMCKPUMHHALIMOHHBIE MEPBI).



o  OTKpbITBIH cnHCcOK: 3((EKTHBHOCTh HAJIOTOBOTO KOHTPOJIS; 3alUTa
300pPOBbsl  OOINECTBA; YECTHOCTh KOMMEPYECKHX CIEJIOK; 3alluTa
NOTPEOUTEINS; 3alIUTa OKPYKAIOIIEH Cpeibl; 3allyTa YCIOBUN Tpyaa, U
T.O.

Konnenuus nmneparuBHbIX TpeOoBaHUi Oblia pazpaboTaHa B MPELEISHTHOM MpaBe
Cyna EC B momomnHeHne K ocHOBaHUSM ctatbu 36. B wactHocTH, B Aene Cassis de Dijon
(C-120/78) cyn mocranoBwr: “llpemsarcTBusi sl TepeABIDKEHUS BHYTPU COOOIIECTBA,
0OyCIIOBJICHHBIE Pa3IMYMSIMU MEXKIy HAalMOHANBHBIMH 3aKOHAMH, KacalOUIMMHUCS CObITa
COOTBETCTBYIOUICH MpPOAYKLUWH, AODKHBI IPUHHMATBCA B TOM Mepe, B Kakoil 3Tu
MOJIOKEHUST MOTYT OBITh TPU3HAHBI HEOOXOAWMBIMHU JJISl BBIIOJHEHUS O0A3aTeNbHBIX
TpeOOBaHMM, KaCAIOIINXCS, B YaCTHOCTH, d3(PPeKTUBHOCTH (PHHAHCOBOTO HAI30pa, OXPaHbI
3MIOPOBBSl HACEJICHWUS, CIPABEINIMBOCTH KOMMEPYECKHX CHENOK W 3allUThl HHTEPECOB
notpeburens.” B 6onee noznnem aene Cyn EC mpusHan Takue o0s3aTenbHble TPeOOBaHUS
3aIIUTON OKPY>KAIOIIeH Cpesl, oAIepKaHue pa3Hoo0pasns mpecchl.. OHAKO 3TOT CIIHCOK
SBJISIETCSL OTKPBITBIM, ¥ TOCYJapCTBa-4CHBI MOTYT BBIABHUTaTh APYTUE apTyMEHTHI, KOTOPBIE
TaKKe MOTYT OBITh IIPHUHSATHI CYJIOM.

OO0s3arenpHBle  TpeOOBaHUS YacTO  BBIABUTAIOTCS B KadecTBE apryMeHTa
roCy/lapCTBaMU-YICHAMHM, MBITAIONIUMHUCSI OOOCHOBaTh HeueTko mnpuMenuMbie MEQRs,
OJTHAKO Cy[ TOBOJBHO cTpoT. B nene Cassis de Dijon (C-120/78) mpaButensctBo [ epmanmm
YTBEPKIaJo, YTO HEMEIKHE MpaBUiia O TPOLIEHTHOM COJIEPKAHUU aJIKOTOJS B ()PYKTOBBIX
JMKepax HeoOXOAMMBI [T 3alIUTHI 30POBbs HaceNeHus1 U noTpedureneil. Cya coracuics
C TeM, YTO J3TO MOTyT OBITh WMIIEpPAaTUBHBIE TPEOOBaHUSA, OJHAKO MPHHIUI
MPOTOPIIMOHATIBHOCTH HE COOJIIOAAeTCs JO/DKHBIM o0pa3oMm . B nene Rau (meno 261/81),
KOTOpOE KacaeTcsl YMaKOBKHM MaprapuHa, OeNbIHiiCKO€ MPaBHUTEIBCTBO 3asiBIJIO, HTO,
TpeOys1, 9T00BI MaprapiH OBLI YIIAKOBAaH B YIIAKOBKY KyOmdeckoi (popMbl, OHO JOOMBaeTCs
3alIUTHI MOTPeOUTENEH (YTO O3BOJSET MOTPEOUTENIO JIETKO OTIIMYATh MaprapuH OT Maclia
mo ymakoBke). Cyn BHOBb NMPHU3HAN, YTO 3alUTa MpaB MOTPEOUTENEH SIBISETCS OMHUM U3
o0s13aTeNnbHBIX TpeOoBaHW, oqHaKko benbrus He cMoma 06ecneyuTh MPONOPLUHUOHATEHOCTD
(CymiecTByrOT M Ipyrue MeHee OrpaHUYHUTENbHBIE CIIOCOObI, TaKhe, KaK MapKUPOBKa, MpH
KOTOPBIX MOXET OBITh JOCTUTHYTA Ta XK€ IIeNb-3alIUTa IIPaB MOTpeduTesei). AHATOTHYHOE
peleHne ObIJIO BEIHECEHO T10 JielTy O HeMelkoM muBe (178/84), B KOTOpOM HpaBUTEIBCTBO
I'epmannm yTBepkmano, 4To 3allpeT Ha WCIOJIh30BAHWE BCEX JI00ABOK B TIHMBE SIBIISETCS
HEOOXOAMMOM MepOM IS 3aIUThI 310POBbS HACENEHHUS.

Eme omHo nemo, xotopoe crouT ynomsHyth naeio Cliniqgue (c-315/92). 3nech
W3BECTHBI KOCMETHYECKHI OpEeHJ] OCMOpWJI HEMENKHe MpaBuiia, 3allpelaBIIne eMy
UCIIOJIL30BATh CBOE Ha3BaHWe. HeMelkue BiIacTu yTBEepKIalu, YTO MpaBuiia ObUTH BBEIICHBI
JUTSL 3alUTHl TOTpeduTeneld (YToObl MOTpeOuTenu He OBLTHM BBEIASHBI B 3a0ITyXKICHHE
OpeHIOM, Ha3BaHUE KOTOPOTO 3acTaBiseT TOJaraTh, 4TO 3TH KOCMETHYECKHE CPEJNICTBa
HUMEIOT Kakue-JInbo kimuuueckue crorictea). Cyn EC He commacuiics. OH MOCTaHOBHII, YTO
B TaKOM OTpaHUYEHUH HET HEOOXOJMMOCTH, MOCKOIBKY B APYTHX TOCydapCTBaxX-diieHaX
noTpeOuTeN He MyTaloTCs B HAa3BaHMHM W MpOAyKTax, Oonee Toro, mpomykums Clinigue
npoJaeTcs B KOCMETHYECKHUX Mara3uHax, a He B anTekax. To, 4To moTpebuTenu 10cTaTouHO
XOpoIo MHOOPMHUPOBAHBI U JIOCTATOYHO HAOIIONATENEHBI 1 OCMOTPHUTENBHBI, OBLIO TaKKe
ormeueno B Cyne EC B nene Mars (C-470/93).

B nene Danish bottles (Commission V. Denmark, 302/86) Cyn EC cormacuics c tem,
YTO OXpaHa OKpYKarolled cpelbl TakkKe MOXKeT ObITh 00s3aTelbHBIM TpeOOBaHUEM,
ompasapiBatouM HeueTko npumennMbie MEQRs. B nene Cinéthéque (OObeaniHeHHBIC
nena 60/84 u 61/84) ¢dpaniy3ckoe 3aKOHOOATENbCTBO 3alpellacT MapKETHHI BHUIIEO B
TeyeHne 12 MecsieB ¢ MOMEHTa MepBoro mnokaza (uisMoB B kuHoTearpe. Cym EC



COTJIACHJICS C YTBEPXKACHUEM (PaHILy3CKOTO MPABUTEIHCTBA O TOM, YTO TaKO€ OTPaHUICHHE
MOXeT OBITh ONpaBAaHO “‘OXpaHa M YKpPEIUIEHHE XYIOKECTBEHHBIX NpPOM3BEACHUN B
KadecTBE 3aKOHHOTO o0s3arenpHOe TpeboBanme. B geme Familiapress (C-368/95)
COXpaHeHHe pa3zHOoOpasusi mpecchl ObIIO0 A00aBIEHO B KAauyeCTBE HOBOTO 0O3aTENbHOTO
TpeOoBaHMUsI.

B wemaBuux pemax Komuccuu npomus Ionvuu (c-639/11) m Komuccuu
npomus Jlumevr (C-61/12) B COOTBETCTBUU C HAIIMOHAJIBHBIM 3aKOHOJATEIHCTBOM
o0enx CTpaH MOTYT pPErHCTPHPOBATHCS TOJIBKO TPAHCIIOPTHBIE CPEACTBA C
JIEBOCTOPOHHUM cuieHbeM Boautens. llompma w  JluTBa yTBepKAamu, dTO
3aKOHOJATENIbCTBO OSTHX TOCYJApCTB OMNpPaBJaHO HEOOXOAMMOCTBIO OOeCIeueHHS
0e30MacHOCTH JTOPOYKHOTO MABIMIKEHUS, MPUYEM IIOCIETHEe IPEACTaBIsieT coboit
UMIIepaTUBHOE TpeOOBaHUE, CBSI3aHHOE C OOIIECTBEHHBHIMU HMHTEpECaMu U
CIIOCOOHOE OTpaBaaTh TPEMSITCTBHE CBOOOTHOMY nBWXeHHIO ToBapoB. Cyxn EC
MTOCTAHOBHII, YTO ATO MOXKET OBITH 00s13aTeLHBIM TpeOoBaHueM. OTHAKO 00¢ CTpaHbI
HE TPUMEHSIM CHCTEMAaTHYECKUX OTrPaHWYEHHUH, MOMyCKAIOUINX KpPaTKOCPOUHOE
WCTIOJIH30BaHNE TPAHCIIOPTHBIX CPEJCTB, OCHAIICHHBIX PYIEBBIM KOJIECOM CIIpaBa,
KpOME TOr0, CTaTUCTHYECKHE JaHHbIE HE JIOKa3blBAIOT  CYIIECTBOBAHHS
MTOBBIIIICHHOTO PHUCKA.

I'nmaBa IX



Vil

KOHCTUTYIIMOHAJIM3ALIMSA NTOJUTUK EC:
BHEIIHAS NOJUTUKA EC, MIOJIMUTUKA
BE30ONACHOCTU EC U PETHOHAJIbHAS
INOJIMTUKA



BBeaenne

KOHCTI/IT}/HI/IOHHOC pasinynue MEXKAY BHYTPCHHUMHU [€JIaMU MW BHCHIHMMU CBA3SIMU
MOSIBIIIETCS. C TIOSBICHHEM TEPPUTOPUANBHOTO TocymapctBa. C  MONMATHYIECKUMHU
cooOmiecTBaMH, ONpEAeIIeMbIMU Teorpa@uyeckuMi TpaHUIAMH, WHOCTPAaHHBIC Jena
OTHOCHIIUCH OBI K TE€M BOIIPOCaM, KOTOPHIE TOBJIEKIN 3a COO0OW 'BHelIHee' W3MEpeHHe.
[Ipu3HaHMe WHOCTPAHHBIX JIET KaK OTJIMYHAS rOCYAapCTBEHHAs (DYHKIUS MMOITYYHIIO CBOIO
KJIaCCHUECKyI0 (opMmynupoBky B mnonuthdeckoin ¢uiocodpuu Jlxona Jlokka. Jlokk
KIIACCH(UIMPOBATl BCE BHEIIHWE KOMIIETEHIIMHM IO HWMeHeM 'dbenepaTuBHas' BIAcCTb,
KOTOpasd ABJISACTCA Kak: ‘cuia BOMHBI U MHpa, JIUI' 1 aJIbIHCOB U BCCX OHepaHI/Iﬁ CO BCEMHU
JUIIAMHA U COOOIIEeCTBaMHU. DTO OMpeeNieHHE IMOKa3hIBaeT KIIACCHYECKH 0ObEeM BIACTH
WHOCTPAHHBIX Jied. DTO OBLIO MPaBO PEIIUTh BOMPOC BOWHEI M Mupa. Bmacte [loroBopa,
TakuM 00pa3oM, MPEUMYIIECTBEHHO BOCHPUHATA KaK MPHUIATOK HANpaBO OT BOIHEI.
WHocTpanHble [nema, CleOBaTEIbHO, CUWUTAIM YacThIO HCIOIHUTENHHOW BJIACTH,
IMOCKOJIBKY OTHOIICHUA MCEXKAY rocyaapCTBaMM, KakK AyMalid, OCTAJIUCh B 'eCTeCTBEHHOM
cocrosHNK'. U ux ‘xapakrtep 0€33aKOHOCTH' OOECTEeUMsT apryMEHT HPOTHB KaKOTO-JTHOO
OTHECEHU TOJTHOMOYHI B 3TOW 00JIaCTH 3aKOHOAATEIHLHOHN BIIACTH.

B coBpemeHHOM Mupe 3T0 00OCHOBaHME HE Tak YOEIUTENbHO KaK TPUCTa JIET Hazaj.
BoeHHble KOHHOTAallMM B OCHOBE WHOCTPAHHBIX Jell OBUIM YacTHYHO 3aMEHEHBI
MOBBIIIEHUEM 3HAYEHUSI MEXIyHapoJHOTro JloroBopa Kak peryjaupyromiero HHCTPYMEHTA.
C uHTepHalMOHATU3AIMEH TOPTrOBIM U TOPTOBJIM B BOCEMHAIIATOM BEKE, BOZHUKIO HOBOE
HamnpaBlieHHEe WHOCTPAHHBIX JIeJl, PEerylHpyoIue MexayHapoaHsie JloroBopel. Pa3mep
Tapu(oB IS TOBAPOB JOJDKEH OBITh OTPETryJIUpOBaHa; peYHask HaBHUTalMs JODKHA Oblia
OBITH CKOOPAMHHUPOBAHA; W IIpaBa Ha MHTEJUIEKTYAIBHYI) COOCTBEHHOCTH, TPEOYIOT OBITH
3alUINEHHBIMUA. DTO Pa3BUTHE MNPUHYIWIO OJHOTO M3 Pa3pabOTYMKOB aMEPHKAHCKOU
KOHCTUTYIIMH TIPEJIaraTh TOMECTUTh JOTOBOPHYIO MPABOCIIOCOOHOCTE, TPOMEKYTOUHYIO'
KOHKYPHPYIOIINE KOHCTUTYLIMOHHBIE TPEOOBaHUS K 3aKOHOAATEIILHON BIIACTH.
I'mobanm3aus 1 SKOHOMHUYECKass B3aMMO3aBHCHMOCTh HAIlIEr0 BPEMEHH OYE€Hb YCHIIMIH
noTpeOHOCTh B MUPHOH IOpHAMYECKast KOOPAMHALIMS MEX Ly rocynapctBamu. Xotsi Coro3
HE sBJsIeTCSl rocygapcTBoM, oH - CoOl03 ToCyAapcTB, M HajeleH MPaBOM Y4acTHI B
MEXIyHAPOIHBIX OTHOIICHHSX. JTO 3aBHUCHUT - KOHEYHO - OT CTPYKTYPHI MEXIYHAPOIHOTO
mpaBa, a Takke camux esponeickux Cornamenuil. Pumckuii morosop 1957 roma yxe
MpU3HAT MEXAYHAapOAHYI0 JHYHOCTh EBpomeiickoro cooOmectBa, u JloroBop o
EBpomneiickoM coro3e Terepb NpeAocTaBiIsieT TaKylo MPaBocy0beKTHOCTH Co1o3y.



Coro3 - gaxe mociie JlnccaboHa - cTpagacT OT 'pa3aBOCHUS JIMYHOCTH' KOTAa JIEJI0 JOXOIUT
IO KOHCTUTYLHMOHHOTO pEKUMa s HMHOCTpaHHBIX gnen. O oOmagaer oOmiei
KOMIIETEHIIMEHN IS CBOe# '001Ieil BHENIHEN TOANTHKA U ToMuTHKH O6e3omacuHoctr' (CFSP)
B TEU; u oH o0nafaeT pa3nu4yHbIMU ONIpeeICHHBIMHA BHEIIHUMH MToTHOMO4HsAMHU B TFEU.
Ot aBa uccrouHnka He oObeaunHeHbl. Kak Cowo3 Oyzer [neiicTBoBaTh, M Kakue
YUPSKICHUS TOJDKHBI COTPYAHMYATH JJIsl HETO JUIA NEWCTBHS - 3aBHCHT, KaKOW U3 JBYX
KOHCTUTYLIMOHHBIX pEXUMOB mpumMensiercs. [lockonbky, B To Bpems: kak CFSP Bce eme
XapaKTepU3yeTcsl 'MCIOIHUTENFHBIM' TOCIOACTBOM, HPOLEIYPHI B CIICIIMAIBHBIX BHEITHUX
nHCcTpKMeTOoB Coro3a Omke K '3aKOHOaTeTbHOMY' OTACIICHUIO.

Kakne memn wmmeer Coro3a Kak akTOp Ha MeXIyHapogHOW apeHe? BHemHue menn
paszwbsicienbl B Cratbe 21 TEU. Ilocne npeknapanuu TPHUBEPKCHHOCTH HEKOTOPBIM
'YHUBEpCAIBHBIM' TIENISIM CTaThsl mpeaocTaBisseT (Coro3y MHOTHUM 'KOHKPETHBIM' IIENISM.
Tak, Coro3 J0IDKEH ONpeAeNuTh U MPOBOAUTH OOIIYI0 TOMUTHKY W JEHCTBUS, M JOJDKEH
paboTaTh sl BBICOKOW CTCIICHM COTPYJHHUYECTBA BO BCEX OOIACTAX MEXKIYHAPOIHBIX
OTHOILIEHUI, YTOOHI .

(a) oxpaHAThb €ro IEHHOCTH, OCHOBHBIC HMHTEPECHI, 0E30MaCHOCTh, HE3aBUCUMOCTh W
LIETIOCTHOCTB;

(b) OOBENMHWUTH W TOJACPKUBATH JIEMOKPATHIO, BIIACTh 3aKOHA, IIpaBa dYeJOBeKa W
MIPUHITUIIEL MEXKYHAPOIHOTO IIPaBa;

(c) obecrieunTh MHpP, TPEAOTBpATUTE KOHQPIUKTHI W YCHIUTh MEXIYHAPOIHYIO
0€30MacHOCTh, B COOTBETCTBUU C IIEJIAMHU M NpUHIMIAMU YcTaBa OpraHu3aiuu
O0benuHenHbix Haruii, ¢ npuHiimnamu XeJIbCUHKCKOTO 3aKIIFOYUTEIILHOIO aKTa | C
uensiMu Xaptuu [lapuxka, BKIt04Yast TeX, KOTOPbIE KaCalOTCs BHEIIHUX TPaHULI;

(d) cmocoOcTBOBATh CTAOMIBHOMY 3KOHOMHUYECKOMY, COIIMATBHOMY M HKOJOTHUECKOMY
Pa3BUTHIO PA3BUBAIOIINXCS CTPAH C OCHOBHOMW IENBI0 YHHUTOXKEHUS O THOCTH;

(e) TOOMIPATH MHTETPAIUIO BCEX CTPaH B MUPOBYIO SKOHOMHUKY, BKIJIIOUAs TOCPEICTBOM
MPOTPECCUBHON OTMEHBI OTPAHUYEHUN Ha MEXAYHAPOIHYIO TOPTOBIIIO;

() oxaspIBaTh MOMOIIL B pa3paboTKe MEXIYHAPOIHBIE MEpBI, YTOOBI COXPAHHUTH H
MOBBICUTh KA4€CTBO CPEAbl M CTa0MJILHOE YIpaBJICHHE TNI00aIbHONW €CTeCTBEHHON
MIEPEKUCIIOTOH CES [Tt 00eCcTeYeHNsT yCTOMYUBOTO Pa3BUTHS;

(g) TOMOYP HACENEHUIO, CTpaHAM W PETHOHAM, MPOTUBOCTOSIINM €CTECTBEHHOMY WITH
PYKOTBOPHBIM KaTacTpoQbl; 1

(h) TpoABHTaTH  MEXIYHAPOMHYHO  CHCTEMy Ha  OCHOBe 0oiee  CHIBHOTO
MHOTOCTOPOHHET0 COTPYJTHHYECTBA M XOPOIETO INI00AILHOTO YIIPaBJICHUSI.

Ho mns moctwxkenus 3tux neneit, Coro3 He MOXKET JIeUCTBOBATH MPOU3BOILHO. [I0CKOIBKY
B COOTBETCTBMM C MpPHUHIMIOM HajeneHus, Coro3 I0DKeH [eHCTBOBaTh ‘B paMKax
KOMIIETCHIIMH, KOTOPBIMH €ro HaJelwin rocyaapcrBa-wieHsl B [lorosopax’. W srtor
MIPUHLIMIT OTHOCHUTCS ‘M K BHYTPEHHEMY NEHCTBHIO, U K MEXIYHApOAHON NEATEIbHOCTH
Coro3a.

Komnerenuuu Coro3a B 00JIaCTM  MHOCTPAHHBIX /€N HAXONATCS B JBYX MCTOYHHKAX.
Paznen V JloroBopa o EBporetickom corosze umeeT aeno ¢ 'O0mielt BHENTHEH MOJUTUKOW U
NOJUTUKOW Oe3zomacHocTH', Torga kak Yacte V' [loroBopa o  @DyHKIMOHHPOBAHHU
EBpomeiickoro coro3a mepeduciser pa3nuyHyl0 BHEIIHIOI TOJNUTHKY, B KoTopoi Coro3
HaJleJleH MpaBoM JeicTBoBaTh. OTHOIIEHHS MEXIYy OSTUMH HMCTOYHUKAMU CIIOXKHBIE.
KOHCTUTYLIMOHHBIMH MecTaMu cloxHbl, cT. 40 TEU npoBOAMT KOHCTUTYHHOHHYIO
pa3IeNuTENbHYIO JTMHAIO MEXIy HUMH, U BCE K€ OHU TaKXe XHUBYT BMeCTE IOj OOmIei
KpbllIeH, nockoneKy ‘OO0mue nojoxenus: o Buemnem aeiictBun Coroza’ OTHOCATCS K
000MM M3 HHUX, DTO O3HAYaeT, YTO BCE BHEUIHHE Bo3jeiicTBus Coio3a yHpaBisIOTCS TEMHU



KC IMPUHOUIIaMU U LCIIAMUA .



BHemnss nonuTrka corosa

Paznen V noroeopa EC: CFSP Yacts V JloroBopa o FEU: BHemHee neiicTBre
I'maBa 1 KonkpertHbie ycroBust Pazmen | obmue nomoxeHus
TJTaBBI 2 OOIIMX TTOJIOKCHUH Ha Paznen Il obmiee koMMepUeckoe cTpaTernaecKkoe
pasnene 1 CFSP o6mas COTPYTHUYECTBO
KOJIICKTUBHAsI 0€30I1aCHOCTD Pazgen Il oTHOMIEHNS CO CcTpaHAMU TPETHETO
pasnena 2 0o0OpOHHAsS TIOJUTHKA MHUPa U MEXKYHAPOIHBIMU JIOTOBOPAMHU

Pazpmen IV rymanutapaas moMorb

Paznen V OrpannautenbHBIC MEPBI

Hazeanue VI OTHomieHus coro3a ¢
MEXTyHAPOTHBIMH OPTaHU3AIMAMHI U CTPAaHAMHU
TPEThETO MUPA U CTATHhEH O COIUIAPHOCTH

CymectByer omuo uckiodenne: Cratesi 216 TFEU mpemocraBnser Corody 'octarounyio'
KOMIICTCHIMA 3aKIHOYUTh MCKAYHApPOJHBIC IOT'OBOPEIL, KOTOpLIfI TOPHU3OHTAJIBHO MNPOXOJUT
yepe3 Bcro monutuky Corosza B Cormamenuu o OyHkunoHupoBanuu EBporeiickoro cowsa. B
HEKOTOPOM OTHOIICHHH 3TO TakuM oOpazom HamommHaeT Cratsio 352 TFEU u rapantupyer
ocoboe BHUMaHHE.

(2) O6masi BHELIHSS MOJATHKA U MOJUTHKA 0€30MaCHOCTH

Oo6mas xomnereHiuss Coro3a Ha MHOCTPAHHBIX JejiaX MOXKET ObITh HaijeHa B Pasmene V
Horosopa o EBpormetickom coroze. Bropas ['maBa storo pa3aena nmeet aemno ¢ 'OOmieit BHEUTHEH
MONUTUKOW W monutukodl OezomacHoctr'. Ct. 24 TEU 3pmece mnpepoctaBmsier Coro3
‘KOMIICTCHIIMIO B BOIIPOCaxX OOIIei BHEIIHEH MOJUTHKHM M IMOJMTUKHA 0E30IMaCHOCTH [KOTOpPas|
JOJDKHA TTOKPBITH BCE 00JIaCTH BHEIIHEH MTOJUTHUKU U BCE BOIIPOCHL, Kacarouuecs 6e30MacHOCTH
Coro3a, BKIIIOYas MPOTPECCUBHOE CO3JaHUE TOJIMTUKHM OOIICH 3alluThl, KOTOpas Morjia Obl
npuBecTH K oOmield 3ammre’. OTa 00mas KOMIIETEHIHUS BIIOCIEICTBHM pa3jioMaHa Ha
KOHKPETHBIE YCJIOBUS, UMEIOLIHE A€o0 ¢ BiacTbio Coro3a MPUHATH pewieHus. ¥l OTHOCUTENbHO
3aKIIIOYEHUs] MEXIyHapOIHBIX cornamieHuid, B cr. 37 TEU o0bruHo roBoputcs, uto Coro3
MOXET 3aKIIOYUTh JOTOBOPHl C OJHMM MJIM HECKOJIBKMMH TOCYJapCTBaAaMH  HIIU
MEXIyHAPOIHBIMUA OPTaHM3ALMSAMH B 00JIACTAX OXBaYeHHBIMH 3ToM [ 1aBoif’.

KonmnexkruBHast ©Oe3zomacHocTs u  OOoponHas mnonutuka (CSDP) paccMmatpuBaroTcs Kak
‘HeorremiieMas yacte’ CFSP. Kakos 00bem CSDP? Ilocnenuuii ‘nomken npegoctaButh Cowo3y
OIEPALMOHHYIO MPOU3BOJUTENBHOCTE , KOTOPYI0 COI03 MOXKET HCIIONb30BaTh ‘B MUCCHSIX BHE
Coroza Ui TOJJAEpKaHMS MHpa, NPEAOTBpAIlCHUS KOHPIMKTA W YCHIMBAIOLIUHA
MEXKIYHApOJIHYI0 0€30MacHOCTh B COOTBETCTBUM C TNpHHOMNAMKU YcraBa OpraHuzaiuu
O0benunennbix Hamuit’. Yixe Hocst umsi, CSDP nomxen OBITH - B Oy IyIIeM - TaK)Ke BKITFOYAIOT
‘IporpeccUBHOE CO3/1aHue 001Iei 000poHHOM MoaUTHKH Coro3a *. DTO MPOU30MIET, KaK TOIBKO
EBpomneiickuii coBer Tak pewmMT. 3HauuTeNbHO onHako cT. 42 TEU cogepxur
KOHCTUTYLIMOHHYIO TapaHTHIO, 4TOOBl HE HAHECTH YIIEepO HEWTPalIUTeTy ONpeAeseHHBIX
TOCYy/IapCTB-WIEHOB W YBa)KaTh’ 00f3aTeNbCTBA APYTUX TOCYIApCTB-wieHOB B OpraHu3aiuu
Cesepoarnantudeckoro gorosopa (HATO).

Yacte V TFEU cogepxut cempb pasnenos. [locie moarBepkaeHUs OOIIMX MPUHIIAIIOB U LIEIeH
. 2 - w
BHemmHero BoszaekcTeust Corosa, 3 TpH paszzeiia MMEIT JeJI0 CO CICHUAIbHON BHELIHEH



MOJINTHKOM, 2 1Ba MOCIICYIONINX ~WHCTUTYIIMOHAIBHBIC BOMIPOCHI W OTHO  pasmenl

ycraHaBiauBaoT 'CTaThl0 O CONMHMIAPHOCTH. BONBIIMHCTBO BHEMHUX KommeteHmmid Coro3a
HaxonuTcs B pazgenax |l-1V. Ho MBI Takke HaXoouM KOMIIETEHIHMH B MHCTHTYLHOHAIBHBIX
ycnoBusix. Pazgen V takum o6pasom npenoctasiser Coro3y oOIIyr0 KOMIETSHINS 3aKITIOYNTh
MEXKIYHApOIHBIE JOTOBOPHl M CIEUUAJbHYI0 KOMIIETEHIMS 3aBEpIINTh 'HOTOBOPHI O
corpyauuuectse'. Hakonen, pazaen VI mpenoctasnsier Coro3y TOPU30HTANBHYIO KOMIIETCHLIUS
YCTAHOBUTH U MOAJEPKATH COBMECTHBIC OTHOILICHUS, KOTOPBIE ABISIIOTCA HEOOXOAMMBIMH, - C
MEXIYHApOIHBIMH OpraHu3alusaMu, B ocodeHHocTH Opranuzanueit O0venuHeHHbIx Hanwmit u
CosetoMm EBporrb!.

Paszmen Il xacaercs Common Commercial Policy (CCP) Coro3za. D10 - BHelIHee BBIpaXKeHHE
BHyTpeHHero poiHKa Cotoza. Corozy 37ech 3amaloT padoTy, 4TOOBI TpEeACTaBHTH OOLIHe
KOMMEPUYECKHE HHTEPECHl TI'OCYIApCTB-WICHOB Ha MEXIYHApOTHOH apeHe H CIoCOOCTBOBAThH
‘TapMOHMYHOMY Pa3BUTHIO MUPOBoOW Toproeiu’. B cootBercTBuu co Cratneir 207 TFEU, Coros,
TakuM 00pa3oM, SIBHO HAJAEJCH NPaBOM IPHUHATH (OAHOCTOPOHHHUE) 3aKOHOIATEIbHBIE aKThl U
3aKIIOYUTh MEXKIyHaponHble JoroBopel. O0bem CCP mokpbIBaeT Bce BONPOCHI, HMEIOIIHE
OTHOLICHUEC K TOPIOBJIC B TOBapax MU YCIyrax, KOMMEPUYCCKUX acCIICKTax HHTeHHeKTyaJILHOﬁ
COOCTBEHHOCTH U HPSAMBIX WHOCTPAHHBIX MHBECTUIMAX. OIHAKO KOMIETEHIMS CTAJIKUBACTCS C
JIBYMSI SIBHO BBIP2&KCHHBIMH JUMHUTAMHU - OAWH OMPEICICHHBIA M OIuH oO0mmii. Bo-mepBhIx,
JloroBOpBI 0 MEXTyHAPOTHBIX MEPEBO3KaX KOHKPETHO HCKitoueHb! n3 o0pema CCP. U Crates 207
TFEU ycranaBmuBaeT BTOPO# - 00mIuii - orpannuurens kommereHusro CCP. O1o ykaspiBaeT, 4To
ocymiecteiaeHue komrneteHIIMUCCP ‘He H0/DKHO 3aTparuBaTh ONpECiICHUE TPAHUI] KOMITCTCHIIMN
Mexnay Coro3oM W rocyaapcTBa-wieHBl. JTO oO3Haudaer, 4yto komnereHuuss CCP momkna HaiTh
CHUCTEMHOE OrpaHHuYeHHE BO BHYTPEHHHMX KommeTeHHusx Coro3a. DTOT 3ampeT WLTIOCTPUPYETCs
MPAaBWJIOM, YTO OCyIecTBiIeHue kommereHiuu Coro3a B oomactu CCP ‘He MOHKHO MPUBOJIUTH K
COIJIACOBAHHIO 3aKOHOJATEIbHBIX WM PETYIHMPYIOIIUX YCIOBHH IOCYJapCTB-WIEHOB, IOCKOJIBKY
JloroBopHBI UCKITIOYAIOT TAKOE COTIIacOBaHUE .

Pazpmen Il nmeer nmemo ¢ Tpemsi CBA3aHHBIMHM, HO OTIMYHBIMHM HANPABICHUSMHU BHELIHEH
nonutuku Coro3a, pa3MelIeHHBIMH B Tpex TiaBax. Bce Tpu monutuku mozsoisier Corosy
IIPUHAMATh OJHOCTOPOHHUE MEpPBI MU 3aKII0YaTh MEXIYHAapOIHBIE IOIOBOPHI C TPETBUMU
rocynapctBamu. ImaBa 1 xacaercs 'CoTpynHudecTBa B LEISX pa3BUTHA', TJaBHAs LENb
KOTOPOTO SIBISIETCS ‘COKPAIEHUEM H, B JOJITOCPOYHON MEPCIEKTUBE, YHUUTOKEHUE OeqHOCTH’

B PAa3BHBAIOLIMXCS CTpaHax. [7aBa 2 pacmmpsier pasiuuHble (OpMBI HOMOIIM ‘CTpaHam
TpPEeThero Mupa KpoMe pasBuBatomuxcs oxpyros’. Kommerenuuss Coro3a B OTHOLICHHU
TYMaHUTapHOH TOMOIIM MOXET ObITh HaijeHa B [nmaBe 3 storo Haspanus. Dto paszperraer
Coro3y OKa3bIBaTh ‘CHELUAIBHYIO MOMOIIL U OCBOOOXKICHUE W 3aLIMTY UIS JIIOJEH B CTpaHax
TPETBET0 MHpPA, KOTOpHIC SIBISIFOTCS YKEPTBAMH CTUXHUHBIX O€JICTBUI WM PYKOTBOPHBIX
KatacTpod Uil YHOBJIETBOPEHUS TYMAaHUTAPHBIX MOTPEOHOCTEH, CIEOYIOIIMX U3 ITHX
Pa3INYHBIX CUTYALHH.

Hakonen, Paznen IV Bpydaer Coro3y KOMIETEHITUIO NMPHUHSITh SKOHOMHYECKUE CAHKIIMH. JTO
OJTHOCTOPOHHHME aKThl CO 'TpadHBIM' XapakTepoM. OTa KOMIETEHIMA uMena OoraTyio
COOBITHAMH KOHCTHTYLMOHHYIO HCTOPHIO, '° M BCE €Ile COCTABISET CTPAHHOE SBIICHHE.
[Mockonbky cormacHo Cratbe 215 TFEU, Coro3 He HajeneH mpaBoM JCHCTBOBATh Ha OCHOBE
OJTHOH TOJIBKO 3TOM KOMIIETEHTHOCTH. DTO MOXET TOJBKO OCYIIECTBHTH 3Ty KOMIICTCHLIUS
nocie moeo, kak Coro3 ocymectBuil cBoto kommereHiuss CFSP. IlociaenHui, 10KHO OBITh,
OBUT OCYIIECTBIIEH OCPEJCTBOM PEIIEHHs B MOJIb3Y ‘TIPEPHIBAHMS MM COKPALICHUS, YACTHIHO
WX IIOJJHOCTBHO, 3KOHOMHYCCKHUX H q)HHaHCOBI)IX OTHOIIEHUH C OJIHOﬁ NN HECKOJbKHUMU
CTpaHaM¥ TPETHEro MHpa’; *® WM, OTHOCHTEITBHO ‘YMHBIX CaHKIMW, MPOTHB ‘(QU3NUECKUX JIUI]
WIN IOPUIMYECKUX JUI M TPYNI WM HErocyAapcTBEHHblE Npeanpuatus. B Takom ciydae,



Coro03 Toraa HajaejeH IPaBoM peaiin3oBaTh 3T0 perieHne CFSP yepes ‘HeoOXoauMBIE MEpBI,
npuHATeIe B coorBercTBHM co Crateeit 215 TFEU. IlpemoctaBnenme HeHCTBUTEIHEHO
COCTaBJISICT IICHTpalbHYIO Iutardopmy st BHenpeHus Pesomonmii Coera besomacHoctn
Opraam3arun O0bennHeHHBIX Harmi.

B cootBetrcTBum ¢ Pumckum JloroBopm 1957 rona, EBpometickuii coro3 00afan TOIbKO IByMS
SBHO BBIPOKEHHBIMH JIOTOBOPHBIMH TIPABOCTIOCOOHOCTSIMH: OAWH OTHOcHTENbHO OOrien
Kommepueckoil MOMUTHKH, U IpYrol OTHOCUTEIBHO JIOTOBOPOB O COTpyAHHYecTBe. I B TO
BpeMsl Kak IOCIeAyIomie monpaBku J[oropopa MMeIOT - 3HAYATEIHHO - YBETUYCHHOE YHCIIO
OTIpeJIeIEHHBIX JIOTOBOPHBIX MPABOCIIOCOOHOCTEH, HE CyIIeCcTBOBaia HHKakas oOmas ‘Bracte
3aKJTFOYEHUS JOTOBOPOB EBporerickoro coro3a. 9To OTCYTCTBHE OBIIIO OTMEYEHO. M B mombITKe
npenoctaButh Coro3y OOIIyl0 KOMIIETEHIMS 3aKIIOYHTh MEXIYHApOJHBIE TOTOBOPHI
EBponeiickuii cyn u300pei TOKTpUHY MOAPa3yMeBaCMbIX BHEIIHUX MOTHOMOYHH.

CymiecTBoBaHHE TOIpa3yMeBaeMbIX MOTHOMOUNH Obl1o BeipaxkeHo B ERTA. Cyx 3mecs mpuzHan,
Cpelu MPOYero, 4YTo KOMIETEHIUS 3aKIIOUNTh MEXTyHAPOIHbIE T0TOBOPHI ‘BO3HUKAET HE TOJIBKO
M3 SIBHO BBIPAKCHHOT'O HAACJICHHA B COOTBETCTBUU C I[OI‘OBOpM’, ‘HO MOXKET OAMHAKOBO BBITCKATh
U3 JpyTuX ToNoXkeHnd JloroBopa M OT NPUHATBHIX MEp, B paMKaxX TeX YCIOBHH COIO3HBIX
yupexxaeHus. JIOKTpuHa ToApa3syMeBaeMbIX IonHoMouMii JloroBopa wuMena  CIOXHYIO
KOHCTUTYIIHOHHYIO WCTOPHIO U OOBEOUHSCT TpWU JHUHWHU. JIMCCAaOOHCKHUU TOTOBOP MMOTBITAIICS
MOMECTHTH TOKTpUHY B CtaThio 216 TFEU.:

Co103 MOXKET 3aKJIIOYUTh JOTOBOP C OIHOH WJIM HECKOJBKUMH CTpaHaMHu
TPEThEr0 MHpa WIU MEKAYHAPOJAHBIMH OpraHusanusMu rae  Jloroeop,
HE00X0 UM, YTOOBI JIOCTHTHYTh, B paMKax Noiautuku Coro3a, OIHOW U3 LENCH,
YHOMSIHYTBIX B JlOroBopax, WM MPEeIyCMOTPEH B IOPHIMYECKH 00s3aTEIHHOM
Coto3e, NEHCTBYIOT WM, BEPOSATHO, 3aTPOHET OOIIME MpaBUIa UM U3MEHHUT UX
00BEM.

B To Bpems kak mpu3HAHWE SBHO BBIPAXEHHBIX JOTOBOPHBIX MpaBocrmocoOHocTet Corosa
0Ka3ajJoCh PEryJIMPyeMbIM B JPYroM MECTE B COOTBETCTBHM C JlOroBOpamH, IpEI0OCTaBICHHE
Co103y 0CTaTOYHYH KOMIETEHIIUS MTO3BOJISIET MY 3aKIIOYNTh MEXKIYHAPOIHBIE JOTOBOPHI B TPEX
CUTYaITUsX.

IlepBas anprepHatuBa, ynomsnytas B Crtatee 216 (1) TFEU, npenocrasnser Bmacts Jlorosopa
Coro3y, ‘Tae 3akmoderne JloroBopa HEOOXOAUMO ISl TOCTHXKEHHS, B paMKax nonutuku Coro3a,
OJIHOM M3 IeNel, ynmoMmsHyThiXx B JloroBopax. Ota (opmynupoBka - - mozo0Ha TOH, KOTOPYIO
MOXXHO HaiitTm B o0med kommereHmuu Coro3za B Craree 352 TFEU. U ecnmu Cya pemmmn
MOATBEPANUTh JTOT mapaienu3M, y Cors3a Oyaer ocTaToyHas KOMIICTCHIUS 3aKJIIOYUTh
MEXIyHapOJIHbIC  JOTOBOPHI, KOTOPBIA  ToOmajgaer Tmoj  ropucaukiuioo  JloroBopa o
OyaknuonupoBannn Coro3a. JTa KoMIleTeHIWs Obuia Obl Oojiee IIMPOKOW, 4YeM CyneOHas
JIOKTPYHA TMapaJlIC)IbHBIX BHEIIHUX MTOJIHOMOYHIA.

Crates 216 yrmoMuHaeT 1Be TONOTHUTEIBHBIX cUTyaruu. Coro3 OyIeT Takke HajeleH MPaBoM
3aKJIFOYUTH MC)K}IYHapO)IHI)Ie JIOI'OBOpI)I, rac 3TO ‘HpeHyCMOTpeHO B IOpI/IJII/I‘ICCKI/I
00s13aTeTbHOM aKTe WIIM, BEPOSTHO, 3aTPOHET OOIue MpaBwiia WIK U3MEHHUT ux oO0beMm’. Obe
aHBTepHaTI/IBI)I JCJIarT Cyn{eCTBOBaHI/Ie BHCIHHCI>'I KOMIICTCHIINU 3aBUCAIIINUM OT CYHIeCTBOBaHI/IH
BHyTpeHHero 3akoHa Coro3a. Teoperndecku, TpyAHO MPHU3HATH, YTO COI03 MOXKET PacCIIupUTh
CBOM KOMITeTeHIIMH Oe3 morpaBku J[oroBopa mocpe/cTBOM MPOCTOTO NMPHHSTHS BHYTPEHHHUX
nericteuii Corosa.



KakoBbl KOHCTHTYLIMOHHBIC OTHOILICHHS Mexay oOmed kommnereHuusto Coro3a CFSP u ee
CHEIATFHBIMA KOMITETEHIIUSAMH, TEPEYNCIIEHHBIMA B YacTH BHEIIHWX CHOIIeHWH JloroBopa o
OyukuuonupoBannu EBponeiickoro coro3za? ['panmma mexny CFSP wu  jgpyroii  BHermHein
MOJMIUTUKOW BCErJa TOpsSY0 OcmapuBanach. lIpudnHa S5TOTO COpPEeBHOBAaHWS HAXOIUTCSH B
pa3eIbHOM MPOLETYPHOM pEeXHUME JJISl KaKJOro KOHCTHUTYLIHOHHOTO MOJMHOMOouHs. B To Bpems
kak CFSP Bce emle - MpenMyIIECTBEHHO - YIPABISIETCS MEKIPABUTEILCTBEHHBIM MPOLETYPHBIM
pEeKHMOM, CTieNraNbHas BHEMTHS moauThka Coro3a SBIIeTCS HAAHANMOHAIBFHON IO XapakTepy.
KiroueBbIM  ycI0BHEM, YHPABISIONIMM TpPaHUIICH MEXIy MeKnpaBuTelbcTBeHHBIM CFSP un
HaTHAITMOHAEHON BHeImHeHW moymtukon Coro3a, sBisercs Crates 40 TEU. Buenpenne obmieit
BHEIIIHEH MOJUTHKH U TIONUTHKHN 0€30MacHOCTH HE TOJDKHO 3aTparuBaTh MpUMEHEHUE MPOLEeaAyp U
CTCTICHb MOJTHOMOYUH YUPEKIACHUMN, YII0KEHHBIX JloroBOpaMu Juis OCYIIECTBICHUS! KOMIICTCHIIUN
Coro3a, ynmomsiHyThIX B CTaThsx 3 - 6 JloroBopa o ®yHkumonupoBannu EBponeiickoro coro3sa.

TodHO Tak k€ BHEApPEHUE MOJUTHKU, NepeurcieHHOW B Tex CTaThsiX, HE JOJDKHO 3aTparuBaTh
MIPUMEHEHUE MPOLEAYP U CTEHEHHU MOTHOMOYMM yUpexACHHH, 3aKperuieHHbIX JloroBopamu ams
ocyiecTBiIeHUs KommeTeHIui Coro3a B COOTBETCTBUM C 3TOH [ aBoii.

OT0 pazpaboTaHo, YTOOBI MIPEMATCTBOBATh TOMY, 4T00bI COBET MCTIOIB30BaN KommeTeHnu Coro3a
CFSP, rne mpaBo perpecca K 0JIHOM M3 HaTHAIIMOHAIBLHBIX KoMIteTeHImi Coro3a Bo3MokHO. Cyj
uaTeprperrpoBan 5tor acnekT Crarem 40 B ECOWAS. Ciydali BKITIOUHI IOPHIAIECKYIO
MPETCH3UI0 K KOHCTUTYHHUOHHOCTH jaercTBuii Coro3za, OOpIOUIUMXCSA CO CIPEIOM CTPEIKOBOTO
OpYXHS H IIETKOTO BOOPYXKEHHS B ‘DKOHOMHUYECKOM COOOIECTBE 3amagHblX appHKAHCKUX
rocymapcte’ (ECOWAS). Otu aeiicTBrs MOKHBI OBUTA OBI OBITH TIPHHSITHI O] KOMIIETCHIIUSIO
CFSP wimu xommereniusiro Coro3a B COTpyAHMYECTBE B Iensx pasButusa? Cyj Hamiena, 4to
JIEHCTBYSI CTPEMILTUCH K OOIIEH e MHOCTPAHHBIX JIeNl U ONPEIEICHHOM e COTPYIHUYECTBa B
uensix passutus. OpHako, moka nenb CFSP Obuia Tombko snu300om, Coro3 MOT NPUHSATH CBOU
JICHCTBYSI HA OCHOBE €0 OINPE/ICICHHBIX BHEIIHMX KOMIIETEHIMM. Pemarommii Tect ObUT CPOIHU
TECTy 'LIEHTpa TSHKECTH'.

OT1oT pesynbTar OblT 'mernpasneH’ JluccaboHckuM moroBopoM. Jlncca®GoHCKuUiT JOTOBOpP T00ABHIT
BTOpyto mompaBky k cr. 40 TEU. IIpemocraBienue Temepb OAWHAKOBO 3allUIIAET
MexnpaBuTebcTBeHHBIH CFSP oT HagHAIMOHAIEHOTO BTOPXKEHHS J0 ONPEICIICHHBIX BHEUTHUX
komnetennuit Coroza. ECOWAS mpenmoxw, uto0s! akT Cor03a, KOTOPBIH OJMHAKOBO CTPEMUIICS
k CFSP u non-CFSP uenu, gomkeH ObUT ObITh pa3jeiieH Ha JIBa OTICIIbHBIX JIEHCTBHUS - C OJHUM
aktoM, mpunumaeMbiM mox CFSP w npyroil mox crnenuanbHOW MPaBOBOWM OCHOBOW B pamMKax
Cornamrenuii. I B To Bpemst Kak 3TOT 3ampeT Ha JIBOMHYIO MTPaBOBYIO OCHOBY JUISI € IMHCTBEHHOTO
aKTa MOXXET BCE eIIe OTHOCHUThCA K OJHOCTOPOHHUM jeiicTBusM Coro3a, Ooyiee TPYAHO
BOOOPA3UTh IS 3AKITIOYCHUST MEKIYHAPOIHBIX cornarienuil. [Tockonbky JInccaboHCKuiT TOroBop
YCTaHOBWJI €MHCTBEHHBIN 00beuHeHHbIN opsiaok a1t CFSP u non-CFSP [Joroeopa.

Kak nmy4mie Bcero xapakTepu3oBaTh KOHCTUTYLIMOHHbBIE OTHOIIEHHUS Mexay komnereHuusto CFSP
U CHEIMUATHHBIMA BHEIIHUMH HcTouyHWKamu mmraHus Coro3a? JluccaboHCKkuiA JOTOBOP
npeanoxun uuero, yro uenu Coroza CFSP dopmupyror otaensubiii Habop ueneir Corosza. U B
cBere obmiero xapakrepa 3tux 1esneid, CFSP momkeH mydiine Bcero ObITh paccMOTpeH Kak lex
generalis k cneyuanusuposannoii nonuruke Coroza B Yactu V TFEU. D10 npezcraBineHue yuenur
NIEPBOCTENICHHOE 3HAYEHHWE - HO BEChMa YCJIOBHBI HPUOPHUTET - K CHEHMANbHBIM BHEIIHUM
komrnereHnusM  Coroza.  Ilociemnuit  oOpatutcs Kak  Oosiee  yCOBEpIIEHCTBOBAHHBIN
KOHCTUTYLIMOHHBIM MaHIaT BHemHedl mnonutuku Coro3a, Be3le, rae ACHCTBHE MOXKET OBbITh
MOJHOCTBIO OCHOBAaHO Ha TOW KOMIIETEHTHOCTH. B oTiiMuMe OT 3TOro, KaXAbld pa3, Koria
cnenuanbHas 1enb Coro3a sIBISETCS TOIBKO 3MU30JI0M K OOIIEH 1eJr BHEIIHEH TOJIHMTHUKU aKTa



Coro3a, cr. 40 TEU Bmpenp 3amutur CFSP. Takum obpazom akt Coro3a, KOTOPBIH, IJTaBHBIM
o0pazoM, cTpeMHuTCS K OOIIeH BHEUTHEMIOJUTHYSCKON M€, W TOJBKO CIyYalHO IIeNH
COTPYJTHUYECTBA B IIEJIAX Pa3BUTHS, JOJDKEH OyaeT ObiTh ocHoBaH Ha CFSP Coto3sa.
Xapaxktepuctuka kommereHimu CFSP kak lex generalis mpespaiiaetT ero Bo BCIIOMOTaTelIbHYIO
komreTeHnuss - kak Crates 352 TFEU gns  BHyTtpenneiét mnonutuku Coroza.  OTOT
BCIIOMOTATEJIbHBIA XapakTep YCTaHABIMBACT - 3a HCKIOYeHHeM KommereHimu Coro3a Ha
'OrpaHUYUTEIBHBIX Mepax - B3auMHbIe OTHOmeHHs Mexay CFSP u cnenuanbHBIMH BHENTHUMU
KoMmreTeHnusAMH. YeM Oonee MIMPOKUN HHTEpIpeTalus, AaHHAS TOCICAHEMY, TEeM MEHBINNI
ocraercs 00beM KommeTeHIHCFSP.

KakoBa npupoma Coro30B BHelIHUE KoMIieTeHIMu? Kakue kareropuu KOMIETESHITUH CYIIECTBYIOT
BO BHelmHeH chepe? OTHOCUTEBHO UX KOHCTUTYIIMOHHOTO Xapaktepa JloroBopa He AEnaroT - Kak
NPaBWIO - Pa3jMYar0T BHYTPCHHHE W BHEIIHHWE KoMIeTeHIMU. M JelcTBHTENBEHO, B 00IacTsX
komneTeHnuid Coro3a, mepeuncieHHbix B Cratbsix 3-6 TFEU, Mbl HaxoJuM MHOTO BHEUTHHX
KOMITETCHITHHA.

[Tpupona kommnerernnnCoroza CFSP Obuta mpaBoBO¥ mpoOIeMol Ha4YWHAS CO CBOETO Hadaa.
CoryacHO paHHEMY MPEJICTaBICHUIO, 3aKOH, NPUHATBHIA jius  kommereHiwu CFSP, Obun
'KJIACCHYECKUM' MEKIYHApOIHBIM IIPaBOM, KOTOPOE KOHTPAcTUPOBAJIO C HaJAHAIMOHAJIHHBIM
EBPONCHCKAM 3aKOHOM, MPHHATHIM 1oA 'oObaHBIMH' KommereHmmsMu Coroza.  Btopoe
MIPEJICTaBJICHUE, B OTIMYNE OT ATOTO, YTBEPKAAN0, uTo KomrreTeHImu CFSP Oplii yacThio OJJHOTO
U TOTO JK€ EBpOMeicKkoro mpaBomopsaka. JlmccaOoOHCKHMIA JOTOBOp YKpENmHII 3TO BTOPOE
npencrarinenue. [Ipu npusHanwm, uro CFSP  ‘mopguuHseTCS ONpENC/ICHHBIM NpaBHJIaM U
npouenypam’, noarsepxaatoT dorosop o EBponerickoM corosze u JloroBop 0 @yHKIUOHUPOBAHUU
EBpomeiickoro coro3a, uto 3T 1Ba JloroBopa ‘MMEIOT TO K€ IOpUAUYECKOE 3HAYCHHE . ITO
BKJItoUaeT BTopuuHblid 3akoH CFSP. [lns neiicrButenbHo, kommnereHiuu CFSP Oyayr
OCYILECTBIICHbI 'OOBIYHBIMU' HPAaBOBBIMH HHCTPyMEHTaMH mpasomnopsiaka Coro3a, Bce XK€ B
oTiuure OT 'oObiuHOrO' 3akoHa Coro3a, mpsiMoe BiusHue 3akoHa CFSP, kaxkercs, sBisercs
UCKIMIOUUTENbHBIM. Kak Mbl TOTIa ydiie Bcero xapakrepusyem kommereHuun CFSP? JloroBopsr
paccmatpuBaroT komrerenin CFSP B oTiuune ot komnerenimii Coro3a, ynmoMsiHyThIX B CTaThix
3-6 TFEU. Ho kakoB ux TouHbIH Xapaktep? MbI MOTIIH Obl HAWTH MEPBBII KIIFOY K STOMY BOIIPOCY
B Crarbe a 24 TEU c npuponoii komnetreHuunCFSP. Bropoii ko4 k mpupoae KOMIIETSHLUH
CFSP wmor Obl ObiTh HaiimeH B /[lekmapaummu 14 x eBpomeiickum JloroBopaM, KoTopas
noguepkuBaeT, yto KommeTeHuuss CFSP ‘He 3aTpoHET CyIIECTBYIOLIYIO MPAaBOBYIO OCHOBY,
00513aHHOCTH M TIOJTHOMOYMS KaKAOTO TOCYAapcTBa-wieHa OTHOCHTEIbHO (OPMYIUPOBKH H
MTOBEJICHUS €€ BHEIIHEH MOJTUTHKH, €€ HAIIMOHATHHOU TUTIIIOMATHYECKON CITy>KOBI, OTHOIIICHUN CO
CTpaHaM{ TPETHEr0 MHUpa M Y4acTHEM B MEXKIYHAPOAHBIX OpraHuzauusx’. Ota GopMyIupoBKa
ONTM3KO MOJXOJMUT K HJlee MapaUIebHOH KOMIIETEHTHOCTH, HO JYYIIHH BUJ HACTaWBaeT, 4TO
kommereHuu CFSP siBstrorest 'ocoOeHHbIME' MM ‘SUT generi B ipaBoniopsizike Coro3a.

Mp&1 HaxoIMM BTOpPOE MCKITIOYEHHE K '00BIYHBIM' KaTeropusm xomrereHmn Coro3a B Cratee 3 (2)
TFEU. IlpenoctaBieHne NpeaOCTaBIseT CIENMANbHOE NpaBuio st KommereHimn Coro3a
3aKJIIOYUTH MEKAYHAPOJHBIE JOTOBOPHI. DTO YKa3bIBAET:

VY Coto3a 1oymkHA TakKe OBITh UCKITFOUHUTENbHAS KOMITETSHIIHS [T 3aKitoueHus [lorosopa, kormia
ero 3aKiroueHue OyaeT MPeayCMOTPEHO B 3aKOHOAATEIbHOM akTe Coro3a WiIn HeOOXO0AMMO, YTOOBI
1mo3B0jiuTh COM3y OCYIIECTBUTh CBOK BHYTPEHHIOK KOMIIETEHIIMS, WM IOCKOJBKY €ro
3aKJTFOYEHUE MOXKET 3aTPOHYThH OOIIHE MTPABIJIIA WU H3MEHHUTh UX 00BEM.



B nomonHeHWe K KOHCTUTYIIHOHHO (DUKCHPOBAaHHBIM WCKJIIOYUTEIBHBIM KOMIICTCHIIUSM -
ynomsaHyTEI B Ctathe 3 (1) - mpaBomopsmok Coro3a TakkuM o0pa3oM IPH3HACT BO3MOXKHOCTH
OUHAMUYECKO20 POCTA €€ UCKITFOUNTEIIBHBIX KOMIICTCHIUI BO BHEIIHEH cepe. MBI MOCMOTPUM Ha
KOHCTUTYIIMOHHYIO TPAKTHKY BIIOCJICACTBUU HCKIIOUUTENHHBIX TNpaB CHayala, Mpexie, 4YeM
MOJIBEPTHYTH KPUTHKE €€ 0a30BYI0 KOHCTUTYIIHOHHYIO TCOPHIO.

CormacHo Cratbe 3 (2), Coro3 MOXET BIIOCIEACTBUU IONYYNUTh HWCKIIOYUTEIHHYIO BIIACTh
3aKIIIOYEHUs] JOTOBOPOB, TNle OJHA W3 TPEX CUTYalWd BBIMOJIHSETCA. DTH TPU CUTYalMH, Kak
TOBOPSIT, OCHOBAHBI Ha TPEX M3BECTHBIX CYyNE€OHBIX JOKTPHUHBI. DTH TOKTPHUHBI OBLTH pa3paboTaHbI
B 1opucnpyaeHiu EBpomneiickoro cyna mgo Jlnccaborckoro goroeopa.

CornacHo nepBoil cutyanuu, CoOr3 TMONYYUT BIOCIEJACTBUU HCKIIOYUTEIHHYIO JIOTOBOPHYIO
MPaBOCIIOCOOHOCTh, KOT/IAa 3aKI0YeHHEe MeXAyHapoaHoro JloroBopa ‘OyAeT MpeaycCMOTPEHO B
3aKOHOAATENbHOM akTe’. Jta hopmymnupoBka cootBeTcTByeT ‘BTO Hoktpuna’. [lo Muenuwo 1/94
Ha coBMectumoctu Jlorosopa BTO ¢ JloroBopamu, Cyn 3asBuit: mockonsKy Coro3 3aBepIIni B €ro
BHYTPEHHHX TMOJIOXCHHUAX 3aKOHOJATEIbHBIX aKTOB, Kacarolluxcs oOpalieHus ¢ TpakIaHaMu
CTpaH JHIa, HE SBISIONICTOCS WICHOM KaKOH-TMOO OpraHM3aliy, WX SBHO COBEMIAJICS Ha
MOJTHOMOYHSX YUPEKACHUH MPOBECTH MEPEroBOPHI CO CTPaHAMH JIUIA, HE SIBIISIFOIIETOCS WICHOM
KaKoH-TH00 OpraHu3amud, 3TO MNPHOOpPETAaeT HCKIIOYUTEIbHYIO BHEIIHIOK KOMIICTCHIUS B
cepax, oxBaueHHBIX TeMmH aercTBusAMHU. Crtaths 3 (2) mmudpyeT 3Ty cyAeOHYH IOKTPHHY.
Opnako xomudukanus Oojee CTpora, MOCKOIbKY OHa HCKIIOYAaeT IMEPBYI0 abTEPHATHUBY
(‘ycnoBus, Kacarolyecss OOpaIieHusl ¢ TPaXJaHAMU CTPAH JINIA, HE SBISIONIETOC YWICHOM KaKou-
00 opraHu3almm) OT ero oobema.

Bropas curyanmsa, ymomsaytras B Cratee 3 (2) TFEU, mpemocraBisier Corosy
UCKITIOYUTENBHYIO BiIacTh JloroBopa, rae 3T0 ‘HeoOXomumo, 4ToObl 1mo3BoJHUTH Cor03y
OCYILIECTBUTH CBOIO BHYTPEHHIOI KommeTeHuus'. B ero ropucnpynenuun CyJ IeMCTBUTEIBHO
OTPaHUYWJI 3Ty BTOPYIO JIMHUIO TIOCIEAYIOIIEH OKCKIIO3MBHOCTH K CHUTyalnusM, ‘TIAe
3aKIJIIOUEHUE MEXIyHapoaHoro Jloroeopa HeoOXoAMMO JUIs JOCTHXKeHHs Iiened [loroeopa,
Komopvie He Mo2ym Obimb OOCMUZHYMbL NPUHAMUEM GBMOHOMHLIX Hpasun’, © W Tie
JIOCTHXKCHHE BHYTPEHHEH I1IeJi ‘Hepa3phIBHO CBA3aHO ¢ BHEMIHEH cdepoit. Hu omHO U3 3THX
orpaHuueHnii He MoxkeT ObITh HaiimeHo B Cratee 3 (2) TFEU. U B ee HempaBoMOYHOI
OTKPBITOCTH, BTOpas CHUTyauusi OJNM3KO NOAXOIUT K (HOpMYIMPOBKE 'OCTaTOYHOM'
3akoHoAaresnbHoN KomrieTeHmuCotro3a: Crates 352 TFEU. [Toutn uaentndHas GopMyInpoBKa
Crateu 3 (2) u Crateu 216 TFEU neiicTBuTenpHO mpeAronaraer, 4ro ‘mojpa3dyMeBaeMast
o0miasi KOMITETEHIMsI Mcue3na Obl'; Bce K€ 9TO ObUI0 OBl ‘COBEPUICHHO HEXeNIaTeIbHBIM
OTOBITHEM OT MPELEICHTHOrO Mpasa’.

Hakonen, Tpetss cutyanus B Ctathbe 3 (2), kaxercs, oOpamaercs k ‘nokrpuHe ERTA Cyna'. B
cooTBeTcTBMM ¢ JokTpuHOM ERTA,  rocymapcTBa-ujieHBl JIHMIIEHBI CBOEH JTOTOBOPHOU
NPaBOCIIOCOOHOCTH 1O TaKOH CTENeHH, YTO HX OCYLIECTBICHHE 3aTparuBacT BHYTPEHHUH
eBponelickuii 3akoH. Kaxzpiii paz Coro3 ‘mpHHMMAeT YyCJIOBUS, YCTaHABIMBAIOIIME OOIIUE
npaBuia, OE30THOCHTENBHO (OPMBI, KOTOPYIO OHH MOTYT MpPHUHSTH, TOCYJapCTBa-4JICHBI
OoJplIe HE UMEIOT TPaBo, ACHCTBYS HHAUBHAYAIBHO WM Ja’Ke KOJUIEKTUBHO, [l IPUHATHS Ha
ce0s1 00s13aTeNbCTB CO CTPaHaMU TPEThETO MHPA, KOmopvle 3ampacugarom me npasuia 84,
npuHimn no3agn ERTA nomkeH mpenoTBpaTuTh MEXKIyHAPOAHBIH JOTOBOD, 3aKIIOYEHHBIN
rocy/IapCTBaMHU-WICHAMH OT TOJAPBIBA ‘€IWHOTO M TIOCIenoBaTelabHOro mpumenenus [Coro3]
npaBWia W HaJuiexaniee (YHKIMOHUPOBAHUE CUCTEMBI, KOTOPYIO OHHM YCTaHaBIHMBaiOT '.85,
Cratpss 3 (2) mnpaBuipHO mMpoBaNa 3Ty TPETbIO CYAECOHYIO JHMHHUIO BIOCIEACTBUU



HCKITFOUATEIRHBIX TpaB? Tperbs anbTepHatuBa B Ctathe 3 (2) - CTpaHHO - pa3phIBacT CBA3b
Mexay [loroBop o eocyoapcmee-uiene W BHYTPEHHUN €BPOTICHCKUN 3aKOH, W 3aMEHSIIOT €T0
ananmmoM 3¢ ¢ekra JloroBopa Coroza O €BPONEHUCKUM IMpaBUIaM. JTO MPOCTO JOJDKHO OBITh
‘peakIMOHHON OMMOKO#’ cOo CTOPOHBI cTOpoH [loroBopa, u HanetoTcs, uTo Cyx UCTIPaBHT.

JloroBOpBI TIPOSBISAIOT OOJBIIYIO 3a00Ty, YTOOBI Pa3bICHUThH, YTO BOMPOCOM KOMITCTCHIIMN
ABISETCS 'KOHCTUTYIHOHHBIA' Bompoc. Kommerennmu Coro3a MOMMKHBI TakuM 00pa3oM OBITh
YBEJIMYCHBI TOJBKO (0ObIYHOW) mompaBkoii Jloroeopa. Eciiv MBI He oOXujaeMm, 4TO MPHUpOJa
KOMIIETCHIIMU- KOTOPBIA SIBISICTCSA: CTENCHb, JO KOTOPOW TOCyIapCTBA-WICHBI OCTAIOTCS
HaJICJICHHBIMU TPaBOM JCHWCTBOBATh - OJMHAKOBO KOHCTHUTYIIMOHHO (ukcupyercsa? [lpyrumu
CIIOBaMH, €CTh JIM HE YTO-TO CTpaHHOe B uzaee, uyro Coro3 MoxeT - Oe3 mompaBku Jorosopa -
U3MEHSIIOT €€ MOpsIoK KomreTeHnni? Kak Mbl BHIENU BhIlle, 3TO He mo3unus JlnccaboHCKoro
JIOTOBOpa, W TPU 3TOM 3TO He Obu1 TOT W3 EBpomefickoro cyma. J[ns mocnemsero, SBHO
MTOATMICAHHOTO Ha TEOPHIO BIIOCICACTBUH HCKITFOYUTEILHBIX TIpaB 1o MueHunto 2/91:

HckmountensHoe WIM HE HCKIIOUHMTENbHas mpupona [Coro3] KOMIETeHIHs He
BBITEKACT TOJIBKO W3 MOJIOXKEeHUH JIoroBopa, HO MOXET TaKkKe 3aBHCETh OT 00bheMa
Mep, KOTopble ObuTH TPUHATH [COr03] yUpexkaeHUs Il TPUMEHEHHUS TeX YCIOBUH U
KOTOpBIC SIBISIOTCS TAKAM BHJIOM Kak JJIsl JIMIICHHUS TOCYIapCTB-WICHOB 00JacTH
KOMIIETEHTHOCTH, KOTOPYEO OHH CMOTJIH OCYIIECTBUThL paHee Ha MepeX0THON OCHOBE.

O0BeMOM HCKITIOUUTENBHBIX KoMmreTeHInH Coro3a SBISIETCSl KOHCTUTYIHOHHBIN BONPOC M, Kak
TAKOBOM, OH JOJDKEH - 10 KpalHel Mepe, TCOpEeTHYECKH - TOJBKO OBITh pPacIIUPEHHBIM
MOCPEACTBOM TIOMPABKH K KOHCTHTYIIHUA. JTO TaKHUM 00Opa30M Ka)KeTCs TOJIBUTOM IOPHINYECKON
ANXUMUH, YTOOBI pa3peminTh COoI03y M3MEHATh CBOW 3aKa3 KOMIIETCHIIMH, 0COOEHHO MMOTOMY YTO
3TO TO3BONIMIO OB E€BPOINMEHCKOMY 3aKOHOAATENI0 W30erarth JIOCATaeMOCTH IPHHIWIA
cyocummapHoct. Ho mckmrodaromuii agdekT B nepBoid U Tperbeid cutyanuu B Ctathe 3 (2)
npoucxoauT oT dpdekra 3akoHoAaTenbcTBa Coro3a. M sTa 3akoHOoAaTenbHas 'DKCKIFO3UBHOCTD'
Oomnee Xpyrka, 4eM KOHCTUTYIIMOHHO HCKJIIOYHMTEIbHBIE MPaBa, TaK KaK OHa MOXET CHOBA OBITh
aHHYJIMPOBaHA 3aKOHOAATENbHBIM aKTOM.

JIBa sBIIEHWS KOHCTUTYIIMOHHONW W 3aKOHOJATEIBHOW AKCKIFO3MBHOCTH JOJDKHBI IO3TOMY
JiepKaThes OTAeNnbHO. M B To BpeMs kak mpowusBomuTenu JInccaOoHCKOro TOroBOpa BBIPA3HIIN
a¢dekrol, ynomsayTbie B Ctathe 3 (2) TFEU ¢ ToOuYku 3peHMs] HCKITIOUUTEIbHBIX KOMIIETEHITHH,
OHH JIOJDKHBI OBbUTM OBITH JIydIlle BBIPRXXEHH B OoJliee JETaTbHOM CIIOBape JOKTPUHBI
3aKOHO/IaTEJILHOTO MPENUMYIIIECTBA.

Kak Coro3 Oyzer BHeELIHE JeHCTBOBaTh, U 4epe3 KaKylo MpoLenypbl? DTO 3aBHCUT OT THIA
MIPUHATOrO aKkTa. AHaIW3 NPOLEAyp NMPHUHATHSA PEIICHUH BO BHEIIHUX HCTOYHUKAX MUTAHUSA
Coro3a [ODKEH pasziuyaTh OJHOCTOPOHHHME aKThl M MeXJIyHaponHbsle [lorosopa.
OOHOCTOPOHHUE BHELIHUE ACUCTBUSA SBISIOTCS IAEMCTBUAMH, KOTOPBIE €AMHOJINYHO NPHUHSITHI
EBpornelickuM cOr030M, HO HallpaBJIEHbl HA TPEThE JIUI0. B oTiinune ot 3T0ro, MexXayHapoHbIE
Horosopa sBmstorcst oroopamu Mexny Cowo30M M TPEThUM JIMIOM, M TaKMM 00pa3oM
TpeOyIOT cornacusi mociaegHero. Mel HAX0JUM 00a UHCTPYMEHTa Ha 000X KOHCTHUTYLIMOHHBIX
MecTax IS BHEIIHWX CHOIIeHHH. OJHaKko, B TO BpeMs KaK KOHCTUTYIMOHHBIM DPEXUM IS
OJTHOCTOPOHHHMX aKTOB CYIIECTBEHHO oTinyaercs Mexny CFSP, u crneumanusupoBaHHas
BHemHss moymmtuka TFEU, 06a paznmenset Ty xe nenarontyro JloroBop mporenypy.

CymecTByeT Takxke uHcmumyyuonanvuas cBsizb Mexay CFSP u  crenumanu3upoBaHHON
BHemHe nonutukoi Coroza. Jto BelpaxkeHo B Cratse 22 TEU - momewmenssiii B ['naBy mo
‘O6umM mosoxkeHussM Ha Brenraem Bo3zelictBun Coroza’. CorllacHO 3TOMY MPEOCTaBICHHIO,
EBponeiickuil COBET NOJDKEH ‘ONpPENeNNTh cTparernueckue uHtepecsl u nenu Corosza’. U atn



pelIeH s 0 CTpaTernuecKux uHTepecax Coro3a ‘JOIKHBI KOCHYThCS 00Iel BHENTHEW MOJTHTHKA
Y TIOJIUTHKHU O€30IIaCHOCTH U 8 Opyeue obaacmu eheutheco osoelicmeaus Coioza’. EBporelickuit
COBET sIBIIsIETCS TakUM 00pa3oM Coro30M - (hopMaNIbHBIN WU HEO(DUITUANILHBIN - PYKOBOJCTBO U
KapIUOCTUMYJIISITOP JUISL BCEX €0 BHEITHUX BO3JICHCTBHIA.

[Mpouenypsl mpuHATHSA peuieHud ogHocTopoHHUX neiictBuit CFSP  xapaxtepubl mns CFSP.
Crnermuduka mporenyp CFSP mposiBisieTcss B MHCTUTYIIHOHATBHBIX MEXaHW3MAaX JUIS TPHHSATHS
peleHnii, a Takxe rojocyrome tpeboanus B CoBere. VX 'MeXNpaBUTENbCTBEHHBIH' XapakTep
3HAUUTEIBHO OTIIMYACTCS OT HAJHAIIMOHAIBHBIX MIPOLIEIYP, YIIPABISIONINX BCEH Ipyroil BHEIIHEH
nonutukoit Corosa.

[lepBoHavYanbHBI MHCTUTYIHOHATIBHBIM Mexann3M B CFSP Obin omucan, kak 'mepemytansiid'. U B
TO BpeMsi Kak JIMCCaOOHCKMI JOTOBOP YMPOCTHI HEKOTOPYIO CHUTYalMI0, KOHCTUTYLHUOHHBIE
MIPUHIIMITGL, YIPABISIONIEC WHCTUTYIIMOHATIBHBIM u3MepeHreM B CFSP, ocTaroTcsi CI0XKHBIMU.
LenTpanbubiM opzanom siBisgeTcs EBpONENCKUN COBET, KOTOPBIM ONPENEHSET CTPAaTErH4ecKue
UHTEpEeCH U 001Iue pyKoBoasiue npuHImiel 1t CFSP. D1o neiicTByeT mocpecTBOM pelieHuit o
pexomenaanuu u3 CoBera. DTH pellieHUs] HE TOJBKO YCTaHABIMBAIOT HAlpaBJIeHUE €BpoIecKon
BHEIIIHEH MOJIMTUKH, HO Takxke U ee Temil. (/s pemenuii EBponeiickoro copera, kak 00CyXIeHO
HIKe, Oy/leT UMeTh TOoCHeNCcTBUs it rojocyrmux Mep B Cosere.) Ilpesuaent EBpormetickoro
coBeta Oyner ‘Ha ero ypoBHe, M B TOW TIPOM3BOAUTEILHOCTH' TapaHTUPYIOT BHEIHEE
npencraienne Coroza mo mpodiemam otHocuTenbHOo CFSP ¢ coxpaHeHneM MpecTaBUTeTbHON
pomu Bricokoro mpencrasurens MaocTpanusix nen u [loautrkn 6e30macHOCTH.

Coset (3mech ComeT mo MHOCTpaHHBIM JefiaM) SIBISICTCS HEHTpalbHBIM coBeTtoM B CFSP. Dto
nmomxHO 'coznate' CFSP, u ‘mpuHUMArOT pemeHus, He0OX0UMBIE /IS ONIPEISIICHHS U PeaTr3alin
ero' Ha OCHOBE CTPaTETHUECKUX HHTEPECOB W OOMIMX DPYKOBOASAIIMX NPWHIIMIOB, MPHHATHIX
EBponeiickuM coBeTOM. JTa LEHTpajbHas poOJib NPUHATHS PEIICHUM pacnpocTpaHseTcs Ha
3aKJIIOYEHUE MEXIYHApPOIHBIX coryameHud. Belcokuil mpeactaButens WMHOCTpaHHBIX [€d U
[Monutnkn Oe3onmacHocTH, KTO Bo3riaBurT CoBeT mo HMHocTpanHbIM nenam, Oyaer OOBIYHO
nmomoratb COBETY B €To0 3a/1a4ax.

KakoBa posb HajHaIMoHaNbHBIX yupexaeHuii Coros3a? Poias Komuccuu B CFSP MuHumalbHa u
mioxasi ompeneiaeHa. JTo, ¢ BwICOkUM TpeacTaBUTENEM, 'MOXET BHECTH COBMECTHEIE
npeanoxxenus B EBponeiickuil coBeT mo cTpareruueckuM uHTepecam Corosza; U 3TO 'MOXeT'
noJiepxKaTh npeaioxkenns Beicokoro npeacraButens B CoBete, HO 3TO COBMECTHOE MPaBO Ha
WHUIIMATABY pas3liellieH0 ¢ Jo0BIM TocyaapcTBoM-wieHoM. KakoBa ponb EBpomneiickoro
napiamenta? Pons EBpomneiickoro mapiamenTta eme MeHblne, ueM Komuccuu. Ero ocHoBHas
NpeporaTuBa HAaXOAWTCS B TOM, YTOOBI OBITH PETYISPHO KOHCYIBTHPYEMBIM ‘OTHOCHTEIBHO
TJIaBHBIX aCTeKTOB M OCHOBHOTO BbIOOpa’ B CFSP m yumthiBanum ero B3rmsinoB. [lapmament
MOJKET 33/1aTh BOIIPOCHI M TMPEAOCTaBUTH pekoMeHaanuu CoBeTy, W 3TO JOJHKHO MPOBECTH
ne0athl, Ba pasa B roj, Ha rocyaapcree CFSP.

CoBer sBisE€TCS LEHTPAIBHBIM OpraHoM npuHuMatromuMm pemeHuss B CFSP. Ilpasuia
rojocoBanus omnpenenensl B Ctarbe 31 TEU. OOmiee mpaBuio cocTouT B ToMm, uto CoBeT
JnehcTByeT eauHoriacHo. OnHako B oTinume OT apyrod mosnutuku Coro3a, CFSP npusnaer
KOHCTUTYLIHOHHYIO BO3MOXKHOCTh ‘KOHCTPYKTHUBHOTO BO3JEpiKaHUS' . DTO KOHCTPYKTHBHO B
9TOM, 3TO mo3Boisier CoBeTy JAeWCTBOBaTh, HECMOTPST Ha BO3JCPIKAHWE, EIMHOIYIIHEM.
locynapcTBo-usieH Bo3nepxaHus, crenaB (opMalbHOE 3asBICHHE, HE O005S3aHO NPUMEHUTH
pemenue Corosa.

B ymanennn mpunnmma emuHornmacusi Crates 31 (2) mepedncisieT MHOTO HCKITIOUHTENBHBIX
CUTYyalui, B KOTOPBIX NPUMEHSETCS TOJIOCOBaHHE KBATU(PUIUPOBAaHHOrO OosbmnHCTBa. COBET



MOYKET TPUHSATH pEIleHe KBAIH(UIMPOBAHHBEIM OONBIIMHCTBOM: (i) KOTrJa 3TO OCHOBAHO Ha
pemernu EBporeiickoro copera; (ii) xKorma 3T0 OCHOBAaHO Ha TPEMIOKEHHH OT BBICOKOTO
NpeACcTaBUTENs MoCye ONpeesIeHHOro 3anpoca u3 EBporeiickoro coBera;

0) KOTJ[a 5TO PEaJN30BBIBAET CBOM COOCTBEHHBIE pelreHus; mwin (iV) IpH Ha3HAYEHWH
cneranbHoro mpexacraButens (cormacHo Cratbe 33 TEU). DroT cnmcok kareropwii MOXeT
ObITh pacummpeH, ecnu EBpomelckuii coBeT Tak pemaer eAMHOAYIIMEM. 3HAYUTEIbHO, YTO
COCTaBJISIET KBATH(HUITMPOBAHHOE OONBIMMHCTBO B cooTBeTcTBUM co Crarbeir 31 TEU,
OTJIIMYAETCS COTIIACHO BKIIFOUEHHOH Kateropuu. Jto cieayet u3 Crateu 238 (2) TFEU,

KOTOPBIA pasziudaeT 'IeKypHOe 000" M 'crenuaibHoe' KBAMH(PUIMPOBaHHOE OOIBIIMHCTBO 32
Pemenus coBeta, B 3aBUCUMOCTH OT TOTO, JeiicTByeT u COBET Ha MpeJIokeHHe OT Bricokoro
npeacTaBuTeNs. 3a uckioueHueM kareropuu (i), Bce pemennss CFSP, Takum o0pa3om ka3aioch
OBI, TOTpeOOBaH OBI CIIEITHATHFHOTO KBATU(MHUITMPOBAHHOTO OOJIBITHHCTBA.

Hakonen, cr. 31 TEU ycranaBnuBaeT JaBa ‘MCKIIOYEHUS K HUCKIIOYCHHUIO  TOJIOCOBAHHS
KBATN(UIIUPOBAHHOTO OOJIBIMHCTBA. [[0CKONBKY 3TO ycTaHaBIMBaET ABa aOCONOTHBIX TpeAesa K
MPENeIEHTHOMY Cympa - HanmdoHamu3M. llepBoe mMeeT MONMTHYECKHH XapakTep, BTOPYIO U3
KOHCTUTYIIMOHHOM nipupobl. [TonmuTrueckuii tumut Brmovaet ‘JlrokcemOyprekuii Kommpomucc’
B CFSP, Jlroboe rocymapCTBO-4JIeH MOXET ‘N0 JKM3HEHHO BaKHBIM W yKa3aHHBIM IPUYHHAM
HAIIMOHAJIBHOM MOJMUTUKN OOBSBIATE, YTO 3TO BHICTYIAET MIPOTHB PELICHHUS, KOTOpPOE OYAET B3ATO
KBATU(UITUPOBAHHBIM OOJBIIMHCTBOM, TOJIOCYIOIINM, B OTIH4He OT 3TOro, BTOPOH JTMMHT HMEET
KOHCTHUTYIIHOHHYIO TIPHPOJTY: 000 TOI0COBaHNE KBATH(DHUIIMPOBAHHOTO OOJBITMHCTBA HUKOT/IA
HE MOXET OTHOCHUTBCSI K BOOPY)KCHHBIM CHJIaM HaJW4yMsl pEHICHUH Wi OOOpPOHHBIM
MTOCTIEICTBUSIM.

'O0bIYHAs’ TIpoLIeAypa 3aKII0YCHUS MEXIYHApOIHBIX cornamennii Coro3a ompenenena B Ctatbe
218 TFEU. U ueHTpanbHBIM yuypekIIeHHEM B paMKax 3Tod mpouenypsl sBisiercst COBET MpocTo
kak primus. Craress 218 TFEU mnpm3Haer uentpaibHyto poib CoBeTa Ha BCEX CTaausaX
npoueaypsl: ‘CoBeT JOMKEH pa3peliuTh OTKPHITHE MEePeroBOPOB, MPUHATH JAUPEKTHUBBI BEACHUS
TIEPEroBOPOB, Pa3pelIUTh TOIMNCAHHE COTMIAICHNH M 3aBepuinTh nX. ' COBET HACTOSIIUM
JIEHCTBYET 110 KBATH(HUIMPOBAHHOMY GOJIBIIMHCTBY, ~° KpPOME 4eThIpeX CHTYAIHil. TO TOIDKHO
JIEACTBOBAaTh ENMHOTNIACHO: Korga JloroBop KkacaeTcsi oOiactd, Il KOTOpod Tpebyercs
€MHOTIINICHE; AJISi IOTOBOPOB O COTPYIHHMYECTBE; OTHOCHTEIbHO cornamenuii o Cratee 212 ¢
rocy/lapcTBaMu, KOTOpbIe ABJAIOTCS KaHauaaTamu B Coro3.

ITpusnaB ocHoBHYyI0 posb CoBera, CtaThs 218 TFEU Torma ompenensier BTopu4HbIE PONH IPYTHX
yapexaennii EC Ha pa3nuuHbIX mpouenypHbIX cragusx co3manus JloroBopa. Ilpenocrasienue
paznvaeT MHUIMUPOBAHUE W MEperoBopsl JJoroBopa, ero moanucaHus ¥ 3aKIIOYCHHUsS, U TaKKe
MPEOCTABIISIET  CIE[MANIbHBIE TIpaBWJia JJIs CBOEH MOJUQPUKAIMK W  TPUOCTAHOBKU.
UckmounrtensHo, Coro3 MOXKET CTaTh CTOPOHOH K MEKIYHApOAHBIM JloroBOpaM He 3aBepIlvB UX.
DTO - peInKuil - SBICHUE MPOUCXOANT, rae Coro3 'HacneayeT MexayHapoaHbie JloroBopa OT CBOHMX
TOCY/apCTB-YWICHOB JI0 TOKTPUHBI (DYHKITMOHATHHON IPEEMCTBEHHOCTH.

HNuunuupoBanue u neperoBopsl

B cootrBerctBum co Crateeit 218 (3), Komuccust AepXUT HMCKIIOUMTENBHOE TIPaBO
MPEJOCTaBUTh PEKOMEHIALWH AT COTIAlIeHNH, KOTOPbIE PEUMYILIECTBEHHO UMEIOT JEJI0
¢ Bonpocamu Non-CFSP. B otnwume oT 3TOro, B OTHOIIEHHH MPEIMETOB, KOTOpHIC
UCKJIIOUUTEIBHO WM NPEUMYILECTBEHHO Haxonsatcs B mpeaenax CFSP, sto - Beicokwmii
MpeCTaBUTENb, KOTOPHIH JOJDKEH MpencTaBuTh pexkoMeHnanuu Cosery. st Bompocos,



najgaronmx gactnyHo B CFSP m wacTHYHO CHapyXH, CYIIECTBYeT TaKKe€ BO3MOXKHOCTh
'COBMECTHBIX TIPEIJIOKCHAN'.

Ilo pexomenmanyu CoBEeT MOXET PELIUTh OTKPBITH IEPETOBOPHI U HA3HAYUTH
mocpenanka Coro3a ‘B 3aBUCHMOCTH OT TeMbl JloroBopa, mpemycMmarpuBaemoro, °.119
Otux (GOpMYyIHPOBOK JABOWMCTBeHHBI. [locimoBHO, Qpasza mnpeanaraer auOepantbHOE
3HaueHue. CoBeT MOXET - HO HYXIAaTbCsi He o0s3aTesnbHO - Ha3HawyawoT Komwuccunio
nocpeaankoM Cotro3a ans [lorosopa. CormacHo atomy ureHmio Komuccum e Oymer
o0J1a1aTh MpeporaTuBoi, 4To0b! ObITh TocpeaHnkoM Coro3za st Non-CFSP cormamenwid.
OpHako cucTeMaTHYecKoe YTeHrWe (pasbl NMPUBOIUT K 0Oo0Jee CTPOroMy 3HAYEHHIO.
[TockonbKy, eciii MPOYNTAHO B CBETE IOPUCAUKIIMOHHOTO pasfeneHus Mexay Komuccuein
n BricokuM mpeacraBuTeneM Ha CcTaguM  pekoMmeHaauuu, Komuccusi Obuia OBl
KOHCTUTYLIMOHHO HaJeJieHa NpaBoM ObITh mocpenHukoM Coro3a Ajsi BCEX COIVIAIICHUH
Coro3a, KOTOpblE ‘UCKIIOUMTENBHO WIM HMPEUMYIIECTBEHHO TmomnajnaroT B JloroBop o
OyHKkuroHUpOBaHUU eBponeiickoro Coro3a.

Coser OyIeT B COCTOSHMM afpecoBaTh AUPEKTUBBI K MOCPEIHUKY W/WIN HOIBEPTHYTH

€ro MOJHOMOYHSI KOHCYJIBTAIMU CO crenualbHbIM KomuteToM. ['ne Komuccust BoiOpana B
kKadecTBe mocpennuka Coro3a, oHa JODKHA OyIeT TakuMm o0pa3oM ObITH 'paspernena’
CoseroM U mpoBena Obl neperoBopsl moa kontponeM Coseta. Ilomnomounsi Komuccun
3/1€Ch TIO3TOMY MEKY 'aBTOHOMHOH' U 'IeerupoBaHHON' BIACThIO. boliee HU3Kas CTETeHb
WHCTUTYLHOHAIFHOH aBTOHOMHMM OIpaBJaHa TeM, YTO TPETbH JHMLA BOBJICUYCHBI.
(ITocnenyromee OTKIOHEHHE NOCTUTHYTOro B Xojae neperoBopoB JloroBopa Cosetom
NEHCTBUTEIHHO MMENO OBl 'BHEITHHE' OTPHUIATENFHBIC ITOCIEICTBHS, W TI0 dTOW MPUYNHE
npenmnosaraemoe yuactue CoBeTa SBISETCS MOJIE3HBIM KOHCTUTYLIMOHHBIM YCTPOMCTBOM. ),
C npyroii CTOpPOHBI, CYIIECTBOBaHHE BHYTPEHHEW TapaHTHH, MPOBEPSIOIIEH MOCpeTHUKA
Coro3a, co3naer, B HEKOTOPO# cTemneHH, ‘c AByMsa GppoHTBoWHA . [10CKONBKY MOCpEeTHUK
Coto3a He AOKEH TOJIBKO BHEIUIHE BECTH MEPErOBOPHI C TPETHUM JIMIIOM, HO M 3TO TaKKe
JOJKHO BHYTPEHHE UMeTh zieno ¢ CoBeToM.

[MapnamenT odpuumansHo He BoBiedeH B meperoBopbl. Omnako Crates 218 (10) TFEU
KOHCTUTYIIHOHAU3UPYET MapiIaMEeHTCKOe MPaBo Ha MOJlydyeHne HHPOPMAILIMU BO BpEMsI BCEX
cTaguii mpoueaypbl. M 3To mpaBo MMeeT NOTEHUMAll CTAHOBJICHUS HeOo(pUINaTbHON
MOJIUTUYECKOH rapaHTHel, koTopas oxumaaeT nutepechkl OfParliament ma srame meperosopos.

Haxonen, mo6oe yupexnenne Coro3a U rocyqapcTBa-4ieHbl HaJleJIeHbl MIPaBOM OpOCHUTH
BBI30B 'KOHCTHUTYLIMOHHOCTH' TTpoekTa JloroBopa do ero 3akitoueHus. Jta cyaeOHas rapaHTus
MoxeT ObITh HalimeHa B Ctatee 218 (11) TFEU, xoTopslii co3maeT IOpUCAUKIIAIO Cyaa IS
'MHuenus'. Kyna 3to 'MHeHue' npuBOIUT K OTKPBITUIO, UTO MpeaycMaTpuBaeMoe JloroBop He
coBMmecTtuMo ¢ JloroBopamu, JloroBop He MOKET BCTYNUTh B CHITY - €ciii camu JloroBopa He
ucnpasieHsl. Bo3MoxHOCTE mpeanonaraemoro '003opa’ mpoekTa JJoroBopa KOHTpacTUpPYeT ¢
OOBIYHBIMH (PAKTHYECKMMHU HOJHOMOUMsIMH 0030pa Cyna. OmHaKo HMCKIIOYEHHE - CHOBA -
OINpaBJlaHO TEM, 4YTO TMpaBa TPETHUX JIMII B COOTBETCTBHH C MEXIYHApPOIHBIM IPABOM
BKJIIOUYEHBL. JIefCTBUTENBHO, 3TO - NPAaBWIO MEXIYHApOIHOIO IpaBa, YTO, KaK TOJBKO
JOTOBOpP  3aKOHHO  3aKJIIOYeH B  COOTBETCTBMHM C  MEXKIYHapOIAHBIM  IIPaBOM,
JIOTOBApUBAIONIAsCS CTOPOHA OOBIYHO HE MOXKET BIIOCIICJICTBHU IPH3BIBATh BHYTPEHHHE
KOHCTUTYLIOHHBIE MPOoOJIeMbl OTpULIAaTh ee oOs3bpIBatoiee AelicTBre. DakTuueckuii 0030p
MexayHaponHoro JloroBopa TakuM 00pa3oM OyJeT CIWIIKOM MO3JHHUM JUIsl OTPHIIAHUS
BHeIIHUX 3¢ dekToB MexayHapoHoro Jlorosopa.

CoBeT MOANHIIET U 3aKIFOYUT JOTOBOP IO MPEATIOKEHHIO TIOCPETHIKA.
Mo dopmanbaoro 3akiroueHus JloroBopa Eppomelickuii mapiaMeHT JOJDKEH OBITh aKTHBHO
BOBJIEUEH, KpoMe Toro, rae Horoop uckrouumenvruo kacaercsi CFSP. (Ilpm cpaBHeHHMH c



yaactruem Komuccnm Ha ctamuu npemioxkenus TFEU 3aecs Oosee menp s HETo, pacuIupsieT
[apJIaMEHTCKOE Yy4acTHe [0 COIVIAIIEHWH, KOTOpble JAa)XKe MPEHMYLIECTBEHHO KacaroTcCs
BorpocoB CFSP.) Crates 218 (6), Takum o0Opa3om, pasnudaeT aBe (GOpPMbI MapIaMeHTCKOTO
ydacTHsi B MpOLEAype 3aKIIOYeHus: KOHCYyJbTalus U coriacue. IlepBblii - ocraTodHas
KaTeropust M oOpamaercs Ko BceM JloroBopaM, KOTOpble HE TpeOYIOT coriacus. THIbl
cornameHuii, rae CoBeT NOJDKEH MONMYyYUTh MapiaMEeHTCKOE corjacue, MepedrcieHbl B hopme
ISITH CUTYALUi, IepeYrciIeHHbIX B cooTBeTcTBHU co Cratbeii 218 (6) (a) TFEU: (i) moroBopsr o
corpyauundectse; (ii) Torosop mo npucoeauneruto Coroza k ECHR;

JloroBopa, OCHOBBIBAIOLIME ONPEICICHHYI0 OpraHU3alMOHHYI CTPYKTYpy; (iv) JloroBopa c
Ba)KHBIMH OrO/DKeTHBIMU mocieacTBusMu st Corosa; (V) JloroBopa, kacaromuecs: obnacteit, k
KOTOPbIM WJIM OOBIYHAs 3aKOHOJATENbHAs Mpolexypa MpPUMEHSETCs, WIM ClenuaibHast
3aKOHOJATeNbHAs MpoLenypa, rae cornacue EBponeiickum napaaMeHToOM TpedyeTcst.

[lepBasi, BTOpas W TpPEThsl KaTeropus MOXKET OBITh OOBSICHEHa KOHCTHTYLHOHHOW uaeei
‘MOMTUTHUYECKUX COTJIANIeHni . [[1s1 TOTOBOPOB O COTpYIHWYECTBE, a TAaKXKe COTJIAIICHHH 00
OpraHu3allMOHHON CTpyKType, Takux kak ECHR, mo omnpeneneHuio BBIPa3UT BasKHBIN
noaumudeckuti BBIOOpP JONTOCPOYHBIMU TOCHEACTBUAMHU. s 3Toro (yHIaMeHTaTbHOTO
NoJIUTHYecKoro BeiOopa IlapmameHTt - mpeacTaBUTENb €BPONEHCKUX I'PaKAAaH - JAOJDKEH AaTh
CBOE JEeMOKpaTHyeckoe corjacue. YeTBepras Kareropus NpeACTaBiIseT KOHCTUTYLIHOHHOE
OTpa’K€HUE, KOTOpPOE 3allMIIACT CHEUUANbHYIO pOJib, KOTOpod EBpomelickuil mapiaMeHT
oOmagaer B ycraHOBiIeHUH bromxera corosa. [lsTas kareropust umeer riyOOKHUN CMBICT C TOUKH
3peHust MpoIeypHOro mapauienusma. B coorBerctBiu ¢ maparpadom 6 (2) (V) Crareu 218,
[lapmameHT HazmeeH MPaBOM HAJOXHUTHh BeTO ‘Ha JloroBopa, Kacarommuecs: odiactei’, KOTopbie
BHYTpPEHHE TPeOYIOT MapiaMEeHTCKOI0 COBMECTHOTO peHIeHus] miu cornacus. llapamienusm
MEXy BHYTpeHHEH 1 BHeIIHeH cdepoit omHako He nmojoH: [lapnament

He OyAeT NeHCTBUTENBHO 00JIafaTh CUJION CO-3aKIII0YEHUs! B 00JacTAX, B KOTOPBIX MPUMEHSIETCS
'0ObIYHAs' 3aKOHOJATENbHAs Mpoleaypa. Ero BHyTpeHHSSI MOLIHOCTh K COBMECTHOMY PEILCHHIO
31eCb YMEHBIIEHAa MPOCTON cuibl 'coriacus'. DTO NOMKHO ‘B3SITh WM OCTABUTH JIOTOBOPHOE

MeXayHaponHoe JloroBop. DTOT CTPYKTYpHBIH ‘AeMOKpaTHUYeCKHi AeUIHUT B MPOLEIYPHOM

peXHUMe Ul MEXIYyHapOJHBIX COIVIAIICHUH SIBISIETCS OJHAKO HE VHUKANbHOU OCOOEHHOCTHIO

EBpormeiickoro cor3a, HO MOXXET ObITh Hali/IeH B APYTMX KOHCTUTYLIMOHHBIX HMOPSIKAaX MUpa. ITO

0OBIYHO OIMpaBJAbIBA€TCA B OTHOIICHHU '"UCKIIOYUTEIHHOMN' IpUupoabl HMHOCTpPpaHHBIX €I, U B

0CcOOEHHOCTH UX 'M3MEHYHBOTO' U 'CKPBITHOTO' XapakTepa.

Cratps 218 (7) TFEU umeer neno ¢ MomuduKaIusiMi MeXITyHAPOIHBIX IOTOBOPOB, KOTOPHIE
ObUIM YCHEIIHO 3akiitoueHbl. COBET MOXKET ‘YIIOJIHOMOYHMTH IOCPEIHUKA OJ00pATH Ha
Momudukanusax uMeHn Coro3a K COTNIANICHUIO, T/Ie 3TO MPEeAyCMaTpUBACT HX, YTOOBI OBITh
MPUHATBHIM YIPOIIEHHON NpoueAaypoil wiau opraHuzauueil, cozganHoi [lorosopm’. (Coser
MOXKET TPWIOKHUTH OCOOble YCIOBHS K TakoMy pa3pelieHuo.) B oTcyTcTBHE Takoro
OTIPEIECIICHHOTO Pa3pelICHHs Ha YIPOILIEHHYIO MPOLEaypy INepecMoTpa NPUMEHHUTCS] OObIYHAs
nenaromasi Jlorosop mponenypa. To cienyeT U3 KOHCTHUTYLHMOHHOTO NMPUHIIMIIA, Ha3BaHHOTO
actus ynpsmori. Jlns naMeHeHus: MexxayHapogHoro Jloroeopa, Ta ke mporenypa J0JKHa ObITh
BBINOJIHEHA, KOTOPBIN MPHUBET K 3aKI0YEHUIO MEXIyHapoaHOro J[oroBopa BO-IIEpBBIX.

Crates 218 (9) TFEU wmmeer nemo ¢ TpHOCTAHOBKOW MeXTyHapoaHoro Jlorosopa.
[Ipenocrasnenne ykaspiBaet, uro Komuccus unm Bricokuil mpeacTaBuTeb MOTYT NPEIIOKUTD
Cosery npuoctanoBky JloroBopa. (M B To Bpems Kak NpEIOCTaBICHUE SBHO HE OTHOCHUTCS K
IOPUCIUKIIMOHHOMY Pa3eleHUI0 MEXIy STHMHU JIByMs akTepamu, Kak ynoMsHyto B Crarhe
218 (3) TFEU mns cramguu NpeIUIoKEeHUs, MbI JOJDKHBI MPEAINOI0KUTh, YTO 3TO IPABUIIO
MPUMEHHIIOCH ObI aHAIOTHYHO. BBICOKHIA TIpe/IcTaBUTENb JIOJDKEH TAKUM 00pPa3oM TOJILKO OBbITh
HAJICJICH TIPAaBOM PEKOMEHJIOBATh MPUOCTAHOBKY JIJISI MEXKIYHAPOIHBIX COTJIAIICHHUH, KOTOPBIE



HMEIOT OTHOIICHHE ‘MCKIIIOYUTEIbHO Win npeumyiectBeHHO' Kk CFSP.) ITapiameHT siBHO He
YIIOMHHAETCS U JOJDKEH OYIET TaKUM 00pa3oM TOIBKO OBITH coobieH o Pemenun coBera. Jta
ycedeHHas mpornenypa mo3BoisieT Coro3y ObICcTpo BHIOMpaTh (BPEMEHHYIO) MPHOCTAHOBKY
Jorosopa. OgHAaKO 3TO 'MCIIOTHATENBHOE' peleHne 0e3 apIaMeHTCKOTO COTJIacHs HCKakKaeT B
HEKOTOPOU CTEIICHN MHCTUTYIIMOHAIILHBIN OajlaHC B 00JaCTH BHEIIHUX CHOIIICHUM.
Kak JloroBopa Coroza moryt ObITh pactopraytel? K coxanenuto, Crates 218 TFEU sBHO He
OTIpeIeTIsieT MPOLEAYPHBINA pexuM B pactopikeHue JloroBopa Coroza. /Ba B3risimga BO3MOMKHBL
[lepBoe mpencTaBieHHE CHOBa OCHOBaHO Ha uaee ympsamoeo actus: pactopxenue JloroBopa
JIOJDKHO OBUTO OBl BBITONHUTH Ty K€ CaMyl0 NpPOIEenypy Ui CBOETO 3aKIIOYEHHs. JTOT
MPOIEAYPHBIM Mapaienn3M ObLI OCIOPEH B OTHOIICHWH KOHCTUTYIIMOHHBIX TPaaWIUN YiieHa
Coro3a
l'ocymapcTBa, KOTOpBIE OCTaBISIIOT pEIICHWE 3aBEpPIICHHS NPEUMYIIECTBEHHO B pyKax
pykoBoauTens. Bropoe mpeacraBieHre mo3ToMy BO3BpaIlaeTCsl K MPOLEAYpe MPHOCTAaHOBKH,
MPUMEHEHHOHN aHaJIOTUYHO.

IIpeeMCTBEHHOCTD COI032

Coro3 MoxeT OBITh cBsi3aH JloroBopaMu, 4yTo OH ouIMansHO He 3apeprmin? [lapagokcansHbIN
OTBET SIBIISICTCS TIOJIOKHUTEILHBIM: B COOTBETCTBUH C €BPOTICHCKUM 3aKOHOM, COI03 MOXKET OBITh
cBs3aH JloroBopaMu o ero rocyfapcTBax-aieHax, Te MePBBINA CIE0BAI 3a TOCIETHIM.

HoxTpuna npeemcTBeHHOCTH Coro3a K MeEXAyHapoAHbIM JloroBopaM o0 TrocyaapcTBax-
YJIeHaX SIBJSIETCS JOKTPUHOW (DYHKYUOHAIbHOU TIPEEMCTBEHHOCTH. DTO HE OCHOBAaHO Ha
nepegavye TEPPUTOPUH, HO Ha Tiepenave ¢pyuxyuu. EBpomeickuit cynm oObsBUaI 00 3TOU
EBPOTEHCKON NOKTpHHE OTHOCUTENbHO ['eHepanbHOro JloroBopa mo TapudaMm u TOproeie B
Meowcoynapoonvix @pyxmax 136 Odunmansio, Coro3 He ObUI CTOPOHOH K MEXKIYHAPOTHOMY
cornamienuto, Ho Cya Hamiena, 4to, ‘TOCKOJBKY mon [eBporeiickum] Y moBoibcTBHEM [i€S]
[Coto3] npuuten k nornomouusmM, panee UCHOIL308AHHBIM 20CYOAPCMBAMU-YIeHAMY B 00TacTH,
MoKpeuIcs OOIUM TOTOBOPOM, TONOXKEHUs Toro JloroBopa mMeroT 3¢ (eKT 3aKperuieHus
[Coro3]’. ®yHKIMOHATBHAS TPEEMCTBEHHOCTh TAKUM 00pa30M MPOU30IILIA OT UCKIIOYUTEITBHON
npupoasl mosHomounit Corosa mogq Common Commercial Policy (CCP). Tak kak Coro3 MpHHSLT
'byHKIMY', paHee OCYIIECTBIEHHBIE FOCYIapCTBAMU-YJICHAMH B 3TOM 00JIaCTH, OH OBLT HAJIEIICH
MPaBOM U 00513aH TAKXKE MPUHITH UX MEXKIYHAPOIHEIE 0053aTebCTBRA.

B Tewenme momroro BpemeHu mocie  Meowdynapoousix  @pykmog, NOKTPHHA
MPEeMCTBEHHOCTH OcTajach THxoh. Ho B mpomnuioe jgecATWieTHe OSTO  HCIBITAJIO
KOHCTUTYIIHOHHOE BO3pOXKJIeHHe. OTo mo3Bosimio Cyny Jydiie OnpeneisT KOHTYPHI
JMOKTpUHBL. Tpu NpUHIMIA, KaXKETCSA, YHMPaBISIOT (YHKIIMOHAIBHON IPEEMCTBEHHOCTHIO B
EBPONECHCKOM NpaBOMOpsAKEe. Bo-TIepBBIX, AN JOKTPUHBI TPEEMCTBEHHOCTH JUIS BXO/Aa B
paboTy 6ce TOCYIapCTBA-WICHBI JIOJDKHBI OBITH CTOPOHAMHU K MEXIYHAPOIHOMY COTJIAIICHHIO.
Bo-BTOpBIX, K020a MEXTyHapOTHBIA JTOTOBOP 3aKJOYEH, He BakHO. He OyneT Takum oOpazom
MMETh 3Ha4YeHMsI, ObUI JIN MEXAYHApPOJHBIM JOroBOp 3aKJIIOYEH MPEeXJe WM MOCe CO3AaHUs
EBpomneiickoro coobmectBa B 1958.

B-tpetpux, Coro3 OyneT TOJBKO HACIEAOBAaTh MEXKIyHapoaHble JloroBopa, TNe CyIIECTBYET
‘nonnas nepeoaya norHOMOYUl, PaHee WCIOJIB30BAHHBIX rocynapcrBamu-uieHamu . Coro3 He
Oyzer TakuMm o00pa3oM HaclieIoBaTb BCE MEXIYHApOIHBIE JOTOBOPHI, 3aKIIOYEHHBIE BCEMH
roCyJapCTBaMU-WICHAMH, HO TOJBKO TE€M, TJ¢ OH MPHHSUI UCKITIOUUTEIBHYI0 KOMIETEHIMs. bbin
Obl eBporieiickas JTOKTPHUHA NPEEeMCTBEHHOCTH, TaKUM OOpa3oM, OBITH OTpaHHYeHHBIM chepoit
KOHCMUmMYYUoHHo WCKIIOUMTeNbHBIX TipaB Coro3a; wnM, ObUT OBl 3aKoHOOamenvHas
9KCKJIIO3UBHOCTh, TpomsBerenHass Crareeit 3 (2) TFEU 6wiTh moctarounsiM? Cya mokazai
OPEANOYTeHUE  JOKTPUHBI  MPEEMCTBEHHOCTH, KOTOpas  BKIIOYAaeT  3aKOHOAATENbHYIO



OKCKIIO3UBHOCTE. B Bogiatzi Cynm meiicTBUTENsHO HaIled, YTO ‘TONHAS Iepefada’  Morja
MPOU30MTH, TAe TOCYJapCTBa-4ieHBl OBUTM ITOJHOCTBIO BHITPYKEHBI B HE3aBUCUMOM OOBEMe
MexayHapoaHoro Jlorosopa.



Boixon rocynapcraa-ujieHe us EC

1. DBosTIOLIMSI MYHKTA BBIX0A

JaHHas craThsa paccMaTpuBaeT KOHCTUTYLIMOHHbIE TpeOoBaHus U nocieactsus Crarbu 50

TEU nia EBponelickoro corsa.
ITpaBo rocynapcTBa-ujieHa BBIATH U3 EBporieiickoro coro3a OblI0 BBEIEHO BIEPBHIE C
JInccabonckuM goroBopoM. J{o 3Toro Bompoc mpasa Ha 0TKa3 OBLI OYCHH criopeH. HekoToprie
ABTOPBI MIPUBEINN TOBOJIBI B TIOJB3Y MIPUMEHEHHUST MEKAyHApOIHOTO 00bIHOTO mpasa (clausula
pebyc Tak stantibus, Tarxoke ycraHoBmwiu B Ctathe 62 BeHckoit koHBeHIMH 0 3akoHe CormameHuii,
IpeAyCMaTpUBAIOIUX OAHOCTOPOHHUI 0TKAa3 U3 MEXIyHapOIHBIX corameHuii) B ctpykrype EC.
Kpome Toro, HeCKoOIbKO KOHCTUTYIIMOHHBIX CYAOB BUIEIN OAHOCTOPOHHEE MpaBo cHATH U3 EC mo
Mepe He0OXOAUMOCTH VI COXPaHEHHsI TOCYJapCTBEHHOTO CyBEPEHUTETA.
[dpyrve aBTOpBl OTpULIATH BO3MOXKHOCTh TOCYJapCTBa-uj€Ha, CHUMAIOLIETO B OJHOCTOPOHHEM
MopsAZIKe, HO yKa3anmd Ha ponb crpaH-wieHoB EC kak 'mMactepa CormameHwii, KOTOpbIE, B
COIVIALIICHNH, MOTJIM PELINTh, YTO TOCYIAPCTBO-UWIEH MOXKET 3aKOHYUThH CBOE YIECHCTBO.
[pyrve ydeHble OTKJIOHWIM BO3MOXXHOCTH OTka3za u3 Coro3a B 1IIeoM. 3asBIE€HHE Ha
MEXIYHapOOHOE MpPaBO sl 3allOJHEHUs MperoNaraeMblx paspbelBoB B JoroBopax EC wacto
3aMevasoch, Kak HCIOpPYeHO, Hu3-3a ompezaeineHHoro xapaktepa EC kak HagHaIMOHaNbHas
OpraHu3anys, KOTopasi HapucoBaja U3 MEXAYHAPOAHOTO IpaBa IJisl €e COOCTBEHHOTO CO3JaHMUs, HO
TOrJa YCTaHOBHWJIA ABTOHOMHBIA IIPAaBOIOPANOK C ee COOCTBEHHBIMU mpaBuiamu. Kpome Toro,
cozfanne — ¢ MaacTpuXTCKUM JA0roBOpoM — EBpONENCKOro coro3a Kak MOCTOSIHHAsA OpraHu3alus,
kak tenepp oTpaxkeHo B Cratbsix 53 TEU u 356 TFEU, kak moHUMalld MHOTHUE, UCKIIFOYUIIO
BO3MOXKHOCTh J10OpoBoibHOrO OTKaza w3 Cornamenuil. @Dexpepanbabie ocobeHHocTH EC u
CYLIECTBEHHO KOHCTHTYLIMOHHOE cojepkaHue noroopoB EC Taxke HMEIOT TEHACHIUIO
JUCKOHTUPOBATh BO3MO)KHOCTB TOCYAapCTBA, 3aKaHYUBAIOIIEro ero wieHcTo B EC.
Bkiouenue npasa cHATh 0T Coro3a B UepHOBOM KOHCTHTYIIHOHHOM JIOTOBOpPE OBLIIO OCHOBAHO Ha
NPEANOCHUIKE, YTO TAaKOW OTKa3 OyIeT OONMYCTUM TaK WM HMHade 4yepe3 NPUMEHEHHE OOIuX
MIPUHLIMIIOB MEXAyHaponHoro mnpasa. [loaTomy mnponenypy B cooTBeTcTBUM c JloroBopamu,
CKOPPEKTHPOBAaHHBIMU K JEWCTBHTENBHOCTH W morpedHocTsiM EC W ero rocymapcTB-4JICHOB,
BMECTO TOrO, 4YTOOBI MOBTOPUTHCS K MOJOKEHUSAM MEXKAYHAPOAHOTO TIpaBa, CUUTAIH
COOTBEeTCTBYIOIIEH. TO, YTO BBEICHUE MYHKTA OTKa3a ObLIO KOMIIPOMHCCOM, HEOOXOAMMBIM, JJIs
noctkeHus Jlorosopa 1o KOHCTUTYLHOHHOMY JIOTOBOPY SICHO U3 KOMMEHTAapHeB, HPUIIOKEHHBIX
K yepHOBOMY mpenocrasieHuio (Crarbs [-59), roBops, 4To 3TO OBUT MONWUTHYECKUI CHTHAT
M000MYy CKJIIOHHOMY YTBEpKJarTh, uTo COr03 SBISETCS TBEPABIM TPEANPHUATHEM, KOTOpOE
HEBO3MOXHO ITOKUHYTb.
'BeIX0/IHOM' MyHKT OBUT BKIIFOYCH HEM3MEHHbIH B JInccaboHCKOM JToTOBOpE.

2. YcnoBus Ay1s 0TKa3a

CeroaHst He CylIeCTBYWTe HUKaKHe HE3aBHCHMbIE YCJIOBHSA B JloroBopax OTHOCHTENIBHO MpaBa
rocynapcrBa-uieHna cHiITb u3 EC; Wznenue 50 TEU ompeznensieT TONbKO NPOLEAYpY, KOTopas OyneT
compoBokIarbesi.  OTkKa3z  cocraBisieT  JIOOPOBOJNIBHBIH ~ aKT, KOTOpBIH  He  TpeOyer
07I00peHws/cornacust IPyTUMH TOCYJapCTBaMU-WICHAMH, H TOCYAaPCTBO-WICH CHSTHS HE JOJKHO
yKa3blBaTh NPUYMHY CBOEro peuieHusi cHATh. To, wero tpedyer Mzpmenme 50 TEU, - Tto, uto
peleHne CHATh NMPUHATO B COOTBETCTBUH C KOHCTUTYIIMOHHBIMH TPEOOBAHHMAMHU TOCYIApCTBa —
TaK, YTOOBI BO3MOXKHOE 3JIOYMOTPEOIeHHE MYHKTOM [0 MOJUTUYECKMM NpUYMHAM ObLIO
MUHUMH3UPOBAHO.

CoOTBETCTBYIOIIHE MTOIOKEHHUS MEXTYHAPOTHOTO TIPaBa HE MOTYT OBITH MPUMEHEHHI MTapaIeTbHO
k Manemmro 50 TEU. Ckxopee mpoueaypodl M mHocieAcTBHAMHU BbiBoAa Bolck m3 EC Temeps



ynpasisiet 3akoH EC, 1 HHKakoe MmpaBo perpecca K MeXIyHapOAHOMY IpaBy HE BO3MOXHO. JTO
TeM Oosee BakHO, mMOckombky MWMzmenme 50 TEU mnoHmkaeT yclioBHsS Uil OTKa3a, Kak
MPEAYCMOTPEHO B COOTBETCTBUHU C MEXIYyHApOIHBIM mpaBoM. B coorBercTBuM co Crarbeil 62
BeHckoil KOHBEHIIMH, TOCYIapCTBO-YYACTHUK MOXKET CHATh U3 [JoroBopa, TONBKO €CIU CYIIECTBYET
KOPEHHOE M3MEHEHHE OOCTOSITENbCTB, KOTOPOE MPOU3O0ILIO O CPABHEHHIO C CYIIECTBYIOIIUMH BO
BpeMs 3akitoueHust Toro Jlorosopa. Hamporus, Usnenue 50 TEU He ycTaHaBIHUBaeT HE3aBUCUMBIX
YCIIOBHH JJIs1 TOCYapCcTBa-wWieHa, YTOOBI OBITh B COCTOSIHHUH MCIIONIB30BaTh €r0 MPaBo K OTKa3y, HO
TOJILKO TIPOIIETYyPHBIC TPEOOBAHUSI.

MHeHHUs PKCnepTa 0 IOPUANUECKON CUTYalluy OO BBEJICHUS IIYHKTAa OTKa3a, YTBEPKIas, YTO OTKa3
JIOJDKEH OBITh TMOCJIEIHUM JIOBOJAOM M 4YTO JItOOble W3MeHeHHs JloroBopa JOKHBI HMETh
npuopuTeT, He oTpakeHbl B Ctarbe 50 — 3T0 He TpedyeT rocylapcTBa-dieHa, mojaras, 4To OTKa3
cHavana wmeT JloroBop mo mompaBke CommameHnid Mpekae, 9eM BBI3BaTh MPOIEenypy OTKasa.
KommMmeHnTaTopbl mOABEPIIIM KPUTHKE MPOCTOM MPOLIEAYPHBIN XapakTep MyHKTa OTKa3a, KOTOPHIA
Jlake HEe 00S3BIBaET rOCYAAPCTBO-WICH CHITHS YKa3bIBaTh O(HUITHAIBHO PUYHUHY CBOETO PEIIeHUSI.

3. IIpouenypa

IIpomiecc, ompenenennsiii B Cratbe 50 TEU, nHaumHaercs ¢ O(QHUIMATBHOTO YBEIOMIICHUS
rocyaapcTa-wieHa B EBponeiickuii coBeT ero HaMepeHus CHATh. OTHAKO HET HUKAKOTO YKa3aHUs
OTHOCHUTENBFHO (POPMBI 3TOTO yBenoMyIeHUs. EBporeiickuii coBET TOrna NpUHUMAECT PEKOMEHAALINH
JUIsL TIEpEroBOpoB M 3akmtoueHue JloroBopa mexay Coro3oM M TroCyliapCTBOM-UIEHOM CHSATHS,
KOTOPOE JI0JDKHO ONPEACIUTh MEPHI IS 0TKa3a U MPUHSITH BO BHUMAHKUE CTPYKTYPY JUIS OYAyIINX
otHomeHu# Toro rocygapersa ¢ EC. C MmomenTa odunmansHoro yBenomiuenuss EC u rocygapcTso-
YJIeH CHATHS MMEIOT JiBa rojia Jjs JocTkeHHus [loroBopa mo oTkazy. B KoHIle 3THX ABYX JIET,
npenycMarpuBaeMbix B TEU Cratsu 50 (3), ecnu Hukakoe JloroBop He OBLIO JOCTHTHYTO,
3akaHuyuBaeTcsl wieHcTBO B EC rocynapcTBa-unieHa cHATHS, eciu EBponeiickuil COBET HE pelaet
€MHOINIaCHO, B COIVIACHU C TOCYAapCTBOM-UJICHOM CHATHUS, PaCIIMPUTH KpallHUI CPOK.

Ponbs EBpomneiickoli koMHcCcHH B MpoLENype OTKa3za He coBceM sicHa B JloroBopax. CoriacHO
Cratse 218 (3) TFEU, EBpometickas koMuccus mpemoctaBuia Obl pexomeHaaiuud CoBery st
OTKPBITHS TIEPETOBOPOB C cocrodHueM cHATHI. Kak mpaBmino Komuccust noroBapuBaercst o
HoroBopax co crtpaHamu Tperbero mupa or mmeHu EC, Ho Crarps 218 (3) ocrasnser ero
OTKPBITHIM st CoBeTa IS BBIABM)KEHHUS PA3IMIHOTO rocpeaarka Coro3a.

O cornanrernn 00 OTKa3e JOJDKEH TOTOBOPHUTHCS B COOTBETCTBUM C MonokeHusMu Crateu 218 (3)
TFEU Ha 3aximoueHnn MexayHapoaHslx cornameHnii EC, kotopslil ykassiBaeT Komuccuro, mim
Bricokuii mpencraButens Coroza st MHOocTpanubix nen u [lommtukm 0Oe30macHOCTH, T/
npexycMarpuBaeMoe JloroBop MMEET OTHOUIEHME HCKIIOYUTENBHO WIH TPEUMYLIECTBEHHO K
oOmiell BHENIHEW MOJUTHUKE W IOJUTHKE OE30MacHOCTH, JNOJDKEH MPENCTaBUTh PEKOMEHIAIU
CoBeTy, KOTOpBI JOJDKEH NPUHATH PEIICHUE, pPa3pellarollee OTKPBITHE INEepEroBOpoB W, B
3aBUCHMOCTH OT IpeaMeTa mpenycMarpuBacMoro Jlorosopa, HazHauuB nocpennuka Coro3a win
IJ1aBy KOMaH[bl BeIeHHs nieperoBopoB Coro3a.

CoBer TakuM 00pa3oM IMPUHUMAET MaHAAT BEIEHHS IIEPErOBOPOB M Ha3HA4YaeT IOCPEIHUKA
Coro03a, KOTOpBIN, Kak 0xHIaroT, Oyner EBporiefickoli KOMUCCHEH, XOTsI MOT TEOPETUYECKU OBITh
Pa3IMYHBIA MMOCPENAHMK, IIOCKOJIBKY JlOroBOpa OCTABIIAIOT 3Ty BO3MOXKHOCTb OTKPBITON B Cilydae
Horosopa 06 oTkase.

Crarbsa 218 (3) TFEU Tux Ha mommucanuu HacTosmiero JloroBopa; oqHAKO, IKCIEPTHI MMOJIAraroT,
yto Cratbs 218 (5) TFEU nomkHa npuMeHHTHCS — HocpeacTBoM uero CoBeT, ocie MpeIoKeHUs
MOCPEHNKA, IPUHUMAET PeIlieHNe, pa3pelIaroniee MoaAnMcanue Hactosmero Jloroopa.

Pemenne 3aKiIrOYMTH JOTOBOP C TOCYJApCTBOM-WIEHOM CHATHS TpuHATO COBETOM OT HMEHH
Coro3a, ocie cornacus EBponeiickoro napmamenta (TEU Crareu 50 (2)). EP gaer cBoe cornacue



oomprmHCTBOM TO10c0B (CTtathst 231 TFEU). Eciu cormmacue gano, CoBeT 3aKIII04acT TOTOBOP C
‘cynep KBamM(pHUIUPOBAHHBIM OOJBIIMHCTBOM  OCTAIOIIUXCS TOCYAAPCTB-UICHOB, KaK ONPE/EIICHO
B Cratbe 238 (3) b TFEU, xoTopsiii yka3sIBaeT MOCPEICTBOM yMalleHHs MyHKTa (a), rae CoBeT He
neiictByer Ha mpemiokeHne w3 Kommccnnm wnm or Bricokoro mpeacraBurenst Coroza ams
Wnoctpannsix aen u [loautuku O6ezonacHOCTH, KBaTu(GUIUPOBaHHOE OOMBIINHCTBO JOIKHO OBITH
OTIPEZIETIEHO M0 COCTOSIHHUIO Ha HauMeHbIlIee KoauiecTBo 72% uneHoB CoBeTa, MPEeACTaBISIIOIIEr0
YYacTBYIOIHE TOCYAapCTBA-WICHBI, BKIIIOYHB 110 KpaiHel Mepe 65% HaceleHus 3TUX TOCYAapCTB.
B TOo Bpems kak mpeACTaBUTENM TOCYJapCTBa-ujeHa CHATHS HE MPUHHMAIOT YydYacTHE B
00CY)KACHUAX M PEIIeHIsIX, Kacarmuxcs otkaza B EBponeiickom cosere u Cosere (TEU Crarbun
50 (4)), auuTO HE cKazaHO O wieHax EBpomeiickoro mapiaMeHTa, W30paHHOTO B TOCYIApCTBE-
YJIeHE CHATHUA. Y TBEP)KAAJIOCh, YTO WieHbl EBpomapiaMeHTa OT rocyaapcTBa-wieHa CHATUS — Kak
MpeacTaBUTENH Bcex rpaxkaaH EC — JOKHBI OBITH B COCTOSIHMM HE TOJIBKO Y9acTBOBATh B AebaTax
EP oTHOCHTENBHO OTKa3a, HO TAKXKe M TOJI0COBATh Mo pe3omounu EP mo cornamennto 06 oTkasze.
EBponeiickuil cor3 U rocyJapCTBO-UICH, JKEJAOLIEe CHUMaTh, UMEIOT BpEMS - CTPYKTypa JABYX
ner mns poctwkeHus JloroBopa 00 stmx mepax. Ilocrme 3Toro dneHCTBO 3aKaHYMBAETCS
aBTOMAaTUYEeCKH, €ciau EBpONEHCKUi COBET M TOCYydapCTBO-WIEH, 3aTPOHYTOE COBMECTHO, HE
pematot pactmpuTs 31oT iepuoA (TEU Cratsu 50 (3)).

4. Patudukanus crpanamu-wieHamu EC

B ornmuume or BCTymuieHHs HOBBIX rocynapctB-wieHoB B EC, oTka3z B rocygapcTBe-ujieHE He
TpeOyeT parnduKannuy OCTAIOIIMMHUCS rocydapcTBamu-wieHamMu — ynomuHanus TEU Crarsu 50
(1) (mexmapaTuBHBIM CIIOCOOOM) TOJNBKO PEUICHHUE O COCTOSIHUM CHSATHS, B COOTBETCTBHUHU C €r0
KOHCTUTYITUOHHBIMH TpeOoBaHusAMU. OHAKO JT00bIe M3MEHEeHHUs [|oroBopa MM MEXIyHApOIHbIC
HoroBopa (takue kak JloroBop o cBOOOIHO# TOPTrOBIE), KOTOPHEI MOT OBI OBITH HEOOXOTUMBIM B
pe3ynsrate JloroBopa 00 0TKa3e, TOJKHBI OyIyT OBITh PaTH(QHUIIMPOBAHBI OCTAIOIIMMCS
TocynapcrBa-unensl cormacHo Cratee 48 TEU. Ilo kpaitneit mepe Wzpmenuwe 52 TEU Ha
TeppUTOpHaTbHOM 00beMe CoIalieHnud, KOTOPBHIA MEpedruciIsieT TOCYAapCTBa-WICHBI, JOMKHO
ObLI0 OBl  OBITH HCIIPpaBJICHO, U HpOTOKOJ'IBI OTHOCHUTCJIIBHO TOCyAapCTBa-4jCHa CHATHUA,
NEPECMOTPEHHOI0 WX aHHYJIHPOBAHHOTO.

5. Bozneiicteue Cyna

CHOBa B OTJIMYME OT COMNIAIIEHWH O BCTyIUIeHHH, J{oroBop 00 OTKase He SBISETCS OCHOBHBIM
3akoHOM EC, Tak kak 3710 3aBepuieHo Mexay EC u cocTossHHeM CHATHUS a He MEXIY MOCIEIHUM, U
oCTajbHas 4acThb YYaCTHHKA YKasblBaeT 0, yTo OTO - MexXIayHaponHoe JloroBop, m mosTomy
nozasepraute cynedHomy Hagzopy Cynom EC (CJEU).

Periennio coBeTa 3aKIIIOYUTH JIOTOBOP MOXKHO ObLIO, Hampumep, OpocuTh Bbi3oB nepen CJIEU
MOCpeACTBOM NieiicTBust [yt anHynupoBanus (Crares 263 TFEU).

Kpome Toro, HekoTopble TPUBOAAT JOBOABI B MOJdb3y Bo3MoxkHOCTH, uro CJEU TpeboBarhes
obecrneunTs MHEHUE O YepPHOBOI coBMecTUMOCTH JJoroBopa 06 otkaze ¢ 3akoHoM EC (Crarbs 218
(11) TFEU), Torna kak apyrue yrBepkaarort, 4ro, Tak kak Uznenue 50 TEU obOpamaercst Tonbko K
Crarbe 218 (3), 3T0 He ObUTO OBl BO3MOXHO.

Kpome Toro, HaumoHanbHBIE Cynbl OCTAIOMIMXCS TOCYJApCTB-WICHOB OBUTH OBl B COCTOSIHUH
OTOCNIaTh BOMPOCH OTHOCUTENbHO JloroBopa 00 OTKa3e UId MpenBapUTEIHHOTO YIPABICHHUS K
CJEU, Torma xak ajisi CymoB COCTOSIHHSI CHSITHSI, 9TOOBI UMETh TY K€ CHITY, 3TO JODKHO OyIIeT OBITh
SIBHO BKJIIOUEHO B JloroBop 00 oTkase.



6. Casitue nam orMena ysegomiaenust Craroen S0

OnuH BaKHBI BOIIPOC COCTOUT B TOM, MOXET JIM yBeJOMJIEHHE B cooTBeTcTBUM co Crarbeil 50
TEU OBITH CHATO, KaK TOJBKO 3TO ObLI0 BhI3BaHO. U3nenue 50 TEU tuxo no sTomy Bompocy. Xots
Benckast koHBeHIMS 0 MeXIyHapOIHOM JOTOBOPHOM IpaBe MpeAyCMaTpUBaeT, YTO YBEJIOMIICHHE
0 HaMepeHUH CHATh u3 JloroBopa ‘MOXeT ObITh OTMEHEHO B JH000€ BpeMs, NPEXIE YeM 3TO
BCTYIIUT B cuiy’, crienuansHble JJoroBopa TEU umeroT nmpuopurer.

CymectyeT mupokoe J[oroBop, 4ro mporecc 0Tkasa Mor ObITh IPHOCTAHOBIIEH, €CIIH BCE OPYyTHE
TOCyAAapCTBa-WIEHBI COMNAIIAIOTCA Ha 3TO, MMOCKOJIBKY TOCYJapCTBa-ujIeHb! SABIAIOTCA ‘MacTepamu
Cornamennii’. EBponelickuil COBET, BO3MOXHO NpPU YCIOBHH, YTO HOBOE pPEIIEHUE OTMEHMTH
YBEOMJIEHHE IPUHSTO B COOTBETCTBUHU C KOHCTUTYLIMOHHBIMHM TPEOOBAHUSAMH TOCyAapCTBa-uIeHa
CHSTHS, MOT TO3TOMY PEIIUTH COTJIaCHEeM NPUHATH Jr000e aHHynupoBaHue yBepomienus Ct. 50
TEU, xors [oroBop o apyrux yupexaeHmsx EC Mommo BO3MOXKHO Takke TpeOoBaThCs.
HexkoTopple KOMMEHTATOpbl NPEIJIOKWIHM, IO KpailHEl Mepe, TEeOpeTUYECKH, JBa APYTHX
CILIEHapusl, €CIM COCTOSHUE CHATHS M OCTajibHas 4acTh OCyAapCTB-WIEHOB JocTUlIH JloroBopa,
YTO TIepBBIA He OymeT B KoHIE BBIXOOUTH M3 EC: moboii Oymymue otHomeHus mexny EC u
rOCyIapCTBOM-WIEHOM CHATHUS, IOCJE€ OKOHYaHMs IEPEeroBOpOB, MPOCTO BHOBH MOATBEPIKIAET
3asBiieHMe Ha JloroBopa K TOMY TOCYNapCTBY; WM, CTOPOHBI MOIJIM CODIACUTBHCS PaCIIUPHUTH
MIEPETOBOPBI HEONPEAEIEHHO H, BO3MOXHO, BCTaBUTh MPOTOKOJ B JloroBopa MOATBEPIUTH, YTO
yBeIoMIIeHUE 00 0TKa3e B cOOTBETCTBUH c0o CTarbeii 50 ObLI0 OTMEHEHO.

B oTnuume ot 3TOro, OAHOCTOPOHHEE aHHYAUpOoBaHUE yBenomiieHus Crateu 50 KaxkeTcss HaMHOTO
Oonee mpoOIeMaTHUHBIM. HekoTopble KOMMEHTATOphl YTBEP)KAAIOT, YTO TOCYJApCTBO-UICH HE
MOKET B OJTHOCTOPOHHEM IOpsIKE OTMEHUTh CBOE yBenomieHue ajs Bbixoxa u3 EC (B cmbicne
IOPUINYECKH BOCTPEOOBAaHHON OCTaJIbHOM YacTW TOCYHApCTB-WICHOB Uil HPUHSTHS 3TOTO
anHynupoBaHusi). CoObITHEM, BBI3BIBAIONIMM CIYIIAHHUS OTKa3a, SIBISETCS OJHOCTOPOHHEE
yBenomiieHue rocymapcrBa-wiena moxm TEU Crarem 50 (2), sddexTtuBHO HaumHas OOpaTHBINA
OTCYET K KpaiiHeMy cpoKy (KOTOpBIH MOXKET OBITh pacIiupeH, eciii EBporeiickuii COBET, BMECTE €
TOCyIapCTBOM-WIEHOM CHSTHSA, IO3TOMY COIVIAIIaeTCs), KOTOPHIM TIPOIleCC OTKaza JOJDKEH
3aKOHYMTHCS, €CIIM 3aKJIIOUEHHBII 10roBop 00 oTkase He npexycmarpuBaer nHaue (TEU Crateu
50 (3)). [losromy, a Takxke i MPEAOTBPAIICHUS JIIOOOro 3J0YNOTPEOICHUS CO CTOPOHBI
TOCyAapCTBa-4wICHa CHITHA — HallpUMEp, OCTAHOBKA IEPETOBOPOB IIYTEM CHATHSA YBEIOMIICHUS,
3aTeM MepeyBeIOMIICHHS U Nepe3alycKa AByXJIETHEro eprona, TakuM odpasom obxona Jlorosopa
0 JPYTHX rocydapcTBax-4jeHaX — BO3MOXXHOCTb OJHOCTOPOHHETO aHHYIHPOBAHMS YBEIOMIICHHUS
MO3/IHEE, KAK {yMaroT 3TH KOMMEHTATOPBI, FOPUINIECKH COMHUTEIbHA.

Jpyrue, ofHaKo, IMONAraroT, 4YTO OJHOCTOPOHHEE aHHYJIUPOBAHWE YBEJOMIICHUS 00 WIbATUH
Craten 50 ropuau¥ecKu BO3MOXKHO, €CIHM CHEJIaHO B COOTBETCTBUM C HalIWOHAIBHBIMU
KOHCTUTYLIMOHHBIMH TPeOOBAaHUSIMH TrOCylapcTBa-wieHa CHATHS. B 3ToM cueHapuu, eciu Obl
COCTOSIHME CHSTHS PELIMIO OCTAaHOBHUTH BBIXOIHOM MPOIECC, APyrue TroCyAapcTBa-4JIEHbI HE
uMeIH OBl TIPaBo IO 3aKOHY BBIHYKJATh TO rocynapcTBo BeliiTH U3 EC.

T'ocynapcTBeHHBIE SKCIPECCHl €ro 'HaMepeHue' CHATb, U HaMepeHHe MOXeT ObITh cHsTOo. JlroOas
Jpyras cuTyanusi coctaBmia Obl m3rHanue w3 EC, xotopeiid He OyaeT Ienbio pa3paOdoTYHUKOB
Cratem  50. OpHako HEKOTOpble KOMMEHTATOPHl YKa3bIBAalOT, YTO 3TO OJHOCTOPOHHEE
aHHYJIMPOBAaHUE BO3MO)KHO IIPU OTPEACIEHHBIX OTPaHMYEHUSIX, OCOOEHHO €CIIH rOCyAapCTBO-WICH
JEHCTBUTEIHHO M TOOPOCOBECTHO NPWHIO HOBOE pelieHue Uit He cHitus u3 EC (pemenue,
KOTOPOE He JIOIDKHO ObITh 00 OTKIIOHEHWH oTpeiesieHHoro Jlorosopa).

Cyn EC (CJEU) mor Obl OBITh TpH3BaH IS yNPaBICHUS HAa COBMECTHMOCTH TAaKOTO
aHHYAHpOBaHUs ¢ JloroBopaMu; MOCKOJIBKY 3TO - Bonpoc uHTepnperanuu 3akoHa EC, CJEU Obin



OBI OKOHUYATEIIEHOHN TOIKOBATEIIFHON BIACTHIO IO ITPoOIEeMeE.

7. IlocaencTBus 0TKa3a U BO3MOKHOe conepkanue loroBopa 06 oTka3ze

Ilon TEU Crareu 50 (3) mpaBoBOe MOCHEACTBHE BbIBoAAa BOiCK u3 EC sBiseTcs KOHIIOM
3asBrieHus1 Ha JloroBopa u [IpoTOKONBI K TOMY B TOCYIapcTBE, 3aTPOHYTOM OT TOTO ITyHKTa Ha.
3akon EC mpekpamaeT NpUMEHSTHCS B 3aTPOHYTOM TOCYNapcTBE, XOTs JIOObIe HalMOHAJIbHEIC
NEUCTBUSI, TPUHATBIE BO BHEIPEHWH WM IepeMenieHnn 3akoHa EC, ocramuce Obl
JICHCTBUTEIHHBIMY, TIOKA TOCYIaPCTBCHHBIC BIACTH HE PEIIAIOT UCIPABUThH WM aHHYJIHPOBATh HX.
JoroBop 00 oTKa3ze 10KHO ObLIO OBl 00paTuThes K (asupoke - u3 EC ¢puHaHCOBBIE MPOrpaMMBL
u apyrue HopMbel EC. DKcnepThl comTanarTes, 9To, Ui 3aMeHbl 3akoHa EC, KOHKpeTHO B 000
obnacTu UCKIIOUNTENbHON KoMreTeHUMHEC, coCTOsiHME CHATHS OOMKHO ObIO OBl MPHHATH
CYIIECTBEHHOE HOBOE 3aKOHOMATENIbCTBO M YTO B JIIOOOM CIIydae MOJHAs W3OJSIHS COCTOSHUS
cusatus ot 3pdexroB EC acquis O6buta 661 HEBO3MOXHA, €CITU OBl JOJDKHBI OBUTH OBITH OymyIye
OTHOULICHHUS] MEX 1y OBbIBIIMM rocynapctBoM-uwieHoM u EC.

IIpaBa m oOs3arenscTBa, mpoucxomsamme w3 CornamieHudd, MO3TOMY aHHYIWPOBAIH ObI, IO
KpaiiHeil Mepe, n0 cremeHH, cornacoBaHHoM Mexny EC u cocrosnuem cusatus. Kpome Toro,
Horosopa mexny EC u Tpetbto

CTpaHbl WM MEXAyHapOIHBIC OpPTaHHW3AlN{, HAlpIMEp, Ha TOPTOBIE, TAKXKE MPEKPATHIH OB
OTHOCUTBCSI K COCTOSIHHIO CHATHS, U 9TO JOJDKHO OyJeT TakuM o0pa3oM JIOTOBOPHUTHCS 00
aJbTEpPHATUBHBIX MEpax.

Cratbst 50 He pa3bACHAET TO, YTO JOJDKHO cozepxarh Jlororop 00 otkase. [Ipenmonaraercs, 4to
JIOTOBOPEHHOCTh JIOJDKHA ObUTa OBl BKJIIOYaTh HEKOTOpPHIE TIEPEXOAHBIE TOJMOKECHUS, IS
YMEHBIIICHHUS TOCICACTBUIA OTKa3a, HANpUMEp, KacasCh MEPEXOTHOTO 3asBICHUS Ha HEKOTOpOe
3akoHOAarenbcTBO EC mis 3amuThl JFOOBIX OTAETBHBIX CyOBEKTHBHBIX NMPaB HA OCHOBE TaKOTO
3aKOHOJIaTeNIbCTBA; 00paIaThCcs K MpoOjieMe OCHOBAaHHBIX Ha JIOTOBOpe mpae; (asupoBka - u3 EC
(UHAHCOBBIE TPOTPaMMBbI B COCTOSHMM CHATHS W Jpyrux Hopmax EC; 29 u Gonee mmpokwue
BOTIPOCHI 3aIJIAHUPOBAHHBIX (DMHAHCOBBIX 0053aTENLCTB, HMES JIEN0 C TIOTPaHUYHBIME BOIIPOCAMHU
u nepemernas arenrctsa EC.

PacriyTeiBaHue OOMKETHBIX M aIMHUHHCTPATUBHBIX OTHOIICHHH MEXIY TOCYIapCTBOM-UICHOM,
pematonuM BRIATH m3 EC W ocTapmuxcs TOCYIapCcTB-WICHOB, MOXET JI0Ka3aTh TPYIHOE
OCYIIIECTBJICHHE, KOTOPOE TpeOyeT pacCMOTPEHUS MHOIMX pa3JHYHBIX acleKToB. I[lpumepsl
ANIEMEHTOB, KOTOPBIE JTOJKHBI ObLTH ObI OBITH 00CYXKIEHBI B 3TOM TIporiecce: 00Iue 00s3aTenbpCeTBa
B CPEIHECPOYHON MEPCIEKTUBE B COOTBETCTBHM C OIOMKETOM, KOTOPHIH MMEET MHOTO PECYpPCOB,
BBIJIETICHHBIX K MpOrpaMMaM C MYJIBTHEKETOHbIM JKH3HEHHBIM IHKIIOM (HarpuMep, pacXoibl
€MHCTBA U OobIIe HHPPACTPYKTYPHBIE TIPOEKTHI); CTaTyC U BO3MOXKHOE TIEpPEMEIICHHE OPTaHOB
EC Ha ocHOBe TeppuTOpHHU TOCymapcTBa-wieHa, ocTapiisis Coro3; M ydacThe TOCylapcTBa-wieHa
oTee3a B Mepax (Takux Kak eBporeickuii @DoHx pa3BUTHS), KOTOpPHIE SIBIISIOTCS
MEXITPaBUTEIBCTBEHHBIMHU 110 CBOEH TPUPOJIE, HO YIIPABIISIFOTCS EBpOIIEHCKON KOMUCCHEN.
PesysnbraT Takoro mpoiecca Takke 3aBUCeN Obl OT CTPYKTYPBI, KOTOPasi COTNIAaCOBaHa I OyIyIIIX
otHomreHuit mexxay EC u rocymapcrBoM-diieHOM oThe3na. ClieHapuu KOJIEOMIOTCS OT BBIXOIHOTO
cdeTa JUIsl HEMOTAIIEHHBIX 3aJ0JDKEHHOCTEH 0e3 mampHelrero ydactwsi B omepanusax EC k
JUTUTEIbBHOMY YY4aCTUIO BO MHOTHX ONEPALUAX CO CBSI3aHHBIMU BKJIaaMH.

Omnaxo T0, uto M3nenne 50 TEU He TpebyeT parudukamuu JoroBopa 06 oTka3e rocygapcTBaMu-
YJIeHaMH, IPUHYAMIO HEKOTOPHIX SKCIIEPTOB MPUXOIUTH K 3aKIIOYCHHIO, 4TO JloroBOp 00 OTKase
JIOJDKHO COZEP:KaTh TOJBKO YCIOBHS, MOANANAIOLIUE MOJA HCKIIOUUTENbHYI0 KommereHuuss EC



(Uznemme 3 TEU).

Cremnenp, 10 koTopor JloroBop 00 OTKaze OMpemeiuT OyayIine OTHOIIEHHUS TOCYIapCTBa-wWiICHA
casarus ¢ EC, takxke HescHa. Ckopee Bcero, 00 oTAeIbHOM cornameHnn (win JJoroBopax) HyKHO
ObUT0 OBl JOTOBOPUTHCS Ul YCTAHOBJICHHS CTPYKTYPBI Ul OyIyLIero COTPyAHHYECTBA MEXKIY
STHMU ABYMS CTOPOHAMH, BKJIIOYAsi HA TOPTOBIE, IOTOMY YTO MEPETOBOPHI OTHOCUTEIBHO TaKHX
Oynymux Mep, Kak OXHIAIOT, NOJDKHBI OydyT MJOJblIe, 4YeM JBa Toja 3aKOHYHTHCS, €CIU
BenukoOpuranust He BEIOEpeT O4YeHb 'TPYHOHBIN BHIX0N Bemmkobpurtannu u3 EBpocorosa’, 6e3 wmn
MUHHMMAaJbHBIE OyIyliue ycTaHOBIEHHbIE Mepbl. Touka 3peHust EBpomelickoii KoMHUCCHU B 3TOM
OTHOIICHUHU — B OTVIMYHE OT IMO3HIINH, 3aHITONH OPUTAHCKHUM IPABUTEIBCTBOM (CM. HIXKE) — ObliIa
To, 4ro JloroBop 00 oTkaze OyaeT OrpaHMYEHO HEOOXOAMMBIMH MEpaMH BBICBOOOAMTH
Benukobpuranuio uz EC, kak 0003HaueHO BBILIE.

Kpome TOro, OTHOCHTENBHO YHOPSIOYMBAHUS COIVIALICHWN, OOJNBIIMHCTBO KOMMEHTAaTOPOB
cortamaetcsi, uto JloroBop 06 otkaze u JJorosop ([oroBopa) mo OyaymuM OTHOLICHUSM JOJIKHEI
Obutn Obl JIOrMYeCKH OBITh 3aBEpIICHBl OAWH 3a APYIMM. I[JaBHBIM apryMeHTOM IPOTHB
3axmmroueHust JloroBopa o0 orkaze m JloroBopa (Wim comnmamieHnid) Ha OyOyIINX OTHOIIEHHSX
OTHOBPEMEHHO SABJSETCS OTCYTCTBHE MPAaBOBOM OCHOBBI: B TO Bpems kak Wzmenne 50 TEU
mpeaocTaBisieT ocHoBaHue aisi JloroBopa o6 otkaze mexay EC u cHsatwem (HO Bce eme a)
rOCYJapCTBO-WICH TOJbKO, JloroBop Oyaymmx OTHOMmEHHH MOTpeOoBajo Obl MPaBOBOW OCHOBEI,
npuMeHuMo Kk orHowmeHusaMm Mexay EC u Tperbeil crpanoil, Takum kak Crares 207 TFEU
(obmras kommepueckas nonutrka) wim 217 TFEU (moroBopsl o corpymHudecTBe). bombmmHCTBO
9KCIIEPTOB, MO3TOMY, COTJIAIIACTCS, YTO JIOTOBOP 00 OTKasze NOJKEH OBITh 3aKIIOYeH CHauana, u
JOTOBOP MO OyIyIIMM OTHOLIECHUSM MOXXET TOJNBKO OBbITh O(QUIMAIbHO 3aKIIOUCH M BCTYIHTH B
CHITy Toclie Toro, kak JloroBop o0 oTKa3e BCTYNMWJIO B CHITY, IPEOOpa30BaB COCTOSIHUE CHSTHS B
TpeThe rocynapcTBo orHocuTenbHo EC.

HoroBop mmu JloroBopa mo OyaynIiM OTHOIIEHHM, CKOpee Bcero, moTpedytoT onoopenus EP u, B
3aBUCUMOCTHU OT BKJIIOYCHHBIX KOMHCTGHHHﬁ, TOJIOCOBAaHUE KBaJ’II/I(I)I/IHI/IpOBaHHOFO 6OJ'II)IHI/IHCTB3
win enuHopymue B CoBere, a TakXe, BO3MOXHO, paTH(UKALUS BCEMU OCTAIOIIMMUCS
rocyJapcTBaMHu-4JICHAMHU.

8. YacTnuHbIi 0TKAa3

Hekoropbie KOMMEHTATOpHI TMPENJIOKHIN HCCIEA0BaTh HCHONb3oBaHue J[loroBopa 00 oTkase
YCTaHOBUTH HOBBIN THIT Ha 3axa3 wieHcTBa B EC mis 3aTpoHyTOro rocynapcrsa. JIMMUTB Takon
JIOTOBOPEHHOCTH, COTJIACHO MM, JIOJDKHBI ObUTM OBl OBITh HAPUCOBaHBI TaK, YTOOBI MPOIECC HE
cocraBisn 3ioynorpednenue Mspenmmem 50 TEU. DT1o Momo umers MecTo, ecid  Obl
YMEHBIIIEHHBIE 00s3aTeNbCcTBA TOCYJapcTBa B cooTBeTcTBUM ¢ 3akoHoM EC (B pesynbrare
'YaCTUYHOTO OTKa3a') He OBUIM OTpaKE€HBI B OTPAaHUYCHHUSAX K €r0 YYaCTHIO B MPHHSATUHU PEIICHUN
EC. Opnako Uznenue 50 TEU, kaxercsi, He NpaBUIbHBIIA IPABOBOM MHCTPYMEHT ISl AOCTHXKEHUS
L[eJT1 TaKOW 'HepaBHOIYIITHBIN

0TKa3', ¢ ToCyJapCTBOM, 3aTPOHYTHIM, OCTaBasCh TrocymapcTBoM-wieHoM EC, He B MOCIeTHION
odyepens motomy uto Crarbs 50 mpuHHMMaeT 'depHbI wim Oenblil' mogxoa. Ckopee mepecMoTp
JoroBopa paccmarpuBaeTcsi akaJeMHUYECKMMHU KOMMEHTaTOpaMH Kak Oojiee MOAXONALIHHM s
Takoi 1enu. Takke 00CYKIIEHHBI BOIPOC TOTO, MOT JIM 'IaCTUYHBIN OTKa3' OTHOCHUTHCS K 4acTh
TEPPUTOPHH TOCYNApPCTBAa-4I€Ha, W TOITOMY TOCYIAapCTBO-WIEH 'B IIEJIOM' HE CHHMAET TOJBKO
yacte ero 'remains' B EC. HyxHO OTMeTMTh OfHAKo, 4YTO 'dacTh ToOCygapcTBa-wiieHa'
paccMaTpuBaeMoro, CaMOCTOSITENIbHO He ObLTa ObI CyBEpPEHHBIM TOCYJapPCTBOM, M YTO 3TO HUKOI/IA
He Oymer ¢dopmanbhbiii wien EC kak cyBepenHoe rocymapctBo (Msmenue 1 TEU na Bpicokux
JIOTOBApUBAIOLIMXCS CTOPOHAX), TAKMUM 00pa3oM, MOXXHO OBLIO YTBEP)KIaTh, YTO 3TO HE MOXKET



moaTomy 'ocrateest B EC, eciiu caMo rocy1apcTBO-WICH CHUMAET.

9. Ilepexoanble MOJ0KEHUSI HA MOJYYEHHBIX MpaBax

Mepsl U1 OTKa3a MODIHM CTPEMHUTHCS YMEHBIIATh €ro MOCIEACTBHS, BKJIIOYAs IEPEXOAHOE
3asBJICHAE Ha HEKOTOpOe 3aKoHOAaTenhcTBO EC B COCTOSIHMM CHSATHS, YTOOBI 3alllUTUThH JIOOBIC
OTZAETbHbIE CYOBEKTHBHBIC PaBa HA OCHOBE HX.

Uro kacaercsi MpaB, MPOUCXOIAIINX U3 rpaxaanctBa EC, HEKOTOpbIE yUeHbBIE yTBEPIKAAIH, YTO
rpaxganctBo EC MoxeT OAWHOKHI, OTAEIBbHBIM OT HALMOHANBHOCTU TOCYJapCTBa-4iieHa, Tak,
4TOOBI TpaXkJlaHEe paccMaTpUBaeMOTO TOCYAapcTBa Jepikaiu Obl cBoe rpaxkaancTBo Coroza Jaxe
TocIte ero BeIBoza Boick u3 EC.

OT0 000CHOBaHME OCHOBAHO Ha MPEANOJOKEHUH, YTO HEKOTOPbIC TPaKIaHE COCTOSHUS CHATHSA
noTepsuti Obl WX rpaxkaancTBo Coro3a HEMpPETHAMEPEHHO B CIIydae OTKa3a. DTH B3IVISIBI OJJHAKO
HE paselicHbl MOJABISIONIMM  OONBIIMHCTBOM B JIUTEparype, KOTOpas paccMaTphBacT
rpaxxaancTBo EC Kak 'mononHuTenbHOE' HAalIMOHAIBHOCTH TOCY/IapCTBa-YIeHa

(Crarps 20 (1) TFEU) u 6e3 aBTOHOMHOTO XapakTepa.

KpOMe TOIr0o, HY’)KHO OTMETUTD, YTO PCUHICHUEC CHATH U3 EC MIPUHATO COTTIACHO KOHCTUTYHHOHHBIM
TpeOOBaHUSIM 3aTPOHYTOTO TOCYAapCTBa U TaKUM 0O0pa3oM NPHUHUMAIOIIUN BO BHHMAaHHE BCE
BO3MOXKHBIC TIOCJIEACTBUS, BKIIOYAs JJISl OTJACIBHBIX TPaXIaH COCTOSHHS cHATHA. Kpome Toro,
HEKOTOpPbIE KOMMEHTATOPHI MOJIAraloT, YTo JIF00bIe OCHOBaHHBIE HA JIOTOBOPE MPaBa COXPaHUIIUCH
Obl, MOKA JOTOBOPBI OCTAIOTCS JCHCTBUTEIBHBIMHU, XOTS MOXHO ObLJIO OXHJIATh, 4TO J[oroBop 00
OTKaze o0paTuTCsl K TakuM MpobneMam IJisi TapaHTUH FOPUAMYECKON OIpeAeleHHOCTH. B sToM
KOHTeKcTe J[0roBop MOIJIO TaKKe CTPEMHUTBCS 0OPAaTUTHCS K CTAaTyCy TPaskAaH COCTOSIHUS CHATHS,
pabotaromux (wm padoraBmux) ais yuapexaenuit EC.

10. Bozpaxenue ¢ EC

Crarea 50 (5) mpemycMaTpuBaeT BO3MOXKHOCTH, YTO TOCYAapCTBO-WICH, KOTOPOE CHSJIO, MOXKET
BoccoenuuuThea ¢ EC, HO He MpHuCyXJaeT aBTOMaTHYECKOe IMpaBO BO3pa3HTh. To rocymapcTBo
JIOJIDKHO OBLTO OBI MTOBTOPHO TPEJCTaBUTH 3asBiieHWe Ha wieHCTBO B EC comracHo mpoueaype,
coneprkasteiics B M3nenuu 49 TEU (mpomnecc Berymenus EC).

11. I/IHCTI/lTyIII/IOHa.TH)HLIe H3MCHCHUSA

[Ipu mpuHATUM BO BHMMaHHWE JIIOOBIX MPHUTOTOBJIEHHN, CIIETaHHBIX B cornameHuu mexay EC u
COCTOSIHMEM CHSTHSI OTHOCHTEIbHO MX Oyaymux oTHowmeHud, noroBopa EC ocratorcs
JEHCTBUTEIBHBIMH AJIS1 OCTAJIbHON YacTH TOCYAapCTB-4JICHOB, U JIIOOBIE MONPaBKH, TpeOyeMble B
pe3yabraTe OTKa3a, JOJDKHBI ObUIM OBl OBITH BHECEHBI B COOTBETCTBHHM C IOPSJIKAMH,
ycraHoBieHHbIMH B Ctathe 48 TEU.

Cocras yupexaennit EC, kak MOTJIM 0)KH1aTh, U3MEHHUTCS 110 COCTOSHHUIO Ha JE€Hb, OTKA3 BCTYIMaeT
B CHJIy C YYaCTHHKAMHU OT COCTOSHHS CHATHSA TOTEpPS UX MECT B Pa3IMYHBIX YUPEKICHUAX U
OpraHu3alMAX, XOTs IePEeXOJHbIE MEPhl MO Obl HEMEIJICHHO TPeOOBaThCA B TEUCHUE MEpHOIa
nocie Toi aarel. PerynsipHoe BO30OHOBIEHNE YICHCTBA B OTHOM HJIM HECKOJIBKHMX YUPEKICHUSX,
KOHEYHO, ObUIO OBbI CIIOXHBIM, €CM OBl 3TO HACTYNMJIO BO BPEMs MPOAOJIKAIOIIErocs mpouecca
Cratsu 50.

Uro kacaercst EBpomeiickoro mapnmamenta, Tak kak TEU Crarteu 14 (2) ompenensier TOIBKO
MaKCHMaJbHBIA HOMep wieHoB EBponapnamenta, pasmep EP Mor nmpocTto ObITh yMEHBIIEH YHCIOM



ureHoB  EBpomapiameHra, paHee — mpuOHMcanl — TOCYyIapCTBYy-wieHy  CHATHS.  Mecra
paccMaTpuBaeMoOro roCcyaapcTBa MOTIIH OBITh TIEpPEPACIPENEIICHBI CPEIN OCTAIOIINXCS TOCYIapPCTB-
YJICHOB, WJIM HEMEUICHHO WM TOCNe CIEAYIOMHX BBIOOPOB, XOTS MakcHMallbHble 96 MecT,
pacmpeieNIeHHbIX 110 JTI000MY TOCYIapCTBy-WICHY (IOCTHTHYTHIM TONBKO | epMaHueil B HacTosIIIee
BpEMs1), HE MOTJIM OBITh MPEBBILICHBI

0e3 wm3menenuss TEU Crareum 14 (2). Pemenue, ocHoBbiBawmiee coctaB EP, Bkiodas
pacmpeseneHre MEeCT CPeIr TOCYAapCTB-WICHOB, MPUHATO EBpomelickuM COBETOM 1O MHHUIINATHBE
EP u c ero cormacueMm (TEU Crareu 14 (2)). Kak ¢ npyrumMy ynmoMsiHyTBIMHU BBILIE acIEKTaMU, C
3THUM MOXKHO OBLIO UMETH JIeJI0 B paMKax JloroBopa 00 oTkase.

12. Pe3tome

OTka3 nomkeH ObITh COBMECTUM C KOHCTHUTYHHOHHBIM TipaBoM EC, eciu EC momkeH coXpaHUTb
CBOHM XapakTep Kak HaTHAITMOHAIBHBIH 3aKa3, KOTOPBIA CO3MaeT IpaBa W OO0S3aTeNIbCTBA IS
YUpEXISHUH, TOCYIapPCTB-WICHOB M YaCTHBIX JIHI. JTO OyIeT MMEeTh 3HAYUTENIbHBIE TIOCIEICTBUS
JUTSL CAMHX TIEPErOBOPOB M OynyIue OTHOIIEHUsI Mexay ObiBiiel crpanoii-unenom EC u EC.

[IpaBo rocymapcTBa-ujieHa CHATH OT EBpomelickoro coro3a ObLIO BBEICHO BIIEPBBIC C
JlnccaboHCKUM JTOTOBOPOM; BO3MOXKHOCTH OTKa3a ObLTa OYeHb cIlopHa meper 3tuM. Wznemme 50
TEU He 3amuchiBaeT HE3aBUCHUMBIX YCJIOBHU UTSI TOCYJapCTBa-4ieHa, YTOOBl OBITh B COCTOSTHUU
HCIIOJIB30BATh €r0 MPaBo Ui CHITHA, CKOpee OHO BKIIIOYAET TOJBKO MpOLEAYpHbIE TPeOOBaHUS.
OT1o mpexycmarpuBaer meperoBopsl [loroBopa 06 orkaze mexnay EC W cocTosHHEM CHSTHA,
ompezenss B 0coOeHHOCTH Oymyiue oTHomeHus nocneanero ¢ Corosom. Eciau Hukakoi 1orosop
HE 3aKJII0YeH B TeYEHHE JBYX JIET, KOTOpPbIE YICHCTBO IOCYAapCTBa 3aKaHUMBAET aBTOMaTHYECKH,
ecnu EBpomnelickuil COBET U 3aTPOHYTOE FOCYIapCTBO-WIEH HE PELIalOT COBMECTHO PAaCIIMPUTH
3TOT NEPUO],.

[IpaBoBoe mocneacTBre BhIBOAA BOMcK n3 EC sBnsieTcst KOHIIOM 3asBieHus Ha goroBopa EC (u
IIpoTokonsl K TOMY) B rocydapcTBe, 3aTpOHYTOM OT TOro myHkra Ha. 3akoH EC mpekparaer
IMPUMCHATBCA B COCTOAHUU CHATHA, XOTsA JIFO0bIE HallOHAJIbHBIC ILCI\/'ICTBI/ISI, MIPUHATBIE BO
BHEIpPEHWH WM nepememieHnn 3akoHa EC, ocrtaiuce Obl  ACHCTBUTENBHBIMH, —IIOKa
TOCYJJapCTBEHHBIC BIACTH HE PEIAlOT WCIPABUTh WM aHHYJIHpoBaTh uX. JloroBop 00 oTkaze
JOJKHO ObUTO OB 0OpaTuThes K (asuposke - u3 EC punaHcoBbIe mporpaMMbl U Apyriue HOPMBI
EC.

OKcnepThl COIalialoTcsi, 4YTo Ui 3aMeHbl 3akoHa EC, KOHKpeTHO B Jr000# obnactu
UCKITIOUNTENbHON KomneTeHIHUEC, coCTosIHME CHATHS AOJDKHO ObUIO OBl IPHHATH CYIIECTBEHHOE
HOBOE 3aKOHOJATEIbCTBO M YTO B JIIOOOM cJy4ae IIOJIHAs HW3OJSIMS COCTOSHHS CHSTHS OT
spdexroB EC acquis Oyner HEBO3MOXKHA, €CIM JOJDKHBI OBITH OyAyllde OTHOLICHHUS MEXIY
obiBIMM rocynapctBoM-wieHoM u EC. Kpome Ttoro, [loroBop 00 OTKase MOIVIO conepKaTh
YCIIOBUSI Ha TMEpexolHoM 3asBieHHMH Ha mpaBuiga EC, B 0COOEHHOCTH OTHOCHTENBHO IIpaB,
MPOUCXOASAINX U3 rpaxaancTBa EC 1 K ApyruM mpasaM, IPOUCXOASIIUM U3 3akoHa EC, koTopsIi
WHa4ye aHHYINPYET C OTKAa30M.

Cratba 50 lorosop o EBponeiickom coroze (TEU)




1. JTro6oe TocyrapcTBO-4iICH MOXKET PEMIUTh CHATH OT Cor03a B COOTBETCTBHU C €r0 COOCTBEHHBIM
KOHCTUTYIIHOHHBIE TPEOOBAHNSI.

2. TocynapcTBO-usieH, KOTOPOE peIIaeT CHATh, JODKHO YBEAOMHTH EBpoIeHCKuil COBET CBOETO
HaMEpPEHUSI.

B cBere pexoMeHmaruii, mpemocTaBiIeHHBIX EBporelickum coBeToM, Cor03 IODKEH MPOBECTH
TIEPETOBOPHI U

3aKJTFOYUTE JIOTOBOP C TEM TOCYapCTBOM, U3JI0KHB MEPHI JJISl €r0 0TKa3a, oeps

CUeT CTPYKTYpHI AJisl ee Oynymmx oTHomeHui ¢ CorozoM. To JloroBop J0mKHO OBITH

nmoroBopHOii corimacHo Crathe 218 (3) JoroBopa o @yHKIMOHHPOBAHUN €BPOMEHIIa

Coro3. Ot10 nmomkHO OBITH 3aBepmieHo ot uMmeHn Coroza CoBeToM, EHCTBYIOMIHM II0
KOMIIETEHTHOMY

OOJBIIMHCTBO, TIOCTIE MOTyYeHus cornacui EBpomneiickoro mapiamMenrTa.

3. JloroBopa IOJKHBI MPEKPaTUTh OTHOCHTHCA K paccMaTpUBaeMOMY TOCYAApCTBY C JaThl
BCTYIUICHHS B CHITY

HoroBop 00 oTka3e wim, TOABOMAS 3TO, CITYCTA JBa TOAa MOCIe YBEAOMIICHHUS, YIIOMSIHYTOTO B
naparpad 2, eciiu EBpornieiickuii COBET, B COMIACHH € 3aTPOHYTHIM TOCYIapCTBOM-UICHOM,
€MHOTIIACHO PEIIaeT PaCIIUPUTh ITOT MIEPHO]I.

4. B nensix naparpados 2 u 3, wiene EBponeiickoro copera uiu

CoBer, IpenCTaBISIOMINI TOCYIAPCTBO-UICH CHSTHUS, HE TOJDKEH y4acTBOBATh B 0OCYKIICHHAX
EBponeiickuii coBeT uin COBET WIH B PELICHUSIX OTHOCUTEIBHO HETO.

KpanuguiupoBaHHoe OOJIBIIMHCTBO JOHKHO ObITh ompeneicHo cortacHo Cratee 238 (3) (b)
Horosopa o

OyHKIMOHUpOBaHUE EBporelickoro corsa.

5. Ecnu rocynmapctBo, koTopoe cHsuio oT Coro3a, MONPOCHUT BO3paXkaTh, €ro 3ampoc JOJDKEH
MOJBEPTHYTHCS

npoienypa ynomsiayTta B Cratee 49.

Coobmectso EURATOM u /lorosop

BonbIIMHCTBO SKCIIEPTOB coramaetcsi, 4To BeIBOA Boick n3 EC Takxke BiedeT 3a co0oii 0TKa3 3
Horosopa

yapexeHue esponeiickoi O0umasl ATtomHoM sHepruu (JJorosop EBpoaroma), xots
IPOTHBOIIOIOXKHOE

npezacrasieHre ObuI0 Takke npoasuHyTo. Haxe eciim EC u CooOmectBo EBpoatoma otnenbHbie
3aKOHHBIN

npeanpustusi, Crarbsa 106a Joroopa EBpoaroma (paccMotpen ‘mpenocTaBieHHE COSAUHEHNS )
00ecIeunBaioT 3T0

Nznenme 50 TEU taxke otHOcutes k JloroBopy EBpoaroma; kak ciencTBue, rocyaapcTBo,
KOTOpOE OOJIbIIIe HE SIBISIETCS

yacTh EC He MoxkeT octathest uienom CooOriectea EBpoaToma.

Cratps 106a ([loroBop, Ha3Havaromee eBponeiickyto OOmuHy ATOMHOM SHEPTHH)
1. Cratbst 7, Ctarbu 13 - 19, Crares 48 (2) k (5) u Crarsu 49 u 50 JloroBopa o

EBpomeiickuii coro3, u ctaths 15, crateu 223 - 236, crateu 237 - 244, crates 245, crareu 246
k 270, Crarbs 272,273 u 274, Crareu 277 - 281, Crarbu 285 - 304, Crarsu 310 - 320,




Cratbu 322 - 325 u Cratsu 336, 342 u 344 JloroBopa 0 @yHKIIMOHUPOBaHUH €BpONEiIia
Coro3 u [IpoTtokon Ha [lepexoqHbIX MOMOKEHHUSX, TOIHKHBI 00paTUTHCS K 3ToMy COTalieHuto.
2. B pamkax storo JloroBopa, cceuiok Ha Coro3, Ha '[foroBop o eBpomeiiie

Coro3', x 'Cornmamennro o OyaximonnpoBanun EBporeiickoro corosa' wm k 'JloroBopam B
YCIIOBUSI, YIIOMSIHYTHIE B maparpade 1 u Tex B IpOTOKOIaxX, MPUCOEANHEHHBIX 00a K TEM
Jorosopam

1 K aToMy CornamieHnto Oyay B3AT, COOTBETCTBEHHO, KaK CCHIJIKM Ha €BPOTEHCKYIO ATOMHYIO
SHEPTHUI0

Coo0miectBo 1 k 3TroMy CoryameHuro.

3. lNonmoxenns HoroBopa o EBpomneiickom coroze u JloroBopa 0 @yHKIHOHHPOBAHUN
EBponeiickuil COr03 He NOIKEH yMAIATh MOJIOKEHU 3Toro Jlorosopa.

CymiecTByeT NPOTHBOIIONIOKHOE MpecTaBiIeHue, 4to Beixon u3 EC He 00s3aTenbHOo moapa3zyMeBai
On1 oThe3n EBpoaToma

CoobmecTBo. HexoTopsele Taxoke mojararoT, YTo B AEHCTBUTEIBHOCTHU CYILIECTBYET /1Ba BBIXOIHBIX
MEXaHHn3Ma:. BbI30B

Uznemune 50 TEU npuseno 0b1 Tonbko k AByM JJoroBopam Coroza — TEU u TFEU —
MpEKpAIAIOIIUNACS K

00paTUTECh K COCTOSIHUIO CHATHSI, TIOKa oTka3 3 CoobmectBa EBpoaTtoma nmorpeboBa Obl
otnenpHas nporenypa Ct. 50 TEU. Onnako gaxke mpu 3TUX 00CTOATENBCTBAX, HUYTO HE OBLIO OBI
MPENATCTBYHTE rOCyapCTBY-WIEHY OT BKIIOUEHHUS ero HamepeHus cHiATh U u3 EC u u3

EBpoarom B ero oduimansHOM yBenomiieHNH B EBporneiickuii coBeT. Kpome Toro, 4ieHCTBO
EBpoarom 0e3 unenctsa B EC Obu1 Ob1 HEOCYILIECTBUM Ha MPAKTUKE MO PA3IUYHBIM IPHYNHAM
(Hampumep.

EBpoaromom ympasmsitor yupexaenus EC).

B ero nosicauTensHBIX MpuMedaHusx kK EBponeiickomy cotosy (YBemomrenue 06 Otkase) b,
BenmukoOpuranus

MIPABUTEIBCTBO YTBEPKIAJIO YTO MIPABO JJIs MPEMbEP-MUHHCTPA 3apErUCTPUPOBATh OTKA3
BenukoOpuranuu u3

EC ‘BxirouaeT eBporneiickyro o0muHy aTomMHo# sHepruu ("EBpoarom") kak EBpormeiickuii coro3
(ITonpaska) akt 2008 onpenensier 3to TepmuH "EC", BKimroyaeT (kak KOHTEKCT, pa3pelaeT Win
Tpedyer),

EBpoarom (pazgen 3 (2)).




' TIpunoxenue 1.
The Schuman Declaration

‘World peace cannot be safeguarded without the making of creative efforts proportionate
to the dangers which threaten it.
The contribution which an organized and living Europe can bring to civilization is
indispensable to the maintenance of peaceful relations. In taking upon herself for more
than 20 years the role of champion of a united Europe, France has always had as her
essential aim the service of peace. A united Europe was not achieved and we had war.
Europe will not be made all at once, or according to a single plan. It will be built through
concrete achievements which first create a de facto solidarity. The coming together of the
nations of Europe requires the elimination of the age-old opposition of France and
Germany. Any action taken must in the first place concern these two countries.
With this aim in view, the French Government proposes that action be taken immediately
on one limited but decisive point.
It proposes that Franco-German production of coal and steel as a whole be placed under a
common High Authority, within the framework of an organization open to the
participation of the other countries of Europe. The pooling of coal and steel production
should immediately provide for the setting up of common foundations for economic
development as a first step in the federation of Europe, and will change the destinies of
those regions which have long been devoted to the manufacture of munitions of war, of
which they have been the most constant victims.
The solidarity in production thus established will make it plain that any war between
France and Germany becomes not merely unthinkable, but materially impossible. The
setting up of this powerful productive unit, open to all countries willing to take part and
bound ultimately to provide all the member countries with the basic elements of industrial
production on the same terms, will lay a true foundation for their economic unification.
This production will be offered to the world as a whole without distinction or exception,
with the aim of contributing to raising living standards and to promoting peaceful
achievements. With increased resources Europe will be able to pursue the achievement of
one of its essential tasks, namely, the development of the African continent. In this way,
there will be realised simply and speedily that fusion of interest which is indispensable to
the establishment of a common economic system; it may be the leaven from which may
grow a wider and deeper community between countries long opposed to one another by
sanguinary divisions.
By pooling basic production and by instituting a new High Authority, whose decisions will
bind France, Germany and other member countries, this proposal will lead to the
realization of the first concrete foundation of a European federation indispensable to the
preservation of peace.

To promote the realization of the objectives defined, the French Government is ready to
open negotiations on the following bases.

The task with which this common High Authority will be charged will be that of securing
in the shortest possible time the modernisation of production and the improvement of its
quality; the supply of coal and steel on identical terms to the French and German markets,
as well as to the markets of other member countries; the development in common of
exports to other countries; the equalization and improvement of the living conditions of
workers in these industries.

To achieve these objectives, starting from the very different conditions in which the
production of member countries is at present situated, it is proposed that certain



transitional measures should be instituted, such as the application of a production and
investment plan, the establishment of compensating machinery for equating prices, and the
creation of a restructuring fund to facilitate the rationalization of production. The
movement of coal and steel between member countries will immediately be freed from all
customs duty, and will not be affected by differential transport rates. Conditions will
gradually be created which will spontaneously provide for the more rational distribution of
production at the highest level of productivity.

In contrast to international cartels, which tend to impose restrictive practices on
distribution and the exploitation of national markets, and to maintain high profits, the
organization will ensure the fusion of markets and the expansion of production.

The essential principles and undertakings defined above will be the subject of a treaty
signed between the States and submitted for the ratification of their parliaments. The
negotiations required to settle details of applications will be undertaken with the help of an
arbitrator appointed by common agreement. He will be entrusted with the task of seeing
that the agreements reached conform with the principles laid down, and, in the event of a
deadlock, he will decide what solution is to be adopted.

The common High Authority entrusted with the management of the scheme will be
composed of independent persons appointed by the governments, giving equal
representation. A chairman will be chosen by common agreement between the
governments. The Authority's decisions will be enforceable in France, Germany and other
member countries. Appropriate measures will be provided for means of appeal against the
decisions of the Authority.

A representative of the United Nations will be accredited to the Authority, and will be
instructed to make a public report to the United Nations twice yearly, giving an account of
the working of the new organization, particularly as concerns the safeguarding of its
objectives.

The institution of the High Authority will in no way prejudge the methods of ownership of
enterprises. In the exercise of its functions, the common High Authority will take into
account the powers conferred upon the International Ruhr Authority and the obligations of
all kinds imposed upon Germany, so long as these remain in force.’

-Robert Schuman, The Schuman Declaration, May 9th 1950 (Europa 1/12/8)
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