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OT pepakuum

Bonpoc rpaHuy, 3¢ PeKTUBHOCTU AeMOKPaTUYECKOro
ynpasneHusa

[emoKpaTtus, Kak Hanbonee ontMmanbHasa Gopma NpaBAeHUsA, Kak NPUHLUN 3DEKTUBHOM
OpraHM3auumn ynpaBAeHUs B C/IOXKHOOPTraHM30BaHHbIX OOLLECTBAX, CErOAHA Y)Ke Masio Kem
ocnapuBaetcs. [puemneMon anbTepHaTUBbI 4EMOKPaATUM He HaligeHo. Ho B cuTyauumn atoro
KOHCEHCYCa TEM CNOXKHEE HalTU KOMMNPOMWCC B BOMPOCE O AEeNCTBUTE/IbHOM MOJIOXKEHUN U
MeCTe MeHbLUMHCTB, B BONpoce 06 orpaHUYeHMAX KOHCTUTYLIMOHHbIX NPaB UK O POSIU FPaK-
AaHcKoro obuiectsa. MpaBa He MOryT 6bITb abCONOTHbIMU. MEHbLUIMHCTBA HE MOTYT ynpaB-
NATb cTpaHoi. OrpaHnYeHne KOHCTUTYLIMOHHBIX NpPaB MMeeT onpeaesieHHble npeaensl, 3a
KOTOPbIMM Pa3pyLIaeTca KOHCTUTYLMOHHbIV NopsaaoK. OAHAKO B KAKMM-TO CMbIC/ie, AeMOKpa-
TMYecKoe NpaB/eHMe, 3TO, NpeXKae Bcero, oblyee cornacmMe Ha orpaHUYeHune, — 1 BNacTu, U Npas.

Bce 3Th Bonpochbl o4yeHb 6osie3HEHHbI A1a Nt0boro AeMoKpaTUYecKoro rocygapctea. JencTBuTenbHo, AeMOKpaTUYeckoe
ynpasBaeHue CTpaHoI He 03HaYaeT BO3MOXKHOCTb BCEX YNPABAATb CTPAHOM; ynpaBaseT 60/bWMHCTBO, HAa KOTOPOM U IEXUT
Takoe 06a3aTeNbCTBO, HO TpebyeTca cornacnme MEeHbLMHCTB MW MEHbLUMHCTBA, TpebyeTca obecneveHne gocTyna ux B ny-
6anyHyto coepy. B aTnx ycnoBmax 601bLUNMHCTBO 06A3aHO M peasnn3oBaTb CBOW NOAUTUYECKMe obellaHus, Ha OCHOBaHMe
KOTOPbIX €ro u3bpanu, HO O4HOBPEMEHHO, EMY HYXKHO 3aLUMLLATb M 0BLWMI MHTEpEeC, YTO O3HaYaeT HalTKU 06K A3bIK C
MEHbLUMHCTBAMMU.

AKTyanbHas npobnema, Hanpumep, Kacalowanca MecTta STHUYECKMX MEHbLUMHCTB — 3TO BOMPOC O MecTe LbiraH B 0bLLecTBe.
Takoit BONPOC CTas CUMBOIOM 3aLMUTbl NPaB H06bIX MEHBLUMHCTB, AAXKe €C/IU K NOJIOKEHMIO LibIraH OTHOCATCS CO cneundu-
YeCKUM BHMMAHMEM, KOTOPOro MHOTAA He XBaTaeT ANA APYrMX STHUYECKUX rpynn.

Opyrum cMMBO/IOM AEMOKPATUYECKOro NpaB/ieHna ABASETCS 3alMTa NpaB Ha cBoboay cnoBa, 3aTparnsaolLas u cesoboay
MeANMHOro NPOCTPAHCTBA, M KOH(IMKTA MHTEPECOB MeXAY rocy4apcTBOM, Megua-MHCTUTYyTaMn 1 obectesom B aene obo-
3HaYeHUA UX MECTa B CUCTEME MOALEPKAHNA MEXAaHU3MOB KOHTPOA. MHbIMUK cnoBamu, npobiemont sienseTca obecneyeHume
3aWMTbl 06LLLEro MHTEpPEeCa CO CTOPOHbI rocyaapcTea u cobntogeHune nHtepecos CMMU 1 xkypHanucToB. B napaaurme gemo-
KpaTuK, HaZO0 TaK}Ke 3alMLLaTh MHTEPECHI Nto4ein, B BUAY cobaogeHns npasa Ha HENPUKOCHOBEHHOCTb YacTHOM KMU3HW. Ta-
Koe NpaBo Hanaraet 0b6a3aTenbcTBa Kak Ha CMMU, Tak M Ha rocyaapCTBEHHbIe OpraHbl; U 3TM 06s3aTeNbCTBa rapaHTUPYeT cya,.
CywecTBoBaHWE OrpaHMYEHUI NpaB NOCPeACTBOM MpaBa HeEN3beXHbl, MOCKO/IbKY NpaBa OA4HMX 3aKaHYMBAIOTCA, FAe Hayu-
HaloT NpaBa Apyrux. [leMoKpaTua cknagbiBaeTca, a 3GeKTUBHOCTb yrpaBiAeHUa CTPaHOM AeMOKPaTUYEeCKMMU METo4aMum
OOCTUTaeTcs TO/IbKO MPWU YCNOBUM BHUMAHMA KO BCEM TOHKOCTAM obecrneyeHua naopanmMsma MHTEpPecoB. Takol Noaxop,
rapaHTMpyeT NerMTMMHOCTb AEeMOKPaTMK. Ho, rpaHuLbl BOSMOXHbIX OrpaHUYEHNIt BapbUPYIOT B 3aBUCMMOCTU OT PasHbIX
$aKTopOB, AaneKo He Bceraa 06bEKTUBHbIX. MOMKHO YKasaTb B Ka4ecTBE TaKUX OCHOBHbIX (GaKTOPOB pa3BMTUE Herocyaap-
CTBEHHbIX MEXaHM3MOB yNpaBieHUsA U robanmsaumns rocyaapcTBeHHOM NONUTUKM.

MpaxaaHcKoe 0bLWwecTBO ABNAAETCA COBPEMEHHbBIM CMOCOBOM OrpaHMYEHMA BAACTU rOCYAaPCTBaA, HO M TaKKe cnocobom He-
rocyZ,apCTBEHHOrO ynpaB/ieHuMa cTpaHoi. OHO NO3BOAAET BAUATbL U Ha BO3MOXKHbIE OrpaHMYeHMA NpaB rocyaapcTBoOM, M Ha
pa3BUTME HOBbIX FaPaHTUPOBAHHbIX NPaB.

Ho nocKkonbKy coBpemeHHoe rocyiapcTBO Pa3BMBAET M YNpPaBAAET CTPAHOMN B KOHTEKCTE rNo6amM3aumnm OTHOLWEHWI 1 Noau-
TUK, €ro0 BO3MOKHOCTb JIETMTUMHO OrPaHUYUTb NPaB N0LEN 3aBUCUT, B TOM YUCAE, N OT PasNNYHbIX BHELUHUX MOAUTUYECKUX
B/IMAHWUN, TAaKMX KaK pa3BUTUE NOSIUTUK BOPbObI C TEPPOPUIMOM MU IBONIIOLUA NPEACTABNEHUSA O AEMOKPATUYECKMUX LIEH-
HOCTAX HAa MeXAYyHapoAHOW apeHe.

B HacToAwem Homepe HMypHana KOHCTUTYLUMOHAIM3Ma M NpaB YesloBeKa Bbl, 4OpOrMe YMTaTeNn, Hallaere cTaTbM, KOTOpble
NpeAcTaBAAOT ONMMCaHHble Npobaembl U NpeasaraeT BO3MOXKHbIE OTBETbI, UMeA B BUAY, YTO ANA KaXKA0ro Bonpoca cylue-
CTBYIOT pPa3/INyHble BO3MOKHbIE TOYKM 3pEHMA Ha HEero.

KapuH bewe-fonosko
FnaBHbIN pepakTop KypHana KOHCTUTYLMOHANU3MA M NPaB Yel0BeKa
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AokTpuHa / Doctrine

Adam Rixer

Ph.D, Legal expert — Nonprofit Foundation, Budapest

One of Hungary’s gravest problems today is the gradual deterioration of the situation of individuals living
in poverty, including the Roma population. A consequence of this process are segregation, exclusion from
the opportunities offered by life in the fields of education, employment and health care, and deterioration
in living conditions in disadvantaged regions as well as on the peripheries of settlements. Besides their low
socio-economic status, the Roma in Hungary undoubtedly suffer from lack of resources and institutional
means for to articulate their needs and to obtain recognition for their claims.

This paper tries to make and present a manifold examination: Firstly, it’s going to show all the relevant facts
and data related to the Roma people and Roma society, also addressing and listing the crucial problems and
current processes. Secondly — using a mainly theoretical approach — it introduces the significant reasons
behind the facts that cause and conserve the weaknesses of the Roma civil society. Thirdly it presents the
current composition and main characteristics of the so called Hungarian Roma civil society. Fourthly, and
finally, it makes an attempt to collect the relevant plans, possible solutions and concerns regarding the
development of that segment of the Hungarian civil society.

Keywords: Roma, Gypsy, civil society, discrimination, National Gypsy Self-Government, NGO, education
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«Roma Civil Society in Hungary»

1. Introduction

Why do | tackle the Roma-question within the
context of Hungarian civil society, why is it such an
important issue? The answer is tragically simple:
besides their low socio-economic status, the
Roma in Hungary undoubtedly suffer from lack of
resources and institutional means for to articulate
their needs and to obtain recognition for their
claims. We have to emphasize that the ability of
Roma to participate in social and community life
in an organized manner is a critical issue.[2] The
situation of the Roma communities, the largest
minority living in Hungary, differs from that of the
other minorities in our country in many respects.
In the case of the Roma, social, employment,
vocational training and educational problems are
apparentto a greater extent.[3] The major socialand
structural upheavals in Hungarian society since the
collapse of communism, coupled with several types
of discrimination, have had a disproportionately
large and negative impact on the Roma, whose
low social status, lack of access to education, and
isolation make them relatively unable to defend
themselves and their interests.[4] Unfortunately,
reforms initiated by Hungarian politicians have
often been undertaken without considering their
devastating impact on the country’s Roma, as well.
The Roma suffer nearly total marginalization within
Hungarian society: they are almost entirely absent
from the visible political, academic, commercial,
and social life of the country.[5] | have to admit
in advance that the governments in power, the
majority of the society, the Roma minority and the
civil organisations all share responsibility in this
matter.

Within this chapter | try to make and present a
manyfold examination: Firstly, I'm going to show
all the relevant facts and data related to the Roma
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people and Roma society, also addressing and
listing the crucial problems and current processes.
Secondly — using a mainly theoretical approach - |
introduce the significant reasons behind the facts
that cause and conserve the weaknesses of the
Roma civil society. Thirdly | present the current
composition and main characteristics of the so
called Hungarian Roma civil society. Fourthly, and
finally, | make an attempt to collect the relevant
plans, possible solutions and concerns regarding
the development of that segment of the Hungarian
civil society.

This chapter doesn’t undertake a holistic, a totally
general approach making an overview, a full review
of the legal efforts and of the scope of duties of
the current Hungarian government; rather it tends
to manifest the relevant features, local colours
and contour of the Hungarian Roma civil society.
Nevertheless, it demonstrates the most relevant,
newly enacted legal instruments and governmental
programs launched in accordance with those laws,
as well. It tries to present its statements with the
aim of providing a statistically accurate, realistic
overview of the situation of the Roma in Hungary,
as well as details of all the efforts made by all the
actors mentioned above to promote the social
integration of the Roma.

In point of the terminology used, we have to admit
that the term “Roma” - within a European context
- is used — similarly to other political documents
of the European Parliament and the European
Council — as an umbrella which includes groups
of people who have more or less similar cultural
characteristics, such as Gipsy, Sinti, Travellers, Kalé,
Gens du voyage, etc. whether sedentary or not;
around 80% of Roma are estimated to be sedentary
(SEC(2010)400).[6]

2. Societal facts - Social indicators
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2.1. Population

The Roma (also known as the Romany people
or Gypsies) constitute one of the largest and
poorest ethnic minority groups in Europe and are
concentrated in the countries of Central and Eastern
Europe. The size of the Roma population was about
4 million in Central and Eastern Europe in the early
1990s (Zoltan Barany, 2002) and is 10-12 million
nowadays in entire Europe. Due to a high birth rate,
the Roma population continues to grow, resulting in
increasing population shares. In Hungary, the Roma
are estimated to comprise (...) 10 to 12 percent of
the young adolescent population (Istvan Kemény
and Béla Janky, 2006). The Roma have resided
in Central and Eastern Europe for centuries, but
their history has been characterized by separation
and exclusion.[7] Looking at the estimated Roma
populations of 38 European countries, Hungary
stands in the fourth place behind Romania, Bulgaria
and Spain.

The Roma represent the largest minority among
all the minorities living in Hungary today (roughly
6 percent of the total population). The real
number of the Roma people, known also as
«gypsies», in Hungary is a disputed question. In
the 1990 population census, slightly more than
142.000 Hungarian citizens declared they were
of Roma nationality. A decade later, in the 2011
population census more than 190.000 Hungarian
citizens declared they were of Roma nationality.
The Hungarian Central Statistical Office (HCSO)
conducted the 15th census of Hungary in October
2011, but — unfortunately - only preliminary data
are available, which do not include data on national
or ethnic minorities.[8]

However, the most authoritative estimates suggest
that there are — at least - 400.000-600.000 Roma
in Hungary, some minority organisations reckon
the true figure is 700,000-800,000, and some even
say the figure is close to one million. In a generally
ageing and declining population the Roma
population shows a significantly younger trend.
Since World War Il, the number of Roma people
is increasing rapidly, septupling in the last century.
Today every fifth or sixth newborn Hungarian child

belongs to the Roma minority. Estimates based on
current demographic trends claim that in 2050 15-
20 percent of the population (1.2 million people)
will be Roma.[9]

2.1.1. Regional distribution

The Roma live scattered across the entire country,
but this distribution is not even. Roma live in some
2,000 of Hungary’s 3,200 settlements. Looking at
regional distribution, 120,000 — the largest single
number — live in the three northern counties.
Currently there are 100,000 Roma in the eastern
part of the country, and 60,000 in the Great Plain
region. Et least ninety thousand live in the Budapest
area, and 115,000 in southern Transdanubia, while
there are considerably fewer Roma living in the
west of the country, around 15,000 persons. More
than two-thirds of the country’s population lives
in urban settlements while 40% of Roma live in
towns and cities. Compared to figures for 1970, the
proportion of Roma living in urban settlements has
increased dramatically, but Roma typically continue
to live in provincial communities, and within these
commonly in the most backward small settlements
in the country.

2.2.Divisions withinthe Hungarian Roma population

From a cultural and linguistic point of view the
Roma living in Hungary can be divided into three
main groups:[10]

* The first and largest group is the so-called
“Romungro” Hungarian Roma group that has
Hungarian as its native language. In the period prior
to World War I, these people supported themselves
as musicians, clay-brick makers, plasterers and
brick kiln workers, but primarily as agricultural day-
labourers. They constitute more than 87% of all
Roma in Hungary.

* The second largest group comprises the Romany-
speaking “Olah Roma” who between the two world
wars made a living as travelling craftsmen, bell
and cow-bell makers, copper-smiths, blacksmiths,
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traders, for instance as animal traders, and partly
as day-labourers. They constitute approximately 8%
of the Roma population.

* The third group is the Bea Roma who live primarily
in the south-west of the country, speak an archaic
form of the Romanian language, and who survived
between the two world wars as trough makers
and wood workers as well as day-labourers. They
represent approximatelly5% of the population.
One can observe a gradual decline in the use of the
native language among the Olah and Bea groups.
[11] In the past 33 years there have been three
representative studies on the Hungarian Gypsy
population: in 1971, at the end of 1993, and in the
first quarter of 2003.[12] Those studies use slightly
different terminology, pointing the Hungarian-
speaking Hungarian Gypsies, the Hungarian- and
Gypsy-speaking (bilingual) Olah Gypsies, and the
Hungarian- and Romanian-speaking (bilingual) Beas
Gypsies.[13]

2.3. Culture

The transition after the fall of the iron curtain had
one single positive consequence for the Gypsies:
they can freely practice their language and culture.
If necessary they can require an interpreter at court
hearings or at the police, they can speak the Gypsy
language, take a language exam, etc.[14]

From language and cultural aspects the Roma
population is a strongly divided minority, and
thus care has to be taken to preserve the several
languages and cultures. In essence, the existing
tradition preserving Roma communities are the
lasts such groups in Hungarian society in which folk
art represents an integral part of everyday life.
Written literature is new to the Roma culture.
One problem faced by the Roma culture is that
it does not have a mother country which could
support, culturally and financially, the Roma living
in Hungary. However, there has recently been
something of a renaissance in discovering the many
values of Roma culture.

2.4. Promblems

European Humanities University

The Roma are facing social and economic difficulties
almost in all the European countries. On brief, the
main (but not the only) problems faced by most of
the Roma people are: their weak healthcare state,
their low educational stock, their poor housing
conditions and the high-rates of unemployment
and, as a consequence, the lack of revenues, all
these being combined with multiple forms of
discrimination they are suffering from, all leading to
social and economic marginalisation and exclusion.
[15] On brief, all these cumulated problems create
a vicious circle which is very difficult to break (see
more in ch. 3. and ch. 5.).[16]

The social and economic development of the
Roma minority group represents one of the most
delicate and controversial challenges that the
Central and Eastern European countries (where he
overwhelming majority of the Roma people live)
have to deal with these days. The poverty rate in
these countries is ten times higher than the one
measured in the case of the rest of the population.
In the year 2000, World Bank statistics showed that
40% of the Roma living in Hungary were forced to
subsist with less than 0.3S/day while in Romania
and Bulgaria this percentage rose to 80%.[17]
According to these data, of the one million people
on the lowest level of income, 280 thousand (i.e.
28 per cent) probably belong to the Gypsy minority
in Hungary. Among the poorest 300 thousand
people the proportion of Gypsies is already 40 per
cent. According to the Gypsy Survey, probably 370
thousand (between 340 and 420 thousand) Gypsies
belong to the poorest one million people. According
to the latest data, two-thirds or four-fifths of the
poorest 300 thousand people are Gypsies. That
means 37 per cent of Gypsies belong to the lowest
income stratum.[18]

The situation of the Roma, or Gypsies has worsened
tremendously over the past 20 years. As a result
of stigmatization, discrimination, and government
policies that have proved detrimental, Roma are far
less integrated into society than other national and
ethnic minorities. Although living in all areas of the
country, Roma are concentrated in the economically
most backward areas. Eighty percent of the Roma
population suffers from severe poverty and is
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excluded from employment and proper education.
Hungary’s various governments have long failed to
properlyaddresstheirgravesituation,andtheRoma,
themselves, have extremely weak representation in
democratic institutions. In addition to deprivation
and social exclusion, the lack of a homeland also
leaves the Roma particularly vulnerable: they do
not enjoy the same kind of protection and support
other national minorities residing in Hungary can
rely on. Besides the low socio-economic status,
the Roma also suffer due to lack of resources and
institutional means for articulating their needs and
obtaining recognition for their claims.[19]

The disadvantageous situation of Hungary’s Roma
population is evident in all spheres of life, but it is
especially visible among young people for whom the
seemingly unsolvable problems of unemployment,
lack of education, and poor housing are intertwined.
Although the problems the Roma face are well
known and widely discussed, very little reliable
data exist on which to form policy.[20]

2.4.1. Health situation

Regarding the health condition in Eastern European
Countries it is enough to mention that, in the case
of Roma people the life expectancy is 10 - 15 years
shorter than the one measured for the rest of the
population.[21] The demographic composition
of Gypsy families, which is rather different from
the rest of the population, indicates that instead
of income per person we should use income per
consumption unit as a measure. Although we do
use consumption units, our analysis is carried out
on the sample of individuals. This way we gain a
more exact picture of the relative positions..[22]

2.4.1.1. Fertility

Compared to the typical age of 25-26 years of
15 years ago, Hungarian women today have their
first child at the age of 27-28 (Spéder, 2004).

The situation is quite different among the Roma
population. The average age for a Roma woman to
have her first child is 20 years, and there has been
no noticeable change in this respect for the past
few decades. Three in ten Roma women become
mothers before they reach the age of 18 and around
two-thirds have their first child at the age of 20 at
the latest.[23]
Thepostponementoftheage of child-bearingamong
all Hungarian women has been accompanied by a
fall in the total fertility rate. From a rate of 1.8 in the
early nineties, the value of the indicator in Hungary
decreased to 1.3 by the turn of the millennium.
The figure is significantly higher for Roma women.
However - contrary to the expectations voiced by
several authors - fertility has not increased since the
change of regime (in 1989). In fact, the value of the
TFR decreased somewhat in the years preceding
the 2003 survey (from 3.3 to 3.0).[24]

The study on the link between Roma women'’s
fertility and their chances of integration challenges
the notion that unfavourable Ilabour market
conditions have the effect of increasing the number
of children, and draws a more subtle picture.[25]
High fertility rates and child-bearing at a very early
age are typical of the eastern region of Hungary.
This makes it difficult, and indeed often impossible,
for most Roma women to realistically consider
continuing in education or getting a job, even if
new education policies or better labour market
opportunities make these options available.[26]
Experience in Budapest shows that improved
education opportunities can significantly reduce
the rate of Roma women having children in their
teens, and that better labour market chances result
in a relatively rapid change in the demographic
behaviour of adult Roma women.[27]

Durst (2001a) carried out fieldwork in an especially
disadvantaged settlement in the north of Hungary.
One of the major findings of his work was that
teenage Roma women today set greater store by
family values and start families earlier than women
of previous generations. Ladanyi and Szelényi (2004)
report similar demographic processes following
their research in the northwest settlement of
Csetény. Durst adopts Kelly’s (1998) hypothesis
concerning North American ethnic ghettos and
argues that the reason for this process is that, in
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a hopeless labour market situation, early child-
bearing is “the only path to adulthood, to earning
the respect of others and to gaining self-esteem”
(Durst, 2001a: 81).

2.4.2. Education

In some Central and South Eastern European
countries, 90% of Roma children have fulfilled
only the primary level of education while many of
these children of Roma origin are frequently sent
to schools for the mentally and physically disabled
when they go to school at all.[28]

Romas (called cigdnyok or romdk in Hungarian)
suffer particular problems in Hungary. In the
past decades differences regarding education
have grown between Gypsies and non-Gypsies in
Hungary. On average 88 per cent of the Hungarian
non-Gypsy population aged 3-5 go to kindergarten,
whereas this figure is 42 per cent among Gypsies.
[29] School segregation is also an especially
burning problem, with many Roma children sent
to classes for pupils with learning disabilities.
Currently slightly more than 80% of Roma children
complete primary education, but only one third
continue studies into the intermediate (secondary)
level. This is far lower than the more than 90%
proportion of children of non-Roma families who
continue studies at an intermediate level. Some
82 per cent of Gypsy youths aged 20-24 have
completed primary school, but the majority of
them completed it later than usual. On average, in
2000 five per cent of the population aged 16 did
not complete primary school (Haldsz and Lannert
eds. 2003), whereas in February 2003 36 per cent
of the Gypsy population aged 17 did not complete
it. Between 1993 and 2003 the number of children
considered backward and sent to special schools or
remedial classes increased: 20 per cent of primary
school-aged Gypsy children go to such schools.[30]
The situation is made still worse by the fact that
a large proportion of young Roma are qualified in
subjects that provide them only limited chances
for employment. Less than 1% of Roma hold
certificates obtained in higher education. Their low
status on the job market and higher unemployment
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rates cause poverty, widespread social problems
and crime.[31]

The test score gap between Roma and non-Roma
8th graders in Hungary in 2006 is approximately
one standard deviation for both reading and
mathematics, which is similar to the gap between
African-American and white students of the
same age group in the U.S. in the 1980s. After
accounting for on health, parenting, school fixed
effects and family background, the gap disappears
in reading and drops to 0.15 standard deviation in
mathematics. Health, parenting and schools explain
most of the gap, but ethnic differences in those
are almost entirely accounted for by differences in
parental education and income.[32]

2.4.3. Unemployment - Situation on the labour
market

Educational (academic) achievement within the
European Roma population is much lower than
within the rest of the population, although the
situation differs among Member States.[33]
Related to Hungary employment studies conducted
during the 1970s looking at the proportion of active
to non-active persons show a similar situation
among the Roma and non-Roma population. In
1989, 60-80% of male Roma were employed, and
35-40% of female Roma held jobs. Since the social
and economic transformation they have been
squeezed out of the labour market at a speed
and to a level which has never been seen before.
In short, the Roma have lost their previously
established, low level bases for making a living. In
the wake of the change of regime more than half
(72%) of the Roma population previously employed
and capable of working lost their jobs.[34] In the
second half of the 1980s, following the change in
the socio-economic system, the transformation of
the Hungarian job market speeded up. There was
a larger jump in unemployment among the Gypsy
population at this time than among the non-Gypsy
population. In addition, the large-scale job losses
began earlier among Gypsies than in other groups.
(35]

The economic crisis did not bring anything new
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to the lives of 60 to 80% of Roma, who have
been unemployed at different times in all Central
and South Eastern Europe or of Romani women
that have been invisible in national policies and
programs, but it did manage to bring an increasing
attention to their plight, by the recent extremist
attacks against Roma in Czech Republic, Slovakia
and Hungary.[36]

According to the 2008 Youth Policy Review in
Hungary compiled by the Council of Europe, the
Roma are the most disadvantaged group in the labor
market. The majority live in small, underdeveloped
settlements with poor infrastructure; the
overwhelming majority (80 percent in 2003) lives
below the poverty line.[37] Moreover, according
to studies carried out nationally, the proportion of
long-term unemployed among young Roma school-
leavers is more than 40% which is greater than that
of the identically qualified non-Roma of the same
age who are also starting out on a career. Young
Roma just out of vocational training school are more
than twice as likely to be unemployed for longer
periods — indeed almost from the moment they
leave school — than their non-Roma counterparts,
a fact which speaks volumes about the significant
restrictions the young Roma generation face in life.
[38]

2.4.4. Settlement segregation

The settlement segregation of Romas is significant
and it has shown an increasing tendency in the
past few decades. In 2003 six per cent of registered
Gypsy homes were situated in a Gypsy colony, two
per cent of them were far from a settlement, 42 per
cent were on the edge of a settlement, and 22 per
cent were inside a settlement, but exclusively, or
overwhelmingly in a Gypsy environment. Thus, 72
per cent of Gypsy families live in a segregated living
environment.[39]

2.4.5. Human Rights Situation in Europe related to
Roma

10

Many of the estimated 10-12 million[40] Roma in
Europe face prejudice, intolerance, discrimination
and social exclusion in their daily lives.,Both the
economic and human rights situation of the Roma
started to become more visible in the European
Union enlargement process which enabled a climate
for a new reality check. Through the work of the
Roma and other human rights activists it became
clear that even the old Member States have done
little to integrate Roma communities and even in
countries with a small Roma population, Roma still
suffer from the same discrimination reflected in
poor or non-existent access to employment, health
and education. Fortunately, in the old Member
States, housing is less of an issue. However, Roma
representation in decision-making structures and
Roma selforganization is very limited as compared
with the new Member States.”[41]

The protection of human rights in the accession
process was downplayed to the cost of the social
inclusion agenda and soon EU policy makers
were confronted with the limited competence
the Community has in addressing human
rights violations such as forced sterilization,
institutionalized segregation and other violations
against Roma. As a result, these violations continue
to take place even after joining the EU. Moreover,
the hopes of Roma from the newest EU Member
States, Romania and Bulgaria, to a better life in
the European Union allowed by the freedom
of movement, have been crippled because of
limitations on settlement imposed by countries
like Italy, France and the UK. The unpopularity of
Roma in Europe, alongside with racial hatred and
anti-Roma sentiment was magnified and gained
legitimacy also inside the European Union, and
Member States adopted discriminatory legislation
and policies against Roma.[42]

2.4.5.1. Human Rights Situation in Hungary related
to Roma

The major social and structural upheavals in
Hungarian society since the fall of communism,
coupled with increasingly open discrimination, have
had a disproportionately large and negative impact

EBponenckmit flymaHUTapHbIA YHUBEPCUTET



Journal of Constitutionalism and Human Rights

on Roma, whose low social status, lack of access
to education, and isolation make them relatively
unable to defend themselves and their interests.
[43] “Reforms initiated by Hungarian politicians
have often been undertaken without considering
their devastating impact on the country’s Roma.
Roma suffer nearly total marginalization within
Hungarian society: they are almost entirely absent
from the visible political, academic, commercial,
and social life of the country. Many Roma feel that
the promises of the democratic political reform,
so strong in 1989, have amounted to very little for
them. (...) Roma remain on the periphery isolated,
despised, and denied effective participation in the
process that is shaping the new Hungary and the
role of minorities within it.”[44]

3. Significant reasons that cause and conserve the
position of the Roma civil society

Hungary achieved full membership in the European
Union on May 1, 2004, yet this did not produce any
immediate benefit for the majority or the minorities.
The old problems, i.e. poverty, segregation and
prejudice towards Roma remained[45] and it’s
not enough to modify here and there without
touching the essence. So, what are the significant
reasons that cause and conserve the position of the
Roma civil society — beyond and behind the facts
mentioned above in the previous sub-chapter?

1) Several medium-term packages of measures or
programmes having an effect on the Roma in the
short run have been passed by the governments
in the last sixty years in Hungary. However, to find
a solution to this complex problem of the social
integration of the Roma, it’s obvious that only
complex and long-term packages of measures -
concretized within the government’s annual action
plans - will be able to reach any goals concerning
that issue. Unfortunately, the traditional way of
execution of decisions of public policy tends to
eliminate or omit the monitoring phase of those
measures, which means that many processes begin
but do not finish. That’s why —for instance - decision
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have been made several times in the matter of the
»mop-up” of Gypsy colonies (ghettos) in Hungary,
but all these efforts have failed within a period of
a few years... Consequently, any real changes need
consistent and consequent intentions operating
beyond budgetary periods and electioneering.

2) One of the most important shortages is the lack
of those ,,advocacy groups” and civil entities that
have risen up within the majority of the Hungarian
society, attempting “to educate the general public
as well as public policy makers about the nature of
problems, (...) and the funding required to provide
services or conduct research”.[46] The lack of these
groups, entities and movements inside the majority
of the Hungarian society is at least partly veiled by
the efforts made by different governmental bodies,
Roma self-governments and international entities
dealing with discrimination of human rights, etc.
The intrinsic “social integration of the Roma and
the improvement of their living conditions are in
the national interest and are tasks for the society
as a whole”.[47]

3) The crucial issue: formulation of a Roma middle
class. The missing element.

Soon after the regime change of 1989 the self-
organizing of ethnic and cultural minorities and of
civil society in general was made possible, and a
great number of Roma organizations were formed,
joining a few other established organizations that
had a special concern for Roma. Nevertheless, given
the small size and isolated position of a middle-class
elite, the level of organizing in the Roma population
at large remains very low.[48] The social activism by
Roma is instrumental in community development
as well as in improving interethnic relationships
and social solidarity.[49] It provides a means to
fight against existing social divisions and growing
hostility between Roma and non-Roma as well as
against the pervasive ethnic segregation of Roma
(which is present in nearly all areas of social life,
especially housing and education).[50] The younger
generation of Roma has a particularly crucial role

11
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in the formation of a politically self-conscious,
effective, and powerful Roma elite that may
become able to safeguard the interests of the Roma
population as well as change the social majority’s
perception of Roma.[51] Thus, the organizational
opportunities and patterns of Roma youth as well as
their participation in majority youth organizations
represent an important field of several studies
published in the last few years in Hungary.[52]

4) During the first decade after the fall of the iron
curtain ,,both the authorities and the independent
philantrophy thought that multiculturalism,
and stabilization of a Roma elite are the major
primary tools usable for the social emancipation
of the disadvantaged (...) [but in] the 2000ies
the multicultural approach as a central goal got
more and more critical reflections and classical
social policy consideration started to play a more
straightforwarded role.[53]

Actually, multiculturalism has been a pillar of
Europeanideology for decades, and thusin Hungary
after the fall of he iron curtain, too. However, many
statements within many European states have
been made in the last few years declaring an end
to the old concept of multiculturalism[54] and to
“passive tolerance” of divided communities, and
saying that members of all nationalities, minorities
and faiths must integrate into the wider society
and accept core values.[55] The debate over issues
of assimilation and cultural tension generally, and
specifically over the extent to which Roma can or
should be integrated into a pluralistic society has
been just started in Hungary.

»[...] while under state socialism the Gypsies mainly
represented a deprived social stratum, in the new
system they came to be defined as an ethnic group
or a people. [...] Images about Gypsies are both
changing and perennial, and still range between
the two ideal typical poles of an ethnic/racial and a
social definition.”[56]

5) While their unique customs, traditions, and
languages are valuable cultural assets to Hungary,
cultural differences can hinder their inclusion into
Hungarian society. In this respect, one particularly
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important area where such differences may become
a hindrance is education.[57] For instance, Forray
argues that ,The bringing up and the education
of children inside the family is a living part of
Roma traditions today. On the other hand, the
participation in public education does not generally
belong to these”.[58]

6) In accordance with the official standpoint in
Hungary, there shan’t be a twofold or doubled
society: there is and must be only one. That
statement also means that there can’t be a ,Roma
crime” paralelly with the ,Hungarian crime”, even
if the everyday life’s common speech frequently
uses that notion. Moreover, the contemporary
»politically correct” way of speaking requires the
usage of notions like poor and rich, instead of Roma
and Majoritarian Hungarian, etc. The problematic
element of absolutization of such a way of thinking
is that it interferes with the elementary claim for
the knowledge of those situations and affairs in
which words such as Gipsy (cigany) or Roma are
to be used or are allowed to be used without any
discriminative effect. Without such a consensus
the usage of these terms easily leads to distrust or
overreaction in everyday life.

7) The last wo decades could be characterized by
a fierce battle between competing ethnic political
actors whose aim is to gain the votes of the Roma.
Moreover, it happened not just within the Roma
community, but major political parties of Hungary
(among which there is no Roma party) also treated
as a loot (quarry) that could be got during the
electioneering but which is a ‘phenomenon’ of no
interest before and after.

8) The notion of ‘ethno-business’[59] refers to
»any practice that seeks to take unfair advantage
of the existing legal framework for the protection
of national minorities in order to obtain material,
financial or political gain”.[60] Other terms used
to describe the phenomenon include ‘ethno-
corruption’, defined as ‘the abuse of remedial
measures for private gain in a manner contrary
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to the legislators’ intentions’,[61] and ‘minority
business’, emphasising the misuse of people’s —
sometimes only alleged — minority identity for the
sake of political or economic ambitions.[62]

Behind the increasing number of minority self-
governments in Hungary (reaching a total of 2321 in
2010) many researchers suspect also manipulations
connected to ethno-business.[63]

9) The process of policy-making and formulating
of politics was not primarily built on institutional
forms of a participatory democracy, but exclusively
on Parliament-centered means, i.e. political parties
having seats within the Parliament. In addition,
Roma are under-represented in the national
assemblies of central and Eastern European states.
[64]

Referring to the law-making process in Hungary, we
havetoaddthat—underthe provisions of the current
Hungarian law - public negotiation is statutory only
in those cases in which the bills are introduced by
the Government; it’s easy to avoid this obligation
by bills formally introduced by MPs belonging to
the governing party or parties. Unfortunatelly, this
solution has become an ordinary, daily practice
in Hungary which is a grievous obstacle for those
natural persons and groups of citizens that do not
have a strong abiliy to enforce their interests by
lobbying.

Though both the former Constitution of the Republic
of Hungary and the Fundamental Law (Basic Law) of
Hungary that came into force on the 1 of January,
state that the national and ethnic minorities living in
Hungary, and thus the Roma minority too, “share in
the power of the people and constitute part of the
state”, Roma seem to be less important citizens in
everyday and public life. Though both the previous
Constitution and the new Basic Law guarantee
the minorities - beyond elementary rights such as
the right to nurture their own cultures, the use of
their native languages, education in their native
languages, the right to use their names in their own
languages — the right of collective participation in
public life, they are almost entirely absent from the
visible political, academic, commercial, and social
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life of the country either as individuals or as a group.
The Roma living in Hungary are Hungarian citizens,
the situation of the Roma is not aggravated by
unsettled citizenship relations, and in the wake of
state measures directed at the creation of equality
of rights and equal opportunities, the system of
legal regulation ensures the rights of all citizens,
and within this the rights of minorities, without
distinction.[65] Nonetheless, even though there’s a
well formed and stable system of legal institutions
(e.g. Commissioner for Fundamental Rights;
Deputy-Commissioner for Fundamental Rights,
responsible for the Rights of Nationalities;[66]
Equal Treatment Authority;[67] parts of the newly
shaped Hungarian judicial system; Constitutional
Court; Police) making the fundamental human
rights enforceable, the formal existence of these
guarantees does not ensure the factual usage of
them by those who are deprived in many ways,
lacking even the knowledge (awareness) of their
own rights.

10) Discrimination against Roma in Hungary

One of the most significant human rights problems
in Hungary is the prejudice and discrimination
against the Roma people in numerous fields of
life: education,[68] gender,[69] employment,[70]
sports,[71] culture[72] and so on. The measures
taken by different governments in Hungary in the
last two decade will be briefly listed and evaluated
in the next sub-chapter.

In addition, we have to mention that the attention
focused upon Roma populations by European
institutions and organisations[73] appears to offer
ways to address long standing inequalities for
Roma. This process appears challenging and slow
and is further complicated by broader pressures
upon EU states as a result of the recent and ongoing
financial turmoil.

4. The composition of Roma civil society according
to types of organisations
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The transition process towards democracy in
Eastern Europe implies a complete overturn of
society. It is often referred to as a transformation
process in which the society has to rearrange itself
from below instead of organizing society from
above by authorities. As it was referred to in the
previous sub-chapter, one of the most important
questions is whether different Roma leaders,
groups and organisations are able to initiate and
stimulate those transformation processes and to
what extent. There are many aspects through which
the elements and stages of this transition towards
a healthier, even financially self-sustainable Roma
civil society can be introduced; within this sub-
chapter | would like to address that core issue by
showing the composition of the Roma civil society
according to visible and registered organisations
(institutions) having an important role within the
transition of the Hungarian Roma society in the last
two decades in Hungary. The aim of this sub-chapter
is to draw some lessons from the shape, extent and
features of the so called Roma civil society and its
entities in the last twenty-plus years.

Actually, those organisations that are to be shown
are influencing each other in many ways also, many
overlaps could be found in accordance with the
founders, sponsors and volunteers: my task is just to
reveal - without calculating and evaluating the real
importance of - those associations, foundations,
community houses or halls of residence, etc., that
serve as agents of that inner transformation within
Roma communities.

This analysis makes it clear that organisations
dealing with Roma issues supporting those
communities are still mainly and overwhelmingly
international entities or quasi (non)governmental
organ(isation)s.

4. 1. Building up Roma civil society from outside

,Civilsocietybuildingisanendogenousdevelopment
process. International donors can (and should)
create a framework in which a domestic civil society
could operate and develop, but cannot and should
refrain from creating civil society themselves. This
should be done by local citizens. The same holds
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true for authorities in these countries. Their role is
to promote civil society development by creating
a proper legal framework in which civil society can
develop itself. States should guarantee the freedom
of association for citizens, and create a free market
where civil society could secure its own financial
resources. This is a particularly sensitive issue since
communist governments of Eastern Europe have a
legacy of ‘engineering civil society by establishing
so-called ‘GONGOs’ (governmentally organised
nongovernmental organizations), which are not at
all independent from the state.”[74]

Many countries in the Eastern European region
had had their pre-Communist institutional
inheritances upon which to build democracy, and
with which the desirable patterns of behavior and
organizational forms could be established and
nurtured. Notwithstanding the pressure of external
— governmental and nongovernmental — actors
was so intense, that those ,,ancient” examples and
institutions were neglected or at least marginalized
in most of the cases: the East European region was
virtually ‘invaded’ by many NGOS, experts and
consultants.[75]

4.1.1. International actors

Thousands of transnational NGOs[76] had been
identified in Hungary and there are hundreds that
tackle Roma issues with different types of support,
mostly in the field of human rights and education.
The most well-known is the SOROS Foundation
(e.g. ‘Roma 886 Programme of it).

The phenomenon has a twofold implication. A
confluence of factors -- the lowering of political
barriers after the end of the cold war, new
information and communications technologies,
lowered transportation costs, and the spread
of democracy -- has created a fertile ground for
nongovernmental groups to widen their reach
and form multicountry links, networks, and
coalitions:[77] on the one hand these opportunities
created an environment in which financial support
could be reached more easily, but on the other
hand these donations debilitate inner mechanisms
of solidarity, cooperation and initiation, though
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it’s not impossible to take over the lead of those
programmes that were backed by others, especially
by international entities.

We have to admit that increasing international
attention is focused on the situation of the Roma.
International organizations are continually engaged
in analysing the living conditions, the situation of
human rights of the Roma living in Hungary, also
giving support by organizing conferences, meetings
and calling society’s attention to the facts revealed.

4.1.2. Quasi nongovernmental organisations

There are several ‘Roma’ civil organisations that
are not totally independent from the state, from
a certain governmental body. Some of these were
founded by the state and financed via the state
budget (e.g. public foundations), others were
established by Roma citizens through an election
process, though the institution (the legal form) was
created and constantly supported in many ways by
state organs (Roma self-government). Both can be
characterized by performing public duties, which
entitles them to use the financial sources of the
Hungarian State (Hungary).

4.1.2.1. Self-Government

The National Gypsy Self-Government is one of
the main advocacy bodies of the Roma people.
Act LXXVII of 1993 on the Rights of National and
Ethnic Minorities ensures — in a manner unique
in European practice - the 13 minorities that are
native to Hungary individual and collective minority
rights, the right to personal autonomy and the right
to establish self-government bodies. The act gives
the minorities the right to form local and national
self-governments. The minority self-government is
a completely new legal entity, the latest element of
the Hungarian public law system.

As far as the minority self-governments are
concerned, the achievement of cultural
autonomy means the right — enshrined in the act
— to independently decide in their own sphere of
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authority on the establishment, take-over and
maintenance of institutions, in particular in the
areas of local public education, the local press and
electronic media, the nurturing of traditions and in
culture.

The first minority self-government elections
took place in 1994-95, at the same time as self-
government elections. All the electorate in the
given settlement are allowed to participate in the
elections, and may vote for the given minority
candidate. During the first parliamentary term
a total of 738 minority self-governments were
formed. Of these, 477 were Roma minority self-
governments, giving nearly 1,500 Roma a role in
public affairs.[78] The number of the Roma self-
governments was 1117 in 2006 and 1252 in 2010.
[79] The procedural rules and the tasks of these
self-governments have been slightly changed by the
simplification of the system [Act CLXXIX on National
Minorities (2011)].

4.1.2.2. Public Foundations and their successors

a) Public Foundation for Gypsies in Hungary

The Public Foundation for the Gypies in Hungary
was the most important distributor of funds in the
Roma segment for many years from the nineties.
The government established the foundation in
order to support the preservation of the identity
of the Roma living in Hungary, promote social
integration, reduce Roma unemployment, increase
the opportunities in education both inside and
outside schools, and protect human rights, all in the
interest of creating equality of opportunity. Its main
areas of activity included supporting agricultural-
type initiatives designed to provide a livelihood
for Roma living in villages as well as the realistic
business schemes of Roma small entrepreneurs,
to finance such programmes which promote the
advancement of the studies of Roma children,
and to establish prejudice-free legislation and a
minority-friendly social atmosphere.

b) Public Foundation for National and Ethnic
Minorities in Hungary
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The Public Foundation for National and Ethnic
Minorities in Hungary provided the single largest
amount for the cultural programmes of the
national and ethnic minorities. Its operation was
required because of the demands and the political
and social significance of the state public task.[80]
Representatives from all 13 minorities in Hungary
took part in the work of the board of trustees. The
President of the Office for National and Ethnic
Minorities also acted as the chair of the trustees of
the Public Foundation.

¢) The Gandhi Public Foundation

The aim of the Gandhi Public Foundation
(established: 1995) is, through the foundation and
maintenance of pre-schools, primary and secondary
schools, to promote the training of open-minded
young Roma who are responsive to the sciences and
are attached to their people and native language.
The Public Foundation operates the exemplary
Gandhi High School and Halls of Residence in Pécs,
which currently (2012) has 183 students.

The school functions as a six-class high school.
95% of the students are Roma, and thus the school
receives supplementary minority funding from
the state budget. The Gandhi High School aims to
become a multicultural educational institution. It
wants to bring up committed intellectualsinterested
in Roma affairs. Since in the school’s specified
catchment area the majority of residents speak the
Beash language, Beash and Romany languages and
cultures are taught in the school, and English and
German as foreign languages.

In 2012 Wekerle Sdndor Fundmanagement of the
Ministry of Public Administration and Justice took
over the tasks (public duties) earlier managed by the
Public Foundation for Gypsies in Hungary and the
Public Foundation for National and Ethnic Minorities
in Hungary. The Gandhi Public Foundation has also
been changed, the 27 founders transformed it into
Gandhi Public Benefit Nonprofit Limited Company
(Gandhi Kézhasznu Nonprofit Korlatolt FelelGsségu
Gazdasagi Tarsasag). The official aim of these
reforms was to centralise financial sources, and
make them more effective and reachable.
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4.2. The ,real” Roma civil sector[81]

I"

The next step is to examine those ,real” civil
organisations within the Roma civil sector that
came into existence by the intents of Roma people
and communities.

4.2.1. Human rights, community building

There are several human rights civil organizations
and charitable associations in Hungary which
undertake to represent the interests of the Roma
minority. Among them it is worth mentioning the
political, human rights and legal aid activities of
Lungo Drom, the Roma Civil Rights Foundation,[82]
the Roma Parliament,[83] the Phralipe Independent
Roma Organization, and the Professional
Association of Roma Leaders,[84] Mdssag (Being
Different) Foundation[85]. The abovementioned
social organizations play a major role in looking
after the interests of the Roma minority, but most of
them does not provide direct legal representation
for the affected parties. Several entities serve as
‘complex’ service providers; e.g. ,,Bogdan Janos”
Roma Community House in Nagykanizsa is a good
example.[86]

There are also several organizations that provide
their services not only for gypsies, managing conflict
and building consensus between Roma and majority
groups in Hungary.[87] Moreover, Khetanipe
Association for Roma Solidarity (Khetanipe Romano
Centro), in cooperation with Roma and non-Roma
civil organizations and state institutions, aims to
treat societal and individual problems and address
the disadvantages of Roma through programs based
on voluntary work in several areas: child and youth
education; reinforcement of Roma ethnic identity;
the teaching of Beash language; preservation
of Roma culture; promotion of communal life;
improvement of living conditions of Roma people,
defense of their rights; drug prevention; and
education in healthy lifestyle.
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4.2.2. Youth and education

4.2.2.1. Roma Youth Organizations

We have very little information about Roma youth
organizations.[88] Such dearth is attributable, in
part, to the lack of comprehensive research on
youth organizations in general; and, in part, to the
fluid nature of Roma youth.[89] Many young Roma
drop out of school and quickly become categorized
as adults. Therefore, we must rely on estimates.
Studies carried out by the National Youth Research
Institute (NYRI), based on unpublished data of
the Central Statistical Office (CSO) for 2005,
suggest that roughly 500-600 civil organizations
operating in Hungary include Roma in their target
population. A large number of these groups are
not organizations of Roma youth, rather, they are
majority organizations aimed at helping Roma
young people.[90] Roma vyouth organizations,
in turn, have a large non-Roma membership.
Every third young person attending the programs
organised by Roma organisations comes from
the majority society: this fact demonstrates the
openness of Roma organizations.[91] Programs
designed to encourage intercultural dialogue and
learning between Roma and non-Roma young
people include leisure activities (e.g., sports
programs, trips); cultural programs (e.g., cultural
quiz competitions, media programs); and student
exchange programs.

One ofthe mostimportantfindings of the researches
related to that field is that the self-organization of
Roma youth is rudimentary. Other findings include
that the active members of Roma youth groups are
older on average than those of youth organizations
in general and that Roma organizations are directly
involved in starting initiatives for young people only
on the local level. European experts have concluded
that the initiatives launched by governments and
the majority society are not always successful
because the Roma often “did not react in the
expected way to these proposals; thus, majority
representatives frequently (even personally)
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expressed their disappointment and withdrew the
proposals citing the unwillingness of the Roma to
cooperate as their justification.”[92]

Beyond the organizational opportunities and
patterns of Roma youth, their participation in
majority youth organizations is to be an important
field of research in the near future as well.

Key actors in the civil youth sector — among others
- include the following groups:[93] Inner Fire
Association (Belsé Tlz Egyesilet)[94] National
Association of Young Roma (Fiatal Romdk Orszagos
Szovetsége, FIROSZ),[95] Association for the
Protection of the Interests of the Elderly and
Young Roma (Roma Id&sek és Fiatalok Erdekeit
Védé Egyesiilet), Foundation for Roma Children
(Romagyermekekért Alapitvany).

4.2.2.2. Education

Education is closely connected with younger
generations: the strong interdependence is
obvious. As it has been already mentioned above,
those educational, pedagogical and training
methods and institutions turn out a success that
are able to provide a complex service and care,
avoidong dropout which is the most dangerous
and frequent symptom among Roma pupils. Let’s
briefly enumerate the most successful Hungarian
examples!

While the Gandhi Halls of Residence are integrally
linked to the Gandhi High School, there are halls
of residence, which accommodate young Roma
attending different secondary schools. Such an
establishment is the Collegium Martineum (in
Mdnfa), founded in the summer of 1996 by the
Alsészentmarton Roman Catholic Congregation,
the Witten St. Marthin Charity, the Pécs Diocese
Charity, the Amrita Student Circle and three private
individuals in order to look after and provide an
opportunity for disadvantaged children to pursue
studies at the better secondary schools, and then
later at universities or colleges. Szent Marton
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Pre-school also operates in Alsdszentmdrton; the
school - maintained by the Pécs Diocesan Authority
- implements a Catholicc, Roma nationality
pedagogical programme, which is person-centric
and builds on the values of Roma families. The
74 children attend the pre-school study in two
languages (Hungarian and Beash) which are
continually used in everyday life. The head of the
institution and the majority of the staff in the pre-
school speak these two languages. The aim of
the pedagogical programme is to strengthen the
children’s sense of identity and to prepare them for
primary school.

Another type of residential hall is the one which
serves to provide accommodation for pupils
attending primary schools. The “Kedves House”
next to the Nyirtelek Primary School is just such a
tried and tested model. The local self-government
maintains the school, but since the support thus
available cannot cover all the institution’s costs, the
school resorts to finance available through tenders.
It is an eight-class primary school with both Roma
and non-Roma pupils. The institution brings up the
children in a spirit of tolerance and coexistence
with the aim of seeing ever more of its children
win places in secondary education. The halls of
residence are available to those children who come
from severely disadvantaged backgrounds and who
through their studies show particular promise. The
school has a special Roma programme whereby
children are brought up to a unified level in a
separate class for the first two years, and then from
the third year their studies are integrated with the
other children.

The establishment of the Roma Opportunity
Alternative Foundation Vocational School (Szolnok)
is unique of its kind: it was the first time that the
Roma took their future into their own hands and
established an educational institution, which
provides an opportunity not only for Roma but also
for non-Roma young people in similarly difficult
circumstances. At the end of 1996 a group of
specialists brought together with the assistance
of the National Roma Self-government started
to formulate the concept of establishing a school
which would offer an alternative to those children
who drop out of school but are still in the age
when they have to attend school. It provides the
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opportunity for Roma and non-Roma young people
who have dropped out of secondary school training
to improve their opportunities of finding work and
making a livelihood through vocational skill training.
Turr Istvan Institute of Training and Research was
also established primarily on behalf of those Roma
who are undereducated or disadvantaged in access
to different training and educational sources. The
Institute — governed by the ministry of Public
Administration and Justice - provides several
vocational trainings for Romas.

As it could be seen above most schools and halls
of residence have been founded and maintained
by non-Roma organisations (typically foundations,
local governments or churches[96]) or non-Roma
persons. Nevertheless, these entities — in many
ways - serve as initiators of Roma self-organizing
and launch those programs that ‘channel’ different
forms of self-expression and identity building, etc.,
with the help of which which the next generation
will be able to take part in the continuation of those
programs actively (as Roma teachers, lawyers, etc.).
Beyond Roma Opportunity Alternative Foundation
Vocational School some other educational projects
and institutions have been launched by Roma
persons, one of which is renowned Hungarian
jazz guitarist Ferenc Snetberger’s music school
for Roma kids (Snetberger Music Talent Center —
Snétberger Zenei Tehetség Kozpont Alapitvany)
that’s coming to the end of its inaugural year, with
around 60 students getting instruction not just
in their instruments but also in subjects such as
English and computer skills seen as a key to building
a professional career.[97]

Nearly all of the students at the Snetberger Music
Talent Center in Fels66rs, on the north side of Lake
Balaton, come from underprivileged Roma families.
The school chose its students mainly through
auditions held around the country; most of the
teachers are, like Snetberger, also Roma.

«In regular music schools, their real talents and
values often go unnoticed,» Snetberger said.
«That’s why | wanted to have mostly Roma for
teachers, because they are clear about this and
recognize the students’ skills. (...) My main aim is to
build on and develop what they bring from home,
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to open their musical world to new styles they
haven’t yet known.»

Fortunately, civil organizations dealing with Roma
are present within the total cross-section of the
educational system of Hungary: Romaversitas
Foundation (Romaversitas Alapitvany) provides
financial support, scholarships, and assistance
in learning (consultancy, equipment) for Roma
university students and students preparing for
university studies. It organizes seminars, operates
a library and a facility for renting video tapes,
CD-s and it also participates in an international
student exchange program. A unique initiative of
Semmelweis University and Avicenna International
College[98] was set up in 2010, introducing a
special program for the education of the young
Roma students who are ready and willing to
study in one of the medically related fields.[99]
Well-determined, talented students with a strong
and proud identity (10 students) were invited to
participate in the program in the very first year.
The program has 3 main characteristics:

* Scientific preparation of the students prior to their
admission to the medical university in chemistry,
biology, anatomy, ...

* Tutor/mentor support for students after their
admission to the medical university. The Roma
students enjoy the mentoring support of the
volunteer university professors.

* The social/cultural education and support of the
students. This is an important part of our education
and starts during the preparation and continues
in the university. Lectures, visits to museums,
theaters, and psychological consultations have been
provided by the most prominent experts of the
field such the president of the Hungarian Academy
of Sciences, Rector of the Music Art Academy and
similar dignitaries.

This program has proven to be a historical and
successful model. As in this case, those Roma
students receive the medical education and the
support of the program that are proud of their
identity and will go back to their communities after
having completed their education.
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4.3. Roma and Media

If we want to know what the most important
,reference groups” or,targets” of social movements
within political opportunity structures are — in
general, we can mention the following ones:[100]
a) The political-administrative system, including
its executive bodies, which appear to be the
most important target groups of socio-political
movements;

b) The agents of control, the courts in particular
should be taken into account;

c) Intermediaries in the realm of politics such as
parties and interest groups are also key factors in a
movement’s environment;

d) Reactions of the public;

e) Mass media.

Accordingly, Roma organizations should aim at the
interconnection with these spheres and institutions
as well. Unfortunatelly, the reasons enumerated in
the first and second sub-chapters make it almost
impossible to do so. Thus, instruments and means
letting Roma civil organizations take an active
part in public and especially in cultural life are of
enormously great importance:

1. From 1990 several Roma newspapers - both
conventional and eletronic ones - have been
published (the majority with state support), such as
Phralipe (Brotherhood), Lungo Drom (Long Road),
Vildagunk (Our World), Amaro Drom (Our Road),
Kethano Drom (Common Road) and Ciganyfurd
(Gypsy drill, nickname of the hand-drill) and
ROMINFO. Publishers were earlier supported by
the Public Foundation for National and Ethnic
Minorities in Hungary.

2. The Roma Half-Hour minority programme is
transmitted on the Hungarian Radio weekly, and
Roma Magazine is broadcast on the Hungarian
Television once a week.[101] In addition, the
Hungarian Roma community has its own radio
channel, named Radio C (FM 88.8).[102]

3. Translations to Beash have been made e.g.
“Cigdnybard” (Baron of the Gypsies) — the novel
of the famous Hungarian writer Moér Jokai has
been published in the ‘beds’ language for the
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first time in Hungary. The translation was done by
socialpedagogue Terézia Kalanyos and the 1000
copies of the 160 pages long book were published
by Publisher Czupi in Nagykanizsa. Gyula Czupi
in an interview stated that “the purpose of this
publication was far from being profit-oriented, the
primary reason was to fulfill a cultural mission,
to demonstrate how the Bedsh language — the
language most commonly used by the Roma of our
region —could serve as a vehicle for literature.”[103]

4.4. Roma and sports

Sports can be avehicle for a break-out from deprived
situations and status. “SPIN — Sport for Social
Inclusion and Elimination of Racism in Football” was
a conference organised by the Mahatma Gandhi
Human Rights Organisation and the Hungarian
Football Association, held on February 20th, 2012
at the HFA headquarters. One of the speakers, the
leader of the well-known Hungarian Roma Team,
considered it important to emphasise the success
story of the twenty year-old minority team (114
victories out of 116 matches). A plan of a Roma
Football Academy has been proposed and discussed
several times, but it hasn’t been achieved yet.
Another initiative, the Halker-Kiraly Team Kick-Box
Academy’s ‘Sportintegration’ program has been
dedicated for disadvantaged (mainly roma) young
people.

We have to reveal that the majority of these sport
organisations is a ‘grassroot organisation’, with a
fairly dubious financial background.

4.5. Roma and religious activities

There are several religious entities established
and maintaned by Roma people. The majority
of those “churches” is officially registered as an
association e.g. El6viz Roma Baptista Gyiilekezet
in Rétkdzberencs (Living Water Roma Baptist
Congregation); Budapesti Roma Gyiilekezet
(Roma Congregation of Budapest); Hoddszi Gorog
Katolikus Cigany Egyhdazkozség (Greek Catholic
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Gypsy Congregation in Hoddsz).

In 2011 the very first Roma order in history was
established by well-known Roma musicians,
football players and teachers in Matraverebély.
The order was named after Beatyfic Ceferino, who
suffered martyrdom in the World War Il. It aims at
strengthening the spiritual life or Roma.

We have to admit, that there are some Hungarian
speaking Roma Congregations abroad, outside
of Hungary also, such as New Life Christian Roma
Church (Uj Elet Keresztény Roma Egyhdz) in Ukraine,
established by Hungarian speaking Roma.

In the period of the last few years several Hungarian
Churches have established so called colleges for
Roma pupils and students, providing accomodation,
financial help, training and other programs (e.g.
Miskolci Gorogkatolikus Cigany Szakkollégium,
Wali Istvan Reformdtus Cigdny Szakkollégium,
Hajdudorogi Roma Evangélikus Szakkollégium).

4.6. Roma and economic (civil) cooperation

Many types of self-help groups have evolved in the
last few years in Hungary. One of these, the social
cooperative is a relatively new phenomenon and
legal form of economic cooperation in Hungary.
Within the context of the socio-ecological transition,
the Social Economy model[104] represents a
source of job and activity creation that should be
promoted.[105]

The social cooperative form — although it is
fundamentally appropriate for combining social
and economic activity — hampers the development
of the organization in Hungary according to more
than half of the respondents. The main problem
is that the legal form is too new so its reputation
and recognition is low. It is true among the public,
among the business community, and even among
public authorities. The lack of information retards
and complicates the administration and office
routine.[106]

5. Summary and solutions
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5.1. Introduction

At the end of this chapter | have to sum up the
relevant findings and, in addition, introduce those
solutions that are — at least partly - unavoidable
and efficacy of which is feasible. As it has been
proven one of the most oppressed ethnic groups
in Europe, the Roma (Gypsies) in Hungary face
many problems. Centuries of discrimination, the
Twentieth Century experience, and, from 1945 to
the end of the former regime, party policies and
programs have resulted in the isolation of Roma
from mainstream Hungary. Areas that still need to
be addressed are the Roma’s unfair treatment under
the law, ineffective governmental representation,
social and economic discrimination, and lack of
educational opportunities.

5.2. Directions and solutions

5.2.1. Every nation has to have a couple of political
goals that can be communicated as main targets
of the community as a whole. Since 2010 these
official aims —among others - are the development
of tourism based on natural resources, especially
on geothermal energy and thermal water, and
expansion of the extent of cultivated territory in
Hungary. What does it mean concerning our topic?
On the one hand a standardized and consensual
Roma policy must become one of these main goals
communicated towards the voters, and on the
other hand, social cooperatives and other forms of
the developing social economy can both contribute
to the transformation of the Hungarian agriculture,
and the enhancement of economic strengths of
Roma population.

Moreover, resuscitation of traditional Roma
handicraft professions is a real - although restricted
- possibility. Thre are several professions that must
be opened up in advance of Roma citizens; e.g.
becomingalawyer, ateacher,[107] a policeman with
a Roma background in most of the cases requires
positive discrimination (affirmative action).
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5.2.2. According to Solymosi’s thesis, any
intervention into Roma community’s life is effective,
if the following interventions are implemented at
the same time:[108]

a) Giving fish - Superficial intervention focusing on
symptoms, neglecting reasons; e.g. rehabilitation
of Roma ghettos

b) Teaching to weave a fishing net - Operative
intervention, neglectingwhythereasonsdeveloped;
e.g. Creating jobs, adult education, improvement of
housing

c) Fish-pond - Preventive intervention, influencing
the development of reasons; e.g. fighting children’s
poverty.

d) (Awaking) need for eating fish - Foundational
intervention, without direct effect, but providing
prerequisites and a framework;e.g. developing
communities, Local health development programs
improving health education.

5.2.3. In the last few years it has become obvious
that projects should be for longer than one year
periods. More time is ordinarily needed to establish
and operate programs.

5.2.4. Project efforts should be located very close
to Roma settlements and markets. Projects need to
have — at least partially - independence from state
and business sectors to build Roma self-reliance.

5.2.5. According to Nacy Fraser the “struggle
for recognition” has been fast becoming the
paradigmatic form of political conflict in the late
twentieth century. Demands for “recognition of
difference” - stated Fraser more than fiftheen years
ago - fuel struggles of groups mobilised under the
banners of nationality, ethnicity, “race,” etc.[109]
In these “postsocialist” conflicts, group identity
supplants class interest as the chief medium
of political mobilisation. Cultural domination
supplants exploitation as the fundamental injustice,
and in addition, cultural recognition displaces
socioeconomic redistribution as the remedy
for injustice and the goal of political struggle.
[110] Consequently, durable changes require
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involvement of both the prominent representatives
of the majority of the society and the prominent
representatives of the given minority. The previous
ones can successfully accelerate and back several
aspirations and activities, doing it without
simulating or replacing self-reliance of the given
group or strata which struggles for certain cultural
goals.

Fortunately, concerning our topic new tendencies
have arisen in the first decade of the twenty-first
century: few opulent and well-known Hungarians
offered huge amounts for education and training
of talented Roma pupils. One of these was Sandor
Demjan, who made a pledge of 8 billion forints
(approximately 40 million dollars that time) for a 5
year long period in July of 2006.

5.2.6. The legal situation surrounding the Roma
must be addressed; the underlying facts and
circumstances of the legal regulation are to be
examined.

The issue of discrimination emerged on the visible
national agenda in connection with the debates
generated by the process leading to the adoption
of a comprehensive anti-discrimination law in late
2003 [ETA- Equal Treatment Act]. The law which
is related to the Article 13 EC created the Equal
Treatment Authority — an organ responsible to
combat all sorts and forms of discrimination - not
only in education but in all other areas as well.
The Athority started to operate on February 1
2005. Of course, Hungary has ratified almost all
major international legal instruments combating
discrimination, like the UNESCO convention against
Discrimination in Education, ILO convention no.111,
or the International Convention ont he Elimination
of All forms of Racial Discrimination. Hungary is also
part of the European Convention for the Protection
of Human Rights and Fundamental Freedoms
and others.[111] Educational law and other
sectoral laws used to contain separate and quite
inconsistent anti-discrimination provisions,[112]
which have been amended to invoke the provisions
of the ETA. The ETA distinguishes three types of
exceptions [a] general objective justification, [b]
special exceptions, [c] positive action.[113]

Here, the importance of embracing group-specific
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rights in the policies for Roma representation must
be emphasized.[114]

Alternative institutions for securing Roma rights
were discussed (e.g. heads of state and government,
non-governmental organisations (NGOs), the
judicial system, the parliament). The need to reform
the Roma self-government system in Hungary in
order to provide adequate representational rights
for this marginalized ethnic minority was also
addressed and several changes have happened
already: a Framework Agreement has been signed
by the National Roma Self-government (Orszagos
Roma Onkormdnyzat — ORO) and the Government
of Hungary. The main reason behind the Framework
Agreement was that several problems of previous
programs and strategic objectives became obvious:
a) They were not linked with a comprehensive
monitoring, it was not possible to measure success.
b) The use of resources was doubtful in many ways.
c) It’s not known how many people had been
involved in the programs.

d) It’s not known how many of those sources had
been reached by Roma.

The Government and ORO - among other
measures - jointly undertook to create 100.000
new workplaces for Romas (especially for Roma
women), vocational training for 80.000 Roma adults,
and the education of 5000 Roma students in higher
education. The Government undertook financial
support, administrative support, and the enactment
of those legal instruments that are needed for the
implementation of the goals mentioned above.
The National Roma Self Government undertook
the ,staff” for the preparation, organization and
arrangement of processes by providing Roma
coordinators who will be able to communcate
and cooperate with the members of the Roma
communities in a less bureaucratic way.

5.2.7. Programs - both on national and European
level —are to be launched.

a) Currently, most public funds designated to the
Roma population relate to the strategic plan of the
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Decade of the Roma Integration Program.[115] The
main goals of this program are (as follows):

* Accelerate the social integration of Roma and
improve their economic situation;

* Reduce the gap between the socioeconomic
conditions of the Roma and non-Roma populations
in the short term and eliminate the gap in the long
term; and

* Strengthen social cohesion.

b) Owing to the supporting role taken by the
Hungarian EU Presidency, the need to devote
attention to the issue of the Roma and the
promotion of national efforts in this respect
became a highly consensual issue. In response to
the communication by the European Commission,
the Hungarian Presidency proposed the draft
Council conclusions of “An EU Framework for
National Roma Integration Strategies up to 2020”
which were adopted by the Employment, Social
Policy, Health and Consumer Affairs Council on 19
May. The conclusions stress the Member States’
primary competence concerning the inclusion of
marginalized and disadvantaged communities,
such as Roma; in order to improve the situation
of the Roma, Member States developed inclusion
strategies or integrated sets of policy measures
within their broader social inclusion policies by the
end of 2011. The document calls on the Member
States to make efforts for the effective use of EU
funds and to consider increasingly taking into
account the goal of the inclusion of the Roma
when designing, implementing and monitoring
their National Reform Programmes. By the spring
of 2012, the Commission will assess the national
strategies and will report back to the European
Parliament and the Council.[116]

¢)RomaNGOs need supportinbuildinginternational
relationships as well. Currently, with few exceptions
like OSI’s cultural network programs, Roma lack
connections with groups in other countries.
Coordinators are needed to establish relations
between the Roma and non-Roma organizations
operating in different countries and to organize
joint projects.[117]

5.2.8. The socialization experience of the relevant
actors (of both sides) were still gained in the old
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authoritarian-bureaucratic system[118] built on
several prejudices and fears. That’s why the culture
of protest, as a functional segment of political
culture is still in the making in Hungary, and there
are several problems which should be solved by
processes of political learning.[119]

The majority of the Hungarian society tends to show
racist tendencies in many ways; the most notable of
which was the appearance of paramilitary groups
and organizations, such as the Hungarian Guard
(Magyar Garda). Several enactments and legal
decisions have been made against the frightening
presence of those entities, but further measures of
precaution are to be taken.

»The ethnicity- and race-based opinions expressed
at the demonstrations and events organized by the
Hungarian Guard against »gypsy crime«, in fact
breached the basic principle of the right to human
dignity. The Hungarian Guard has [...] turned
discrimination into an agenda. In order to express
this, the Hungarian Guard has held intimidating
demonstrations on several occasions.” — the
Supreme Court expressed in its verdict approving
the dissolution of the Guard. In 2011, as one of
the successors of the banned Hungarian Guard,
the New Hungarian Guard hate group continues to
organize such demonstrations.[120]

Moreover, social sciences draw attention to the
confirmed fact that disadvantaged groups tend to
generate multitudinous and violent actions after
reaching a ,critical mass”.[121]

First, police training lies at the heart of preventing
more racially-motivated violence. If racist violence is
committed, police must benefit from good training
to collect evidence, so that the prosecution can
correctly define the nature of the crime committed.
Indeed, if the investigation at the crime scene is
incomplete and racial motives are not uncovered,
the justice system cannot ensure full accountability.
[122]

But are local police adequately trained to cope with
lower-level, day-to-day incidents of harassment
and violence that may not hit the headlines as
hard? Police need to adapt conflict resolution
mechanisms to their local contexts.[123]

Secondly, the Hungarian law enforcement
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authorities should consider making concerted
efforts to include more Hungarians of Roma origin
into police units, in order to break down the
cognitive sentiment of «us against them» that feeds
into social tensions.[124]

We have to transform the deeply entrenched anti-
Roma stereotypes that are stomached at many
levels within Hungarian society - in private circles,
in the political arena and in the media.[125] ,We
must try to understand what is happening, under
what circumstances, who the main actors are, what
their aims and motivations are, but we should be
very cautious about judging the process and the
results. Application of theories, comparison with
developments in other parts of the world or in
other periods of history will only be fertile if we
are extremely careful with generalization and value
judgments.”[126]

«Gypsy crime», «Gypsy criminality» is a problematic
notion the usage of which has been infiltrated into
the public discourse as a mainstream concept. To
handle the usage of these expressions (and of many
others, similar to these) in public speech is one of
the most enormous challenges in Hungary today:
to make real society’s knowledge on the distinction
between ,Gypsy crime” or «Gypsy criminality»
(,ciganyblindzés”) that are racist expressions,
criminalizing all the Roma living in Hungary and
Gypsy criminality habits (,cigdny blnelkovetési
szokasok”[127]) that could be measured even
statistically. The latter shows the typicals of the
criminality within a specific strata of Hungarian
society without criminalizing all the members of
that group in general. Even these differences are to
be taught nowadays.

Unfortunately, the consensus on the usage and
meaning of these notions had been missing even
among the representatives of Hungarian criminal
sciences for many years; many had chosen the way
of negligating that problem at all, avoiding even
mentioning of these words (gypsy, roma) at all.
[128]

5.2.9. Specifically, if we ask why Roma are under-
representedinthe nationalassembliesof centraland
Eastern European states, one of the realisticanswers
is the absence of a clearly defined conception of
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Roma nationalism at the national and transnational
level.[129] This ambiguous nationalism stands in
contrast to invocations of nationalism by other
minorities in the region, notably the Turkish
minority in Bulgaria and the Hungarian minority
in Romania, whose electoral support is contiguous
to their respective demographic weights. Both
of these minorities link nationalism to specific
cultural interests whereas the interests of Roma
tend to relate to socio-economic and political
factors. Whilst many factors conspire to impede
the appropriate political representation of Roma
across central and Eastern Europe, this article seeks
to shed light on the oft-neglected impact of Roma
nationalism.[130]

In point of fact, initiatives intended to create a
Romani nation or, as it is sometimes described,
«creatinga conceptually and institutionally separate
political entity», only resemble programmes for
social integration and equality of opportunity
because, in articulating their target group, they
ethnicise all social and political issues. Ultimately,
such initiatives are anachronistic, violent and futile.
[131]

5.2.10. Together with the Act No. CXXX of 2011 on
Legislation another law on public reconciliation of
norms with society entered into force in Hungary on
1January 2011 to enable participation of individuals
from natural persons to so called strategic partners
in legislation.

In the field of dialogue between governmental
bodies and different civil entities in Hungary more
effective guaranties need to be forced because
of the fact that all the existing legal regulations
on obligatory involvement of civil actors are so
called lex imperfectas. It means that the possibility
of participation of NGOs in different areas of
public life (for example the legislative process)
exists as a mere consequence of momentary
political etiquette. There are some newly created
institutions [e.g. National Fund of Cooperation
(Nemzeti Egylttm(kodési Alap].

5.2.11. Today’s education policy in Hungary
identifies integration as a political, social and
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pedagogical aim,[132] even though it was not a
story of success in the last decade.[133] [134] It
pays special attention to financing special needs
education. There have been many attemptstoinvent
integrated education adapted for the Hungarian
— and also for the Hungarian Roma — situation.
E.g. the National Educational Integration Network
(OOIH) launched a program in 2003 that focused on
the integrated education of primary school children
(grades 1 through 8) in 45 schools in Hungary.
The goal of the program was to compensate for
the educational disadvantages of children from
poor and/or minority families by providing quality
education in an integrated environment.[135]
However, the real task is still the creation of concord
between the interests of different communities,
education policy, legislative regulation and
possibilities of institutions. That kind of harmonizing
requires a comprehensive (wide range) social and
professional conciliation which was the missing
element in the past in Hungary.

5.2.12. Financial issues of Roma organisations

One of the main objectives is to fulfil the gap in
communication between Roma citizens and the
Hungarian state with civil institutions. In many cases
their operation is limited in financial resources.
[136]

Central budgetary support in the form of invitations
to tender is available for the professional further
training and preparation for public activities of
representatives of the local Roma minority self-
governments, as well as members of Roma social
organizations. The aim of programmes based on the
particular demands of the locality is to strengthen
cooperation between Roma minority self-
governments and organizations and the settlement
self-governments and public administrative
organizations, and to reinforce dialogue between
the different strata in public life.[137]

Beyond the financial support of public foundations
in the past and Wekerle Sandor Foundmanagement
in the future, National Civil Fund and its successor,
National Fund of Cooperation is to be mentioned,
as an entity (re)distributing a huge amount towards
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(Roma) civil society.

Concerning private funds revenues originating from
1 percent of the personal income tax designation
must be mentioned. The amount collected
usually covers only related advertising and other
administration expenses.

Among many other grants the Roma Inclusion
Grant[138] - founded by George Soros — had
supported nonprofit legal entities (non-
governmental and public organizations, libraries,
museums, cultural centers, associations,
communities, registered charities, etc.) that work in
the field of arts and culture and have the status of
beneficiary, carrying out Projects that address one
or more of the priorities of the program.[139]

The majority of companies do not donate to social
programs, either because they do not have the
funds or because the company does not have a
culture of giving. Even among large companies, only
very few have developed a corporate philosophy of
social responsibility or a strategic plan for phi-
lanthropy. No detailed statistics on corporate giving
are available because companies generally treat
this information as confidential, we do know that
approximately 80 percent of the donations are
financial. In-kind service or volunteer work done by
corporate personnel make up a smaller percentage.
[140]

In conclusion, beyon financial ,,aid” donors should
support Roma NGOs with training to make their
organizations viable and effective.

5.2.13. The state’s youth system did not have a single
organization that would have dealt specifically with
Roma issues for many years, and no independent
organizational unit existed within the Roma segment
that would have dealt principally with young people.
Representatives of Roma affairs earlier appeared in
several ministries,[141] but since 2010 the majority
of roma affairs belong to the Ministry of National
Resources (State Secretariat for Social, Family and
Youth Affairs, State Secretariat for Education, State
Secretariat for Culture, etc.) and continuation of
this centralization is suggested.
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We must strengthen cooperation between Roma
and non-Roma youth organizations with joint grants
and intercultural programs. We know of only a few
programs (for instance, those run by Artemission
Foundation) that specifically deal with intercultural
initiatives targeting Hungarian young people, and
information about them is limited.

The establishment of scholarships for youth
assistants who primarily or exclusively work with
Roma young people. Launching such a scholarship
program would greatly facilitate OSI’s professional
positioning, since no such initiatives exist.[142]

5.2.14. The importance of the role of churches,
religious associations and other religious
groups without a certain legal form can not be
overestimated. As it was already pointed out in
the third sub-chapter several entities providing
a spiritual renewal for Roma have been launched
in the last decades and, in addition, almost all
the major Christian churches have began their
own Roma-mission - called Roma-pastoration — in
Hungary. These processes should be supported by
the authorities as well, by pronouncing that Roma-
pastoration is a public duty that must be backed
by state organs even financially in Hungary (even
though it’s obvious that the proper monitoring of
the use of those amounts can not be done).
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«The constitutional rights of farmworkers and other

private sector employees to organize and collectively
bargain in the United States»

1. INTRODUCTION

In 1935, the Wagner Act was passed, effectively
guaranteeing the right of workers to organize,
collectively bargain and strike. Given the subsequent
rise of organized labor, and the creation of an
entire administrative apparatus (the National Labor
Relations Board, or NLRB) to enforce these rights,
it is commonly assumed that these basic rights
are held by every American employee, and form
the basic fabric of employee-employer relations
in this country. However, this is not entirely the
case. A large number of employees do not enjoy
the protection of the NLRA, including hundreds of
thousands of migrant farmworkers.
For these employees, the right to organize,
collectively bargain, and strike are left up to the
discretion of the state or local governments in
question. The poorest members of this group,
migrant farmworkers, are granted only limited
bargaining rights in a handful of states, most
notably California and Arizona. This is despite the
fact of their well documented hazardous working
conditions (such as picking fruits and vegetables
covered with toxic pesticides), and the serf-like
conditions in which they live—often shacks with no
running water.
Finally, for private employees not protected by
the NLRA, even where some legislation does exist
protecting their rights to an extent, such statutory
protection are always subject to further cutbacks
by the legislature.
Given the fact that the state legislatures have been
largely slow in granting these basic organizational
and bargaining rights, farmworkers and other non-
NLRA employeeshave beenforcedtolookelsewhere
to obtain these rights. The Federal Constitution,
however, has turned out to be an empty source.
NLRA-exempt private employees are not helped
in this context by the Bill of Rights because of the
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state action requirement (i.e., a private company is
taking away their right to bargain, not the State).[2]
As a result of these failures on state legislative and
federal constitutional grounds, it is the premise of
this article that farmworkers and other employees
devoid of basic labor rights, must look carefully to
their state constitutions for protection. Most states
have provisions in their Bill of Rights protecting
freedom of association, due process, and equal
protection rights, and their judiciary would not
be bound by the prior federal or Supreme Court
decisions if they chose to infer a right to bargain or
strike from their own state constitutional provisions.
A more concrete means of achieving collective
bargaining rights, however, lies in specific state
constitutional provisions guaranteeing employees
the right to collectively bargain and organize. These
provisions generally fall into three categories: |)
Those explicitly granting workers a right to organize
and collectively bargain[3] 2) those protecting
«the rights of labor» in general[4] and 3) those
guaranteeing a right to work (i.e.,, forbidding
employers from conditioning employment on

membership or non-membership in a labor
organization).[5]
The first category of provisions, specifically

guaranteeing the right to organize and bargain,
should prove to offer these employees the most
rights. They were enacted either in response to
the often violent struggle of workers in the 1930s
to obtain the right to join unions, bargain and
strike,[6] or the great drive in the 1960’s and 1970s
of public employees to obtain these same rights.
[7] As a result, they were often placed in the Bill
of Rights section of their respective constitutions,
intentionally, and sometimes accorded the status
of a fundamental right.[8]

Additionally, the «rights of labor» and «right to
work» provisions may also be arguably extended
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to cover the organizing and bargaining rights of
employees.

In any event, arguments based on any of the
aforementioned three provisions have the
advantage of not having an analog in the federal
constitution. Thus, there would be no «shadow»
effect of negative Supreme Court decisions
interpreting such provisions narrowly having an
influence on state court judges interpreting their
state’s analogous clauses.[9]

The revitalization and renewed use of these
state constitutional provisions[10] protecting the
organizational and bargaining rights of employees
is of a paramount importance. While it is true that
the majority of employees in the United States are
covered by federal and state labor laws, certain
employees, such as agricultural workers and
intrastate employees (those working for employers
not engaged in interstate commerce) are often not.
Thus, for millions of employees throughout the
United States, there exists no right to organize or
bargain, or at best a severely constricted one. The
state constitutional provisions guaranteeing such a
right thereby fulfill a crucial role in filling this gap in
statutory labor schemes. Additionally, they provide
a bulwark against any recision of state legislation
protecting the rights of these employees.

Finally, even though these constitutional provisions
protecting the rights of labor to organize and
bargain exist in only a limited number of states (14),
several of these states are quite large and heavily
populated with the types of employees who might
be benefitted by them: (New York, Florida, New
Jersey, Missouri). In any case, a solid argument can
be made for their adoption in additional states,
thereby expanding the significance even further.
The adoption of specific labor provisions in
state constitutions would be a more effective
and practical solution than enacting a variety
of different labor relations acts to cover all the
unprotected employees - agricultural workers,
intrastate employees, et cetera. For example, in
New Jersey there have been only two cases since
its constitutional bargaining provision was enacted
in 1947 dealing with the enforcement of bargaining
rights of farmworkers.Therefore, it would seem
impractical for the legislature to find the time to
enact an entire statutory and regulatory scheme
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to protect what is apparently a small group of
workers in that state. Yet, it is undeniable that
such farmworkers are a group in dire need of
protection due to their deplorable working and
living conditions. The adoption of such a «catch-
all» bargaining provision in a state’s constitution
would thus provide a simpler means of fulfilling the
goal of protecting isolated groups of workers not
covered by the NLRA.

This article’s examination of state constitutional
organizational and bargaining provisions, and the
corresponding argument for their utilization and
future enactment, shall begin by first determining
the extent to which they are enforceable to protect
employees and labor organizations, given issues of
federal labor law preemption. It will also consider
whether the provisions are self-executing. Secondly,
the rights of various private employees, such as
farmworkers, will be specifically considered.

[I. THEENFORCEABILITY OF STATECONSTITUTIONAL
PROVISIONS GUARANTEEING THE RIGHT OF
FARMWORKERS AND OTHER PRIVATE SECTOR
EMPLOYEES TO ORGANIZE AND BARGAIN

A. PREEMPTION

Even where a constitutional provision’s text clearly
guarantees the right of employees to organize an.
bargain, its scope may be severely restricted by
the doctrine of preemption. Under the Supremacy
Clause of the United States Constitution, «. . . the
laws of the United States. . . shall be the supreme
law of the land; and the judges in every state shall
be bound thereby, any thing in the constitution or
laws of any state to the contrary notwithstanding. «
U.S. Const., Art. VI. The effect of this clause is that,
in general, a federal law will supersede, or preempt,
any inconsistent state constitutional provision or
law. In the area of Federal Labor Law, the scope
of preemption of the National Labor Relations
Act (NLRA) was specifically set forth by the United
States Supreme Court in San Diego Building Trades
Council v. Garmon.[11] In Garmon, the Court held
that the NLRA preempts state court jurisdiction
to remedy conduct that is arguably protected or
prohibited by the Act.[12]

As applied to state constitutional provisions
involving the right to organize and bargain, federal
labor laws such as the NLRA (as well as the Federal
Management Labor Relations Act [FMLRA, covering
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federal employees] and the Railway Labor Act
[RLA, covering rail and airline employees]) covering
the same organizational and bargaining rights of
covered employees would be supreme and would
preempt such provisions.[13] While in the criminal
rights context, states may go beyond federal
constitutional protection afforded the accused,
such asituation is not readily applicable in labor law.
Under Garmon, for example, a state law granting
punitive damages to an employee (otherwise
subject to the NLRA) who was discharged for union
activity would be preempted, because such activity
is directly protected by the NLRA. In any case, such
a law would be imposing an additional penalty on
the employer, thereby reducing his or her rights
under federal labor law.

Consequently, there are only two situations in
which state constitutional provisions on labor will
not be preempted by federal labor law: First, where
the National Labor Relations Board[14] will or has
declined jurisdiction over the matter in question.
[15] Second, there will be no preemption when
either the NLRA specifically exempts an employee
or employer from its coverage, Lay Faculty Ass’n,
supra,[16] or leaves an area unregulated.[17]

The NLRB will most likely decline jurisdiction in
situations where the NLRA has specifically shut off
jurisdiction, as with matters concerning employers
or employees exempt under the Act. For example,
where a Corporation providing services to mentally
disabled individuals, financially supported and
controlled to a large extent by the state, was subject
to a union organizing drive, the NLRB declined
jurisdiction to hear the union’s recognition petition.
The Board reasoned that the state of New Jersey
was in fact the employer of the employees of the
Corporation; and since public employers are exempt
from the NLRA, the Board lacked jurisdiction to
hear the petition.[18]

Again, it is not always necessary that the Board
actually decline jurisdiction in a particular case
for preemption to be avoided. Rather, the state
court need only ascertain that the NLRB would
decline jurisdiction if presented with the matter.
Thus, where the NLRB had declined jurisdiction
in two prior cases involving the same corporation
providing services for mentally disabled individuals,
a court might properly predict that the Board would
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similarly decline jurisdiction in a case involving the
very same corporation, thereby opening the door
for state jurisdiction.[19]

The NLRB may also decline jurisdiction even when
the parties involved are not exempt from the
Act. Where an employer, for example, may have
a tangential impact on interstate commerce, the
Board may decide not to hear the case. As the
NLRA is only applicable to employers engaged
in interstate commerce, and one of the main
purposes of the Act is to prevent the interruption of
interstate commerce, hearing such a case would not
necessarily be furthering the purposes of the Act,
and the Board may properly decline jurisdiction.
[20]

A more common way for a state constitutional
labor provision to avoid preemption is when it
is applied to situations involving employers or
employees specifically exempt from, or not subject
to, the Act. These exemptions are for the most part
set forth in the provisions of the NLRA. Sections
141 and 151 of the Act indicate that the NLRA was
enacted by Congress pursuant to the commerce
clause of the Constitution, and thus only applies
to employers affecting interstate commerce. Thus,
purely intrastate employers and their employees
(i.e. those conducting business solely within the
state) would not be subject to the Act. Section 152
(2) and (3) or the NLRA also exempts agricultural
workers, supervisors, and domestic servants.[21]
In sum, then, state constitutional guarantees of
employees’ organizational and bargaining rights are
not automatically preempted, and therefore may be
enforceable in certain cases involving the following
private sector employees: l)intrastate employees
(those persons working for employers not engaged
in interstate commerce); 2) agricultural workers;
3) domestic servants; 4) supervisors; or 5) where
the NLRB declines jurisdiction. While this list does
exclude a substantial portion of the United States
workforce, it still comprises a significant body of
employees lacking adequate protection of the right
to organize and bargain. To these employees, the
possible benefits and security state constitutional
provisions guaranteeing these rights offers is of
paramount importance.

B. SELF-EXECUTION

Even where federal preemption does not apply,
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an employee covered by a state constitutional
provision on bargaining may still find his or herself
without any protection in engaging in union
activities if the provision is not self-executing.
Generally, a state constitutional provision is self
executing, or capable of judicial enforcement, when
it «supplies a sufficient rule by means of which the
right which it grants may be enjoyed and protected...
without the aid of legislative enactment.»[22]
Thus, if the provision deals with an exceedingly
complex area of law, capable of enforcement only
with enabling legislation, it is not self—executing
and cannot be enforced by the courts. In effect, the
provision would remain dormant untilimplemented
by the state legislature. On the other hand, if the
provision supplies a clear right for which a Court
may readily supply a remedy, it is self- executing
and private parties may sue in court for its breach.
In some cases, whether a clause in a state
constitution is self-executing or not is specifically
set forth in the language of the constitution, such
as in Nebraska.[23] More often, however, the
provision is silent on the issue of self-execution. In
such cases, the state judiciary will be called upon to
make that determination.

Concerning state constitutional provisions on
organization and bargaining, there have been three
different positions taken by courts on the issue of
self-execution: 1) Delayed self-execution, pending
enabling legislation within a reasonable period
of time; 2) partial self-execution, enforceable
to protect individual rights, but requiring no
affirmative acts by either the government or private
employers; and 3) fully self-executing, capable of
complete judicial enforcement.

In Florida, the state supreme court in Dade County
Classroom Teachers Ass’'n v. The Legislature
[24] held that the right to collective bargaining
under Article |, §6 of the state constitution was
«a constitutionally protected right which may be
enforced by the courts, if not protected by other
agencies of government.»[25] Since Article |, §6
was adopted in 1968, and the case was presented
to the Florida Supreme Court only four years later
in 1972, the Court decided to give the legislature
a reasonable amount of time to implement these
bargaining rights. However, they did admonish that
the judiciary would be forced to implement §6 in
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the face of continued legislative inaction on the
subject.[26]

Although the legislature did eventually enact a
statute covering the bargaining on organizational
rights for public employees within the state,
the Florida court nevertheless recognized that
individuals and labor organizations may still have
a cause of action under §6 where such legislation
does not adequately protect these fundamental
rights.[27]

The Missouri Courts, however, have taken a
more restrictive view as to whether their state
constitutional provision on collective bargaining,
Article |, 8§29, is self-executing. In Quinn .
Buchanan[28] a class of intrastate employees was
discharged for attempting to join a union, Local 833
of the Teamsters. The discharged individuals and
Local 833 brought a wrongful discharge claim, and
also sought a court order requiring the employer to
recognize and bargain with the union. The Missouri
Supreme Court held that Article I, §29 was not self-
executing to the extent of imposing affirmative
rights on employers to recognize and bargain with
a union. Thus, in the absence of implementing
legislation, the union could not maintain an action
under §29 to enforce rights that were, according
to the court, more properly the domain of a labor
relations statute.

The Court also held that §29 was self-executing
to the extent that all provisions of the state Bill of
Rights are self-executing; that is , any governmental
action in violation of these rights might be declared
invalid, and in the absence of legislation, individuals
could enforce and protect the rights granted under
this Section from infringement by other individuals.
[29] Thus, individuals discharged for exercising their
right to join a labor organization could maintain an
action for wrongful discharge under Article I, §29.
(30]

In contrast to both Florida and Missouri, New
Jersey has adopted the view that its constitutional
provision on collective bargaining is self-executing
and fully capable of judicial enforcement.[31] Thus,
both unions and individuals may sue on either
wrongful discharge claims, or ask the court to
compel the employer to recognize and bargain with
the union, under the protection provided by Article
|, paragraph 19 of the New Jersey Constitution, in
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the absence of enabling legislation. Even where
enabling legislation exists in New Jersey, as in the
case of statutes regulating public employees, Article
|, paragraph 19 still provides a judicially enforceable
floor guaranteeing employees’ organizational and
bargaining rights where the legislation may be
inadequate.[32]

For states that have not yet dealt with the issue
of whether their constitutional provisions are
self-executing, or for those states yet to enact
such provisions, guidance may be gained from the
experiences of Florida, Missouri, and New Jersey.
Onone hand, itis true that constitutional provisions
relating to the rights of organization and collective
bargaining are «free of the details and methods
of implementation that might be best left to the
legislative process.»[33] In that sense, the Missouri
courts are accurate in stating that such provisions
are «not a labor relations act, specifying rights,
duties and obligations of employers and labor
organizations.»[34] It is thus arguable that these
provisions are not fully self-executing, so that labor
unions cannot sue an employer for any number of
alleged unfair labor practices, including the refusal
to bargain with or recognize the union.

Yet, as the New Jersey judiciary has noted, «to
impose no affirmative duty upon an employer to
bargain collectively with the representative of his
employee renders impotent the rights guaranteed
under the constitutional provision.»[35] Indeed,
it would make little sense that a constitutional
provision specifically guaranteeing employees the
right to collectively bargain with their employers
could not be simply enforced by courts ordering
such an employer to bargain in good faith. On that
level, the constitutional provision is not vague or
overly complex, and should be capable of direct
judicial enforcement.[36]

The middle ground between these two viewpoints
on self- execution seems to be reflected in the
rationale adopted by the Florida Supreme Court.
Certainly, it suggested, such constitutional
provisions should have meaning, particularly where
they are situated in the Bill of Rights section of
their respective constitutions.[37] But due to the
complexity of the topic — i.e., how does one define
good faith bargaining, double-breasted employers/
alter egos, issues of union organizing, secondary
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boycotts, hot-cargo agreements, and impasse?
— it would seem wise for the courts to give the
legislature a reasonable amount of time to enact
laws protecting employees’ constitutional right to
organize and bargain before jumping into the labor
relations arena.

Under a Florida approach, the provisions would
therefore be self-executing, at least in the collective
bargaining area, on a somewhat delayed basis.
Nevertheless, as to the organizing aspects of these
provisions, they should immediately be enforceable
by individual employees in the form of wrongful
discharge actions. An individual discharged for
reasons of anti-union animus should immediately be
able to obtain a judicial remedy for the deprivation
of a fundamental right.[38] Additionally, even with
legislation forthcoming from the state legislature
regarding organizing and collective bargaining,
the provisions should still be self-executing to the
extent that when employees feel these statutes do
not adequately protect, or even actually deprive
them of their constitutional rights, they can seek
relief in the state’s courts.[39]

The only caveat to this determination would
be if there is a contrary intent drawn from the
Constitutional Convention that drafted the
particular provision, or a clear reading of the
language of the provision indicating that it does
not confer certain self-executing rights. Thus, in the
case of Missouri, that state’s Supreme Court has
interpreted its constitutional provision as having
being adopted for the purpose of preventing future
legislation restricting employees right to organize
for the purpose of collective bargaining, and not
to require any affirmative duties on the employer
in terms of bargaining with their employees in the
absence of legislation.[40] If such evidence does
actually exist in the Constitutional Convention that
the provision was not intended to be self-executing,
such intent should be controlling.

[1l. STATE CONSTITUTIONAL PROTECTION OF THE
RIGHTS OF PRIVATE EMPLOYEES

1. Farmworkers

Among all the various types of employees
potentially covered by state constitutional
provisions guaranteeing the right to organize and
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collectively bargain, it is probable the migrant farm
workers would benefit the most from receiving
such rights. As Chief Justice Weintraub of the New
Jersey Supreme Court remarked, «The migrant
farmworkers are a community within but apart
from the local scene. They are rootless and isolated.
Although the need for their labors is evident, they
remain unorganized and without economic or
political power.»[41]

Unlike many public employees, very few states have
enacted labor relations acts covering farmworkers.
(California and Arizona being notable exceptions)
. Thus, not only are they unorganized due to their
lack of economic power, but they are unorganized
in the labor sense due to the lack of legislation
affording them rights in the labor context.
Fortunately for these farmworkers, it would
appear that at least three states may offer some
constitutional protection in terms of the right to
organize and bargain, namely Louisiana, Florida
and New Jersey.

In Louisiana, the State Supreme Court has held
that agricultural workers have the right to organize,
bargain, and strike, with such rights being derived
from the freedom of speech and religion clauses
of the state’s constitution.[42] Nevertheless, these
rights had to be balanced against the employer’s
interest in his property. Thus, in Godcheaux, where
unionized sugar cane workers went out on strike
against their employers, the Court ruled that such
strikes were to be enjoined due to the excessive
damage that resulted to the employer’s crops. Since
the sugar cane growing season was relatively short
in Louisiana, the strike, which had also shut down
the local sugar processing mills, caused much of the
sugar cane to rot in the fields. Therefore, in order to
prevent total economic disaster for the employers,
the Court enjoined the strike.[43]

This decision is helpful to farmworkers, to the
extent it contains language concerning basic
organizational and bargaining constitutional rights
inferred from the freedom of speech clause of the
state constitution. However, if one examines what
the court does, rather than says, the decision is less
dramatic. The strike in Godchaeux was precipitated
by the sugar cane growers refusing to sit down and
bargain with the agricultural workers union, despite
mediation efforts by the Louisiana Department
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of Labor. Even so, the court seemed to ignore any
bargaining rights the farmworkers might have had,
and simply concentrated on the amount of actual
and potential damages suffered by the employer.
[44]

Like Louisiana, Florida case law may provide
something of a foundation for constitutional
bargaining rights for farmworkers. In District
Lodge 57 of the International Ass’n of Machinists
v. Talisman Sugar Corp.,[45] a union representing
agricultural workers alleged that Article |, §6 of the
Florida Constitution—which reads «The right of
employees, by and through a labor organization,
to bargain collectively shall not be denied or
abridged»—guaranteed these workers the right to
organize and bargain.

The Court in Talisman agreed that since agricultural
employees were exempted from the coverage of
the NLRA, there were no problems of preemption.
It also agreed that Article I, §6 did in fact grant
definite rights to the farmworkers to organize and
collectively bargain.[46] However, the court relied
upon the Florida Supreme Court’s holding in Dade
County Classroom Teachers’ Ass’n v. Legislature,[47]
in declining to enforce these rights. Under Dade
County Classroom Teachers’ Ass’n, the court had
reasoned that it was required to defer the matter
to the legislature.

However, this is only a partially correct reading of
the Dade County decision. While the court in that
case would have initially left the enforcement of
Article |, §6 for the legislature to enforce, it also
stated that if the legislature failed to implement
§6 within a reasonable period of time, «this court
will, in an appropriate case, have no choice but to
fashion such guidelines by judicial decree in such
manner as may seem to the court best adapted to
meet the requirements of the constitution».[48]
Although District Lodge 57 was decided in 1977,
the Florida legislature still has not implemented
Article |, §6 by providing statutory organizing and
bargaining rights to farmworkers. Under Dade
County Teachers’ Ass’n it would seem that these
constitutional rights may be enforced— at this
point —by the judiciary.

The strongest argument against such a result may
be akin to the non-self-executing argument, in that
it would be unreasonable for a court to derive a
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whole body of judicial labor law to cover a certain
class of employees, due to the complexity and
detail of the subject matter.[49] Yet, the New Jersey
Supreme Court’s decision in COTA v. Molinelli,[50]
would seem to directly undermine such an
argument. In that case, the Court took the first
step in establishing a judicial body of agricultural
labor law in order to adequately protect the rights
guaranteed to employees under Article |, paragraph
19 of New Jersey’s Constitution.

Molinelli involved a case in which COTA (Comite
Organizador De Trabajadores Agricolas, a labor
union composed of agricultural workers) had
organized a small truck farm in southern New
Jersey, in 1985, owned by Karl Molinelli. COTA then
filed an official petition with the Courts Chancery
Division, pursuant to Article I, Paragraph 19 of
the New lJersey Constitution, for a representation
election. The State Board of Mediation supervised
this election, which COTA easily won in February,
1986. However, by this time, Molinelli had
discharged all those farmworkers who had joined
COTA, ostensibly because he was getting out of the
farming business, and was changing his outfit over
into a trucking operation. Throughout this entire
time, Molinelli refused to bargain with COTA.

COTA eventually brought suit, arguing that Molinelli
had abridged its rights to organize and bargain
under Article |, Paragraph 19. The New Jersey
Court agreed, holding that Article |, paragraph 19
was applicable to COTA’'s members. They were
agricultural workers exempt from the NLRA, and
thus there was no issues of preemption. Likewise,
the Court held that that provision was self-executing
and judicially enforceable.

Thecourtthenlookedto Federallaborlaw (the NLRA)
to determine whether Molinelli had committed an
unfair labor practice under Article |, Paragraph 19.
There were two issues: first, whether his firing of
the COTA members amounted to an unfair labor
practice; and second, whether he committed an
unfair labor practice by not bargaining over the
effects of the partial closure of his farm.

With respect to the first issue, the court employed
the NLRB’s Wright Line test to determine whether
the discharges were illegal. Under Wright Line,
a discharge was illegal if 1) anti-union animus
was a motivating factor in the firing, and 2) the
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same action would not have occurred but for the
employees’ union activity. The court deferred to
the trial judges determination that although the
discharge was motivated by anti-union animus, due
to the partial closing of Molinelli’s farm for business
reasons, the entire work force would have been laid
off in any case.

On the second issue, the Court found for COTA,
concluding that Molinelli did not bargain over the
effects of a partial closure. The court issued a limited
back-pay order for the discharged COTA members,
running up until the point when Molinelli and COTA
came to an agreement on the effect of the closure,
or until an impasse had occurred.

The Molinelli decision, covered in detail above, is
an excellent example of how a court may judicially
enforce a complex set of rights emanating from
a constitutional provision on organizing and
bargaining. In essence, a court enforcing such
rights need not «reinvent the wheel» of labor law,
but instead may pick out what elements are best
suited to successfully protect the farmworkers’
constitutionally protected rights.

If anything, the court in Molinelli may have went
too far in following federal labor law standards in
reaching their decision. In adopting the Wright Line
test from the NLRB, the court quoted from their
earlier decision in In Re Bridgewater Township, in
which they adopted the Wright Line standard for
cases arising under New Jersey’s Public Employee
Labor Relations Act (PERA).[51] In Bridgewater,
the court stated that «we perceive no reason,
and none was offered by the Township, to apply a
different standard in the public sector in New Jersey
from that in the private sector.»[52] Likewise, in
Molinelli, the court found no reason to depart from
Wright Line in the constitutional context.[53] This
was despite the fact that the court was dissatisfied
with the outcome of the Wright Line test as applied
by the trial court, implying that the farmworkers in
that case would not have been discharged had it
not been for their union activities.[54] Finally, even
where the court determined that the employer had
violated the collective bargaining provision of the
New Jersey Constitution in failing to bargain over
the effects of the closing of his business, it still clung
to the traditional NLRB remedy of backpay, rather
than awarding compensatory and/or punitive
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damages.[55]

This failure to depart from federal labor law
standards undermines to some extent the
independent vitality of the New Jersey Constitution.
If state courts simply decided that there were no
good reasons to depart from federal standards
when interpreting their own constitutions, they
would be limited to applying and reciting federal
constitutional decisions when deciding issues under
parallel provisions of their state constitutions.
However, to a large extent, this has not been the
case. Different states have recognized that they
have peculiar interests to protect, and therefore
have construed their constitutions to provide
greater protections in the areas of speech privacy,
and searches and seizures, among other areas.[56]
Similarly, it is not necessary to track federal
labor law standards exactly when interpreting a
state constitutional provision dealing with labor
relations. There can be, and often are, peculiar
state interests involved. The court in Molinelli even
admits that «New Jersey [has] demonstrated a
progressive attitude in providing legal protection
for migrant farmworkers.»[57] This being the case
in New Jersey, the court should not have hesitated
to depart from the Wright Line test and limited
backpay remedies of the NLRB where it felt that it
did not meet the strong interest the state of New
Jersey has in protecting these farmworkers.

1. CONCLUSION

In this time of an «awakening» of previously
dormant state constitutional rights, the
constitutional protections afforded to employees
to join a labor organization and collectively
bargain should not be left inactive. In a modern
industrial society, these basic rights of labor are too
important to be forgotten. There is a compelling
argument that with the reality of larger service
and industrial employers, combined with a sizable
pool of unemployed workers ready to fill any given
position, most employees would have difficulty
bargaining on an individual basis at an equal level.
In any case, whatever the merits of this argument,
the freedom of an individual to join a union in the
hope that it will benefit her position - whatever the
outcome - is largely conceded.[58]
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For most American employees, this right is in fact
guaranteed by federal legislation. The right of a
secretary at a given corporation, or a food processor
at a large frozen food company’s processing plant,
to join a union and attempt to bargain successfully
with their employer over such topics as wages,
hours, and pension and health benefits is protected
under the NLRA. However, in a majority of states,
the much poorer migrant farmworker who picks
the vegetables for the frozen food company lacks
such rights. In other states, these rights are severely
limited under inadequate statutory labor schemes.
The difference is that the farmworker in the latter
case is specifically exempt from the coverage of the
NLRA. As illustrated above, however, there does not
seem to be any meaningful distinction between the
non-exempt group and the exempt group to justify
their lack of organizational and bargaining rights. In
effect, an underclass of workers exist in this country
who can be fired or disciplined for showing support
for a union, or whose employers do not even have
an obligation to listen to their petitions.

As a result, it is important that state constitutional
provisions protecting the rights of labor emerge
from their prior disuse. States that have such
provisions that specifically guarantee the right
to organize and bargain are in the best position
to effectuate this goal.[59] The New Jersey and
Florida Supreme Courts have been at the forefront
of this movement, establishing bargaining rights for
farmworkers unprotected by any labor statute.
Where no state constitutional provision exists
protecting the rights of farmworkers and other
unprotected private sector employees, such
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Governmental institutions/

BnactHble HCTUTYTbI [OCyaapcTBa

AHapuaHosa B.B.?

AOLEHT, KaHANAAT IPUANYECKUX HaYK

B cTatbe adHaIN3npyeTca COOTHOLWEHNE 3KOHOMMWYECKON CUCTEMDI rocyaapcrtsa U npas 4Yea0BeEKa. ABTOp
BblAENAET TPU aCNEKTA HOﬂ,HﬂTOﬁ I'IpO6IlEMbI2 B3aMMOCBA3b 9KOHOMUKUN U NpaB 4Ye/ioBeKa; HOBE/J/Ibl B KOH-
CTUTYUMNOHHO-NPAaBOBOM pPeryimpoBaHnMn NpaB YE/NOBEKA U 3KOHOMMUYECKOM CNCTEMbI; SKOHOMUYECKUE Ia-
PaHTUK NpPaB YeN0BEKA U NMPaBa Ye€/10BEKa B peasin3allm SKOHOMNYECKUNX OCHOB.

KnioueBble cNoBa: 3KOHOMUYECKAA CUCTEMA, MPaBa Ye0BEKa, COLMaNbHOE rocyaapcTso.

The author analyzes the relationship between economic system and human rights. The author distinguishes
three aspects of the problem raised: the relationship of the economy and human rights; new changes in
constitutional-legal regulation of human rights and the economic system, economic guarantees of human

rights and human rights in the implementation of economic fundamentals.

Keywords: economic system, human rights, welfare state.
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« KOHCTUTYLMOHHO-NPaBOBOE peryaMpoBaHue

3KOHOMMKMU M NpaB YeloBeKa:
NOJINTUKO - NpPaBOBble Npobnembi»

B cT. 7 KoHctutyunm Poccuiickoit depepauum,
NpoBO3rnaleHa naea counanbHOM rocyaapcTBeH-
HOCTW, B COOTBETCTBMW C KOTOpPOM, «PoccuMincKas
dPepepaunsa - coumanbHoe rocyaapcTso, NOAUTU-
Ka KOTOPOro HanpaB/ieHa Ha co34aHWe YCNOBWMH,
obecneymBatoLLMX 4OCTONHYIO ¥XU3Hb U cCBODBOAHOE
pa3BUTME YenoBeKa»[2].

HecnyyaHo B nocnegHue roabl npobnemamum co-
uManbHoM cdepbl NocsAlweHbl nocnaHua Pepe-
panbHomy CobpaHuto PP. MNMpesnaeHT Poccuiickomn
dPepepaunn O.Mensenes B ovepeaHoi pas noa-
TBEPAMA, YTO 3a/10rOM MPOLBETAHMA HALLEN CTpa-
Hbl ABNAETCA «CoLUMabHas cTabunbHocTb»[3].

Kak ee goctmnub? MNepsblit War, N0 MHEHMIO aBTOPa,
3TO pelueHMe NoAUTUKO-NPaBOBbLIX Npobaem.
MOHATME KOHCTUTYUMOHHO-NPABOBOrO pPeryimpo-
BaHMA BOOOLLE M IKOHOMWKM, MPaB 4YenoBeKa B
YaCTHOCTU, CBA3AHHO C NPeaMEeTOM TaKOro BO3-
nencrema. B npegmeT KOHCTUTYLLMOHHO-NPaBOBOIO
PerynmpoBaHnA 3KOHOMUKWN BXOOAT OTHOLUEHMUS,
KOTOpble XapaKTepusylT MNOJAUTUKO-IKOHOMUYEe-
CKYIO MoAenb AaHHOro obuiectsa. B coBpemeHHOM
HayKe WCMNO/b3YHOT B CBA3U COAHHbIM BOMPOCOM,
HEeCKONbKO onpeaeneHumn:

9KOHOMMYECKAA KOHCTUTYLMA — CUCTEMA KOHCTU-
TYLIMOHHbIX MOJIOXKEHUI CBA3AHHbIX Mexay cobou
npegmeT - OTHOLIEHNAMU B chepe SIKOHOMUKN.
3KOHOMMYECKMI NyB6ANYHBIA NOPSAAOK - rocypap-
CTBEHHOE BO34EeNCTBUE HA PbIHOYHYIO 3KOHOMMUKY
B LenAx onpeaeneHHon ctabuamnsaumm pbIHOYHbIX
OTHOLUEHMN, HAMOJIHEHHbIX WX COLUMaNbHbIM CO-
aepraHnem. JaHHOe NOHATUE — Pe3yIbTAT KOHCTU-
TYUMOHHO-NPABOBOr0 BO34ENCTBNA HA SKOHOMMYE-
CKME OTHOLLEHMUA.

KOHCTUTYLLMOHHAA SKOHOMMKA - Hay4yHOe Hanpas-
NleHue, nsydatowee NpuHUMNbI ONTUMANBbHOTO CO-
YyeTaHMA IKOHOMMYECKON LenecoobpasHOCTH ¢ Ao-
CTUMHYTbIM YPOBHEM KOHCTUTYLLMOHHOTO Pa3BUTUA.
HanpaBneHne BblparkaeT ypoBeHb BO34ENCTBUA

European Humanities University

KOHCTUTYLIMOHHBbIX NOJIOXKEHNIN Ha SKOHOMMUYECKME
oTHoweHuA. CornacHo 3TO MeTOA0N0MMN SKOHO-
MWKa BAMAET Ha KoHcTutyumio, w KoHCTUTyumA
OKa3blBaeT BO34ENCTBME HAa IKOHOMMWKY, 3aBUCUT
OT YPOBHA S3KOHOMWYECKOro pPa3BUTUSA U OAHOBpeE-
MEHHO BAMAET Ha 3KOHOMMWYECKYIO AMHAMWKY. B
paMKax KOHCTUTYLMOHHOW 3KOHOMMWKN OCHOBHOM
aKUEHT AeNaeTcA Ha aKTUBHYIO POSb KOHCTUTYLM-
OHHbIX LEHHOCTEN B PeryinpoBaHUN 3KOHOMMU-
yeckux npoueccos[4]. K KOHCTUTYLMOHHbIM LEH-
HOCTAM, 0bWenpu3HaHHO, OTHOCWUTCA NPUOPUTET
npaB 1 cBoboz YenoBeka M rpaxkgaHuHals], n obs-
3aHHOCTb rOCyAapCTBa UX rapaHTUPOBATb.
ObecneveHue npasa 1 cBobog Yenoseka - 3To, npe-
¥Ae BCero, co3gaHue AOCTONHbIX YCI0BUI Yenose-
KY W FpaskaaHuHY A4 KU3HUW, rapaHTUIA aKTUBHOIO
y4yacTma B NOJIMTUYECKOM, COLIMANIbHO-3KOHOMMYE-
CKOM U KyNbTYPHOM MpoLeccax, counanbHas 3aLm-
LLEeHHOCTb.

Monb3oBaHMe OCHOBHbLIMW NpaBamu 1 cBobogamm
rapaHTUPOBAHO BCEM COBOKYMHOCTbIO CYLLECTBYIO-
WMX B 0bwecTBe 3KOHOMUYECKUX, NOAUTUYECKUX
M COLMANbHO-KYNbTYPHbIX YCNOBUIA BCEMU YCTa-
HOB/NEHHbIMW 3aKOHOM cpeacTBamu. M@apaHTUKM B
coBpeMeHHOM obLiecTBe BbINOMHAKT ABe B3au-
MOCBSi3aHHble 3343a4M: C OAHOW CTOPOHbI, OHU obe-
CneymBaloT rpaxkgaHam ¢aKkTUyeckoe nosb3oBa-
HWE KOHCTUTYLMOHHbIMM NpaBaMn M cBobogamu;
C APYroii - OHW HanNpaBAAIOT NPOLLECC OcyLecTse-
HWA 3TUX NPaB 1 cBoHOA, NO NPaBUIbHOMY MyTH, T.€.
no MNyTW, OTBEYalolWeMy MHTEepecam POCCUINCKOro
obuwecTBa, Hawero Hapoaa(6].

MNTakK, nepBblii acneKkT — B3aMM0O3aBUCUMOCTb KO-
HOMMKW 1 NPaB YeNoBeKa.

BTopoit acnekT — HOBEe/bl B KOHCTUTYLLMOHHOM 3a-
KpenneHnn npas YenoBeKa M IKOHOMUYECKOMN CU-
CTeMbI.

3aKpen/sieHMe OCHOB NPaBOBOro CTaTyca JMYHOCTU
B KoHCTUTYLMK PO oTparkaeT NpUHUUNNANBHO HO-
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BYIO KOHLENUMIO NpaB YesoBeKa, B3aMMOOTHOLe-
HWI YenoBeKa U rocyaapcTea No CPAaBHEHMIO C TOM,
KOTOpas BOM/OLWANACb B COK3HbLIX U POCCUMCKUX
KOHCTUTYLIMAX COBETCKOro nepuoaal7].

B ocHOBY COBpeMeHHO KOHLEeNUUM NpaB YenoBeka
NOJIOXKEH HOBbIM NOAXOA K IMYHOCTM KaK K CyObeK-
Ty NPaBOBOro cTatyca. Bnepsble Ha KOHCTUTYLMOH-
HOM ypOBHE NpPM3HAHA KaTeropma «npasa Yenose-
Ka». Ewe oaHOM 4yepTol HOBOWM KOHLENUUM Npas
4yenoBeKa ABNAETCA OTKAa3 OT XapaKTepHOro Ans
COLMANUCTUYECKOM TEOPUN NPUHLMMNA NPUOpUTETA
rocyAapCTBEHHbIX MHTEPECOB nepes MHTepecamu
NIMYHOCTU. HOBOE KOHCTUTYUMOHHOE 3aKoHOAa-
TENbCTBO CTOWUT HA MNO3ULMAX MPU3HAHWA OCHOB-
HbIX NpaB 1 cB0b60A YenoBeKa HeOTUYKAAEMbIMUI U
NPUHAANENKALMMUN KaXKAOMY OT POXKAEHMUA (4. 2 CT.
17). B Poccun npusHaloTcs M rapaHTUpYOTCa npa-
Ba U cBobOAbl YenoBeKa M rpaxAaaHMHa COrnacHo
06WenpU3HaHHbIM NPUHLUUNAM U HOPMaM MeX-
AYHApOAHOro npasa, B YacTHOCTM B 0bnactn npas
yenoseKa[8]. B npegmeT KOHCTUTYLMOHHO-NPABO-
BOrO peryaMpoBaHuWA NpaB YesoBeKa BXOAAT OTHO-
WEeHWA, KOTOpble XapaKTepu3yloT MPaBOBYD MO-
AeNb B3aMMOOTHOLIEHMA YeN0BEeKa U rocyaapcTaa
B KOMMJEKCe: OCHOBOMO/aratowwme nNPUHLMNBI,
npasa, cBob60oAabl, 06A3aHHOCTH, rapaHTUN. OCHOBO-
nosaratolme KOHCTUTYLMOHHbIE NMPUHUMNbI NPas,
nocpeacTBOM rpynnmMpoBKn 6a3oBbix Havyan Nonau-
TUYECKMX npaB Oblan ocywectBneHbl B.B. Koma-
poBoii[9]; cuctema rapaHTMM uccnegosanacb A.U.
Nykosckoi[10].

DKOHOMWYECKON OCHOBOI COBPEMEHHOFO POCCUM-
CKOro obuiectsa CTasia PbIHOYHAA 3KOHOMMWKA, B
OT/IMYMeE OT N1IAHOBOTO X03aKMcTBa B CoBeTcKoi Poc-
cmn. Ona HopmanbHOro M 3PpHEKTUBHOIO GYHKLN-
OHMPOBAHMUA PbIHOYHON IKOHOMMKU Heobxoanmo
obecneunTb TaKkMe HOBble ABNEHMUA, KaK cBoboay
9KOHOMMWYECKOM AeATenbHOCTU; cBoboaHOe nepe-
MeLLeHWe TOBapoB, YCAYr, GUHAHCOBbLIX U UHbIX pe-
cypcos, cBob60ay KOHKypeHuumn[11].
Copeprkawmecsa B cT. 8 KoHcTutyummn PO npuHum-
nbl $OPMUPYIOT OCHOBbI KOHCTUTYLMOHHOTO SKOHO-
MWYECKOro CTPOA. TN NPUHLMNbI NE€XKAT B OCHOBE
601bLWON COBOKYNMHOCTU KOHCTUTYLMOHHbBIX HOPM,
CBA3AHHbIX MeXay CcoboM NOorMKo-npaBoBbIMMU
CBA3AMM W B CUY ITOrO NPeACcTaBAAOLWNX COboM
onpeaeneHHoe eAWHCTBO, NOACUCTEMY KOHCTUTY-
LWMOHHO-NPABOBbLIX HOPM, MOCTPOEHHYHO C UCMONb-
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30BaHMEM KOHLENLMN «IKOHOMMUYECKON KOHCTUTY-
unn»[12].

YBENMYUNCA 3HAUUTENIbHBLIN POCT BAUAHUA Mpa-
BOMPUMEHUTENIbHOM MPAKTUKM Ha KOHCTUTYLMOH-
HOe peryanpoBaHMA 3KOHOMWYECKUX OTHOLUEHWUM
M NPaBOBOro CTaTyca Yenoseka B Poccuu, npexae
Bcero npakTMkn KoHctutyumnoHHoro Cyaa. KoHctu-
TYUMOHHbIN Cyg 6epeT Ha ceba MHMUMATUBY Hanon-
HEHWA peasibHbIM HOPMATUBHLIM COAEpPKaHNEM
KOHCTUTYLUNOHHbIE OCHOBbI PbIHOYHbIX OTHOLIE-
HMN[13]; cyapl cywecTBeHHbIM 06pa3om BAMAIOT Ha
B3aMMOOTHOLLEHWA YeNoBeKa U rpaxaaHnHa[14].
TpeTnin acnekT — 3KOHOMMUYECKMEe rapaHTUK npas
YyenoBeKa M NpaBa YesloBeKa B peasnim3almm sKOHO-
MWYECKMNX OCHOB.

FapaHTMPOBAHHOCTb MPABOBOrO CTATyCa YeNoBeKa
HaNPAMYHO 3aBUCUT OT SKOHOMUYECKUX BO3SMOKHO-
CTen rocypapctBa. A OHW cerogHs, nocne (Mau Bo
Bpema) MMpoBoro GMHaHCOBOrO KPM3UCA, YXYALLM-
JIUCb, B CPAaBHEHWUWN C A0 KPU3UCHLIM (M TOrga He
YO,0BNETBOPUTENbHBIM) COCTOAHUEM.
TpaHchopmaumnAa KOHCTUTYLMOHHbIX OCHOB POCCUIA-
CKOM 9KOHOMMYECKON MOAENN OCYLLECTBNAETCA MO
HECKOJIbKMM HanpaBAeHUAM: C MTOMOLLbIO YBeNnYe-
HUA poan U obbema perynaTMBHOIO BO3AENCTBUA
rocyaapcTsa B SKOHOMMKE, paclMpeHUa No3numnm
rocyfapcTBa Kak CyBepeHHOro cobCcTBeHHMKa; no-
CpPeacTBOM COLMANN3aALLMK, YTO NPOABAAETCA B NO-
BbILUEHMN MONUTUKO-NPABOBON OTBETCTBEHHOCTU
YacTHOM cOBCTBEHHOCTU, GOPMMPOBAHMA B Kauye-
CTBE BeAyLero NpuHLMNa naeu coumanbHoOm cnpa-
BegnmBocTun[15].

B KoHuenuuu [A0ArOCPOYHOrO COLMANbHO-IHO-
MUYeCKoro passutua Poccuitckaa Pepepauma Ha
nepuog 2020 roga, yTBeprKAaeTcA pacnopaKeHua
Mpasutenbctea oT 17 Hosbpa 2008r. Ne1662-p[16],
noaTeepkaaeTca, 4to B Poccun B OCHOBHOM 3a-
BEpPLIEH Nepexos K PbIHOYHOM cucteme, co3gaHa
6a30BbIX MPaABOBbIX HOPM WU APYrMX WHCTUTYTOB,
obecneumBatoWmx GyHKLMOHNPOBAHME PbIHOYHbIX
OTHOLWIEHUM, 3apaboTanm KOHKYPEHTHbIE PbIHKK
TOBApPOB M YyCAYr. [naBHble LeAn, N0 MHEHUIO ro-
CY[ApCTBa, BbINONHEHbI, AOCTUIHYTA MAKpPO3KO-
HOMMYeCKasa CcTabuNbHOCTb, SKOHOMMWYECKM POCT
npruobpen yCcToMumBbIN U AMHAMMUYHbBINA XapaKTep.
YKaszaHHaA rnobanbHaa npobaema KayecTBeHHOro
pa3BUTUA COLMANBbHO-IKOHOMNYECKOM MOAENN Ha-
wero obwectsa npeanonaraeTca afleKBaTHOE KOH-

EBponenckmit flymaHUTapHbIA YHUBEPCUTET



Journal of Constitutionalism and Human Rights

CTUTYLMOHHO-NPABOBOE PeLIEHNE peryinpoBaHme
NOCTaBAEHHbIX 3a4ay. B KoHUeNuMM KOHCTaTUpYy-
€TCA HepeLleHHOCTb pAAa CoUMalbHbIX U UHCTU-
TYUMOHaNbHbIX Npobaem, KOTopble NPenATCTBYHOT
OOCTUMNKEHUIO KOHCTUTYLMOHHbIX LLEHHOCTEN B pOC-
CMINCKOM 3KOHOMMUKE.

MNepen CcoOBPEMEHHbIMM PbIHOYHbIMK rocydap-
CTBAaMM CTOAT FPaHAMO3HbIE NO CBOEM CAOXKHOCTU
3aga4n: C OQHOM CTOPOHbI, obecneynTb OCHOBbI
PbIHOYHOW 3KOHOMMYECKOW cuctembl (cBoboaa
9KOHOMWYECKOM AeATEeNbHOCTM U T.A4.) CO 3HAYU-
TeNbHbIMW 31EMEHTAaMU couManm3laummn obuiecTsa,
a C Apyron - COXpaHUTb rOCyAapCTBEHHbIN cyBepe-
HUTET, BaXKHENLLUMM 31EMEHTOM KOTOPOTO ABAAETCA
3KOHOMMUYECKNI CyBEPEHUTET. BbIXxoa B KOPPEKTU-
POBKE KOHCTUTYLMOHHbIX OCHOB 3KOHOMMWYECKOWM
CMCTEMbl MOCPEACTBOM pPacCLUMPEHUA POaN Focy-
OAPCTBEHHbIX Hayan B 3KoHOMMKe Poccum - npo-
uecc o6beKTUBHbIN. Bca npobnema B mepe u ¢pop-
Max rocyaapCcTBEHHOIro BMeLaTenbCcTBa, y4acTna u
BO34ENCTBMA, UX aAEKBAaTHOCTU U, MaBHOe, AeW-
CTBME NnoA 3rnaon NnprMopuTeTa NpaB YeNoBeKa.
UccnepoBatenn oLeHMBAIOT CEFrOAHALLIHEE COCTOA-
Hue Poccuun, Kak popmanbHOro CoLmanbHOro rocy-
[ApCTBa, Ha YPOBHE NepBOM N0I0BMHbLI 20-X rogoB
XX BeKa. MpnynHamm Ha3bIBAOT «HECOOTBETCTBUE
9KOHOMMUYECKNX, COLMANbHBIX U UHbIX Lenen no-
JNINTUKM TOCYAAPCTBaA, @ TaKXKe YTO ceiyac No BaXk-
HEMWMM  MaAKPO3IKOHOMUYECKMM  MOKa3aTenam
Poccuiickaa Pegepaumsa HaxoauTca B rpynne pas-
BMBatOLWMXCA CTpaH. Kpome Toro, Ha cerogHsLWHMUM
OEHb HET OKOHYaTe/NIbHOW ONpeaeNeHHOCTU € MO-
OEeNblo coumnanbHoro rocygapcrea».[17]

B HacTodAwee BpemAa MPaAKTUYECKU BCE CTPaHbI
MUpPa MCNbITbIBAOT ONpeAeNieHHble TPYAHOCTU
B couumanbHoi cdepe, UYTO 3acTaBAsieT UX nepe-
cMaTpmMBaTb CBOW TPAAMLMOHHbIE MOAENAU COLU-
aZIbHOro rocyAapcTsa, HO He ero ueHHocTu. Mpwu
3TOM YNOMSHYTble TPYAHOCTU He BbI3BaHbl MUPO-
BbIM GUHAHCOBBLIM M 3KOHOMMUYECKMM KPU3UCOM.
OH TonbKO o0b60cTpna 0H603HAYEHHbIE BPEMEHEM
npobnembl U COKPATMUA BPEMSA Ha pasgyMbiBaHMA.
Poccus, B cBoto ovyepeab, He BNpaBe OTKa3biBaTb-
€A OT KOHCTUTYLMOHHOM HOopMbI-Lenn. En Heobxo-
ammo  cdopmMmnpoBaTb COBCTBEHHYIO KOHLEMUUIO
COUMANbHOIO roCyAapcTBa, HaWTM ONTUMasbHOE
coyeTaHMe 6a30BbIX MHCTPYMEHTOB COLMANbHOrO
rocygapcrea U ABuraTbca B 06LWECTBO COLMANBHO -
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KaHAMAAT OPUANYECKUX HaYK

CTaTba NocBAWEHa KOHCTUTYLMOHHO-NPaBOBOMY PEryIMPOBaHNIO NPOTUBOAENCTBMA Teppopmnsmy. ABTo-
POM NPOaHaIM3MPOBAHO AEWCTBYIOLEE 3aKOHOAATENbCTBO B laHHOM cdepe. [lenaeTtca BbIBOA, O TOM, YTO
B Poccuiickoii degepaumm co3gaHbl HEO6X0ANMMbIE NPaBOBbIE OCHOBbI NPOPUNAKTUKM TEPPOPU3IMA U NTUK-
BMAaLMM ero NnocneacTsum.

KnioueBble cnoBa: KOHCTUTYLLMOHHO-NPABOBbIE OCHOBbI, NPOTUBOAENCTBUE TEPPOPU3MY, OpraHbl rocy-
[AapCTBEHHOM BNACTU, O6LLECTBEHHbIE MHCTUTYTHI.

The article is devoted to the constitutional-legal regulation of counter-terrorism. The author analyzed the
existing legislation in this area. It is concluded that in the Russian Federation, there is the necessary legal

framework for the prevention of terrorism and elimination of its consequences.

Key words: constitutional-legal foundations, counter-terrorism, authorities, social institutions.
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HypHan KOHCTUTYLMOHaMIN3Ma U NPaB Ye0BeKa

«KOHCTUTYLMOHHO-NPaBOBble OCHOBbI

B3anmopgeincrama obuecrsa n opraHoB BNaCTH
B NPOTUBOAEMNCTBUN TEPPOPU3MY»

Ha3sHauyeHue rocyaapcTBa COCTOUT B OpraHU3aLmu
ynpasnexHua obwectsom. MHaye rosops, rocyaap-
CTBO — 3TO CNELMANbHOE yUpeKaeHMe, NpeaHa3Ha-
YeHHoe ANA MPUHATUA yNpaBieHYEeCKUX, NOAUTU-
YeCKUX pelleHnin B maclwtabax Bcero obuwectsal2].
3TN GYHKLUUM OCYLLLECTBAAIOTCA FOCYAaPCTBOM BCEr-
Aa, B YC/I0BUAX O0COObIX NPABOBbIX PEXMMOB NpPU-
obpeTaa cneundunyeckne ocobeHHoctn. CornacHo
Hopm PepepanbHoro 3akoHa ot 06.03.2006 . (pea.
oT 03.05.2011) «O npoTUBOAENCTBUN TEeppopu3-
My»[3], B Lenax npecevyeHma U PacKpbITUA Teppo-
PUCTUYECKOTO aKTa, MUHMMM3AUUKM ero nocnea-
CTBUM WM 3aLMTbl KM3HEHHO BaXHbIX MHTEPEcoB
JIMYHOCTK, 0bLLeCTBA M FOCY[ApCTBA MOXKET BBO-
ANTbCA NPABOBOM PEXUM KOHTPTEPPOPUCTUYECKOM
onepauymu Ha NeEPUOL ee NPOBEAEHWA.
Ha Tepputopun AercTBMA 3TOr0 NPaBOBOrO PEXKMU-
Ma [loNyCKaeTCA NPUMEHEHME onpeaeeHHbIX Mep
N BPEMEHHbBIX OFPaHUYEHUA.
depnepanbHble OpraHbl UCMOSHUTENBHOW BAACTH,
OpraHbl rocyaapCcTBEHHOW BNAacTU cybbekToB Poc-
cuiickoit depepaumm M OpraHbl MECTHOFO CaMoy-
NPaBAEHUA OCYLLECTBNAIOT NPOTUBOAENCTBUE Tep-
popu3my B Npeaenax CBOUX NOAHOMOUYUNA.
OcTaHOBMMCA Ha aHanu3e paboTbl B 0603Ha-
YeHHOW cdepe OpraHOB roCyAaPCTBEHHOM BAACTU
cybbekToB pesepaummn n opraHoB MECTHOTO CaMo-
ynpasaeHus.
OpraHbl Bnact1 cybbektoB PO co3aatoT cneumnans-
Hble aHTUTEPPOPUCTUYECKME U MENKBELOMCTBEH-
Hble Komuccum. Mprumepom MoryT 6bITb aHTUTEPPO-
pucTMyeckaa Komuccma BopoHerkckon obnactu(4];
MeXXBEeLOMCTBEHHbIE KOMUCCUM NO NPOPUNAKTUKE
NpaBoOHapyLWeHUN[5] n No NpoTMBOAENCTBUIO SKC-
TPeMMU3My B MONOAENKHOM cpeae(6].
McnonHAaa rocypapcTBeHHyo QyHKLMIO No  ocy-
WEeCTBNEHNIO Mep MO peannsaumm, obecneyeHuto
M 3awWmTe NpaB M cBOOOA, YEeNOBEKA M FParKAaHMHA,
oxpaHe cobCTBEHHOCTU M 0BLLECTBEHHOTO NOPAAKA,
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NPOTUBOAENCTBUIO TEPPOPUIMY W 3IKCTPEMU3MY,
6opbbe c NpPecTynHOCTbi, OpraHbl UCNONAHUTENb-
HOM BnacTM cybbekToB deaepaumm NPUHUMAOT
ALMUHUCTPATUBHbIE pernameHTbl B 3TOM cdepe.
Tak, csoum lNoctaHoBneHuem [lpasutenscTso Bo-
poHeXKckon 06n. ot 21.07.2010 N 611 yTBepauno
ALMUHUCTPATMBHBIN pernameHT Mo MCMONHEHUIO
rocyaapcTtBeHHon ¢GyHKUMM «OcyliecTBaeHrne mep
no peanusaumm, obecnevyeHuto M 3alimTe Npas
n ceobopn YenoBeKka M rpaxkAaHWHA, oxpaHe cob-
CTBEHHOCTM M 06LLECTBEHHOIO NOPAAKA, NPOTUBO-
AENCTBUIO TEPPOPUIMY U SKCTpemusamy, 6opbbe ¢
npectynHocTblo»[7].
Nm onpepenaotca CPOKM M NocaefoBaTelbHOCTb
AeNCTBUI (QAMUHUCTPATUBHBIX NpoLeayp) npasu-
TenbCTBa BopoHeXKcKor 061acTu, ero CTpyKTypHbIX
nogpasfeneHni, a Takke NOPAJOK B3anmmMoaewn-
CTBMA CTPYKTYPHbIX NOAPA3AeNeHUA NpaBuTeNb-
cTBa BopoHeXcKoM 06/1acTi ¢ MCNONHUTENbHBIMU
opraHamu. B atoin chepe npuHATbl YKa3 rybepHa-
TOopa BopoHerckon obnactn ot 19.12.2008 r. «0O6
yTBepKaeHUN MonoxeHna ob ynpasaeHnn no B3a-
MMOLENCTBUIO C AAMUHUCTPATUBHBIMU U BOEHHbI-
MW opraHamm»[8]; NMocTaHOBNAEHWE NPABUTENbCTBA
BopoHekckoi obnactm ot 10.02.2006 r. «O nopaa-
Ke B3aMMOAeNCTBUA U KOOPAMHALMN AeATEeNbHOCTU
NCNONHUTENbHbIX OPraHoOB roCcygapCcTBEHHOW Bna-
CTM BopoHexcKoh 0bnactm n TeppuUTOPUANbHbIX
opraHos deaepasnbHbIX OPraHOB UCMONHUTENbHOM
BnactTm»[9].
OpraHamu rocyfapcTBEHHOM BAacTM Cyb6bekToB
benepaunmn ocylecTBnAeTCA NPaBOBOE peryanpo-
BaHMe OpraHM3auMn 1 NPoOBeAEHNA MeponpPUATUIA
Npu Ypes3BblYalHbIX CUTYaALMAX, YTPO3e BO3SHUKHO-
BeHMA, npoBefeHMA U aKTe TeppoOpPUCTUYECKMX
aKkumin[10].

Ocoboe BHMMaHWE B pycie 0603Ha4YeHHOM
TeEMbl cneayeT yAeAUTb PeryiMpoBaHUIO y4vacTmA
HaceneHus M obLLecTBEHHbIX 06beaMHEHUI U apy-
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TMX WHCTUTYTOB rpakAaHCKoro obuiectsa B npe-
AOTBPALLEHUN TEPPOPU3MA M IMKBUAALUM €ro No-
CNeAcTBUNA.

Mpekae Bcero, 3To cNeunanbHO co3aaBaemble
obuwectBeHHble 0bbegmHeHna. Hanpumep, 3aKoH
Pecnybnunkun Xakacma ot 05.12.2005 r. «O6 yyactum
HaceneHnsa B oxpaHe obLEeCTBEHHOro nopAagKa Ha
Tepputopun Pecnybnmkun Xakacua»[11l] HanpasneH
Ha obecneyeHne [eATENbHOCTU OO6LWECTBEHHbIX
bopmuMpoBaHUIA rpaxKaaH, OKasaHMe NOMOLLWN op-
raHaMm MCNONHUTENbHOM BNACTU U OpraHam MecT-
HOro CamMoynpaBieHUA B OXpaHe obLecTBEeHHOro
nopaaKa, 3awuTe npas 1 cBob60oA, rparkaaH.
ObwecTtBeHHble OPMMPOBAHMA TPAXKAAH HA Tep-
putopun Pecnybnmkmn Xakacma moryT co3aaBaTbCA
No MHMLMATUBE OPraHOB MECTHOro camoynpasie-
HUA MYHULMNANbHbIX 06pa30BaHMM, KONEKTUBOB
npeanpuATUN, YYPEXAEHUN U OpraHU3auuni.
OCHOBHbIMW HaNpPaBAEHUAMU WX AEATENbHOCTU
MOXHO Ha3BaTb: NpeaynpexKaeHWe HapylweHus
obuwectBeHHOro nopaaka(l2]; obecneyeHne oxpa-
Hbl obLecTBeHHOro nopsaaKal13].

Ewe ogHolt popmoit NnpodnnakTMKM NpoTUBOAEN-
CTBMA IKCTPEMM3IMY MOXKHO Ha3BaTb 0bLLECTBEH-
Hble MYHKTbl OXPaHbl 06LW,EecTBEHHOro nopsaKal14].
OHM  €O3[al0TCA  TFpakAaHaMK, KOMNEKTUBaMMU
npeanpuATUN, YYpeXAeHUn U opraHuMsauui no
MeCTy KWUTeNnbCcTBa, PaboTbl mamn yyebol. Lenbro
X AeATEeNbHOCTU ABNAETCA COBMECTHOE pelueHue
BOMPOCOB, KACAKOLWMXCA OXPaHbl 0bLLEeCTBEHHOro
nopsafAKa Ha COOTBETCTBYIOWEN TeppuTopuM, Ha
npeanpuATUAX, B YYpPEeXAEHMAX WU OpraHusa-
UMAX; NONHOMOYMA ONPEenenatTCcA NONOKEHUEM,
NPUHATbIM Ha obuwem cobpaHun (KoHbepeHLmn)
3aMHTEPECOBAHHbIX FPaXKAaH, KONNEKTUBOB Npea-
NPUATUN, YUPEKAEHWNIN, OPraHU3aLMNA.
PyKoBOAALWMM M KOOPAUHMPYIOWMM OpraHom 06-
LLLeCTBEHHOMO MYyHKTa OXpaHbl 0bWwecTBEHHOro no-
pALKa, KaK NpaBuWao, ABNAeTCA coBeT obwecTBeH-
HocTn[15].

Hanpumep, MoctaHoBneHnem Mapa r. AbaKaHa
ot 05.03.2008 r. «O6 y4yacTum HaceneHua B oxpa-
He ob6LecTBEHHOrO NopsaaKa, NpoduNakTUKe Tep-
popu3Ma M 3KCTPEMM3MA Ha TEPPUTOPMKU ropoaa
AbaKkaHa» [16], 3aKkpenneHo, 4To 0ObLEeCTBEHHbIE
MYHKTbl OXpaHbl OOLLECTBEHHOrO nopAgKa ABNA-
tOTCA 06LWEeCTBEHHBIMW 06 BbEANHEHUAMM TPaXKAAH,
CO34aHHbIMW B LENAX OopraHusaumm copencrTeus
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OopraHam rocygapcTBeHHOM B/lacTM, MECTHOro ca-
MOYynNpaBAeHUA B peLleHnn 3aaa4d no obecneyeHuto
obuwecTBeHHOro nopsaakKa, npeaynpexaeHuo npa-
BOHapyLeHU, NpodUNaKTUKe TePPOPUCTUYECKUX,
9KCTPEMMUCTCKUX MNPOSIBAEHUMN HAa COOTBETCTBYO-
e TeppuTopuKM, Ha NPeanpuUATUAX, B yuperkae-
HUAX MU OpraHU3auUmsaX.

OTMeTUM, YTO TaKoW OpraHM3aLMOHHO-MNpa-
BOBOM $OpMbl 06LECTBEHHbIX 06beAMHEHUI, KaK
«0bLWEeCTBEHHbIA MYHKT OXpaHbl 0OLWECTBEHHOrO
nopsaKa» B 3aKoHoZaTeNbCTBe HeT. 1o MHeHWIo
aBTOpa, perncrpauma obwecTBeHHbIX MNYHKTOB OX-
paHbl OOLWECTBEHHOrO MOpsAKa KaK obwecTBeH-
HOoro obbeanHeHMA BO3MOXKHA B BUAE TAaKOW Op-
raHM3auMoHHO-NPaBoBON GOpPMbl ObOLLECTBEHHbIX
06begMHEHUI, KaK opraH obLiecTBEHHOM camoae-
ATENIbHOCTU.

Ele ogHMM MHCTUTYTOM MOXHO Ha3BaTb CO34aHUN
N 0eATeNbHOCTb OOLLECTBEHHbIX FPaXKaaHCKUX Op-
raHu3aumm rpaxkgaHckon o6opoHbl No NpeaoTBpa-
LLEHMIO TEPPOPUCTUYECKMX AaKTOB Ha TeppUTOpUM
MYHULMNANbHbIX 06pa3oBaHKi[17].

K 3agavyam o6WEeCcTBEHHbIX MPa*KAAHCKMX OpraHu-
3aUMI rparkaaHCKOM 0OOPOHbBI MOMKHO OTHECTU:
npoBeAeHMEe MeponpUATUIA, HaNpaBAEHHbIX Ha
npeaynpexaeHune (cmaryeHme nocaeacTBumin) upes-
BblYalHbIX CUTyauUWii, BO3HUKAKOLWMX BCAeacCTBME
TEPPOPUCTUYECKMX AKTOB, NPU BEAEHUU BOEHHbIX
NEencTBMN UK BCAeacTBUE ITUX AENCTBUIA;
npoBeAeHMe aBapUMHO-CNAcaTeNbHbIX W APYrux
HEOT/NIOXHbIX PaboT M NepBOOYEPEAHOro KU3HE-
obecneyeHna HaceneHus, NOCTpagaBLIEro oT Tep-
POPUCTUYECKMX aKTOB, NPU BEAEHNM BOEHHbIX AEN-
CTBWIA UKW BCNeACTBUE STUX AENCTBUIA;

yyacTme B H6opbbe c moxkapamu; B 0OHapyKeHUM
M 0603Ha4YeHUM PanoHOB, 34aHUN U TEPPUTOPUNA,
NnoABeEpPrwInMXca 3apakeHwuo, nbo npeacrasBna-
IOLNX HEenocCpeacTBEHHYH OMAcHOCTb AN Hace-
JIeHMA No ApyrMm NpUYMHam; B CPOYHOM BOCCTa-
HOB/MEHUN  YHKLMOHMPOBAHMA  HeobXxoaAMMbIX
KOMMYHa/IbHbIX C/TY}KO U ApYrMx 06 bEKTOB KUHE-
obecneyeHUsa HaceneHus.

Ocobbim ABNseTCcA NOPAAOK CO34aHMA 0OLLEeCTBEH-
HbIX TpPaXAaHCKMUX OpraHM3auui rpakaaHCKoM
060pPOHbI HA TEPPUTOPUAX MYHULMNANBbHBIX 0bpa-
30BaHWIN: OH onpeaenseTca opraHaMm MeCTHOro
CamMoynpaB/ieHMA Ha OCHOBaHMUW NpeacTaBAEHUA
COr/IAacoBaHHbIX B YCTAHOBAEHHOM NopsAAKe npesa-
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NOXEHUM COOTBETCTBYIOLWMNX TEPPUTOPUANBbHbBIX
OpPraHoB ynpasAeHMA NO AeNaM rpaxKaaHCKom 060-
POHbI M Ype3BblYaAMHbIX CUTyaLMNA, OPraHOB BHY-
TpeHHux gen n opraHos ®Cb Poccun.

Ha ypoBHe myHuMumnanbHoOM Bnactm B coe-
pe NpoTMBOAENCTBMA IKCTPEMM3IMY MPOBOAMUTCA
onpeaeneHHbI Kpyr mMeponpuATUn, K KOTOPbIM
MOKHO OTHECTM, NpeXKae BCero, 3akpenseHne non-
HOMOYMMA OPraHOB MECTHOro CamoynpasieHUAa No
yy4acTuio B NpoduiakTUKe Teppopusma u aKCTpe-
MM3Ma, @ TaKKe B MUHMMMU3aLMK U (MAKn) ANKBUAA-
UMM UX NOCNeaCTBUN.

Mpumepom pasrpaHUYeHMA NONHOMOYUIA OPraHoOB
MECTHOIo CamoynpaB/ieHnA MOXKeT bbITb PelweHne
CoBeTa MeaBeXberopckoro MyHMUMNaAbHOro pam-
OHa oT 22.02.2011 r. «O6 yTBepxaeHUM MNonoxe-
HUA 06 y4acTum opraHOB MeCTHOro camoynpasie-
HUA B NPOPUNAKTUKE TEPPOPM3MA M IKCTPEMU3IMA
Ha TeppuUTOPUM MyHUUMNANbHOro obpasoBaHMA
«MeaBexXberopckuii MyHULMNAaAbHbIN paioH»[18].

Cnepyet OTMETUTb, YTO OpraHaMm MeCTHOro
CaMOYyNpaB/ieHNA He TONIbKO NMPUHMMAIOTCA aKTbl,
3aKpennalowme nx NOAHOMoO4YnA B 0603HAYEHHOM
codepe.

Pa3pabaTbiBaloTcA M NPUHMMAIOTCA [AONTOCPOY-
Hble MyHMUMNANbHblE Lenesble nporpammol[19],
YyUYpeKaatTca OpraHM3auMOHHbIE OCHOBbI MPOTU-
BoaencTema teppopusmy[20], npuHMmatoTca nna-
Hbl COBMECTHbIX MEepPOnpUATUA OPraHOB MYyHWULM-
NanbHOM BNACTU M NPABOOXPAHUTE/NbHbIX OPraHoOB
no obecneyeHUto NPOPUNAKTUKM TeppopU3IMa,
3KCTPEMM3MA, NPABOHAPYLWEHUI U OXpaHbl obLue-
cTBEHHOro nopaaka[21].

OpraHamm MeCTHOro CamMoynpaB/eHUA CO34atoT-
CA cneumanbHble Komuccum no b6opbbe c Teppo-
puamom[22] n paboume rpynnbl NO NPOBEAEHUIO
MeponpuATUIA NO NPOPUIAKTUKE Teppopuama u
MWHMMM3ALMMU NOCNeACTBUIA COBEPLUEHUA TEPPO-
pUCTUYECKMX aKToB[23].

B 3aKk/n04eHMM MOXKHO cAenatb BbIBOA — aHaNM3
aKTOB OpraHoB cybbekToB depepaunmn m OpraHos
MECTHOIrO CaMOYNpPaB/JEHUA, HA YCTAaHOB/EHHbIX
denepanbHbIM 3aKOHOZATENEM MpPUHUMNAX NpPo-
TMBOAEWNCTBUA TEPPOPU3MY, CO34aET NpPaBoOBble U
OpPraHn3aunoHHbIe OCHOBbI MPOPUNAKTUKM Tep-
popu3ma 1 60pbbbl C HUM, MUHUMU3AUMK U (UNK)
NIMKBMAAUMM NOCNeACTBUIN NPOABAEHNIN Teppopu3-
Mma.
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2014 will mark the 20th anniversary of the Corfu Agreement between Russia and the EU. However, despite
20 years of negotiations and strongly growing economic exchanges, the integration between Russia and
the EU faces many mutual misunderstandings, that prevent the construction of a real democratic and

continental together.
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«EU-Russia: towards a democratic

continental ensemble?»

After the end of the Cold War, the negotiations
between Russia and the EU have created a
«Partnershipand Cooperation», signed[1]in Corfuin
1994 and entered into force in 1997. This agreement
provided for preparing the establishment of a free
trade area. During the summit in St. Petersburg in
2003, Russia and the European Union have agreed
to create in the future four common spaces[2]: a
common economic space, a space of freedom,
security and justice, a space external security and a
space of research and education.

Politicians who work in these projects of a new
Europeanarchitecture, in Russiaandin the countries
of the European Union, however, have encountered
many obstacles. Some existing at the time of the
dissolution of the USSR gradually disappeared,
others remain, and in a rapidly changing world this
trading partners have seen the emergence of new
geopolitical parameters that have brought new
challenges.

The first post-Soviet decade

After the demise of the USSR, the Western
countries have considered that Russia was a ruined,
unpredictable and potentially dangerous country.
Some optimists in the West had imagined that the
end of the Cold War and the demise of communism
could have the dangers of war hanging over the
world disappear. In 1992 Francis Fukuyama, Advisor
to President Clinton, thought that the end of the
struggle between ideologies would lead to a rapid
global membership to liberal democracy as well as
«the end of history.[3]»

But in reality, Russia, during the first decade after
perestroika, the attempt to rapidly transform the
Russian economy into a market economy has led
to the decline of the GDP, to a poorer state, to the
enrichment of a few oligarchs, to an economic
and monetary crisis and to a rapid depletion
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of the country’s population. In this apparent
decomposition of the Russian society, Europeans
saw in the early 90s, multiple sources of danger. In
Europe, it was believed that Russia was definitely in
the hands of mafias or in the hands of irresponsible
oligarchs and that the whole country could plunge
into civil war; It was also believed that Siberia could
become independent[4], or that the military might
stage a coup status, as well as nuclear weapons
or radioactive material could be sold to terrorist
groups.

In Europe, many schemes hostile to Russia
remained in their minds from the Cold War. Under
these conditions it was difficult to believe then the
success of collaborative projects and economic
policy between the European Union (growing
strong) and weakened Russia. The first decade of
the post-Soviet Russia has led to a situation close to
an economic collapse in 1998, and the health and
social conditions have deteriorated to the point
of causing a steady decline since 1990 in the birth
rate, which worsened until 1999/2000[5].

The second post-Soviet decade

The second post-Soviet decade was the recovery of
Russia in all areas. One of the most symbolic events
was the Russian Public Accounts improvement that
took place in August 2006. The Russian Federation
has early redeemed[6] $23 billion to creditors of
the Paris Club, adding to the refund a premium of
one billion dollars to compensate for the loss of
interests suffered by various creditor countries.

This recovery has rapidly made the spirit of
negotiations between Russia and the European
Union evolve and has refocused the discussions
on the mutual benefits that could lead to a more
intense economic cooperation. Six years after the
reimbursement of the creditors of the Paris Club,
the dashboard of the Russian economy in 2013 has
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enviable figures that confirm the rise of the Russian
economy and of its public finances. These successes
of Russia are now acknowledged in Europe, but
this is the model of the Russian society itself that
continues to arouse suspicion.

The terms «vertical of power[7]» or «dictatorship
of law[8]», which are used to describe the Russian
authoritarianism, are always criticized and
deemed to be a deficit of democracy. Respect for
human rights in Russia is always scrutinized by the
authorities of the European Union or by journalists,
and situations of «no law» in Russia, real or
imagined, continue to be the object of many critics,
just like corruption. On these highly debated topics,
the European Union Media often lack accurate
information or objectivity when it comes to Russia.
The country is still often described as it was 10 years
ago and one will rarely find in the Western press,
articles that describe the rapid progress made by
Russia for the last 10 years and in all areas.

Yet it is true that in the field of rule of law in the
field of living conditions in Russia and in the field
of demography, the last decade has brought great
positive changes: The authority of the state has
been restored; the impunity of the mafia and of the
oligarchs no longer exists. The purchasing power
hasincreased, and the percentage of the population
living below the poverty line is nearly stopped, just
like the decline of the Russian population. The
annual birth rate rose by more than 40% in 11 years:
Russia revives. In addition, the reconstruction of
the public health system and the gradual increase
in the purchasing power of retired people, have
reduced the mortality by 14% in 11 years.

Despite these remaining media misunderstandings,
the economic cooperation has not stopped
developing between Russia and the states of
the European Union. In 2005 Russia had already
achieved more than half of its external trade with
the European Union and Russia has become for
Europe an important reliable, solvent economic
partner and a respected political partner.

In addition to trade, industrial cooperation projects
have strengthened the links between the economies
of the European Union and Russia. Agreements
between the major industrial groups are not
the only success. Many European companies of
small or medium size are now implanted on the
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Russian market. In this area, Germany has taken
a significant lead over all other member countries
of the European Union (in 2010 there were about
4,000 German companies present or represented
in Russia for about 400 French companies) and a
respected political partner.

Parameters of the economic cooperation between
Russia and the European Union have not changed
since the demise of the USSR: Russia must export
its raw materials and reindustrialise itself by
expanding its network of SMEs (small and medium
industries) in order to supply its domestic market.
The European Union, for its part, needs gas, oil,
mining products and new markets for export.
Although the trade balance of most countries of
the European Union with Russia remains a large
deficit, the trade volume is growing rapidly, as the
collaboration in major industrial projects.
However, during the two decades that have passed
since the demise of the USSR, many problems have
disturbed the political relations between the EU and
Russia, hindered the progress of the negotiations at
all levels and made it difficult to establish the trust
required.

NATO’s role

When Mikhail Gorbachev in 1985 advanced the
idea of a «common European home[9]», the
most optimistic observers had imagined that
the dissolution of the Warsaw Pact could lead
to a lessening of tensions in Europe and that the
transatlantic link between U.S. and European
members of NATO could become less useful and
weaken. Those who found the American dominance
too heavy began to imagine a Europe that would
ensure her own security policy.

In fact, Russia was not reassured by the activities of
NATO, since the time of perestroika. This is a U.S.
initiative that led to the bombing of Belgrade by
NATO in 1999. Then there was the birth of Kosovo
that has not been yet recognized by all member
states of the European Union. Finally, a large U.S.
military base (Camp Bondsteel[10]) was installed in
the south of Kosovo. Events in Serbia were followed
by a series of enlargements of NATO in Eastern
Europe: in 1999 (Hungary-Poland-Czech Republic),
2004 (Bulgaria-Estonia-Latvia-Lithuania-Slovakia-
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Romania-Slovenia) and 2009 (Albania and Croatia).
Meanwhile, the Russian proposal (2001-2002) to
establish a cooperation between Russia and NATO
in the field of the European security and the fight
against terrorism has not even received a response.
After these enlargements in Eastern Europe, NATO
has continued to develop other expansion projects,
towards Georgia, Ukraine and Azerbaijan.

The enlargement of NATO that accompanied
the enlargement of the European Union have
confirmed a situation in which the European Union
has the centre of its economic policy in Europe, and
the centre of its defence policy in Washington. The
«missile shield» is the latest problem born between
Russia and NATO. The U.S. wants a global shield to
protect the American people against the long-range
missiles that could be launched by «rogue states.»
Moscow believes that these Americans anti-missile
missiles, once installed on the territory of the
European Union to Russia’s borders, will pose a
direct threat to Russia.

Thus, the enlargement of NATO already achieved
in Central and Eastern Europe, the attempts to
establish NATO in the Caucasus and Central Asia,
and the upcoming deployment of new American
missiles in Europe have increased tensions. In
Russia, a «kcomplex encirclement»[11] has gradually
developed, such as to encourage the start of a new
arms race. This change can only complicate the
political rapprochement between Russia and the
European Union.

Colour revolution

During the first decade of the century, some
coloured revolutions have developed in some
countries in Eastern Europe. The Western
«mainstream» media has presented thoses events
as spontaneous demonstrations reflecting the
desire of these people to join « Western Union» and
its system of values while rejecting the post-Soviet
system of values.

In Serbia in 2000, Georgia in 2003, Ukraine in 2004
and Kyrgyzstan in 2005, images of thousands of
young people who invaded the central squares of
the cities were seen repeatedly all TV screens. The
consequences of these «supposedly spontaneous
democratic eruptions» caused the departure of the
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political leaders of the concerned countries, but not
only. We now know that these revolutions were not
spontaneous but rather organized by non-violent
methods developed overseas by military strategists.
The first colour revolution took place in Serbia in
2000. It was largely organized by a youth movement
called Otpor. Alexander Maric, a senior Otpor, gave
a very detailed testimony on the functioning of
the organization[12] in there as detailing direct
links with members of the State Department and
the White House that funding via NGOs American
funded through USAID or the holding of training
on non-violent resistance by Robert Helvey[13], a
retired colonel in the U.S. Army.

After the success of this first color revolution which
led to the decision of the Serbian Parliament in
the fall and then arrest by International Justice of
Slobodan Milosevic, Otpor activists have begun to
offer their expertise abroad. Very quickly, contacts
have been established in many countries in which
we have seen appear youth movement absolutely
similar to Otpor, both on the content (same method
of non-violent revolution) and on the form (the
same graphic clenched fist[14]). These include for
example: Pora in Ukraine, Georgia Kmara, Oborona
Serbia, Albania Mjaft, Zubr in Belarus, Kahar in
Kazakhstan or Kel-Kel Kyrgyzstan.

In Ukraine and in Georgia the color revolutions have
led to changes in political regimes. These attempts
to eliminate regimes considered as allies of Moscow,
and replacing them with regimes considered
hostile to Russia are superimposed on the eastward
expansion of NATO. These colour revolutions have
therefore served only to prolong the U.S. policy in
Eurasia, using the passage of Eastern Europe as a
bridgehead against Russia.

These revolutions have not been fomented by the
European Union but have led to tensions between
Russia and the European Union because they were
morally supported by the majority of public opinion
and the political classes of countries members of
the union, as well as the whole of the European
media.

The attitude of the Western media and myths
about Russia

Nobody can deny that the Western press often
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has a negative attitude towards Russia. In this
area, the French case is particularly noteworthy.
Already in 2006 Stanislas Lefebvre de Laboulaye,
Ambassador of France in Russia, stated at a senate
Intervention[15]:»On the French side, we see the
misrepresentation concerning Russia. According to
the French media, Russia is reduced to a totalitarian
state, blithely violating human rights and leading
an illegal war in Chechnya (...) Most of the French
journalists persist and sign this negative view they
develop Russia.»

This «distortion of reality» has not stopped since.
The recurrence of negative assertions in the press
has given birth to a number of «anti-Russian media
myths»[16]. Some of these myths are focused on
social issues, others on foreign policy and domestic
policy of Russia; others apply only to the personality
of Vladimir Putin.

For those who know Russia only through the
French media, Russia remained a cold Soviet-style
dictatorship political system with an opaque and
undemocratic (myth of gagged opposition). The
country would also be very unequal, plagued by
widespread poverty that would spare Moscow,
St. Petersburg and a few families of oligarchs,
beneficiaries of an organized state corruption (the
myth of the backward country and the myth of the
political party “Russia United” that would be the
sole responsible of corruption in Russia).

Russia is also described as a country in which
successful businessmen could be forced into exile
as Boris Berezovsky or imprisoned as Michael
Kodorkovsky. Consequently, individual success
and development of the private economy would
be impossible in Russia, which would encourage
many to emigrate to more democratic countries
(the myth of massive brain drain). In addition, the
demographic collapse as the country would be
doomed to extinction in the coming decades (the
myth of the million Russian citizens that disappears
each year). We now know that since 2009 the
Russian population stopped declining and that since
2007 there is no more massive flux of emigration.
In terms of international policy, Russia is often
described by the French media as an aggressive
country, with imperialist views on its near abroad
(the myth that Russia wants to reconstitute the
USSR). In this sense, the conflict in Chechnya was
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covered by the French media in a very partial way,
as well as the brief conflict with Georgia in 2008 (the
myth that Russia would have attacked Georgia).
It was not until late 2009 with the Heidi report of
the European Commission[17] that some French
media finally admitted that the Georgian army had
attacked the civilian population of South Ossetia.
During the gas crisis that pitted Russia and Ukraine,
there were all sorts of fanciful interpretations, that
the crisis was deliberately organized by Russia in
order to establish a blackmail of the countries of
the European Union (myth of Russia not being
a credible gas supplier). Last but not least the
personality of Vladimir Putin is obsessively slammed
by journalists. Even during the drought that caused
the great fires of 2009 or during the terrorist attacks
in Moscow, the famous «Putin system» has been
considered responsible by some French media.
About Vladimir Putin, there are though among
Western observers, different opinions. Aymeric
Chauprade for example, in the field of international
relations, the arrival of Vladimir Putinin the business
field is an event as important as September 11,
2001. The implementation of the «Putin system»
has changed Russia’s relations with its partners, and
has marked the beginning of the recovery of the
country in all fields. Structural reforms (1999-2002)
in the legal and tax field, for example, allowed the
recovery and the reorganization of the economy
quite before the escalating oil prices.

The French press denigrates Russia to indirectly
defend the Western model of society, and preach
the gospel of Anglo-Saxon democracy and this is
an outdated attitude. A multipolar world is clearly
emerging, the rise of the BRICS confirms it, and
these emerging powers will choose their model of
society by themselves.

The lack of objectivity of the French press vis-a-vis
Russiais still likely to discourage a number of French
companies interested in the Russian market. How
to explain this attitude of the French press? Is it due
to a lack of reliable information? Are those actions,
concerted actions? The question remains open,
but the lack of professionalism does not explain
everything[18].

The instability of the Arab-Muslim world
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The recent development of the revolutions of
the Arab Spring has already had an indirect but
very important impact on the global dialogue
that continues between Russia and the European
Union. Among the positive effects, we saw that very
quickly, Russia has become, for the public opinions
of the European Union, a reliable supplier of energy
products (gas, oil).

By comparison, the states of the Arab-Muslim world
are facing a high risk of destabilization. Nobody can
predict when peace will return to the country which
experienced the revolutions of the Arab Spring, and
nobody can predict whether the movement will
spread to other countries. Countries exporting oil
and gas from the Middle East thus live under the
threat of new revolutions, civil wars, or even the
threat of foreign intervention. In addition, in some
countries, there is a risk of inter-religious clashes
between Muslims. Therefore, in Europe, those who
imagine a possible crisis in the supply of oil or gas
no longer look towards Russia, they are now looking
to the Persian Gulf and North Africa.

Among the negative consequences, discussions
on the attitude to have vis-a-vis the revolutions of
the «Arab Spring» have created new diplomatic
confrontation between Russia and China on one
hand, and NATO and the European Union on the
other. The position of the Russian diplomacy
in the early events of the Arab Spring was
cautious, attentive to risk reaching uncontrollable
destabilization, and especially opposed to foreign
intervention. This position of Russia was not
immediately understood by the responsible
politicians of NATO nor of the European Union.
However, the Arab people who may have access
to free elections have shown conclusively that
the Western-style democracy does not interest
them. They have rejected their dictators, but it
is now clear that they do not want to be led by a
westernized bourgeoisie and a large majority is in
favor of political leaders coming from the Muslim
clergy. The results of these elections have caused
disappointment and concern in western countries.
Confronted to the changes in the Arab Muslim
world, the European public opinion continue
to support a project of universal democracy of
Western type, but without challenging the political
regimes of the Persian Gulf monarchies. In addition,
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they do not acknowledge the experience and the
expertise of the Russian Federation in the field of
multiculturalism. They forget that there are in Russia
more than 20 million Muslims and that Russia is
the only predominantly Christian state to belong to
the OIC (Organization of Islamic Conference) as an
observer member[19].

Itis certain that the differences of opinion between
the EU and Russia, about how to deal with to the
Arab Spring, including Syria, have created a new
misunderstanding.

The Eurasian dimension

The expression «Europe from the Atlantic to the
Urals» whose authorship is attributed to General
de Gaulle[20], summarizes the failure of many
commentators to clearly identify the nature of an
Eurasian Russia. Russia’s efforts to create a free
trade area with Belarus and Kazakhstan are seen
with mistrust and misunderstanding. Some in
Western Europe imagine that this may be a Russian
attempt to reconstruct the USSR, and the firmness
of the Russian policy inthe Caucasus causes mistrust
and misunderstanding.

Political circles in countries of the European Union
have an extensive of international and transatlantic
relations, or of the relations between Europe
and its former colonies in Africa, but they know
almost nothing about the realities of Central Asia.
They also struggle to understand and accept that
Vladivostok is a Russian city and that the different
populations of the Russian Federation form a
Eurasian population. For most Europeans, the idea
of a rapprochement between the EU and Russia
could involve a rapprochement with Kazakhstan
remains in the realm of science fiction. The most
widespread idea in Europe is that Russia is currently
facing a choice between Asia and Europe, and that
negotiations must take place between the EU and
Russia, not between the EU and a new Eurasian
market that Russia is currently developing.

It should be noted that until today, despite decades
of reflection, the governments of the European
Union have not yet reached an agreement on
what should be the natural external borders of
the Union. This issue came to the surface in the
debate between supporters and opponents of the
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Turkish accession to the European Union. Among
the geographical arguments, the opponents to
the Turkish membership emphasized the Asian
character of Turkey, while the supporters pointed
out the fact Istanbul is more west than Nicosia or
Kiev.

Minds have changed little since then, and it is
likely that the introduction of a concept of an
Eurasian careful negotiation between Russia and
the European Union will create at first, many
complications. However, this Eurasian dimension is
totally related to the nature of the Russian identity
and its near neighbours. The Eurasian union[21] in
constitution (including the recent customs union as
the first step) will undoubtedly see the day during
the next decade. Likely to be a new regional hub
under the Russian pulse, the Eurasian union could
probably become a Eurasian complement and a
«window towards Asia» for a European Union in
crisis and in search of new horizons.

Finally it should be noted that Russian Prime
Minister Vladimir Putin does not rule out the
possibility of some kind of Customs integration
Union between Russia, Belarus and Kazakhstan in
the European Economic Area itself, saying that the
two systems are compatible[22].

The European Union diversity

The greatest success of the European Union is
having organized a space of peaceful cooperation
on the territory of the union between people who
were in war in the past. The Union is the largest
economy in the world but it is not a federation,
has no real political power central and the most
important decisions must be taken by unanimous
votes of its member states.

Members of the union to 27 often have different
reactions when it comes to Russia. England
considers the U.S. interests being a priority, the
Baltic countries with strong Russian minority
populations fear of becoming satellite states in
Moscow, Germany has become the champion of
real-politic vis-a-vis Russia, France has a special
position in relation to NATO while Greece and
Cyprus, both of Orthodox tradition, often support
the Russian positions.

The unanimity of Europe being difficult to obtain,
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there are still some major contracts with Russia
born from bilateral negotiations between Russia
and a member of the European Union alone.

The North Stream([23] project (Pipeline crossing
the Baltic Sea from Russia to Germany) combines
Gazprom companies in the European Union
(Germany, Holland and France), but initially it was
Germany and Russia that had decided to build North
Stream on their own, despite opposition from the
Baltic countries and Poland. The South Stream[24]
project (pipeline planned to cross the Black Sea
from Russia to Bulgaria) should eliminate the
European Nabucco gas pipeline project, supported
by the USA, whose main purpose is to circumvent
Russia. Italy and Russia have launched the South
Stream project at first, but eventually France and
some other countries could join.

The Mistral contract (Supply of four French vessels
of «projection and command ships» to the Russian
army) was signed between France and Russia
in 2011. This is the first time a member of NATO
supplies military equipment of this size to Russia.
France has taken this decision alone, despite
protests from some European members of NATO.
For these three projects of enormous economic
and strategic importance, it is certain that an
agreement between Russia and the EU-27 would
have been impossible. The unanimity of the 27 is
difficult to obtain, and though it does not paralyze
the major economic contracts, it does slow down
all political discussions.

The instability of the European Union

Much progress has been made since the 90s, in the
relations between Russia and the European Union.
Russia no longer appears in the eyes of Western
Europeans as a powder keg that could explode.
Russia has emerged as an area of stability, and as
a solvent partner in economic relations. It has also
established itself as a reliable supplier of energy
products to all countries in the European Union,
especially after the recent events in the Arab-
Muslim world.

Concern has changed sides, and it is Russia’s turn
now to have doubts about the stability and the
future of the European Union, which is its main
economic partner. The financial crisis imported
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from the USA in 2008 destabilized the European
banks, and showed the imprudent management of
public finances in many EU countries that is to say
the over-indebtedness of states.

Most members of the European Union have not
complied with the Maastricht treaty they signed in
the areas of maximum level of the deficit of public
finances and in the maximum level of indebtedness
of states. The financial crisis and the crisis of the
euro could have a financial dimension for Russia,
because it includes the question of the value of the
foreign exchange reserves of the Central Bank of
Russia, but also a part of household savings, kept
in euros.

These financial problems began to weaken the
political solidarity among the countries of the
European Union. Public opinions in the countries of
the North denounce the laxity and indiscipline in
the southern countries, Britain has refused to joinin
the last financial agreements accepted by other EU
countries, the Brussels authorities want to punish
Hungary who took social and economic measures
considered as too nationalistic. For some time,
the urgent discussions on economic and monetary
problems no longer gather all the members of the
Euro zone, and even less the 27 states of the union.
This is the «Franco-German» duo which plays a role
and then imposes its decisions.

It should be noted that a political crisis is
superimposed to the economic crisis since a
current federalist trend explains that the power of
the authorities in Brussels is too weak, and unable
to have the treaties enforced. But at the same
time, the low supranational authority in Brussels is
also openly challenged by a rise of Eurosceptics or
sovereignist parties. Construction EU policy seems
to really be at crossroads.

In the near future, even if some bilateral relations
improve between Russia and some European
countries, it is not clear how the political
rapprochement between Russia and the European
Union could increase while Europeans try to solve
in the emergency, economic and financial problems
that sound extremely serious.

Realism and necessity

«There is no doubt now, that the end of the Cold War
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marked the end of a longer stage of international
development (...) In order to define the content
of the shaping world order, terms as multipolar,
polycentric and non-polar are mentioned ({...)
Russia sees itself as a part of European civilization,
which has the common Christian roots».

Serguey Lavrov ([25]),Minister of Foreign Affairs of the
Russian Federation, Intervention at the International
Symposium « La Russie in the 21st century ».
Moscow, 20 june 2008.

The rapprochement between Russia and the
European Union is running, nobody can deny it.
Meanwhile, the domination of the West over the
world is weakened by the formation of a multipolar
world. The decline of the American influence
and the emergence of new competing poles that
are future economic and military giant, makes
the rapprochement Europe-Russia even more
necessary and more urgent.

Russia has proposed two architectures for the
economy and security in Europe. The economic
aspect is growing rapidly as we have seen, while
the political changes are changing rather slowly
mainly because of problems that were born during
the Cold War.

A voice called out that apart from the economy and
the politics, an important cultural component also
exists. In Strasbourg on 2 October 2007, in front
of the Parliamentary Assembly of the Council of
Europe (PACE), Patriarch Alexy Il of Moscow and
of all the Russia said: «/n order to avoid clashes
between different worldviews, we need a dialogue
between cultures and expect the active participation
of both representatives of traditional religions and
of secular tradition.»

Organizing a democratic space of peace and
prosperity from Lisbon to Vladivostok is a project of
unprecedented scale, which is still to be built, with
faith and patience.

[1]  www.edk.edu.ee/ul/foreign_policy_eu2004.
dod
[2] http://www.eeas.europa.eu/russia/common_
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B.E. Y4pKuUH,

Mpodeccop, 4OKTOP OPUANYECKMX HAYK, FMABHbIN HAY4YHbIN
COTpyAHMK UHCTUTYTa rocypaapctea 1 npasa PAH

ABTOp NpeanaraeT HOBbIM NOAXOA K MoAenam nybauyHOW M rocyAapcTBEHHOW BAAcTU B COBPEMEHHOM obLue-
cTBe. B cTaTbe € MO3MLMIA KONNEKTUBUCTCKO-BONEBON KOHLLENUMU BNACTM PACCMATPUBAETCA BAACTb B JIMYHOCT-
HbIX, YaCTHbIX, OOLLECTBEHHbIX U TEPPUTOPMANBHBIX NYBAMYHO-NPABOBbLIX KoAeKTuBax (coobuiectsax). ABTop
BbIAENAET IMYHYIO BAACTb (B CEMbE U ApP.), YaCTHYIO KOPNOPATUBHYIO, 0OLLLECTBEHHYIO KOPNOPATUBHYIO BAACTb B
KONNIEKTUBAX, @ TaKKe Nyb/AMUYHYIO BNACTb B TEPPUTOPUAbHBIX NyBAMYHO-NPaBOBbIX KOIEKTUBAX U 0b6pa3oBa-
HWUAX, Pa3HOBUAHOCTU NOC/eAHEN — CyBEPEHHYIO rOCYAaPCTBEHHYIO BNACTb B 06LLECTBE B rPaHULLAX rOCyAapcTBa,
rocyaapcTeonofobHyto nybnmuHyto Bnactb B cybbekTax deaepaunii, aBTOHOMHY Ny6NYHYIO BAacTb B aBTO-
HOMHbIX 06Pa30BaAHUAX, MYHULMNANbHYIO NYBANYHYIO BNACTb — MECTHOE CaMoynpas/ieHne B MYHULIMMAAbHbIX
06pasoBaHMAX. ICTOUHUMKOM KaKaoW U3 HUX ABAAETCA Hapos (4NA rocyfapcTBEHHOM BNACTU) U COOTBETCTBEHHO
4acTb HApoAa ONpeLeIeHHOro TePPUTOPUANLHOTO NYBANYHO-NPaBOBOro 06pasoBaHuUA, LOPUANYECKM NPELMETDI
BEAEHUSA U MONHOMOYMA KaXKaoW U3 mogenielt BNacTu onpeaeneHbl KOHCTUTYUMEeN U 3aKoOHaMK rocyAapcTBa, T.e.
CyBEepeHHOM rocyaapcTBeHHOM BAacTbio. CTaTba UMEET topuandeckuin (nybamyHoe npaso), rocyfapcreoBenye-
CKUIM WU NOANTONOTNYECKNI Npodnb.

Kniouesble cnoBa: B1aCTb, KONNEKTUBUCTCKO-BONIEBOM NOAX04, YacTHaA BAACTb, 06Ll.l,eCTBeHHaFI BNacCTh, I'IY6J'IW-I-
HaA BNaCTb, CyBepeHHaA rocygapCreeHHaA BNacCTb, I'OCYAapCTBOI'IO,CI,O6Haﬂ I'Iy6J1MLIHaFI B/1aCTb, aBTOHOMHaA ny-
6214YHan BNacTb, MyHULMUNaNbHAA I'IY6J1M‘-IHaFI BNacCThb .

Summary (annotation). The author proposes a new approach to models of public and State power in modern
society. The power in personalist (in the family etc), private, social and territorial public-legal collectives
(comunities) is under consideration in the article from the collectivist-willed approach. The author differentiates
personal power, private power, social power in collectives as well public power in territorial public-legal collectives
and formations, the kinds of the letter — sovereign state power in the society in the frontiers of the state, state-
similar public power inubjects of federations, autonomous public power in autonomous formations, municipal
public power — local self-government in municipal formations. The source of each of them is the people (for the
state power) and correspondently is the part of people of the given territorial public-legal formation, the scope
and powers of each model of power is defined juridically by the constitution and by acts of the state, that is by the
sovereign state power. The article has a law (public law), a study of statehood and politological (political science)
profile.

Keywords: Power, collectivist-willed approach, private power, social power, public power, sovereign state power,
state-similar public power, autonomous public power, municipal public power .
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«K Bonpocy o moaenax Bnactu
B cOBpemeHHOM obwecTBe»

About models of power in the contemporary society

CnoBo «BNacTb» ynoTpebnnetcs o4yeHb LUMPOKO B
06blAEHHOWN peyn, B AUCKYCCUAX CNeLManuncTos, B
Hay4yHOM nuTepaType. Mbl roBOpPUM O poauTeNb-
CKOM M XO35INCKOM BNACTK, COUMANbHOM U NOAUTU-
Yyeckon, Ny6ANYHON U INYHOW, SKOHOMMUYECKON U
AYXOBHOW (B TOM YMC/Ne PeNUrMO3HOMN), BOEHHOM U
rpakAaHCKOM BIAaCTH, SKCNEPTOKPaATUM (PONN «Tex-
HUYECKUX» CNeuManncToB B MPUHATUM BNACTHbIX
pelweHnit), 3aKoHoAaTeNbHOM, WCNOAHUTENbHOW,
cynebHol Bnactu. B nutepatype ectb metadopu-
YecKune paccyKaeHua O BNacTU Yapylowen Kpaco-
Tbl JKEHLIMHbI, MOKOpAOWeEN uUrpe TafaHTAMBOIO
My3blKaHTa, BNacTM npasun opdorpadum B OTHO-
WEeHUM 1A, NUWYLWEero nogobHble CTPOKKN W.T.A4,
Bonpocam Bnactu, ee cybbektam, ob6bekTam BO3-
AENCTBUSA, COAEPMKAHUIO, PONU, APYTMM CTOPOHAM
NoCBALLEHbl MHOTME COTHMU, €CAM HE TbICAYN KHWF.
Cpean HUX ecTb MccnenoBaHMA COLMOJIONOB, pa-
60Tbl 0O MeTOAAaX BO3AENCTBUA APECCUPOBLLMKA Ha
3BepA, NOAYNHAIOLLLErO ero cBoel Bone[2], paccyx-
AEeHMA NONNUTONOrNOB O BNAACTU B KOJNOHUAX N4Yen U
MypaBbeB,[3] Bo)KaKa B cTae XWBOTHbIX.[4] Bo-
npocbl 06 OTHOLLEHMAX YenoBeka M 3BepA, 0b op-
raHM30BaHHOCTU HaCEKOMbIX, O BHEYE/I0OBEYEeCKOM
Bnactn (boros, nogen-repoes B MnMdonormm), Kak
M BNacTHble GOpPMbl BO34ENCTBMA B MeXAYHapoa-
HOM coobLLecTBe (BK/IOYan NPUHYKAEHUE B OTHO-
LWEeHUM roCyAapCTB-NpPaBoOHapyLIMTenen), BbIXoAAT
33 paMKW OAHHOM CTaTbU. B Hel UCKNIOYEH TaKKe
aHanM3 NPecTynHbIX FPYNNUMPOBOK BO rnaBe C «aB-
TOPUTETOMY» UM CPEAHEBEKOBbIX MOHALLECKMX Op-
AEeHOB (TMNa nesymnTos), NPUCBaNBaBLLMX BNACTHble
bYHKUMK. B cTaTbe peyb MAET O COBPEMEHHbIX U
3aKOHHbIX, COOTBETCTBYIOLLNX OOLWMM NPUHLMNAM
4yenoBeyecTBa, BHYTPUIOCYAAPCTBEHHbLIX KOMMEK-
TUBAxX N COOBLLLECTBAX, UMEIOLLMX OCobble KayecTBa
KON/IEKTMBA, M O PA3/IMYHbIX MOAENAX COLMaNbHOMN
BNACTW, MMMAHEHTHO NpucyLLel coobliecTsam Ta-
Koro poaa.
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B topupgmyeckon HayKe BNacTb TPaAULMOHHO pac-
CMaTPUBAETCA C NO3ULNI, CNOXKMBLUMXCA COTHWU NneT
Ha3aga. N3yyaroTca B OCHOBHOM TPW BETBW rocyaap-
CTBEHHOW BANACTU (3aKOHOAaTeNbHadA, WCMONHU-
TenbHas, cyaebHas), a B nocneaHue NosiBeKa TaKKe
MYHULMNANbHAA BAaCTb — MeCTHOe Ccamoynpas-
neHne. OgHaKo B Halle BpemMA Hapady € rocyaap-
CTBOM CYLLECTBYIOT Apyrue Buabl ny61n4Ho-npaso-
BblX 06pa3oBaHMit (OHM BbiBanM M paHblUe, HO He
UMenn pacnpocTpaHeHUa U He NPuUBAEKaan BHMU-
MaHuA). Tenepb B Pas/IMYHbIX FOCYAaPCTBAX MUPa,
BMeCTe B3ATbIX, CYLLECTBYIOT HECKOIbKO COT Cybb-
eKkToB desepaumin (WTaToB, 3eMenb, KAHTOHOB W
Ap.), bonee NoNycoTHU TePPUTOPMANbHDBIX AaBTOHO-
MWI, B HEKOTOPbIX KPYMHbIX rOoCygapcTBax Hacyum-
TbIBAKOTCA AECATKM TbiCAY, @ UHOr4a bonee, MyHU-
UMnanbHblX 06pa3oBaHuii. B pamKax KOHCTUTYL MM
M 3aKOHOB rocyAapcTBa y HUX ecTb CBOW NpeameThbl
BEAEHMA, MOIHOMOYMA, CBOA BNACTb (Hanpumep, y
wtaTta KanndopHua s CLLUA, 3emnun baapua B lep-
MaHUK nnn Pecnybaunkn YamypTtua B coctaBe Poc-
cunckon depepaumnm, aBToHoMHoM LotnaHgum
B BennkobputaHum unm KatanoHuu B WMcnaHum,
MYHWLMNANbHbIX 06pa3oBaHuUiA - ropoaos ATnaH-
Ta B CWA, CaHgain B AnoHun, Teepu B Poccum).
CybbekTbl pesepaunini MMetoT, Kak NPaBuao, CBOU
KOHCTUTYLIMU, NHOTAA KOHCTUTYLUU UMEIOT TaKKe
aBTOHOMHble 0bpasoBaHuAa (Hanpumep, KoHCTUTY-
una ABToHoMHoM Pecny6ankm Kpbim 1998 r.). My-
HUUMNaNbHble 06pa3oBaHUA NPUHUMAIOT 0B6bIMHO
CBOM OCHOBHble MpaBOBble AOKYMEHTbl — YCTaBbl.
B cOOTBETCTBMU C TAaKUMKU OOKYMEHTaMM, KOTopble
OO/MKHbI COOTBETCTBOBATb KOHCTUTYUUM U 3aKO-
Ham rocygapcrea, lopuanyYecKkm npeacTasastowero
HaceneHue CTpaHbl, Cy6beKTbl dpeaepaunin, aBTo-
HOMHbIE eANHULbI, MyHULMNANbHblE 06pa3oBaHUA
peLwwatoT onpeaeneHHble BONPOChl XU3HU AaHHO-
rO KOHKPETHOTO TeppPUTOPMANIbHOTO coobLecTBa,
MCNONb3yA B KOHEYHOM CYeTe CBO BNAcTb (a He
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rocyaapcTBeHHyto) Bnactb. CBOA BNACTb OCYLLECT-
BNSAETCA UX HAace/eHMemM Ha MecCTHbIX pedepeHay-
Max, CO34aBaeMbiMM UMW OpraHammu (B TOM yncne
3aKOHOAATE/IbHbIMW OpraHaMn PermoHoB W aBTo-
HOMMI1). B Hay4yHOM nuTepaType HepeaKo roBOpPUT-
cA TaK»e 06 obuiectBeHHON (ToyHee - social, yem
public) Bnactn obwecTseHHbIX (non-governmental)
0b6beanHeHn. ObwectBeHHasa (HO He nybanyHan)
BNACTb OCYLLECTB/AETCA B OTHOWEHUM UX YIEHOB,
BCTYNUBLUMX B COCTaB 06beanHEeHUM (Y4neHbl opra-
HW3aLMM NOKa OHU COCTOAT B 06 beANHEHUN O0MK-
Hbl NOAYNHAIOTCA €ro NpaBuaam, ycTaBam).

B HayKke NpWHATbI pa3Hble Noaxodbl K MOHATUIO
BNACTU, HEPEAKO OTYET/IMBO 3aMETHbl PacXoXKae-
HUA MeXAOy HPUANYECKMMWU MNPOBO3INALLIEHUAMMU
BNACTU HApoAa U ee peasibHbIM OCYLLEeCTBAEHNEM
cnoem obuiectBa, KOTOPbIA AOMUHUPYET B 3KOHO-
MWKe, COLMaNbHbIX OTHOLIEHMAX, NONUTUKE, AYXOB-
HOWM KM3HM 0bLecTBa («BNACTb NPABALWLEN 3/TUTbIY)
[5], ectb mHorue gpyrne npobaembl Bnactn. OHU
TpebyoT HOBOrO OCMbIC/IEHMA B rocyAapcTBOBeae-
HWUM, ONpPeAeNeHHbIX KOPPEKTUB B OPUANYECKOM
HayKe, U3y4yeHMa He TONIbKO HOPM, HO U Npubaun-
YKEHUA I0PUANYECKOM HAYKU K CYLLLECTBYOWMM pe-
anuam. B aaHHOM cTaTbe BNACTb B Pa3/IMYHbIX KO-
NIeKTUBAX - COOOLLECTBAX M HA PA3/INYHbIX YPOBHAX
opraHu3auum obLiecTBa paccmaTpmMBaeTca C Nosu-
LM KONNEKTUBUCTCKO-BOIEBOIO Noaxoaa. [6]
Buabl KONNEKTUBOB B 06OLWECTBE U KONNEKTUBUCT-
CKO-BONEBas KOHLENLMA BNACTU
B poccuiickoit Hayke, a, Tem bonee, B 3apybeXkHON,
KOTOpas Bcerga CKAOHANACb K MHANBMAYANUCTMYE-
CKOMYy noaxoay (B UueHTpe BHUMaHWUA Bbln M301U-
POBaHHbIN UHANBUA), HET ONpeaeneHnit n pasBep-
HYTbIX KNnaccudmKaumin KONNeKTUBOB N COOOLLECTB.
MNpaBaa, Bo GpaHLYy3CKOM KOHCTUTYLMOHHOM Nnpa-
BE, @ TAK)Ke B HEKOTOPbIX APYrMX CTpaHax (B OCHOB-
HOM 3TO NPEXHME KONIOHUU PpaHLMK) B CBA3U C U3-
YY4EHMEM OPraHoB ynpaBAeHMA Ha Pa3HbIX YPOBHAX
MCNONb3yeTcA TEPMUH «TepPPUTOPUA/IbHLIA KOA-
NnektTnB» (0ocobeHHO nocsie nonpaBok K KoHcTUTy-
unm dpaHumm B 2003 1.), HO, HACKO/NIBKO U3BECTHO,
¢dpaHLy3CKasa HayKa He 3aHMManacb Knaccuouka-
LMen KONNEeKTUBOB M coobLuecTB B 0bLLECTBE, YCTa-
HOB/IEHMEM MX CBfi3ei C Pa3HOBWAHOCTAMM BANa-
CTU B HUX. B MapKcucTckol nntepatype AeTanbHO
pa3pabaTbiBaCb BONPOCbl 0OWECTBEHHbIX Knac-
coB (Ha Haw B3rnNs4, OHW ABNAOTCA 06pa3oBaHU-
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AMM MHOTO POAJA, YeM KONNEKTMBbLI-cOObLECTBA)
M KNIAaCCOBOW BNACTM, MHOMAA Ha3blBa/IUCb Apyrue
pPa3HOBMAHOCTM B/IAaCTW, CBA3AHHbIE C onpeaeseH-
HbIMW KONINEKTUBAMM (Hanpumep, COBETCKUIA U-
nocod A.K.benbix KpaTKo YNOMUHAN O NapTUNHON,
rocyfapCTBEHHOM, KONIXO3HOW U APYrnX BAACTAX B
CCCP[7], BcT.7 KoHcTUTYLMKM CCCP 1977 r. roBopu-
NIOCb O TPYAOBbIX KOMNEKTUBAX Ha NpeanpuaTuax
N B yUpeXOeHUAX, HO 3TOT Te3MC He NOAy4Yna pas-
BMTMA B HayKe, a 3aTem, C BBeAeHMEeM B TpyaoBoe
NpPaBo NOHATUM «PabOTHUK» N «paboTogaTenb» No
MOHATHbIM NPUYMHAM COBCEM UCHES.

CnoBo KONNEeKTUB, naylee ot natbiHu (collectivus
—cobupaTenbHbIit) [OMNYyCKaeT ero LWMPOKoe MUC-
No/sb30BaHMeE, HO B COBPEMEHHbIX NpeAcTaBAeHUAX
KONINEKTUB — 3TO BCe-TaKM He Ntobas rpynna ntoaen.
BpAaa M MOXKHO CYMTATb CNOMKMBLUMMCA KONNEK-
TUBOM 1L, COBPaABLUMXCA Y NAMATHUKA [yLWKUHY,
4yTObbl OTMETUTL tOBUANEl no3Ta. YYacTHUKOM Ta-
KOM rpynnbl MOXeT cTaTb /to6oMN npoxoxuii. He
Ha30Belb KONJIEKTMBOM TOANy, Herywyto B naHu-
Ke, ouepeab B MarasuHe, 3putenen B TeatpasibHOM
3ane uan naccakmpos B aBTobyce. Konnektus —
3TO MHOe, YyCTOMYMBOE cO0bLWEecTBO, KaK NpasuIo,
$opmanbHO paBHOMPABHbLIX B JAHHOM KONJIEKTMBE
noaen, nmetollee Kakme-To COBMECTHbIE Lenn U
«oblwme pena», cBOe PYKOBOACTBO, MNOAYMHEH-
HOCTb (XOTA 6bl B BUAE MOpPA/NIbHOIO aBTOPUTETA).
B camom obwem Buae, Ana uenen rocyaapcrasoBe-
OEHUA N IOPUANYECKOM HAYKM MOXHO CKasaTb, YTO
KONNEKTUB — 3TO 3aKOHHOEe ycTonumBoe obbeau-
HeHne GU3NYECKUX UL, UAN APYTUX KONNEKTUBOB,
opraHusaunoHHaa ob6ocobneHHOCTb, UMetoLan
onpegeneHHyio dopmy, obuwyto uenesyl ycTa-
HOBKy, oblne gena, co3gaBaemoe KONNEKTUBOM
PYKOBOACTBO, NMPUHATbIE UM (ero opraHamu) npa-
BM/1a, BKAOYatoWwme TpeboBaHMe NOAYMHEHHOCTU
YYaCTHMKOB BOJIe KON/MIEKTUBA (ero pykoBoAcTBa)
Nno BOMNPOCAM LeNeBbIX YCTAHOBOK U obWnx gen.
MocneaHee (NOAYMHEHHOCTD) YXKe O3HAYAET Ty UK
WHYIO Pa3HOBMAHOCTb BNACTM KONINEKTUBA UK ee
3apoapiwn. Jlioboe obbeauHeHMe 3TO KaKoe-To
orpaHuyeHue csoboabl MHAUMBWUAA, €ro rpynNnNupo-
BOK, NOAYMHEHME NpaBunam Konnektmea. OgHako
BAYXHO YYecCTb, YTO B/IAaCTb KONNEKTMBA, NOAYUHE-
HUWe ero peleHMAM, pacnpocTpaHAeTca No obemy
npaBuay TONbKO Ha YY4aCTHUKOB (471€HOB) KOMNEK-
TMBa. MHble BNaCTHble OTHOLWEHUA — B TOM Yucne
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OTHOLLEHMA NPOCTPAHCTBEHHOro Xapaktepa (noa-
YMHEHME BCEX, HAXOAALLMXCA HA JaHHOW TeppuTo-
pUK BNaCcTU AaHHOro Nyb6AMYHO-TEPPUTOPMANBHO-
ro obpasoBaHuMs NO BONPOCAM €ro KOMNeTeHUMu)
CYLLECTBYIOT MpPU CO34aHUN TEeppPUTOPUANbHBIM
Ny6ANYHBIM KOJINEKTUBOM TePPUTOPUAIbHOTO My-
6nMYHO-NpPaBoOBOro 06pa3oBaHMA, 0 YeEM rOBOPUTCSA
HUXKe.

B nto60oM cTpaHe cywecTByeT BE/IMKOE MHOXKECTBO
06begMHEHNIN, KONNEKTUBOB, OHWU MHOIr00bpPasHbI,
HO, Ha Hall B3rNsA4, He BCAKUIA KONNEKTUB NpeacTaB-
naet coboit KonnektTMe-coobuecTso. Knaccuduka-
LUK KONNEKTUBOB MOTYT ObITb Pas3/iMYHbI, HO ANA
uener AaHHoOM cTaTbyM (co3gaHMe TUMONOTUK HOPU-
ANYeckn GopmanM3oBaHHOM COLMANbHON BNACTH)
Mbl Bblaennnn 6bl cneayowme pPasHOBUAHOCTU:
JIMYHOCTHbIE, YaCTHble, ODOLLECTBEHHbIE U KONNEK-
TMBbI-cOObLECTBa (TeppUTOpManbHble Nyb6ANYHbIE
KON/IEKTUBbI), e BO3HUKAET U cyLLecTByeT ocobas
Pa3HOBUAHOCTb COUManbHOW BAactM —nybanyHas
BNACTb.

JINYHOCTHbIE KONIEKTUBLI OCHOBAHbI Ha Mepco-
Ha/lbHbIX CBA3AX (POACTBEHHbIX, MNIEMEHHbIX, MHO-
rga - Xapuamatuyeckux[8]). TakoBbl, Hanpumep,
cembs, poa, masnble naemeHa B Tponuyecoit Appu-
Ke M Ha ocTpoBax OKeaHWU. YyacTme, YNEeHCTBO
B TAKOM KOJI/IEKTUBE OCHOBAHO He Ha BCTYMN/JIEeHUU
B Hero (yCbIHOB/IEHWNE, yAOUYEepPEHNE TOXKE He npea-
nosiaraeT 06A3aTe/IbHOro roJI0COBAHUA O MPUHATUM
B CEMbIO), @ Ha YKa3aHHbIX Bbile Gopmax cBs3el.
TakMe KONNEKTUBbI UMEIOT 3aKPbITbIN XapaKTep, UX
«0bLWne aena» orpaHMYEHbI paMKaMmn CEMbU, Ne-
MEHW N T.4. B HUX — cBOA Mepapxus, HO OHU cyLle-
CTBYIOT B 06LIECTBE, M MOTOMY MOTYT peann3oBaTtb
HEeKOTOpble 3/1eMEHTbl OOLECTBEHHbIX (YHKUMNA
(Hanpumep, HagneKallee BOCNUTaHWE AETEN B ce-
Mb€ UM NPUMEHEHME HOPM 0bObI4HOro npasa 06
06paboTKke NnemeHHOW 3eMAn).

XOTA BO MHOIMX KOHCTUTYLMAX CTPaH MMUpa ro-
BOPUTCA, YTO CEMbA - AYElKa 0bLwecTBa, NoA06HbIE
KON/IEKTUBbI BCE-TAKM He SBAAIOTCA KO/N/JEKTUBA-
MK-coobLLecTBammM, rae BO3HMKaeT couManbHas
BNacTb. Bnactb B HWUX 3TO NMYHAA BnacTb (poau-
TeNbCKanA BNACTb, BAACTb CTAPENLLMH NNeMeH 1 ap.)
Cc 0cobbiMn dopmMamMu NpUHYKAEeHMA (BNAOTb A0
OCTPaKM3Ma — U3FHAHWUA U3 NIeMEHW, Koraa Yeno-
BEK NIMLIAET NOKPOBUTENLCTBA NJIEMEHM U 3aluum-
Tbl CO CTOPOHbI ero Bnactu). OCHOBbI NOBeAEHMUA
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B TaKMX KOM/NEeKTUBax onpegeneHbl 3aKOHamMu, HO
B caMom obLliem Buae (Hanpumep, 3anpeLaeTca
KecTokoe obpalieHne ¢ AeTbMM, B NAEMEHU He
paspellaeTca MNPUMEHATb TPagMUUOHHbIE BUAbI
HaKasaHui). [leTann peryanpyroTcs nopsakamu,
YCTaHOBNEHHbIMW B CEMbe, 0ObIYHbIM NPaBOM, Ha-
CKOJIbKO ero npumeHeHue AOMNycKaeTcA 3aKoHOAa-
TeNbCTBOM rocyAapcTBa.

JInyHaa BnacTb BO3MOMKHA M KaK IMYHAA rocyaap-
CTBEHHaA BNACTb NPU Xapu3ame, Ky/abTe€ NUYHOCTU
pyKoBoauTenemn rocyaapcrsa, npasAwen naptum
(Hanpumep, ae lonnb Bo PpaHumm, Kum Up CeH
(3aTem ero cbiH Kum YeH Up, a Tenepb ero BHyK
Kum YeH blH B CeBepHoli Kopee), CeKy Type B ad-
puKaHckol BuHee, N.B.CtanuH B Poccun n ap.).
B sTom cnyyae Takasa AMYHaA BAACTb TaKXKe 4acTo
BHELWWHE He MMeeT COLMaNbHOM OKPACKKM, XOTA Ha
Aene 3To IMYHaA, HO COLMaNbHAA BNACTb, Bbiparka-
oLWan MHTepecbl onpeaeneHHoro obLwecTBeHHOro
Kflacca, CouManbHOro cios.

NHylo npupoay MMeoT KONNEKTUBbI YAacTHOrO
XapaKTepa (Y4acTHble KON/NEKTUBbI), OCHOBAHHbIE
Ha COBMAAEHMM YACTHbIX WHTEPECOB NOAEN, KX
CKNOHHOCTEN, HO HEe Ha MX NEepPCOHaNbHbIX CBA3AX
(xoTa B TakOM KONnekTMBE H6bIBAOT U CBA3U NOA06-
Horo popa). CyliecTByeT MHOXecCTBO obbeanHe-
HWI TaKOro poaa, co3aaBaeMbiXx B COOTBETCTBUMU C
JINYHBIMW U YACTHbIMK MHTepecamn ntogen. OHu
OTKpPbITbl, BCTYNJAEHUE B HUX, KaK NpaBuIo, nme-
eT Gopmy NpUCOeaANHEHUA N HE CONPOBOXKAAETCA
dbopmanbHbIMK NpoLeaypamu. TakoBbl, HANpUMep,
obuectsa pbi60N10BOB, HYMU3MATOB, PEIUTUO3HbIE
rpynnol, obwecrtsa N0 UMEHN BENKUX XYAOXKHU-
KOB WKW nucatenemn, HeKoTopble XO3ANCTBEHHbIe,
aKuMoHepHble oblwecTBa, ApyrMe Kommep4yeckue
opraHusaunn. MHorme w3 Takux obbeanHeHui
(Hanpumep, B 061acTn KynbTypbl) 61N3KK K 06Le-
CTBEHHbIM 06BbEANHEHUAM, B ONPeAENeHHON mepe
CNY)KaT OOLLEeCTBEHHbIM WHTEpecam (Hanpumep,
HYMM3MaTbl, KOANEKUMOHUPYA CTapUHHbIE MOHe-
Tbl, COXPAHAIOT KY/IbTYPHOE Hacieamne), MHOT4A OHU
no CyLLecTBy ABAAKOTCA 06LWeCcTBEHHbIMU 06beaun-
HEHMAMMU, HO B OCHOBE UX AeATeNbHOCTU HaxoaAT-
CA BCe-TAaKW JINYHbIE CKIOHHOCTU, NHTepecChbl HEKO-
TOPbIX FPYNNMPOBOK , HO He 0bLWecTBa U Aaxe He
KaKUX-TO OnpefeneHHbIX COLManbHbIX cnoes 06-
LiecTBa.

B KONNEeKTMBax YacTHOro xapaktepa (OCHoBHaA
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uenb - NpubbiNb, pbibHaA N10BNA, KONNEKLNOHUPO-
BaHWE U T.A4.) 3TO YacTHAA KOpPNopaTUBHAA BNACTb.
OHa umeeT cnabblin, MOpanbHbLIN XapaKTep, XOTA
OCy)XAeHWe MnoBeAeHUA CO CTOPOHHME KOAJer,
OTKa3z oT obweHusa (PopmanbHOE UCKNOYEHME
N3 KONIIEKTUBA B TaKUX O0ObeaAUHEHUAX MOoYTU He
NPUMEHAETCA) MOXKET BbITb AR HEKOTOPbIX y4acT-
HWUKOB KONNEeKTMBA 6onbwum ygapom. Y TaKoro
KON/IEKTMBA TOXKE MOryT 6biTb HEeAOCTAaTOYHO Bbl-
paeHHble ObWEecTBEHHbIE Lenn (Hanpumep, co-
XPaHeHMeE BblAAMOLLMXCA PAapUTETOB UCKYCCTBA), HO
3TO He raBHOE B LLeNAX U XapaKTepe BAaCTU TaKoro
KONNIeKTMBA.

B ntobom obuectse, Kpome CTPaH MyCy/IbMaHCKO-
ro ¢yHgameHTanmama (OmaHa, CayaoBckoi ApaBum
M Ap.), a TaKKe rocyaapCTB-Kap/IMKOB C TbicAYaMM
xutenen (Haypy, TyBany u ap.) cyliectByeT MHoO-
ECTBO KON/IEKTUBOB-00bEeAMHEHUI 0bOLLECTBEH-
HOro xapakTtepa (obLliecTBeHHble Konnektusbl). K
NX YNCNy OTHOCATCA, HAaNPUMep, KONNEKTUBbI, CO3-
AaBaemble B GOpMe opraHusaumm (MoanTUYeckne
napTuu, obLeCcTBEHHbIE OpraHM3aLumMm, B YNCE KO-
TOpPbIX NPOPCOIO3bl, MO/IOAENKHbIE, }KEHCKMe 0bbe-
AVNHEHWA, OpraHn3aumm B chepe KyabTypbl U 4p.).
NHorpga nx He Bcerga Nerko ominymTb OoT 06veam-
HEHWUW YaCTHOTO XapaKTepa MO CKAOHHOCTAM (Ha-
npumep, CNOPTCMeHbl 40H6MBaOTCA B OpraHn3auum
JINYHbIX ycnexoB Ana cebs), HO Bce-Taku B 06Lwen
dopme Takoe pasnnume 3ametHo. CNOpPTUBHbIE Op-
raHmM3aumm 3a6oTaTcA 06 yKpenneHuu 340pOBbA
HapoAa, a Ha MeXAyHapoAHbIX COPEeBHOBAHMAX
OHM M CaM CNOPTCMEH — O npecTuke PoanHbl. 3T0
y)Ke He YacCTHbIM, a 06LecTBEHHbIN UHTEpeC.

ObuLecTBEHHbIE KOMIEKTUBLI MMEET CBOU Pa3HO-
BMAHOCTU U O0COBEHHOCTM, HO FMABHbIM ABNAETCA
TO, YTO UX «OBLLIME Aena» UMEIT He JIMYHbIN UK
YaCTHbIA XapaKTep, OPUEHTUPOBAHbI HE Ha nony-
YyeHMe NNYHOM BbIroAbl (Y HEKOTOPbLIX YIEHOB TaKMX
06beANHEHWNI 3TO BbIBAET), HE Ha YA0BNETBOPEHUNE
YaCTHbIX MHTEPECOB YNEHOB OpraHM3auuu U Kon-
NEKTMBA B LLE/IOM (XOTA 3TO TOXKE MOMKET MpucyT-
CTBOBATb), @ MPEXAEe BCEro Ha peleHune (yyactue
B pelleHnn) 3a4a4 obLecTBEHHOIO XapakTepa, 3a-
YacTylo NPUOPUTETHBIX (NOMaraemblx MPUOPUTET-
HbIMK) AnA obuiecTsa B LENOM U ONpPeseNeHHOro
COLMANbHOro cnos. Bnactb B HUX — KOpnopaTueHas
obuiecTBeHHana BAacTb ¢ dopmamum obLecTBeH-
HOro, MOPaNbHOrO MNPUHYKAEHWA. Bnactb TakoMm
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OpraHM3aunKn yKe MMEeET COLMANbHbBIA XapaKTep,
HO BCe-Taku 3TO ele He NybaMYHaA couumanbHas
BNaCTb (0 Hel —HMKe), a 0bLLecTBEHHAA coumnanb-
HaA BAACTb. B TaKMX KONNEKTUBAX YCUNEHO 3HAYe-
HWE KONNEKTUBHbIX PELLUEHWUI, HO BMECTE C TEM CYy-
wecTeyeT 60/1ee BbICOKAA CTENEHb LEHTPANU3ALUN
n 6onee cnibHaA BNACTb KONNEKTMBA. MIHOT4a HY-
HO yn/jaumMBaTb OpraHun3auum obasaTeNbHble B3HO-
Cbl, HO MOXHO €cBOBOAHO BbIATU U3 ee COCTaBa, a
BbICLUE MEPOM HaKasaHMA ABNAETCA UCKAOYEHME
M3 OpraHu3auMu, Kak NpasBuao, Ha cobpaHun ee
Y/IeHOB.
TepputopmanbHblii NYOBANYHDBINA KOANEKTUB U Tep-
puTopuanbHoe Nyb6anYHO-NpaBoBoe obpasoBaHne
CoumanbHaa nybnmMyHaa BNACTb CyLLECTBY-
€T B 0CO60M KO/INEKTMBE-COOOLLECTBE , UMEIOLLEM
rNMaBHOM LEeNblo peanunsaymio obwmnx uenem m ocy-
LecTBNEHNE 0OLWNX Aen Ha onpeaeneHHON Teppu-
TOPWUW B MHTEPECAX BCErO HApoAa B rPaHMLAxX rocy-
[apCTBa N B UHTEPECAX TEPPUTOPUANIBHOM YacTu
Hapoga MpW YCNIOBUM, YTO MHTEPECHI TAKOW YacTu
COOTBETCTBYHOT OOLMM MHTEpecaM Hapoda. B nto-
60M rocyfapcTse CyLLecTBYeT eAnHasa cuctema ny-
6/1M4HOM BNACTH, @ B CUCTEME €€ 3/IEMEHTbI BCeraa
NOAYMHEHDBI O6LMM 3aKOHOMEPHOCTAM CUCTEMDI.
Moatomy cuctema Ny6AMYHOM BNACTU HE MONKET
AONYCKaTb PaccornacoBaHHOCTM MHTepecos. Cheu-
NdrYeCKoN PasHOBUAHOCTbIO 06LWECTBEHHbIX KO-
NeKTUBOB, IAe CYLLEeCTBYET couManbHaa nybamyHas
B/1laCTb, ABNAETCA TeppuUTOopUanbHbIN NYyO6ANYHBIN
KONNEKTUB, TEPPUTOPUANbHbLIA MNybAUYHbIA KON-
NeKTUB-COO06LLLECTBO.

Kak roBopuaocb, TEPMWH TeppPUTOPUANbHbIN
KONINEKTUB Ucnonb3yetca B KOHCTUTYLMM 3aKOHO-
AaTtenbctBa OpaHUMM U HEKOTOPbIX APYrMX CTPAH.
K 4mcny TakuMx KONNEKTUBOB B HUX OTHOCAT COO6-
LecTBa NtoAen Ha pasHbIX CTYNEHAX WX TeppuTo-
pUanbHOM OpraHM3auum B agMUHUCTPATUBHO-TEp-
PUTOPUANBbHBIX €AUHULAX, MMELWNX BblIbOPHbIe
HacefeHnem opraHbl BAacTu. B pesynbrate co3aa-
HWA TaKOro NopAAKa ynpaBneHUa agMUHUCTPATUB-
HO-TEPPUTOPUAIbHBIE eAMHWULbI, YNpPaBAABLINECA
NCKAOYUTENBbHO Ha3HAaYEHHbIMU YUHOBHUKAMM 06-
e komneteHumn (rybepHaTopamm, npedektamm,
Haya/IbHMKaMK PalioOHOB U Ap.) CTAHOBATCA TepPpPU-
TOPUaNbHbIMW CaMOYMNPaBAAEMbIMU KONNEKTUBA-
MW ([0 3TOrO OHWU He ABAAIOTCA UMMK). Bbibopbl He
WCK/IOYAtOT Ha3HAYeHMA Ha MecTa rocyAapCTBeH-
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HbIX YNHOBHMKOB 06LLEN KOMNETEHLUMMU, 3aHMMA-
IOLLLMXCA Ha MeCTax BOMPOCaMU rocyAapCTBEHHOro
3Ha4yeHuA (Bo ®paHumMM B 22 pexboHax 1 96 eBpo-
NeMCKUX TEePPUTOPUAJIbHBIX AeNapTaMeHTaX TOXKe
€CTb Ha3HaYeHHbIe NpedeKTbI), Ha TEPPUTOPUIO Ta-
KMx 06pa3oBaHUIA, eCTeCTBEHHO, PAacnNpPOCTPaHAET-
CA 3aKOHOAATENbCTBO rOCyAaPCTBA M €ro BNacTb, HO
€CTb 1 BbIOOpPHbIe rpa*kAaHaMKU KONNEKTMBA-CO06-
LLLeCTBa OpraHbl CO CBOEW COBCTBEHHOM KOMMNETEH-
LUMeN, yCTaHOBNEHHOM M OXPAHAEMOMN KOHCTUTYLU-
el 1 3aKoOHaMM rocyaapcTea.

TepmuHonorna GppaHLy3CKOro 3aKOHOAATENbCTBA,
N 3aKOHOAATENbCTBA CTPaH, creayowmx GpaHLys-
CKOM moAenun, oaHaKo, HeAOCTAaTOYHO TOYHa. Bos-
MOHbl Pa3/IMyHblE TPYNMNUPOBKU HaceneHua ¢
y4eTOM TEPPUTOPMANIbHOTO NPU3HAKa, (Hanpumep,
CaMOCTOATEeNbHOE CMOPTMBHOE 06LWEeCcTBO, CO34aH-
Hoe B palloHe, OHO ABNAEeTCA 0bwecTBeHHbIM 06be-
AVNHEHWEM), CYLLECTBYIOT UHbIE TEPPUTOPUA/IbHbIE
rPYNNMPOBKM Hacenenusa (Hanpumep, depepansb-
Hble BnageHua B CLUA, KoTopble ynpasaatotca ¢e-
AepanbHbIMU BNACTAMMU, pe3epBaLUn KOPEHHOTO
HaceneHus B ABCTpanuu u ap.). Ons Toro, Ytobbl
nposectn Heobxoammoe pasrpaHuyeHue, AnAa
paccMmaTpuBaeMblX KONJIEKTMBOB-COODOLLECTB Le-
NnecoobpasHO UCNONb30BaTb TEPMUH KTEPPUTOPU-
aNbHbIN NYBANYHBIN KONNEKTUBY». TaKne KONNEeKTU-
Bbl, KaK Mbl MOMNbITAEMCA MOKA3aTb HWXKe, UMetoT
0ocobyto — nybanYHY0 - BNacCTb, OTINYAIOLLYHOCA
OT 0b6UWecTBEHHON BAACTU 0bLWECTBEHHOIO obbe-
AnHeHuA. Kpome Toro, ¢dpaHLy3ckaa Knaccudmka-
UM TeppUTOPUANbHBIX KONEKTUBOB (PeXbOHbI,
AenapTamMeHTbl, KOMMYHbI) HE BKOYAeT Apyrue
TeppuTopmanbHble  KONNeKkTusbl-coobuiectBa B
MHbIX CTpaHax (aBTOHOMHble TeppUTOPUANbHbIE
obpaszoBaHua, cybbekTbl Ppegepaumii, cosgarowme
COBCTBEHHbIN OpraHbl Ny6/AMYHOM BNAcTU) M He
yKa3blBaeT Ha cyLwecTBoBaHMe ocoboro sceobbem-
NOLWEro KONNEeKTUBa-coobLecTsa CTpaHbl — obue-
CTBA B €ro roCcyAapCTBEHHbIX FPaHMLLax.

TepputopunanbHbii NyBAUYHbIA KONNEKTUB CKNa-
AbiBaeTcA 06beKTUBHO-CybbeKkTMBHO. B aTom , B
4aCTHOCTM, COCTOUT €ro OT/InYMe OT 06LLEeCTBEHHOM
OpraHn3auum, Kyaa BCTYNatoT TONbKO NO XKeNaHUIo
(B HEKOTOPbLIX PA3BMUBAIOLLMXCA CTPaHax ObiBann
WCKNOYEHNA U3 3TOTO , KOr4a YNHOBHUKOB 06A3bI-
Ba/IM BCTynaTb B NpasAlyo naptuio (MHaoHe3ns)
WK faxe BCe HaceneHue CTpaHbl CYUTANO0Ch COCTO-
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AWMM B Takoi naptum ¢ 7 net (MBUHEA Npu pexu-
Me CeKy Type , MHOTAA AaXKe C MOMEHTA POXKAEHUA
(3amp[9] npu pexkume MobyTty Cece Ceky KyKy Ba
HreeHao). B oTanume oT mHOrmMx apyrux obveam-
HEHUIN TeppuTopUanbHbIN NYBANYHBIA KONNEKTUB
CO3Ja€eTCA He Ha OCHOBE YACTHbIX MHTEPECOB, nae-
ONIOTUYECKUX UAWN MOSIUTUYECKMX NPEANOYTEHUN.
Ero uneHammu (y4acTHMKamu) O6BEKTUBHO CTaHO-
BATCA YKUTENN, T, KTO NPOXKMBAET, @ MHOIAA AaXKe
BPEMEHHO HAX04MTCA Ha AaHHOM TeppuTopUM (No-
CKO/IbKY MONb3yeTca OnpeaeNieHHbIMM NpaBamu
n obs3aH cobaogaTb HopMbl 0coboro xapakTepa,
YCTAaHOBNEHHbIE Ha AAHHOW TEPPUTOPUM B AONO-
HeHWe K obWerocysapCcTBEHHbIM HOPMam npasa
B PaMKax ee agMWHUCTPATUBHbBIX rPaHuL, (Hanpu-
Mep, Cy6bekToM deaepaun MAnN MyHULMNANbHbIM
obpasoBaHuem)[10]. PasymeeTcs, ckazaHHOE OTHO-
CUTCA U K TepputopumM rocyaapcrea. focyaapcTso
— CaMblil KPYNHbIA TEPPUTOPUANbHbBINA NYOANYHBIN
KONINEKTUB B CTpaHe, obLiecTBO B ero rocyaap-
CTBEHHbIX FPAHULAX.

KoHeuYHo, B yCNOBMAX AEMOKPATUMN YENOBEK MO-
eT cBObOOAHO nepecenuTbCs B ApYyron ropog,
WHOMN paMoH, AaXe CMEHWUTb FrOCyAapcTBO, 3ame-
HUB TPaX[AHCTBO (TEpPPUTOPUA/bHBIA KONNEKTUB
TOXKe KON/IEKTMB, OCHOBAHHbIW, KaK U BCAKUW Ael-
CTBUTENIbHO KOZIEKTUB, HA Hayanax AobpoBonb-
HOCTW), U TOrA4A YesIoBEK YTPATUT NPaBOBbIE CBA3MU
C TEPPUTOPUANbHBIM KONNEKTUBOM, HO MOKa OH
YKMBET (X0TA He ob6a3aTesibHO paboTaeT) UK Jaxe
HaxoamTcA (BpemeHHO NpebbiBaeT) B pamKax onpe-
AENeHHOW TeppuTopuu, OH OOBEKTUMBHO OCTaeT-
CA, YCNOBHO rOBOPSA, €r0 YAeHOM, Y4aCTHUKOM. B
onpeaeneHHOMW Mepe 3TO OTHOCUTCA U K MOCTOAHHO
NPOXKMBAKOLWMM HA AHHOW TEPPUTOPUM MHOCTPAH-
Lam, KOTopble, HANpUMep, NpU ONpeaeNeHHbIX yc-
noBusAx, Bnpase n3bunpaTtb 1 6bITb M36PaHHBIMK B
opraHbl MeCTHOro camoynpasieHua. MHocTpaHLpbl,
BPEMEHHO HAxXO4AWMECA Ha TeppuTopuM onpe-
AeneHHoro nybnnMyHo-npaBoBOro 06pa3oBaHUA,
TO)Ee NOJ/Ib3YHOTCA NPaBaMM U AONXKHbI BbINONHATDL
npeAyCMOTPEHHbIE er0 HopMaMn 06a3aHHOCTAMM
(Hanpumep, cobntoaaTb TUWMHY B YCTAHOB/IEHHOE
BPEeMSs CYTOK).

Takum 06pasom, BAaCTb TEPPUTOPUANBHO-MY-
6/IM4HOrO KONNEKTMBA, OPraHM30BaHHOTO B popme
ny61M4HO-NpaBoBOro 06pa3oBaHMA (0 HEM Mbl CKa-
YKEM HUXKE) B OT/IMYME OT 06LLEeCTBEHHOIO 06bean-
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HEHUA MMEET He «Y/JIEHCTBEHHbIN», @ «MNPOCTPaH-
CTBEHHbIN» XapakTep. OHA pPacnpoCTpaHAeTcs He
Ha uyneHoB o06uiecTBeHHOro 06beauHeHuA(opra-
HW3aumm), rae 6bl OHM He HaxoAUAUCH (Hanpumep,
3a NpeaenamMu CBOEro MeCTHOro OTAENEeHMUA), Kak
3TO MMEeeT MecCTO B 0bOLLECTBEHHOM OpraHusaumuy,
a Ha /ML, NOCTOAHHO WM BPEMEHHO HaXOAALLMX-
€A HA JaHHOMN TeppuTOopUKM. TaKaa BAACTb «NPUBA-
3aHa» He K YNeHCTBY, a K Tepputopun. KoHeuHo,
KpYnHble 06LecTBEHHbIE OpPraHM3auumn, 0COHEHHO
CyLLecTByloLWMEe B MacliTabax rocygapcTsa, TOXKe
06bIY4HO MMEIOT CBOM TEPPUTOPUANbHBIE OTAENE-
HUA, a XKUTenen, cKaxem, cybbeKkta degepaymm
MOHO YCNOBHO CYMTaTb YNE€HaMW [AHHOFO ny-
6/MYHO-NPaBOBOr0 06Pa30BaHUA, HO MOHATHO,
YTO NPUYMHBI U OCHOBaAHMA ANA GOPMMPOBAHMA
TaKUX FPYNNMPOBOK U TaKOTrO «YNEHCTBa» Pasfny-
Hbl. Takas MNPOCTPAHCTBEHHAsA BNACTb MMEET He
TO/IbKO reorpaduyeckme OrpaHUYeHus, OHa orpa-
HUYEHa U NPEeAMETHO KOHCTUTYLMEN U 3aKOHaMK
rocygapctea. [1na Kaxaoro ypoBHA Tepputopmanb-
HOro My6/IMYHOIO KOMINEKTMBA U COOTBETCTBEHHO
ny6anMyHo-npaBoBOro 06pa3oBaHMA, ero opraHoB
YCTaHOBNEHbI ONpeaeNeHHbIe PAMKMU MONHOMOUNIA
N KOMNETEHLNMN.

TeppuTtOopUuanbHbii NYBAMYHBIA KONNEKTUB-CO-
06LLEeCTBO B OT/INYME OT BCEX MHbIX KONJEKTUBOB
MMeeT NpU3HaK BCeOBWHOCTM (YHMBEPCANbHbIV
XapaKTep) B rpaHULAx cBoen Tepputopum (obuue-
CTBO, HApoOZ, B rpaHMLLaX rocyAapcrea, coobLectso
(4acTb Hapopa, HaceneHue) cybbekTa peaepaunu
B €ro rpaHuuax, coobwecTtso TePPUTOPUANBHOTO
aBTOHOMHOrO 06pa3oBaHUA, MyHULMMNANBbHOIO 06-
pa3oBaHMA U T. A.). MHbIX TaKMX BCEOOBEMNIOLLLNX
06pa3oBaHMit Ha AaHHOM TeppUTOPUM bbiTb HE MO-
XeT. HmKecToAwmnii TeppmuTopmasnbHblii NyBANYHbIN
KOJINEKTMB ABAAETCA YACTblO BbIWECTOALWEFO, €ro
XKUTENN-TPaXKAaHe y4acTBYHOT B Bblbopax npeacra-
BMTE/IbHbIX OPraHOB BbIWECTOALLMX 06pa3oBaHUN,
B pedepeHaymax U T.4. BNAOTb A0 NPeACTaBUTENb-
HbIX OpraHoB W pedepeHaymos obuierocyaap-
CTBEHHOrO XapakTepa. Tak CKiagblBaeTcA eauHas
cUCTEMA TEPPUTOPUANBHBIX MYDBAUYHDBIX KOANEK-
TMBOB HApoAa, M 3Ta KOHCTATALUMA MMEET BaXKHoe
3Ha4YeHWe A4N1A peLleHuA BONpoca O eAuHCTBE My-
6/1M4HON BNIACTU B rOCyAapCcTBE M ee Pa3HOBUAHO-
CTAX (MoAensx) Ha pasHbIX YPOBHAX TEPPUTOPUASIb-
HOWM OpraHuM3auuMm rocyaapcraa.
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TepputopmanbHbliii NY6ANYHBIA KONNEKTUB UCTO-
pU4eckn M OBBEKTUBHO CKNaAabiBaeTcA ANA CO-
BMECTHOM }MU3HU Ntogen. ITo — coumanbHoe ¢op-
MupoBaHue. Takue coobuwectBa popmmnpoBanmchb
npu nepexoge K 0CeAson M3HU (Hanpumep, y
MOHTIO/I0B B UX «KOYYIOLEM rocyaapcrse» 6blau
apyrve popmbl opraHusaummn). MyouHHON, MOXKeT
6bITb, He Bcerga AOCTAaTOMHO OCO3HABAEMOM, Le-
b0 TEPPUTOPUANBHBIX KONNEKTUMBOB-COOOLLECTB
6b110 camocTosTesibHOe (NoYTW Bceraa, a Tem 6o-
nee, nocne ob6pa3oBaHUA rocyaapcTB U NPUHATMA
rocyAapCTBEHHOM B/IAaCTbiO MPABOBbIX AKTOB, — B
onpeaeneHHbIX Npeaenax) u COBMECTHOE peLleHme
BOMPOCOB KM3HEHHOro 3HaYeHuA. TakaAa cUTyauna
COXpaHAETCA U B Hale BpemA. TeppuTOopUaibHble
nyb6AnYHbIe KONNEKTUBLI, CO34aBaemMble UMK Opra-
Hbl B NpeAenax NoOIHOMOYUMN, YCTaHOBAEHHbIX KOH-
CTUTYLIMEN rOCY[apCTBa M 3aKOHAMM, UX OpPraHbl — B
npeaenax ycTaHOB/NIEHHON KOMNETEeHLMN CaMOCTO-
ATENIbHO peLatoT onpeaesneHHble BONPOCbl CBOEM
Xu3HeaeATeNbHOCTU (cybbeKkTbl Poccuiickoint de-
Aepauun — ceon, ABTOHOMHas PecnybamnKka Kpbim
— cBOM, GpaHLY3CKME KOMMYHbI (MyHUUMNANbHbIE
obpasoBaHuA) - cBOU U T.4.)

Nogyn Bcerga BbIbMPanM MAM KaK-TO y4acTBOBAIU
B oTbope cBOMX pyKoBoauTenei (Hanpumep, BO-
XAel nnemeH). dnemeHT BbIOOPHOCTM (NO Kpali-
Hell Mmepe Ha HM30BOM YPOBHE) B KaKOW-TO Mepe
COXPaAHANCA U B JaNbHENLeM, XOTA rocyaapcTso
CTafio NPOBOAUTL BMECTO «eCcTeCTBEHHOro» pau-
OHMPOBAHUA «WUCKYCCTBEHHOE», CaMO Ha3Ha4vaA
ynpasaatwowmx (soesog, rybepHaTtopos u ap.). B
nocneaHem cnyyae opraHu3aumoHHaa popma Tep-
pPUTOPMANbHOrO Ny6ANYHOrO KONNIEKTMBA U3MEHA-
Nlacb, OHa CTaHoOBMAACb GOPMOM aAMUHUCTPATUB-
HO-TEPPUTOPUANBHOWN eanHULUbl. B TakoM eanHuue
€CTb TO/IbKO HAa3HAYaeMOCTb YNPaBAAIOLLNX «CBEP-
Xy» (He cneflyeT OTOXAECTBAATL C TAKON eauMHULEN
MyHUUMNANbHOe 06pasoBaHWEe, KOTOpOe MOXKeT
C034aBaTbCA B rPaHULAX aAMWHUCTPATUBHO-TEP-
PUTOPMANbHON €NNHULDbI, HO OPUANYECKM Npea-
cTaBnAeT cobon MHoe aBneHue). BblIbopHOCTb py-
KoBoauTenen (Xxotsa 6bl UX YACTU) — CYLLECTBEHHbIN
NPU3HaK MNOA/IMHHOIO KONNEKTUBA, B TOM 4ucne
TepPUTOPMANbHOro Ny6ANYHOro KONNEKTUBA-COOb-
LLLeCTBa Kak coumanbHOro GopmmpoBaHumsA.

TepputopmanbHbii NYH6ANYHDBIA KONNEKTUB — HEe
TONIbKO coumanbHoe GOpMMPOBAHME, HO M OCHOBA
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ANA CO34aHMA TeppuTopuanbHOro nyb6anyHo-npa-
BOBOro obpasoBaHusA, ero ucxogHaa 6asa. OgHako
N GaKTUYECKN, U HOPUANYECKN 3TO pasHble ABe-
HUA. TeppUTOPUANbHbI NYBANYHBIA KONNEKTUB 3TO
npexae BCero onpeaeneHHoe coobLLecTBO UHAM-
BMOB, KONNEKTUB KUTENEN. KUTeNN — ero YneHbl
(y4aCTHMKHM), XOTA B peELUEHUMM MHOFMX BOMPOCOB
y4yacTByeT Mpexae Bcero obuierocyaapCTBeHHbIM
WA MECTHbIN Kopnyc nsbupartenei (B apyrux cu-
Tyaumax, Npu CTUXMIHbIX OeacTeuAx, nNo¥ape
M T.N. TaKMe pa3nnuma B coobuiecTBe He UMET
3HaYeHuA, O3 U NPU UCNOb30BAHUN HEKOTOPbIX
COBeLLaTeNIbHbIX MHCTUTYTOB HEMNOCPEeACTBEHHOM
AEMOKPATUN CBOM MpPEeJsIoKEeHUA MOryT NofasaTtb
N HecoBeplIeHHONETHUE). TeppuTopuanbHoe ny-
6/1M4HO-NpaBoBOe 06pa3oBaHME BbICTYNaeT [/1aBs-
HbIM 06pa3oM He Kak coobLLecTBO MHAMBWUAOB, A
KaK opraHuM3aumoHHaa ¢dopma camoonpeneneHus
(anA rocymapctsa, HauMu) MAKM CaMOOpPraHM3aLnm
TEPPUTOPUANBLHOIO NyHAMYHOTO KONNEKTUBA (KOH-
KPETHbIN cybbeKT pegepaummn, onpeaeneHHoe Mmy-
HUUMNanbHoe obpasoBaHue U T.4.), KaK eauHuLa,
MMeloLLan CBOM NOIHOMOYMA, CBOW OpraHbl BAaCTH
(o xapaKTepe TaKoM BAaCTU Ha Pa3HbIX YPOBHAX Mbl
CKAXKEM HUIKE), KaK CTPYKTYypa, MMeoLLLas CaMoCTO-
ATenbHoe bbiTHe.
My6anyHanA BAACTb U rOCYAapPCTBEHHAA BNACTb
Bnactb B ee 06LWECTBEHHDBIX, FOCYAAPCTBEHHDIX,
MHbIX GOPMaxX MMMAHEHTHO MNPUCYLLA KONNEKTU-
BMCTCKOMY 06beANHEHMIO (CaM YeNOBEK CYLLECTBO
KOJINEKTUBUCTCKOE), OHA HEOOXOAMMbBIN 3N1eMeHT
U3HU W AeATeNbHOCTU Ntofeir B coobuiecTsax.
Bnactb 06bEKTUBHO BblpacTaeT M3 «0bOLWMX Aen»
KonnekTmea (6e3 aToro coobuwectBa Kak KO/eK-
TUBA HET), OHa HeobxoauMa A5 ero opraHM30BaH-
HOCTW NPW BbINOJIHEHWUW TAKUX AeN, ANA COrnaco-
BAHHOCTU M ONpPeAeneHHOro eauHCTBA AEeNCTBUN.
BnacTb -3TO NPOA0/KEHME PYKOBOACTBA KONNEKTU-
BOM, ocoban ¢opma pyKoBOACTBA, KOTOPOE Heob-
XO4MMO KONIEKTUBY NO camol ero npupoge. Takoe
PYKOBOACTBO C CAMOTO Hayasia BK/IKOYAET 3/1IEMEHTDI
obLiecTBEHHOM BAaCTU, Ha onpeaeneHHoM cTagnu
CTAHOBMTCA BNACTbIO, MPU ONpPeaeneHHbIX YCNOBU-
AX U B ONpeAeneHHbIX KONNEKTUBAX — COLMA/IbHOM
BN1ACTblO, @ B KO/MIIEKTMBAX 0COHOro poaa, o KoTo-
PbIX CKA3aHO BbllWe, - cneunduryeckon pasHoBUA-
HOCTbO COLMANBbHOM BNACTU - NyBNYHOMN BNACTbIO,
KoTopasa MmeeT ocobyto GopMy CBOErO BblparKeHUsA
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—CYBEPEHHYI0 rocy4apCTBEHHYIO BAACTb.

Ona coxpaHeHUA KONNEKTUBA M OCYLLECTB/IEHUS
obwmx pen npeanonaraerca npuopuTeT 06LKMX
WMHTEPecoB Hafg, YaCTHbIMM (NpU KOHONMKTE MHTe-
pPEecoB €ero YneHbl MOryT MOKMHYTb AaHHbIA KON-
JIEKTUB, HO MOTyT U H nokuaaTtb). Kpome TOro, B
KONNEKTMBE BO3HWMKAIOT pa3Hble NpeacTaBAeHMA O
coAeprkaHMM obLUKNX Aen 1 O NYTAX UX OCYLLECTB/E-
HUA, OOBEKTUBHO CKIaAblBalOTCA pasHble (B TOm
yncne KoAMYECTBEHHO M MO HEKOTOPbIM MHTEpe-
Cam) KaTeropum pyKoBoauTENEN U PYKOBOAUMbIX
(npaBAwWwmMx M ynpasnsembix). Bnactb 06bEKTUBHO
Heobxoauma ana Toro, Ytobbl pagu CoXpaHeHuA
coobuiecTBa perynmpoBatb U 0CnabnaTb NPOTUBO-
60pCcTBO OTAENbHbIX ANL, U FPYNNUPOBOK, KOTOPbIE
HapAaay ¢ o6WMMKM MMEOT CBOM MHAUBUAYAJIbHbIE
WM YaCTHblE MHTEPECHI, U OHW Ha onpeae/ieHHOM
3Tane moryT Bo3061a4aTtb Hag obWmnmm, NpUBeECTH
K pacnagy Konnektuea. Bnactb oxpaHseT ero, obe-
cneymsaeT cobnogeHne yCTaHOBAEHHOrO NopAaaKa
(B onpegeneHHbIX coobuwecTBax — NpaBonopaAaKa).
Mostomy ntoboii BAACTU NPUCYLL, SNEMEHT NPUCY K-
OEHMWA, YTO OCYLLECTBAAETCA B PA3/INYHbIX —TrOCY-
[APCTBEHHbIX, MHbIX NYBANYHbIX M 06LLECTBEHHDIX
dopmax.

MocKonbKy pedb MAeT o coobuiecTsax ntoaen, 0b-
NlafaoWmnx cosHaHMEM M BONEN, ANA couMabHOM
B/IaCTM 0COBEHHO BarKeH ¢GaKT «MPUCBOEHMA 4y-
*Kon Bonm».[11] Takoe nNpuceBoeHMe npeanonaraet
dn3nYecKoe UAN NCUXMYECKOe BO3AENCTBUE, B KO-
TOPOM B KaKOM-TO GOPMe 3a/10XKEHO NPUHYKAEHNE
WK yrpo3a npuHyxaeHua. OgHako Ans coumnanb-
HOW B/IAaCTU TaKoe BO34ENCTBUE AO/IKHO MMETb He
JINYHOCTHbIN, @ UHON, OOLLECTBEHHbIN XapaKTep, a
ANA BNacTM B TeppuTopuanbHom nybamyHo-npaBo-
BOM 06pa3oBaHMu - Ny6NYHbIN XapaKTep (PO6UH-
30H Ha HeEOOMTAaeMOM OCTPOBE, MCMO/Ib30BaBLLUNIMA
Yyrpo3y NPUMEHUTb wWnary, npuber no cywecrey
He K NPUHYXAEHUIO a K Hacuauto, a, 4tobbl obpa-
TUTb Ty3emua B paba). MybanyHoe npuHyKaeHue
B 3aKOHHbIX COLMANbHbIX COObLLECTBAX B OTANYMNE
OT HacuAMA ABAAETCA NPAaBOMEPHbIM, 3aKOHHbIM U
BblpaXaeTcs B pa3/IMYHbIX HebnaronpuATHbIX NO-
cneacTBuax ana obbekTa BacTBoOBaHUA. [Ans coum-
aNbHOM BNACTU, Kak U AN BNACTU BOOOLLE, BaXKHbI
MHoOrune apyrve ¢pakTopbl — ee NOTEHUMAN, pecypchbl
peanbHasA cnna, CnocobHOCTb HE TONbKO YrpoXKaTb,
HO M OCYLLECTBAATb YrPo3bl.
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TakMm ob6pasom, eciv NonbITaTbCA B KayecTse
paboyero onpeaeneHns oOxapaKTepusoBaTb CO-
LUMaNbHYO BNACTb B ONpeaesieHHbIX KOM/EKTUBAX,
TO B CW/Yy UX MHOroobpasma MOXKHO NpeanoXuTb
Wb BecbMa abcTpakTHYO GOpMynnMpoBKy. Buau-
MO MOKHO CKa3aTb, YTO coLManbHas BAACTb B CO06-
wecrtBax (1 nybamMyHan BnacTb, Kak ogHa u3 Hambo-
Nlee nelCTBEHHbIX ee Pa3HOBUAHOCTEN, O HEN peydb
NnonaeT HWU¥XKe) 3TO 0CO3HaBaemMoe CTOPOHamu 06-
LLLeCTBEHHOIO OTHOLIEHMA NPUCBOEHME CybbeKTOM
(KonnekTMBOM, €ro opraHamm) 4yy>Kom Bonu (Bonu
WHAMBUOOB, @ PYKOBOACTBOM KO/I/IEKTUBA — YNpaB-
JIeHYECKUM NEePCOHANIOM - MHOTAA U BOMN KONINEK-
TMBa B LL/IOM) MO BOMpPOCaM «ObOLWMX Aen» nop,
YrpO30# 3aKOHHOTO NPUHYXAEHMUA OT UMEHW CYOb-
€KTa B/IaCTBOBAaHMA, UMEIOLLEro ANa 3TOro peasb-
Hble BO3MOHOCTU, XOTA TAaKOe OTYYKAEHWE BOU
06bEKTOM BNACTBOBAHMA Yallle BCEro, MO KpanHe
Mepe, BHELIHe, UMeeT A06POBO/IbHbIN XapaKTep.

MocnegHAA 4YacTb 3TON GOPMYAUPOBKMU
O4YeHb BarkHa. MHAMBKUADbI, NX OOLLHOCTM camu ny-
TEM ro/IoCoBaHMA, B UHbIX popMax nepeaatoT CBOHO
BOANO (pasymeeTcs He BClO, a MO BONpPocam 0b6Lwmx
Aen[12]), noaumHAA cBOO AEeATENIbHOCTb NO TaKUM
BOMpOCaM UeNAM W MpaBuaam, YCTaHOBEHHbIM
Co0bLWEecTBOM, CO34aHHbIM MM TEPPUTOPUANBHBIM
nyb6AnYHbIM OpraHmMsaumam. B ux uymcne n camo
rocyaapctso. Bce Takue opraHusauuu, BKAKOYas
rocyapcTBo, Mbl Ha3blBaeM TEPPUTOPMANbHbLIMU
ny6anYHo-npaBoBbIMKU 0bpasoBaHMpaAMKU. CoBcem
WHOW BOMPOC, YTO NpuobBpeTeHHble TakMM obpa-
30M MOHOMOYMA OpraHaMm Takmx obpasoBaHuUN,
NX AONKHOCTHBIMU TMLAMU MHOTAA UCNO/b3YHOTCA
COBCEM WMHaye, B TOM YMcCae NPOTUB CaMoro coob-
LecrTBa.

Kak roBopunocb, nybamMyHan BnacTb, Kak ocobasn
Pa3sHOBUAHOCTb COUMANbHOM BAAaCTU, BO3HMKaeT
B 0CODObIX KonnekTuBax-coobuiecrtsax. OauTenb-
Hoe BpemA eAMHCTBEHHbIM KOJ/MEKTUBOM-CO0D-
LLEeCTBOM TaKOro poAa B OTEYECTBEHHOM HaykKe,
KOTOpas MCNo/Mb30Basna MAPKCUCTCKUIM noaxoa,
CYMTANOCh rOCYAapCTBO (B 3apybe)kHoi Hayke
3TK npobnembl He pa3pabatbiBanuck). Co Bpeme-
HU paboTbl ®.JHrenbca «MponCXoXKaeHNE CembMy,
YyacTHOM cobcTBEHHOCTM U rocyaapcTea» (1884) ny-
6MYHanA 1 rocyaapcTBEHHAA BNACTb OTOMAECTBAA-
nvcb. Takoe oToXKaecTBieHMe Bbl/10 3a10KeEHO eLle
B [lpeBHem Pume (ero aBTopbl XopoLlo pa3spaboTa-
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/M YacTHOe MNpaBo, HO NY6ANYHBIM MPABOM 3aHU-
Manuncb Mano). To, YTo ABAAETCA FOCYAAPCTBEHHbIM,
OAHOBPEMEHHO ObINI0 3TO AN1A HUX TaKXKe 06LWmM,
06LWecTBEHHbIM, NYH6AUYHBIM. UHCTUTYTbI PUMCKO-
ro YacTHOro npasa HblNM NO3¥Ke 3aMMCTBOBAHDI (C
HEKOTOpPbIMK M3MeHeHnAMK) B EBpone, a BMecTe C
HUMW NepeLwIn U HEKOTOPbIe MOHATUA NybanYHO-
ro Npaea, BKAKOYAA OTOXKAECTBAEHNE NYBANYHOW U
rocyAapCcTBEHHOM BAACTHM (B TOM uyncie 1 B paboTtax
[OPEBOJOLMOHHbIX POCCUACKUX aBTOPOB).
MapKcu3m NPOAO/IKUA 3Ty Tpaauumio. Ha co-
CeHUX CTpaHuLax cBoel paboTbl P.IHresnbc mc-
MONb3yeT KaK TOMAECTBEHHble TepmuHbl:l) die
offentlicher Gewalt, die offentlicher Macht (sto
nepeBefeHO Ha PYCCKUM A3bIK CA0BamM «nybauny-
Hana BiacTb») u 2) die Staatsmacht, die Staatsgewalt
(rocymnapcTtBeHHas BnacTb). BTopas rpynna Tepmu-
HOB ZLOMYCKAET TO/IbKO OAHO3HAYHbIN nepesog, (OH
yKasaH).[13] Y7o ke KacaeTca offentlicher, To B cBo-
el ocHoBe -3T0 «nybnunyHbiii/as/oe» ( ero ocHoBa
— offen - B cmbicne obwmin, OTKPbITbIN ANA BCEX),
XOT B HeEKOTOpbIX cnoBocoyeTaHmax Offentlicher
MOMET CTaTb A4/1A PYCCKOro nepesoaa baumxe K cno-
BY rocygapctBeHHbI (Hanpumep, ein Offentlicher
Angestelter — ny6anYHbIN cnyXKawmin, ona poccmin-
CKOTO MEHTaNUTETA: HaXOAALWMWCA HA rocypap-
CTBEHHOM cNyK6e). @ DHrenbe B KAaYecTBe IM1aBHOMO
NPW3HaKa rocyaapcTaa, Kak ocoboro ABNeHUs, cme-
HUBLIEro NepBOObLITHO-OOLMHHYIO OpraHM3auuio,
Ha3Ban nybanyHyto Bnactb (O6ffentlicher Gewalt). B
POCCUICKUX y4eOHUKAX NO TeOpMM rocypapcTea m
npaBa B COOTBETCTBMM C Teancom P.dHresbca B CO-
BETCKOE BPOEMS BCEraa yKa3blBaioCb, YTo nybany-
HaA BNACTb - OCHOBHOWM NpPM3HAK rocyaapcrea. 310
COXPaHWUNOCh B POCCUICKOM NUTEpPATYpeE U Tenepsb.
B 1884 r., korga ®.9Hrenbc nsgasan ceoto paborty,
TaKoe OTOXAECTB/IeHNE MO0 6bITb MOHATHO. [ py-
rmx nybamnyHo-npaBoBbIX 06pa3oBaHUN, KPOME ro-
CyAapcTBa, TOrAa NoYTh He 6bINo (Menkne cybbek-
Tol pepepaumm, nHorga obLWMHHOrO TMNA, B EBpone
6b11M ToNbKO B LUBEMULApUK, OHUM He NpuBAEKaNU
BHMMAHMA CNELMaNNCTOB 06LLECTBEHHbIX HAYK TOTO
BpemMeHu, Aa v nos:xe).[14] TeppuTopmnanbHblie aB-
TOHOMMUU KOHCTUTYLMAMMU HE NpeayCMaTpUBaIUCD.
MyHuuMnanbHble 06pa3oBaHMA CyLW,ECTBOBAN MO
TPaAULMM KaK pe3ynbTaT MUIOCTU MOHApPXoB — Mo
MX YKaNoBaHHbIM rpamoTam OTOXKAECTBAeHME ny-
61MYHOM U rOCYAapPCTBEHHOM BNACTM He Bbi3blBaNo
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TOrAa KPUTUMKKM HaydHoro coobuiecTsa.

B HacToswwee Bpema cuMTyauma B MUPe U BHYTPU
MHOIMX rOCYAApCTB KapAWHANbHO M3MeEHWNacsh.
Cpean npubnusmtenbHo 210 rocygapctB mupa
nmeetca novytn 30 depepaumnii, uncno cybbLeKkToB B
HUX (LUITATOB, 3eMENb, NPOBUHLWN U Ap.) COCTaBASA-
et 6onee 400. CywecTtByeT okono 20 rocyaapcts ¢
TeppUTOpPMaNbHbIMU aBTOHOMHbIMW 06pa30BaHUA-
MK, ux bonee 200 (npaBaga, B ogHom Kutae 154).
Ynucno myHuUmMnanbHbix 06pa3oBaHU CO CBOMMM
OpraHamu camoynpas/ieHUA TONbKO B OTAe/IbHO
B3ATOM KPYMHOM rocygapcree MHOrga cocraBaser
AEeCATKN Tbicay (Hanpumep, B Poccumn — bonee 25
Tbica4, Bo ®paHumnm 6onee 30 Tbicad). Kak roso-
pUNOCb, UX OpraHbl OCYLECTBAAIOT OT UMEUN UX
HaceneHna BNAcTb Ha AaHHOW Tepputopun. Takme
nyb6anyHo-npasoBble 06pa3oBaHMA MMEKOT CBOM
npeameTbl BeaeHWA (BONPOCbI MECTHOro 3Haue-
HUA B MYHWLUMNANAbHbIX 06PAa30BaHUAX, AaBTOHOM-
HOro 3Ha4YeHMA B TepPpPUTOPUAJIbHBIX aBTOHOMMUAX,
CBOW BOMPOCbI Ha ypoBHe cybbeKkTa dpeaepauumm,
roCygapCTBEHHOIO 3HAYeHWA ANA rocyAapcTsa),
nonHomoumna. OHKM cO34at0T CBOM OpraHbl (Hanpu-
Mep, 3aKoHoZaTe/IbHble cobpaHunA B cybbekTax PO,
napnameHT B LWoTnanauun, NpesngeHT TaTapcTaHa,
npasuTenscTBo Huxkeropoackon obnactu, coseTbl
M M3pbl B MyHUUMNANbHbIX 0bpa3oBaHunax PpaH-
unn n ap.). B npegenax ceoert KOMNETEHLUN OHU
M34a0T HOPMATMBHbIE aKTbl, NogaeXxalme Ucnon-
HEeHUI0 Ha UX TeppuTopun. B HMX nposoaAaTca pe-
depeHaymbl N0 BONPOCAM, OTHOCALMMCA K npes-
MeTam BeAeHUA TakMx obpa3oBaHWI, AEUCTBYIOT
ApYyrMe WMHCTUTYTbl HEeNOCPeACTBEHHOW AEeMOKpa-
™MK (B TOM umncne BblIGOpbI NPeaCTaBUTENbHbIX, A
WMHOTAA U UCMONHUTENbHBIX OPraHoB - rybepHaTo-
poB, M3poB). OT MmeHn NybAMYHO-NPABOBbIX 06-
pa3oBaHWN U3[A0TCA MECTHble NpPaBOBble aAKTbI.
Cnosom, HaxogdAwWmMeca B COCTaBe rocyapcrea, Ha
rocyfapCTBEHHOM TeppuTopuM Nyb6ANYHO-NPABO-
Bble 06pa3oBaHMA OCYyLWeCTBAAIOT COOCTBEHHYIO
BNACTb Ha CBOEW TEPPUTOPUM, HO B Npeaenax npea-
MeTOB BeAeHMA U MOJIHOMOYMM, YCTAaHOBAEHHbIX
KOHCTUTYLIMEN N 3aKOHAMM FrOCYAapCTBa.

O «cBoelt BNaCTU» roBOPUTCA BO MHOTMMX OCHOB-
HbIX 3aKOHax cybbekToB PP. Cownemca B KayecTse
npumepa Ha cT.7 YctaBa BopoHerkckoi obnactm
B peg, 2010 r. B Hen rosopwuTca: «...*Kutenm Bopo-
HEXCKOM 061aCTU OCYLLLECTBAAIOT CBOKO BNACTb KAk
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HenocpeaACcTBEHHO, TaK M Yepe3 opraHbl rocygap-
CTBEHHOM BnactM BopoHexckon obnaactu»[15].
dopmynnpoBKa «rocygapcTBeHHaa BnacTb Bopo-
HEeXCcKol obnactm» (aHaNoOrMYHbIM TEe3nc NoBTO-
pAETCA BO BCEX OCHOBHbIX 3aKOHax cybbeKToB PD)
nopoXKaeHa HeToYHOCTAMU GOpPMYANPOBOK KOH-
cTuTyumnmn PO, Kotopas B MHOrux ctatbsx (5,73.77 u
Ap.) Ha3biBaeT cOBCTBEHHYIO BlAcTb Cy6beKkTOB PO
rocyaapCcTBEHHOM BacTbio, @ B CT.5 pecnybamku —
cybbekTbl PP - rocygapcteamum). O opuanyeckmx
NocneacTBMAX, KOTOpble MPOMCTEKAT M3 TaKMX
bopMynmMpoBOK (Hanpumep, cneayet AONYCTUTD,
4YTO Ha TeppuTopun Poccum cywecTBytoT 22 rocy-
[apcTBa, B NTepaType yxKe nucanu). B gaHHOM
C/y4yae Ham BaXKHO 06paTUTb BHMMAHWE Ha C/IOBO-
coyeTaHue «CBOA BNacCTb» cybbekTa PO.

OTpuuaTb 3TOT PpaKT HEBO3IMOKHO. TOT, KTO Noa-
Bepranca wrpady no 3akoHam cybbeKkta deaepa-
UMM (3a 6e3buneTHbIM nNpoesn B rOPOACKOM Ha-
3eMHOM TpaHcnopTe wtpad B 1000py6. B 2011 T
B r.MOCKBe yCTaHOB/NEH ee 3aKOHOM, @ He 3aKOHOM
P®), KTO MCNbITAaN HAKa3aHMe 3a HapyLWEeHNEe MyHK-
LMNaNbHOro NOCTAHOB/IEHMA O COBAOAEHUN TULLIN-
Hbl B ropoAe B HOYHOE BpeMA UAMU MHble agMUHU-
CTPaTMBHbIE HaKa3aHMA, OLWYTUA 3TO Ha cebe

Bnactb nybanuyHo-npasoBoro obpa3oBaHus,
WMHOro, YeM rocyaapcTBO, OCYLLECTBAAEMAA HA Ya-
CTU TeppuTOpUM rocyaapcTBa, He obnapgatowan
NOTHOMOYMAMM FOCYAAPCTBA, HE MOXKeT BbITb Ha-
3BaHa rocyAapCTBEHHOM BNACTbIO. ITO TOXKe ACHO.
[oCcyAapCcTBEHHAA BNAACTb OCYLLECTBAAETCA Ha BCEn
TEPPUTOPUN FrOCYAAPCTBA U, PA3YMEETCA, HA TeppU-
TOPUU, KaK[oro n3 nybnmyHo-npaBoBbix obpa3o-
BaHUM. Ha Tepputopmn Bcex nybanyHO-NpaBoOBbIX
obpa3oBaHM AENCTBYIOT 3aKOHbl [OCYAAPCTBa,
aKTbl NPABUTENBCTB U APYrue akTbl, U3gaBaemble oT
WMEHWN roCyAapcTBa, AEUCTBYIOT OpraHbl, CO34aH-
Hble rocyapCTBOM, Ha3HaYeHHbIe OT UMEHM rOCy-
AapCTBa JOMKHOCTHbIE Nnua (Hanpumep, rybepHa-
TOpbl WTatos B MHAUKM n rybepHaTop aBTOHOMUMK
AnaHAcKMx ocTpoBOB B PUHAAHAUM, eaepanbHble
cyabl B Poccumn, npeacrasutens npesngeHta Ykpa-
WHbl B KpbiMy, rnaBHble ynpaBieHWA, OTAENbl U
OTAENEHUA MUHUCTEPCTB U BEAOMCTB (Hanpumep,
MBZ) B cybbekTax PO 1 KpynHbIX MyHULMMNANAbHbIX
06pa30BaHUAX (Ha3HAYEHHbIX AOMKHOCTHbLIX L,
obuwelt KomneTeHUuMn no obuemy npasuay HeT B
HW30BbIX MYHUUMNANBbHbIX 06PAa30BaAHUAX OBOLWMH-
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Horo Tuna).
Takum obpasom, TepMUH «NybanMYHaA BNacTb» B
COBPEMEHHbIX YCNOBUAX 0OWMI AnAa counanbHOM
BNACTU BO BCEX TEPPUTOPMA/bHBIX NyOANYHO - Npa-
BOBbIX 06pa30BaHUAX, HO OHWU — pa3Hble. focyaap-
CTBO, pacCMATpMBAEMOE KaK TeppuTopuanbHoe
nybanMyHo-npaBoBoe o6pasoBaHMe (rocyaapcTso
MMEET TaK}Ke MHOIO APYrnX CTOPOH) NPUHLMNNANb-
HO OT/INYAETCA OT WMHbIX KOMJIEKTMBOB-COO6LLECTB
nogobHoro poga. EctectseHHO, 4TO NOA06HO pas-
HbIM MOZENAM COUManbHOW BAacTu (obLiecTBeH-
HasA 1 NybanyHas BNaCTb) HEOAMHAKOBbI U MOAEN
nybaAnYHOM BNacTW. Bblwe y)Ke ynoMUHANAUCL He-
KOoTOopble M3 HUX. [leTanbHbl aHanM3 BbIXOAWUT 3a
pPaMKK CTaTbMW, Mbl NLWb NEPEYUCIUM TaKME MO-
Aenn. 3To cyBepeHHaa rocyaapcTBeHHaa nybauy-
HaA BAacTb, rocygapcTBeHHonoaobHaa (MAn Kea-
3K-rocypapcTBeHHan) nybanyHana BaacTb cybbeKTa
denepaumnm, aBTOHOMHaA nybnmvyHaa BnacTb Tep-
PUTOPMANbHOIO aBTOHOMHOro 0bpas3oBaHuA, Tep-
putopmanbHaa NybanyHaa BAacTb MyHULMMNANbHO-
ro o6pa3oBaHuUA (MecTHoe camoynpaB/ieHue).
dnemeHTbl NyH6ANYHOM BNACTU CYLLECTBYHOT Y KOH-
denepaumm (B HacTosLwee BpeMa 6aU3KK K KoHbe-
Aepaumam Esponerickunin cotos, Coto3Hoe rocyaap-
ctBo benopyccun n Poccun. degepauma bocHua u
lepueroBuHa), y Coto3HbIX Uan deaepanbHbIX Tep-
PUTOPUIA, B aCCOLMMPOBAHHbIX (HEMONHOMNPABHbIX)
wratax CLWA, B 0bWMHHbBIX coobLiecTBax Masibix
KOPEHHbIX HapoAoB, B HEKOTOPbIX pe3epBaLusx,
NMEIOLLLMX 3N1EMEHTbI CAMOCTOATENbHOCTMU.
MNpobnembl mopeneit NnybanYHOM BAACTU Tpe-

6ytoT ganbHenwemn paspaboTku. Ham 66110 BarKHO
NnpuBAEYb K 3TOMY BHMMaHMe. 17 ceHTabpa 2013 r.
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MpopeKTop no y4ebHo-opraHn3aLUMoHHOM paboTe n
MeXAYHaPOAHbIM CBA3AM MHCTUTYTa SKOHOMMKM U ynpasae-
Hua ECOMEN

r. TannnH, 3cToHcKas Pecnybnunka

MpeanctaBneHHas CTaTbsa NOCBALLEHA BONPOCAM 3alLMTbl NpaB 3aCTPOMLLMKA MPU YCTAaHOBNEHUW MpaBa
3aCTPOMKKN. ABTOPOM aHA/IM3UPYIOTCA NONOMKEHUA ICTOHCKOrO 3aKOHOAATENbCTBA O 3alUWUTE BNAAEHUA U
cob6CcTBEHHOCTM, 3aTParnMBaloTCA BONPOChl 0becrneyeHma 3aKOHHbIX NPaB U MHTePecoB 3acTPONLLMKA, pac-
CMaTPMBAIOTCA HOPMbI, KacatoLlmecs NpeaenoB U MEXaHU3MOB MX 3aLLMTbI, B YaCTHOCTU, NOCPEACTBOM
MCMNONb30BAHWUA PA3/IMYHbIX BELLHO-NPABOBbLIX MCKOB.

KnioueBble cnoBa: npaBo 3aCTPOMKKN, OFPaHMYEHHOE BELHOE NPaBO, HEABUKMMAA BeLlb, 3aCTPOMLLUK,
BELLHO-NPaBOBOMN UCK.

The presented article is devoted to the protection of the rights of the developer with a right of building.
The author analyzes the position of the Estonian legislation on the protection of ownership and property
issues are concerned to safeguard the legitimate rights and interests of the developer, discusses the
rules relating to the limits and mechanisms for their protection, in particular through the use of various
proprietary and legal claims.

Keywords: the right of development, limited real rights, the developer, proprietary claim
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}KypHan KOHCTUTYUUOHAWU/IU3Ma U MPaB 4Ye/10BEKa

« rpam,anCKo-npaBOBoﬁ MmexXaHU3M 3allunTbl Npas 3a-

CTPOMLLMKA NPU YCTAaHOBJIEHUM NpaBa 3aCTPOUKH (no
3aKOHOAATEeNbCTBY ICTOHCKOU Pecnybaunku)»

B coBpemMeHHOM 3CTOHCKOM 3aKOHOAATENbCTBE
NpPaBO 3aCTPOMNKM ABNAETCA CAaMOCTOATE/IbHbIM MH-
CTUTYTOM iura in re aliena, B COOTBETCTBMU C KOTO-
PbIM, HeABUKMMaAA Belllb (3eMe/bHbI y4aCTOK) MO-
XeT bbITb 0bpemeHeHa Takum 0bpasom, YTo NP,
B MO/1b3y KOTOPOTO YCTAaHOB/IEHO NPAaBO 3aCTPOMKY,
No/y4YaeT CPOYHOE OTYYKAAEMOE U Hac/lenCTBEH-
HOE NPaBO MMETb Ha HEeABUXMMOWN BELLM HEOTTOP-
KMMO COegMHEHHOe C nocnegHel cTpoeHune (4. 1
CT. 241 3aKoHa o BelllHOM npase, Aanee - 30BM[1]).
Odpyrumn cnoBamu, NpaBo 3acCTPOMKKM NpencTaB-
naet coboir obpemeHeHMe 3eMesibHOro Yy4acTKa,
Ha OCHOBAHWW KOTOPOTO JINLO MOXKET CTaTb COb-
CTBEHHMKOM CTPOEHUSA, BO3BEAEHHOTO Ha YyXKOM
3eme/IbHOM y4YacTKe.

Bo3porkaeHne npasa 3aCcTPOKK, AeNCTBYIOLLETO
B CcTOHMU B Nnepuog spemenmn ¢ 1940 no 1949 roapl,
npousowsio B8 1993 rogy. 3tomy cnocobcTBoBaNn
[1Ba OCHOBHbIX OOCTOATENbCTBA: BO-MEPBbIX, KOH-
CTUTYLMOHHOE NPU3HaHME YaCcTHOM COHBCTBEHHOCTH
Ha 3em/10[2] 1, BO-BTOPbIX, 0OBEKTUBHO U3MEHMB-
Leecs COOTHOLLIEeHME 3eMe/IbHOTO U FParKAaHCKOro
npasa B peryJiMpoBaHMM 3eM1EN0Nb30BaAHUS.

3a npeablayLMii Nepuog, cywecTBOBaHUA NpaBa
3aCTPOMKM Obll HaKoN/eH A0BOJ/IbHO OOLLMPHbIN
OMbIT €ro MPakTUYECKOro NMPUMEHEHUA, KOTopbIi
No3BONSAET YATU OT NOBTOPEHMA HEKOTOPbIX OLLU-
60K B NPaBOBOM PeryMpoBaHnM 3TOro MHCTUTYTA B
HacToAlem. Hanpumep, 3CTOHCKUIA 3aKoHOAaTeNb
npeaycMoTpen He TONbKO Nyb6/MYHbIN, HO M YacT-
HONPaBOBOWN (AOroBOpPHbIA) NOPAAOK YyCTaHOBAE-
HWA NpaBa 3aCTPOMKM, a TaKXKe COBEPLLUEHHO onpe-
AENEHHO peLlnn BONpoC O TUTY/Ie 3aCTPOMLLNKA B
OTHOLIEHMW BO3BEAEHHOIO MM HA y4yacTKe CTpoe-
HUA.

TaKe KaK COBCTBEHHUK HeABUKMMOW BeLLM, 3a-
CTPOMLIMK BMNpaBe 3aWMlLaTb CBOM HapyLUEHHble
npaBa Ha OCHOBAHWM NOJIOXKEHWI O 3aLLMTe BNaje-
HUA 1 3awmTe cobectBeHHocTm([3] (cT. cT. 40-48, 80-
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90 30BM)[4].

KaK M3BECTHO, K YNC/Y BELLHO-NPABOBbLIX MCKOB
OTHOCATCA UCK 06 NCTPEebOBaHUM MMYLLECTBA U3 Yy-
YKOrO0 HE3aKOHHOro BNaAeHMA (BUMHAWMKALMOHHbIN
MCK), UCK 06 YCTPaHEHUW HapPYLLUEHWI, He CBA3aH-
HbIX C IMLIEHMEeM BNageHuUa (HeraTopHbIN UCK) U
WCK O NPU3HaHMM NpaBa COH6CTBEHHOCTM.

B cooTseTcTBMM co cT. 80 30BI1, npaso Ha BUHAM-
KaLMIo NPUHAANEKNUT COOCTBEHHMKY, yTPaTUBLLEMY
BNafieHMe Belblo. YUMTbIBAsA MONOXKEHMA 4. 4 CT.
241 308BI1, yKa3aHHbIM NPABOM MOXeT BOCMO/b-
30BaTbCA M 3aCTPOMLLMK, KOTOPOMY MPUHALNEKNUT
npaBo cob6CTBEHHOCTM Ha CTPOEHMe, BO3BEAEHHOE
Ha npaBe 3acTpoMku. lNocnegHuii umeeT npaso
TpeboBaHMA K KaKAOMYy, KTO BNaZeeT ero Belbto
6e3 NpaBoOBOro OCHOBaHMUA.

B KayecTBe oTBETYMKA MO BUHAMKALMOHHOMY
MCKY BbICTyMaeT GaKTUYEeCKMI BRagenel, Mmylle-
CTBa, HE3aKOHHOCTb B/IaAEHMNA KOTOPOrO NOANIEKNUT
[0Ka3blBaHMIO B BUHAMKALMOHHOM npougecce.

B cooTBeTCTBMM C AEMCTBYHOLLMM 3aKOHOAATE b-
CTBOM, AN1A NpeAbABAEHUA BUHANKALMOHHOIO MCKa
HeobxoaMMO O4HOBPEMEHHO Hanuyme psaaa ycno-
Buit. Mpexkae Bcero, TpebyeTtca, YTobbl 3aCTPOMLLMK
6bIn AnweH ¢aKTUYECKOro rocnoacTsa Hajd CBOUM
MMYLLLEECTBOM, KOTOpOE BbIObINO U3 ero BAageHus.
Ecnv umyuiectBo HaxoguTcA Yy 3acTPOMLUMKA, HO
KTO-TO OCMapuWBaEeT ero npaBo WAWU CO34AET KaKu-
e-1Mbo NpenATcTBUA B NOMb30BAHUW WAWU pacno-
PAXKEHUN UMYLLLECTBOM, MPUMEHSAIOTCA MHbIE Cpes-
CTBa 3aLWMTbl, B YaCTHOCTU, UCK O NPU3HAHWUM NpaBa
COBCTBEHHOCTM UM UCK 06 yCTpaHeHMM npensT-
CTBWM, HE CBA3AHHbIX C IMWIEHUEM BIALEHUS.

Hanee, Heobxoanmo, YTobbl UMYLLECTBO, KOTO-
POro INLWNCA 3aCTPOMLLMK, COXPAaHWUIOCh B HaType
N Haxogunocb B GpaKTUYECKOM BlAfEHUN ApPYroro
nvua. Ecnm myecTtBo yKe YHUUTOXKEHO, nepepa-
60TaHo unu noTpebaeHo, NpaBo COGCTBEHHOCTU Ha
Hero Kak TakoBoe npekpauwiaerca. B atom cnyyae
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3aCTPOMLMK MMEET NPaABO NNLIb Ha 3ALUNTY CBOUX
MMYLLLECTBEHHbIX MHTEPECOB, B YaCTHOCTU C MOMO-
WbIO MCKA U3 NPUYMHEHMA BPESA UAM UCKA U3 He-
OCHOBaTeNbHOro oboraeHums.

BMHAMLMPOBATL MOMKHO NNWb UHAUBUAYANb-
HO-onpeAenéHHOe MMYLLEeCTBO, YTO BbITEKAET M3
CYLWHOCTN AAHHOrO MCKa, HanpaB/JEHHOro Ha BO3-
BpAT 3aCTPOMLUMKY MMEHHO TOro Camoro Mmylie-
CTBa, KOTOPOE BbIObINO U3 €ro BNageHUA.

HakoHeLl, BUHANKALUNOHHbIMA UCK HOCUT BHEAOTO-
BOPHOM xapakKTep. T.e., ecnm TpeboBaHMe 3acTpoit-
LLMKa BEPHYTb €My Bellb OCHOBbIBAETCA Ha AOM0BO-
pe, paHee 3aK/IlOYEHHbIM C OTBETYMKOM, CUYMTaTb
Takoe TpeboBaHne BUHAMKALMOHHBIM MCKOM HeNb-
3.

MNpegmeToM BUHAMKALMOHHOIO MCKa ABNAETCA
TpeboBaHMe O BO3BpaTe MMYLLECTBA M3 HE3AKOH-
HoOro BnageHua. Ecam uctew ctaBuT Bonpoc o npe-
AOCTaBNEHUM €My PAaBHOLEHHOro nmyLlecTsa nMbo
BbINjaTe AeHEXHON KOMMNEHCaLMN, OH AOMKEH A0-
61BaTbLCA 3TOrO C MOMOLLbIO MHbIX CPEACTB 3aLLMUThI,
B YACTHOCTMW, UCKa U3 NPUYMHEHNA Bpeaa.

Hapagy c npegmeTom ncka uctew, omxkeH chop-
MY/IMPOBATb €ro0 OCHOBaHWE NYTEM yKa3aHUA Ha Te
topuandeckme ¢GakTbl, C KOTOPbIMU OH CBA3bIBaET
cBOoé TpeboBaHWe K OTBETUMKY. B nckax 06 ucrpe-
60BaHMM MMyLLECTBA TaKOe OCHOBaHWE COCTaB-
NAT 0bcTOoATENLCTBA BbLIOLITUA MMyLLECTBA U3
obnagaHuna uctua, ycnosma NOCTyNAEHUA UMyLLe-
CTBA K OTBETYMKY, HA/IMYME CMOPHOIo MMYLLLECTBA B
HaType, OTCYTCTBME MENKAY UCTLOM U OTBETYMKOM
cBA3en 06A3aTeNbCTBEHHOMO XapakTepa no Nnosoay
ncTpebyemoii BeLm.

[encTByoWMM 3aKOHOAATENbCTBOM Npeaycma-
TPMBAIOTCA Cneayowme yCnoBua yaoBAeTBOPEHUA
BMHOMKALMOHHOIO WCKa. Bo-nepBblX, BO3MOMX-
HOCTb BUHAMKALMM BELWM Y TPETbEro NLA 3aBUCUT
oT TOro, pobpocosecteH nu npuobpeTtatens ey
nnu Het. CornacHo 4. 1 ct. 35 30BIl1, BhageHue as-
naetca nobpocoBecTHbIM, eCn Bnagenew, He 3Ha-
€T U He JO0/MKeH 3HATb, YTO Y ero BAafeHuA OTCyT-
CTByeT NPaBOBOE OCHOBAHMWE, NN YTO ApPYroe N1LO
nmeet H6onbluee NPaBo Ha BlageHMe Bewbto. Ecan
e Bnageney, 3Han UAn foakeH bbln 3HaTb, YTO Y
ero BNaAeHnAa OTCYTCTBYeT NpPaBOBOE OCHOBaHWe,
AN 4TO Apyroe Nuuo mmeet Hosbluee NpaBo Ha
BNaJEHME BELLblO, TO TaKoe BNageHue Npu3HaéTca
HepobpocoBecTHbIM. Y Heg0b6pOoCOBECTHOrO Npu-
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obpeTtaTens Bellb U3bIMAETCSA BO BCEX C/yYanX.

3aKOH 0 BeLHOM MpaBe UCXOANUT U3 NPe3yMnumnm
pobpocoBecTHOCTM NpuobpeTaTens, T.e. npMobpe-
TaTenb NPU3HaéTca AobpocoBECcTHbIM A0 Tex nop,
noka ero HefobpocoBecTHOCTb He byaeT AoKasa-
Ha[5]. 3To 3HaAuUT, 4TO Ha 3acTpoMLLMKa, obpaTmB-
LIerocs B CyA4 C BUHAMKALMOHHBIM MCKOM O BO3Bpa-
Te BewM, Bo3naraetcs 06A3aHHOCTb A0Ka3aTb, YTO
MMEHHO OH fBNsieTCA COOCTBEHHUKOM BELUM, a He
Bnageneu. Ons npusHaHWA npaBa cOOBCTBEHHOCTM
A0CTaTOYHO, eC/In COBCTBEHHMK (B Hallem cnyyae —
3aCTPONLWMK, ABNAIOWMIACA COBCTBEHHMKOM CTpoe-
HUA, BO3BEAEHHOIO Ha NpaBe 3aCTPOMKN) AOKAXKET,
YTO ero CO6CTBEHHOCTb BO3HMK/A HAa NPaBOBOM OC-
HoBaHuu (cT. 81 30BM).

Bo-BTOpbIX, 3aCTPONLLKK, YTOObI TPebOBaTL BO3-
BpaTa AaHHOW BelM, AO/IKEH paHee yTpaTuUTb ee
NoOMMMO CcBOeN BoNU. MmeeTcs B BUAY Bellb, He3a-
KOHHO NPUCBOEHHAA, NOlYYEHHAA OT 3aCTPOMLLMKA
06MaHHbIM nyTem, 1 T.n. 13 aToro npumepHoro ne-
pPeYHA BUAHO, YTO AN BUHAMKALMM HE UMEEeT 3Ha-
YEHWs, U3bAIM NN Bellb Y 3acTPOMLMKA, UAN OH
cam Obln BbIHYKAEH NepeaaTb ee B Apyrne pyku,
He oTaaBan cebe B 3TOM OT4YeTa, UAM NOAYMUHAACH
Hacuauol[6].

CornacHo 3aKOHYy, cAe/ika, COBepLIeHHaa nog,
BNIMAHMEM CYLLECTBEHHOrO 3ab1yKaeHuA, obmaHa,
yrpo3bl UAn Hacuama nnbo BcaeacTBMe UCNONb30-
BaHUA TAMKENbIX 0O6CTOATENbCTB, MOXET OblTb aH-
HynnpoBaHa (4. 1 cT. 90 3akoHa 06 O6wen Yactu
MpaxkAaHCKOro Kogekca, panee - 3004rK[7]). B
C/ly4yae aHHYNMPOBaAHWSA, cAenka NPU3HAETcs He-
OENCTBUTENIbHOM C MOMEHTA ee coBeplleHuns. ITo
03HaA4aeT, YTo BCE NONYYEHHOE MO CAENKE A0JIKHO
6bITb BO3BpPALLEHO B COOTBETCTBUWU C MONOXKEHMU-
AMM O HeocHoBaTesibHOM oboralieHnn[8]. Taknum
obpasom, NycTb U He NyTEM BUHAMKALUKM, HO MO
NPUYNHE NPU3HAHUA CAENKM HeaeWCTBUTENbHON,
3aCTPOMLMK BCE PaBHO MNOJy4aeT BO3MOMKHOCTb
BEPHYTb cebe Bellb, ecin ero cBoboaHas BoNA pa-
Hee He CaHKLMOHMPOBAa/a Nepexos Beln K Apyro-
My nuy.

MN3bsaTue ke Belm y 3aCTPOMLLMKA MOMUMO ero
BO/IM, HO Ha NpPaBOBbIX OCHOBAHUAX, HE AAeT emy
npaBo TpeboBaTb BO3BpaTa BELWM B NOPALKE BUH-
AVKaumu.

Hapaay c uctpeboBaHnem MMyLLECTBA U3 YYXKOTO
HE3aKOHHOro BNaZAeHMA 3aCTPONLLMK (N0 aHaNormm
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€ cobcTBEHHMKOM) B COOTBETCTBMM CcO cT. 89 30BMM
MmoXKeT TpeboBaTb YCTPAHEHUA BCAKUX HaPYLLUEHW
ero npasa, XxoTs O6bl 3TV HapyLWeHMA N He BblaK coe-
OVHEHbI C AnWeHnem BnageHua. Takoe npaBo obe-
cneymBaeTca emy C MOMOLLBbIO HEraTOPHOro MCKa,
nog KOTOpbIM NoApa3yMeBaeTcs BHEAOrOBOPHOE
TpeboBaHMe BNafeOWEro Belwbio COOCTBEHHUKA
K TpeTbemy aunuy o6 ycTpaHEeHUW NPEnATCTBUIA B
OCYLLECTB/IEHNN MPABOMOYUIA BNAAEHMA, NONb30O-
BaHMA U PACNOPANKEHUA UMYLLECTBOM.

HeraTopHbIN UCK, Kak U BUHOMKALWOHHOE Tpe-
60BaHME, OTHOCUTCA K YMCAY BeELLHO-NPABOBbIX
CpeAacTB 3aWwmTbl NpaBa cobcTBeHHOCTU. OH Npeab-
ABNAETCA NMLWb TOrAa, KOraa CO6CTBEHHUK U TPETbE
N0 He cocToAT MexKay coboii B 06s3aTenbCcTBeH-
HbIX MW MHbIX OTHOCUTENbHbIX OTHOLUEHUAX MO
noBoAy CNOPHOM BELLM M KOT4a COBEPLUEHHOE Npa-
BOHapYLEHNE He NPUBENO K NpPeKpaLleHunto cybb-
€KTMBHOrO NpaBa cO6CTBEHHOCTM.

B cooteeTcTBum cT. 89 30BI1, npaBom Ha HeraTop-
HbI UCK 0bnagaeT 3acTPONLMK, KOTOpPbIA Bnaae-
€T Bellblo (CTpOeHMEM), HO NINLLIEH BO3MOMXKHOCTHU
Noab30BaTbCA UM pPacnopsrKaTbca eto. B KavecTse
OTBETYMKA BbICTYMAET NIMLLO, KOTOPOE CBOUM MpPO-
TMBOMPABHbIM NOBEAEHNEM CO34aET NPENATCTBMUA,
MeLLatowme HoOpMasibHOMY OCYLLLECTB/IEHUIO NPaBa
cobcTBEHHOCTH.

MNpeameToM HEraTopHOro McKa ABNAAETCH Tpe-
6oBaHMe ucTUa 06 YyCTPaHEHMWU HapyLEeHUN, He
COeANHEHHbBIX C NMWEeHMEM BaaeHUA. Yale Bcero
TPeTbM NMLA CBOMM NPOTUBOMNPABHbLIM AENCTBUEM
nnn 6e3gencTBMeM Co34atoT 3aCTPOMLLUKY npe-
NATCTBMA B OCYLLECTBAEHMW MNPaBOMOYUS MNOJb-
30BaHMA. Hanpumep, nonb3oBaHMe CTPOEHMEM
MOXKeT 6bITb 3aTPyAHEHO HENPABOMEPHbIM Oropa-
MBAHMEM 3EeMENIbHOr0 y4yacTKa, POCTOM AEpPEBa,
NMOCa*KeHHOro B HenocpeacTBeHHOM 61mM3ocTM OT
CTPOEHMUA, CKNagMpPoBaHMEM CTPOUTENbHbIX MaTe-
pyanos, 3arpoMo3anBLLMX NPOe3a K HEMY U T. n.
TaKoM NCK MOKeT bbITb 3asiBNEH U TOrAa, KOraa, Ha-
npumep, ogHO NpeanpuaTUe NPensTCTBYeT Apyro-
MY B Pacrnopsi*KeEHUU U NOJIb30BaHNM BbIKYNNEHHOM
YacTblo 34aHUA (NpeamMeTomM UCKa B 3TOM C/y4ae
MOXKeT cTaTb TpeboBaHue 06 yCcTpaHeHUM NpenaT-
CTBMA AN1A NPOXoAa B Ty UM MHYIO YacCTb 34aHuA).
C NOMOLLbIO HEFAaTOPHOTO MCKA 3aCTPOMLLINK MOXKET
[06MBaTbCA NPeKpaLleHna NOA0OHbIX AENCTBUN, A
TaKKe YCTPaHEHUA HapyLUTENEM CBOMMU CUNAMM
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W CpeAcTBAaMM CO34aHHbIX UM MOMEX.

Hapagy c TpeboBaHnem 06 ycTpaHeHUU yxe
MMEIOLLMXCA NPEenATCTBUI B OCYLLECTBAIEHMU Npa-
Ba COOCTBEHHOCTU HEraTOPHbLIN UCK MOXKeT ObiTb
HanpaB/iieH M Ha NpeaoTBpalleHMe BO3MOXKHOro
HapyLlweHMA npaBa COBCTBEHHOCTW, KOrga HaAnLo
yrpo3a Takoro HapyweHua. Hanpumep, c nomoubto
HeraToOpHOro MCKa 3aCTPONLUNK MOXKeT AobusaTbea
3anpeTa CTPOUTENbCTBA TOTO UM MHOTO COOpPYKe-
HUWA yXKe Ha CTaguMun ero NPOeKTUPOBAHUA, EC/IN OHO
byaeT npenATCTBOBAaTb NO/Ib30BATbCA MMEIOLMMCA
CTPOEeHMEM.

OcHOBaHWEM HeraToOpHOro MCKa cayKat obcTo-
ATeNbCcTBa, OOOCHOBbLIBAKOWME MNPaABO MUCTUA HaA
NoNb30BaHME W PaCNOpPAXKEHWE MMYLLECTBOM, a
TaKXXe noaTBep}KAalolimne, YTo noseaeHue TpeTb-
ero Mua co34aéT NPenATCTBUA B OCYLLECTBAEHUMU
3TUX NPABOMOYMI. B 06A3aHHOCTb UCTLA HE BXOANUT
[A0Ka3aTeNIbCTBO HENPABOMEPHOCTU AEUCTBUA UK
6e34encTBMA OTBETYMKA, KOTOPbIE NpeanoiaratoT-
CA TAKOBbIMM, €C/IN CaM OTBETUYMK HE JOKAXKeT npa-
BOMEPHOCTb CBOEro NoBeaeHus.

BmecTe ¢ Tem UCK MOXeT bbITb 3aABNEH AULWb
00 Tex Nop, NOKa AANTCA NPaBOHAPYLIEHME UK He
NIMKBUAMPOBAHbI ero nocneactsma. C yctpaHeHMem
NPenATCTBMA B OCYLLECTBNEHUN NpaBa cOOCTBEH-
HOCTM OTNAAAOT M OCHOBAHWUA ANA HEraTOPHOM 3a-
WMTbI. B 3TOM CBA3M HEraTOPHbIM UCK HE NOANEXNUT
OENCTBUIO UCKOBOW AAaBHOCTU. WMHbIMKM cnoBamu,
He MMeeT 3HAYeHMA, KOr4a HAYaNoCb HapyleHue
npaBa cOb6CTBEHHOCTU; BAa*KHO /INLLIb A0OKa3aTb, YTO
NPenATCTBMA B €ro OCYLLECTBAEHUU COXPAHAOTCA
Ha MOMEHT NpeabABNAEHUA U PAaCCMOTPEHMUA UCKa.

Mo cmbIC/y 3aKOHa yA,0BNETBOPEHME HEFAaTOPHO-
ro UCKa He CTaBUTCA B 3aBUCMMOCTb OT BUHOBHOCTM
TpeTbero Anua, Co34a0LWero CBOMM nosegeHMeEM
NpPenATCTBMA B OCYLLECTBAEHNM NpaBa COOCTBEHHO-
ctn. OgHaKo, ecn yKa3aHHble AeNCTBMA NPUYUHMK-
1N 3aCTPONLUMKY YObITKKN, nocnegHne moryT 6biTb
B3bICKaHbI C TPETbEro NLA N1LWb HA OCHOBAHWM CT.
1043 06s3aTeNnbCTBEHHO-NPABOBOrO0 3aKOHa, T.e.
NpPW HAaIMYNU BUHbI TPETLETO INLA.

Ecnan TpeTbe nMuo AOKaXKeT NPaBOMEpPHOCTb CBO-
€ro noBeAeHusA, HeraTopHbIA UCK YA0BNETBOPEHUIO
He NOA/IeXMUT.

TaKkoM UCK NpuMeHAeTca, Hanpumep, Npu cnope
MeXKay cOOCTBEHHUKAMM MHAMBUAYANbHbIX XUNbIX
CTPOEHMI, PAaCNONOMKEHHbIX HAa CMEXHbIX 3emMeNb-
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HbIX Y4acTKax, 06 yCTpaHeHMM NPenaTCTBUIA B NOJb-
30BaHUM 3emenbHbIM y4acTKom. OH moxeT ObiTb
3asBNeH M TOraa, Koraa, Hanpumep, OAHO npea-
npuATUE NPENATCTBYET APYromy B PacnopaxXKeHuu
M NONb30BAaHWWU BbIKYNJIEHHOM 4acTbio 34aHuA. B
YaCTHOCTU, NPEAMETOM MCKA MOKET cTaTb Tpebo-
BaHMe 06 ycTpaHeHUM NPEenATCTBUA A5 NPOX0oaa B
TY AW UHYIO YacTb 34aHKA.

MoMMMO BUHAMKALWMOHHOIO M HEraTOPHOIO UCKOB
npaBo cOHBCTBEHHOCTM HA CTPOEHUE MOXKET 3aluu-
LLATbCA C MOMOLLbIO eLlé oaHOro BeLLHO-NPaBOBO-
ro CpeacTBa - MCKa O NPU3HaHUKU NpaBa cobCTBEH-
HocTW. NpaBoOBON OCHOBOW AAHHOIO UCKA ABAAETCA
cT. 81 30BIl. MNocneaHAA, KaK y»Ke yKasblBaaocCh,
FNacuT, YTO ANA NPU3HAHMA NpaBa COBCTBEHHOCTM
AOCTAaTOYHO, eCN COBCTBEHHUK (B HalLem ciyyae -
3aCTPONLMK, ABAsAOWMNIACA COBCTBEHHMKOM CTpoe-
HWSA, BO3BEAEHHOIO Ha NpaBe 3aCTPONKN) AOKAXKET,
YTO ero co6CTBEHHOCTb BO3HWK/1A HA NPaBOBOM OC-
HOBaAHWUMW.

NcK o npu3HaHMK npaBa cOBCTBEHHOCTU - 3TO
BHeaorosopHoe TpeboBaHMe cOBCTBEHHMKA UMY-
LLeCTBA O KOHCTaTauuu nepeg TPETbUMMU NULAMMU
daKTa NpUMHAgNEKHOCTU UCTLY npaBa cobCTBeH-
HOCTW Ha CMOPHOE MMYLLLECTBO, HE COEANHEHHOE C
KOHKpPETHbIMWN TPpeboBaHMAMKM O BO3BpaTE MMYLLE-
CTBa WM YCTPAHEHUU MHbBIX NPENATCTBMU, HE CBA-
3aHHbIX C INLLIEHNEM BNAAEHMA.

JaHHbIM UCK MOXKeT bbITb 3aAB/IeH CObCTBEH-
HUKOM MHAMBUAYANbHO - ONPEeAEenEéHHOW BeLUW,
KaK BNafeloWmMm, TaK U He BRaaetowmm et (ecau
npwW 3TOM He CTaBMTCA BONPOC O eé Bo3BpaTe), npa-
Ba KOTOPOrO OCMapuBatoTCA, OTPULAIOTCA MAN HE
NPU3HATCA TPETbUM INLOM, HE HaXO4ALWMMCS C
cobcTBEHHMKOM B 06M3aTeNIbCTBEHHbIX MAN UHbIX
OTHOCUTE/IbHbIX OTHOLLEHMAX NO NOBOAY BELLM.

B KauecTBe OTBETYMKA BbICTYNaeT TPETbe NLO,
KaK 3aABNAIOLLEE O CBOMX NPaBax Ha Bellb, TaK U HE
npeabaABAAIOLLEE TAaKMX NPaB, HO He NpU3HatoLee
33 UCTLLOM BELLHOro NpaBa Ha MMYLLECTBO.

MpegmeToM MCKa O NpM3HaHWKM npaBa cob-
CTBEHHOCTU ABASETCA NMWb KOHCTaTauua ¢akTa
NPUHAANEKHOCTU WUCTLY NpaBa COOGCTBEHHOCTW.
PelwweHne no gaHHOMY UCKY yCTPaHAET COMHEHUE B
npase, obecneymBaeT HeobxoAMMYO YBEPEHHOCTb
B Ha/NM4MW NpaBa, NPMAAET onpeaenéHHOCTb B3a-
MMOOTHOLUEHMAM CTOPOH U CNYXXUT OCHOBOM AnA
OCYLLECTB/IEHNS KOHKPETHbIX NPAaBOMOYMI MO BAa-
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OEHWUI0, NOMb30BAHMUIO N PACMNOPANKEHUIO UMYLLE-
CTBOM.

OcHOBaHMEeM WUCKa ABAAKTCA 06CTOATENbCTBA,
NnoATBEP)KAAOWME HA/MUYMe Yy UCTUA npaBa cob-
CTBEHHOCTM U/ MHOTO NpPaBa Ha UMYLLLECTBO.

Heobxoanmbim ycnosmem 3awmuTbl Npasa cob-
CTBEHHOCTM MYTEM €ro MPU3HaAHWUA CAYXKUT MNoa-
TBEPXKAEHME UCTLOM CBOMX MPaB Ha MMYLLECTBO.
3TO MOKET BbITEKaTb U3 NpeacTaBNEeHHbIX UM Mpa-
BOYCTaHaB/IMBAOLLNX OKYMEHTOB, CBUAETENbCKMX
NMoKasaHMM, a TakKe NobbIX MHbIX A0Ka3aTeNbCTBs,
NoATBEPMKAAIOLWMX NPUHAANEKHOCTb UCTLY Crop-
HOro MMyLLLeCTBa.

MOCKONbKY UCKM O NPMU3HAHMK NpaBa COOCTBEH-
HOCTM, C OA4HOM CTOPOHbI, HE CBA3aHbl C KOHKPETHbI-
MW HapyLIEeHUAMM NPaBOMOYMIA COBCTBEHHMKA U, C
OPYroii CTOPOHbI, AUKTYHOTCA MNPOAO/IXKAOWMMEA
HE3aKOHHbIM NOBeAEHNEM TPETbEero INLaA, Ha HUX,
KakK M Ha HeraTopHble UCKW, HEe pacnpoCTpaHAeTCs
[encTBMe NCKOBOW AaBHOCTU.
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[aHHana cTaTba ocBellaeT nNpobnemy HaxoxaeHus HanaHca mexay obecnevyeHnem cBoboabl cpeacTs
MaccoBOM MHPOPMALMM N 3aLLUTON HEMNPUKOCHOBEHHOCTWN IMYHOM KM3HM. ITa Npobaema 0cobeHHO ak-
TyanbHa gna cTpaH b6biswero CoseTckoro Coto3a, B YacTHOCTM benapycw, rae ceobona cpencrTs MaccoBol
nHGopMaL MM ABNAETCA KPUTUYECKUM YCI0BMEM NPeLOTBPaLLEHMNA BO3BPATa TOTA/IMTAaPUM3Ma, a 3aLLMTa
4ecTU U JOCTOMHCTBA rpaXKk4aH 3a4acTyro GUrypupyeT B KayecTBe ONpaBAaHUSA OrpaHUYeHus rocynap-
CTBEHHOW BnacTblo cBob6oabl CMW, B 4aCTHOCTM B LLeNAX 3aLWMTbl NONTUKOB M FOCYAAPCTBEHHbIX AeATe-
New OT BbIparkaeMoMl B UX afpec KpUTUKK. B paboTe NpMBOAATCA MeXKAYHAPOAHbIE M HALMOHANbHbIE HOp-
Mbl, YCTaHaBAUBAOLWME KPUTEPUMN NPABOMEPHOCTM BMeLLaTeIbCTBa rocyAapcTea B CBOHOAY BblpaxKeHMs
MHEHWSA, MOTMBMPOBAHHOIO 3aLLMTOM NPaBa HAa NPUBATHOCTb, aHANU3MPYETCA NPAKTUKA UX NPUMEHEHMUA
B Pecnybivke Benapycb, 4TO NO3BOAIAET aBTOPY NPUMATU K BbIBOAAM O CUCTEMATUYECKOM HECOOTBETCTBUM
HaLMOHaIbHOM NPABONPUMEHUTENbHOM NPAKTUKM MEXKAYHAPOAHbIM CTaHAAPTaM.

KnioueBble cnosa: CBO60,EI,a BblpaXKeHnA MHEHWA, NPaBO Ha NPUBATHOCTb, CpeaCTBa MaccoBom MHd)OpN\a-
UnKN, mexgyHapoaHbole CTaH4apTbl, MPAaBONPUMEHUTENNbHAA MPAaKTUKA B Eenapycm

The article considers the problem of finding a balance between guaranteeing mass media freedom and
protection of personal privacy. This problem is especially relevant for countries of the former Soviet
Union, Belarus particularly, where the freedom of media is a critical condition for preventing the return
of totalitarianism and where the protection of honor and dignity of citizens protection appears often as
a justification for restriction of freedom of media by state authorities, in particular for the protection of
politicians and statesmen from criticism. The international and national legal regulations establishing the
criteria for the rightfulness of government interference with freedom of expression reasoned by defense
of the right to privacy are presented, the practice of their application in the Republic of Belarus is analyzed.
That allows the authoress to make conclusions about the systematic discrepancy between the national
law enforcement practice and the international standards.

Keywords: Freedom of expression, the right to privacy, the media, international standards and enforcement
practices in Belarus
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«CB060aa megua U HENPUKOCHOBEHHOCTb

YACTHOM XXU3HU: KOHPNUKT NHTEpecoB
B AeMOKpaTuyecKom obuiecrse»

1. MNpaBoBble NpeanocbiIKM ANA BMeELIATe/IbCTBA
rocyaapcrsa B cBo60Ay BblparKeHUs MHEHUA, MO-
TUBMPOBAHHOIO 3aWMTOMN MpaBa Ha NMPUBATHOCTb.
Ma/io KTO ceiyac CTaHeT CnopuUTb C TeM, YTO CBO-
60/a cnoBa MMeeT OCHOBOMO/aratollee 3HayeHue
oA PyHKUMOHMpoBaHUA aemokpatuun. Ceobopaa
cpeacts maccoBo MHpopmaumm (CMU) asnsaet-
cA HeobxoaMmbiM ycnoBuem, obecnedymBaroLMm
peanusaumio npaBa Ha CBOOOAHOE BblpaskeHue
MHeHusa. Ha cerogHAwHMn aeHb CMU asnstoTca He
TONbKO Cyrybo MHPOPMaLMOHHbIM, HO TaKXe CoLu-
aNlbHbIM U MOAUTUYECKUM UHCTUTYTOM. [MosTOMY OT
TOro, KaK OCyLLEeCTB/IAETCA UX NPaBOBOE peryinpo-
BaHuMe, 3aBUCUT GYHKLUMOHUpPOBaHMe obulecTBa.
Csoboga CMMW, uHTerpmpoBaHHaa B cBo6oay Bbl-
Pa*KeHUss MHEHWS, rapaHTMPOBaHa PAAOM BarkHeM-
WNMWN MEXAYHAPOAHO-NPaBOBbIX OKYMEHTOB KakK
YHUBEPCANbHOIO, Tak U PErMoHasIbHOro XapakKTepa.
B cTatbe 19 Bceobuleli aeknapaumm npas YenoBeKa
1948 rofa yka3blBaeTca, UTO «KaXKAbl MMeeT npa-
BO Ha cBoboay ybexkaeHMn u Ha cBOb6OaHOE Bbipa-
eHue unx; 3To NpasBo BKAOYaeT ceoboay becnpe-
NATCTBEHHO NPUAEPXKMBATLCA CBOUX YberaeHUn
n cBoboay McKaTb, NojsyyaTb W PaCNpPOCTPaHATb
nHpopmaumio 1 naeun nbbiMnN cpeacTBamm U He-
3aBMCMMO OT roCyAapCTBEHHbIX rpaHmy». BKatove-
HME B YKa3aHHYIO CTaTbiO BbIPaXKeHUA «aobbiMmun
CpeacTBaMmM» O4YeHb BAXXHO, TaK KakK Tem CamMblM
YEeTKO YCTaHAaBAMBAETCA, YTO 3TU CPEACTBa, BK/IO-
yaa cpeacTBa MaccoBon MHPOpMaLUK, ABNAOTCS
COCTaBHOM YacTblo I@HHOro NpaBa, a He 0b61acTbio
noasiexallein KOHTPoIo npasuTenbcTs[1].

CraTtba 19 MexayHapoaHOro nakTa o rpaXaaHCKmMx
1 nonuTtuyeckmx npasax (MNIMM), ctatea 10 Espo-
NencKom KOHBEHLMM O 3aLLMTE NPaB Ye0BeKa 1 oc-
HOBHbIX cBob60oa 1950 roaa (nanee — EBponelickan
KoHBeHUuA), ctaTba 11 npuHaToMn B pamKkax Coapy-
»KectBa Hesasucmmbix lTocynapctB KoHBeHUMM O
npaBax U OCHOBHbIX cBO6OoAax Yenoseka 1995 roaa
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(scTynuna B cuny ana Pecnybnnku benapycs 8 1998
roay) (nanee — KonseHnuus CHI), 3akpennsioT npa-
BO Ha cBOOOAHOE BbIparKeHWE MHEeHMUA, BKAoYan
cBoboay nosny4yaTb M PacnpocTpaHATb MHPpopma-
LMo U aeun 6e3 BMmeLlaTeNbCTBa CO CTOPOHbI rocy-
JapCTBEHHbIX Bnacten[2].

EBponeinckmin cya nNo npaBam 4YesioBeKa HEOAHOo-
KpaTHO 0cobo noayepKmBan 3HavyeHwe cBoboabl
npeccobl, KOTopaa A0/XHa UrpaTb B AeMOKpaTudye-
CKOM 06ulecTBe posib «CTopoxeBoro nca». 0606-
anA cyaebHyo npakTuKy EBponeickoro cyaa B oT-
HoweHun ceoboabl CMU, n3BecTHbI eBpONencKnit
topuct M. ae CanbBuna nuuieT: «CBobOAHOE X0 Ae-
HMUE UAEeN, COrMTacHO YTBEPMKAEHUIO HopUCNpPYaEH-
UMn, HeobxoaAuMMO ANA FaPMOHMYHOIO PasBUTUA
obulectBa. MMeHHO Ha nevyatb (MOHMMaemylo Kak
COBOKYMHOCTb BCEX CPE/CTB MaccoBoi MHPpopma-
UMW, HE3aBMCUMO OT TOrO, KaKUMU TEXHUYECKUMMU
cpeacTBaMM OHM NMOJIb3YIOTCA) BO3/1araeTcsa ocobas
33/a4a cooblaTb 06 BEKTUBHO U COpa3MepHO 060
BCEM, YTO MOMKET 3auMHTepecoBaTb obliecTso»[3].
AHaNOrMYyHO OUEHMBAET 3HayeHue CpeacTs mac-
COBOWM MHPOPMaALIMKN B KayecTBe «OA4HOro U3 Kpae-
YrOJIbHbIX KaMHel AeMOKpaTU4eckoro obliectsa»
KomuTeT no npasam yenoseka OpraHunsaumm Obbe-
AnHeHHbix Haumin (KMY OOH). CBoboaHasn, He noa-
JIeXalllaa LeH3ype U orpaHuyeHusam npecca, uam
Apyrue cpeactsa MHGopmaLnm B 1l06om obliectse
ABNAIOTCA BaKHbIM 3/1eMeHToM obecneyeHuns cBo-
60/1bl MHEHUI N UX BbIPaXKEHUS, a TaKXKe peanunsa-
UMW Apyrux npeaycmMmoTpeHHbIxX Maktom npas[4].
MpMBaATHOCTb KaK NPaBo Ye/10BeKa, OXpaHAemMoe 3a-
KOHOM, MPUHATO CYMTaTb AOBOJIbBHO «MOIOAbIMY.
Ero ctaHoBneHne Ha pyberke X1X — XX BeKoB cBA-
3bIBAlOT C BO3HWKHOBEHMEM HOBbIX MHpOPMaLU-
OHHbIX TexHosorui (Tenerpad, TenepoH, MoOMeH-
TanbHaa ¢oTorpadua), co3gaBLINX HEBUAAHHbIE
[0 TOr0 BO3MOMHOCTU ON5 BTOPXEHUS B SINYHYIO
YKU3Hb YyenoBeKa[5]. Ha cerogHAWHUIA AeHb HOp-
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MaTMBHO-NPABOBOE 3aKpPENIeHNe NpaBa Ha Henpu-
KOCHOBEHHOCTb YaCTHOM *KU3HM HALLIO OTPAXKEHUE
B LEe/IOM pAAe BaXKHENLNX MEXAYHAPOAHO-NpPaBo-
BbIX A4OKYMEHTOB M HaLMOHaNbHOM 3aKOHOAATE b-
CTBE MHOTIMX CTPaH B KayecTBe NO3UTMBHOro 06a3a-
TeNbCTBA rocyaapcrea.

Tak, B cTaTbe 12 Bceobuwielt ageknapaunm npas ye-
NloBeKa 0cob0 roBOpUTCS O «MpaBe Ha 3alumTy 3a-
KOHa» OT BMELLATENbCTBA B JINYHYIO ¥KU3Hb:
«HMKTO He MOXeT nogBepratbCca NPOU3BOSbHOMY
BMELLATENBCTBY B €F0 JIMYHYIO U CEMENHYIO }KU3Hb,
NPOM3BONbHbIM MOCAraTe/IbCTBAM Ha HENpUKOC-
HOBEHHOCTb €ro XWAWLWA, TalHy ero KoOppecnoH-
OEHUWUN MW Ha ero YecTb U penyTtaumio. Kaxabli
Yye/IOBEK MMEET MPaABO Ha 3aLLUTY 3aKOHa OT TaKo-
ro BMeWaTenbCTBA WMAM TaKMX MOCAraTenbcTB»[6].
NaeHTUYHYIO GOPMYNNPOBKY MMeeT cTaTba 17
MMOrNN[7]. B 3amevyaHnn obwero nopagka Ne 16,
npuHatom KMNY OOH, oTmevaeTcA, 4TO NpaBoO Ha
HENPUKOCHOBEHHOCTb YAaCTHOM KU3HWU [OJIKHO
6bITb NOAKPENNEHO rapaHTUAMM OT Ntoboro Bme-
LIaTeNbCTBa, HE3aBMCUMMO OT TOFO, COBEPLLAETCA /1N
OHO rocyAapCTBEHHbIMWU OpraHammn, GpU3NYECKUMMU
nnu topuanyeckumm nmuammn(8]. B cratbe 8 Espo-
NeNCKOM KOHBEHLMWN FOBOPUTCA O NpaBe YesioBEKA
Ha yBa*KeEHWe ero IMYHOM U CEMEMNHOM XKU3HW, ero
XUANLWLA U ero KoppecnoHaeHUuMn[9]. MpaKtnye-
CKWN B TOM e KOHTEKCTe JaHHaA HOPMa M3/I0XKeHa
B cTaTbe 9 KoHBeHuumn CHI[10].

B pasHbiX NpaBOBbIX CUCTEMAX CYLLECTBYHOT OT-
NINYHblE NoaxoAbl K MOHMMAHUIO MNPMBATHOCTH,
4YTO ONpeaenaeTca PasmMbITOCTbIO CaMOro MOHATUA
«INYHAA (4acTHaA) }KU3HbY, HAMOIHEHNE KOTOPOro
3aBUCUT OT MHOrMx $GaKTopoB: 0OblYaEeB, YCTOEB,
XapaKTePHbIX AN 6ONbWMHCTBA HAaceNeHns, ypoB-
HA KyNbTypbl 06LWECTBA, HALMOHAAbHbLIX U PeNnru-
03HbIX ocobeHHocTel passutma[ll].

Pesontoumenn 428 (1970) MapnameHTckon Accam-
6nen CoseTa EBponbl oTHOCMTENBHO [leKnapaunu
O CpeacTBax MaccoBor MHPOpmMaLMM M npaBax
yenoseka ot 23 aHeapA 1970 roga npaBoO Ha AnY-
HYIO *XM3HW ONpeaensaeTcsa Kak «NpaBo BECTU CBOIO
M3Hb NO COBCTBEHHOMY YCMOTPEHMUIO NPU MUHU-
Ma/IbHOM MOCTOPOHHEM BMELLATENLCTBE B HEE» U
KacaeTca «/IMYHOM, cCeMeMHOM U AOMaLUHEN XKU3-
HU, PU3NYECKON HENPUKOCHOBEHHOCTU U AYXOBHOWM
cB060OAbI NMYHOCTH, €€ HECTU U AOCTONHCTBA, HEOb-
XOAMMOCTW He AOoNycKaTb, YTOObl YenoBeKa npea-
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CTaBNANN B NOXKHOM CBETe, COXPAHEHUA B TallHE He
MMEIOLLMX OTHOLWEHMA K aeny HebnaronpuATHbIX
$aKToB, HepaspeweHHOM nybAnKauMM YacTHbIX
¢doTorpadumin, 3aWMTbl OT HE3AKOHHOIO MCMNONb30-
BAHMA YACTHOM Nepenmncku, 3almTbl OT PACKPbITUA
nHpopmaumm, NpesoCcTaBNEHHON UAM NONYYEHHON
Ha YCA0BUAX KOHOMAaeHUMaNnbHoCTU» [12].
3ayacTyto NpaBoO Ha NPUBATHOCTb, ONPEAENAIOT He
yepes NPaBOMOYUA, KOTOPbIMKU pacnosiaraeT cybb-
€KT 3TOro npasa, a Yepes Te HapyLeHMUA, OT KOTo-
pbiX AaHHOe npaso ero 3awmwaet. M.E. MeTpocaH
npeanaraeT CneayloLyro KaacCupUKaumioo TaKux
HapyLweHUN:

* HapyweHue yeaAUHEHUA NLA UAM BMeLLaTeNb-
CTBO B €0 /INYHbIE Aena (BKNoYas NoACyLWIMBaHMeE
TenedoHHbIX NEeperoBopoB WAM MNEPACTPaALMIO
KOoppecnoHAeHLMH);

* npefaHue racHOCTU CBeAEHUM NNYHOIO Xapak-
Tepa, KoTopble, C TOYKKN 3peHuna nnua, Hebnaronpu-
ATHO BAMAIOT Ha €ro MMMAXK B obecTse Man npu-
YMHAIOT emy 60/b M AyLeBHble CTPaAaHUA (B TOM
Yyncne COOTBETCTBYHOWMX AENCTBUTENIBHOCTH);

* BbICTaBNeHWE /INLA B JIOXKHOM CBeTe B N1a3ax
OKpY*KatoLmx;

* MCNONb30BaHWE UMEHW MU N306paXKeHUA Anua
B MHTepecax TOro, KTO ero Ucrnonb3yeT (B nNepsyto
oyepeab, C LUEeNbio NONYYEHUA KOMMEPYECKOM BblI-
rogbl)[13].

OueBnaHO, YTO CpeacTBa MaccoBon MHbopmaumm
no npupoge CBOEN AeATeNbHOCTM BTOPratoTcA B
YaCTHYHO XM3Hb WHAMBMAOB, YTO MOXKET MPUBO-
OMTb K HapylweHWAam npaBa Ha NpMBaTHOCTb. C pas-
BUTUEM TEXHONOMMIM CKPbITOro cbopa MHPopmaLmn
KOZIMYECTBO TaKMX C/ly4aeB yBe/MYMBAETCA, @ MNO-
TEHUMANbHbIN Bpea, OT HUX ycunnsaetca bnarogapa
rnobanbHOMY XapaKTepy COBPEMEHHbIX Meauna.
Tak, noBogom Ana ocTpon obLWeCcTBEHHOW Auc-
KYyCCMM Ha 3Ty Temy CTanu obctoaTenbcrsa rnbe-
N 6puTaHCKon npuHueccbl Aunanbl 8 1997 roay,
KOTOPYI0O HEKOTOpPbIE CBA3bIBA/IN C HEKOPPEKTHbLIM
noseaeHvem npecnenosaswmx ee potorpados-na-
napayumn. Cheacresmem sTux cobbITUIN CTano NPUHA-
Tne MapnameHTckoi Accambneeir CoseTa EBponbl
OOBOJIbHO «¥KeCTKoM» Pe3ositounm o npaBe Ha He-
NPUKOCHOBEHHOCTb JIMYHOM XKM3HWU. B Heln yKasbl-
BAETCA, YTO «NOJb3yACb OAHOOOKMM TONKOBAHUEM
npaBa Ha cBO6OAY BblipaXKeHUA, rAapaHTUPOBAHHOIO
cTaTbelt 10 EBponeiickoit KOHBEHLUMW MO NpaBam
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YyesioBeKa, CPeACcTBa MaccoBoi MHGOPMALLMK 3a4a-
CTYO BTOPraloTCA B IMYHYIO ¥KU3Hb NtOAEN, Onpas-
AblBas 3TO TEM, YTO WX YMTaTe/IM MMEIT MPaBo
3HaTb BCE 0 NybAMYHBbIX PUrypax» M coaepKUTCA
NPU3bIB K NPaBUTENbCTBAM [OCYAAPCTB-y4aCTHU-
KOB NpUHATb 3 PeKTUBHbIE 3aKOHbI 06 obecneyve-
HUW NPaBa Ha HEMPUKOCHOBEHHOCTb SIMYHOM MKU3-
HW, eCN TaKOoBble elle He MPUHATbI, U YyNPOCTUTb
npoueccyanbHble HOPMbl B OTHOLWEHUW NPABOHa-
pyLeHU B Npecce B Lenax obecnevyeHnsa nyyemn
3alWnTbl NpaB nocTpagaswmx[14]. HeobxoanumocTb
3aLUMUTbI YAaCTHOM KM3HM KaXKAoro YesoBeka, KOTo-
pas [AOMKHA PacnpPoOCTPaHATLCA B MOAHON Mepe U
Ha LWUMPOKO M3BECTHbIX /itoAel, Oblna 3aKpensieHa B
peweHuun EBponeiickoro cyaa no aeny «MpuHuecca
laHHOBepcKaa NpoTns fepmaHMn», B KOTOPOM YKa-
3bIBAETCA, YTO pewarowmm GakTopom npu cono-
CTaBNEHMN 3aLWNUTbI YAaCTHOM XM3HU cO cBOBOAOM
BbIPAXKEHUA [O/IKEH ABNATbCA BKAAL, KOTOPbIU
onybanKoBaHHble poTorpadum u CTaTbn BHOCAT B
obcyKaeHWe BoOnpoca, npeacTasastowero obue-
CTBEHHbIN UHTepec[15].

Takum o06pa3om, O6BEKTUBHOE CyLLECTBOBAHUE
NPaBOBbIX OCHOBaHWUW ANA BMeLIATeNbCTBa roCy-
AapcTea B cBo60OAY BbIpaXKeHUA MHEHUA C LEbLO
3alMUTMUTb NPABO NPUBATHOCTb Bbi3blBAaeT HEOOXO-
AMMOCTb ONpPeaennTb, rae Ta rpaHuLa onyCcTMmo-
ro BMelwaTesIbCTBa, 3@ KOTOPON MPOUCXOAUT Heo-
npaBAaHHoOE yuemaeHne cBoboapl C0Ba.

2. KpuTepum npaBoOMEpPHOCTM BMELLATENLCTBA.
CTpemneHune orpaHnumTb cBobOAYy Meama, B CBOKO
oyepeab, HaTaKMBAETCA Ha NPOTUBOAENCTBME
CTOPOHHWKOB MX MaKCMMabHOM cBO6OAbI, MPU3bI-
BalOLLMX MPU PACCMOTPEHNM BO3HMKAOLWLMX NPOTU-
BOpPEYMIA MeXAay NPaBOM Ha HEMPUKOCHOBEHHOCTb
JNINYHOWM *XU3HM M NPaBOM Ha cBoboay cpeacTs mac-
COBOM MHPOPMALMN UCXOAUTb, NPEKAE BCEFO, M3
BaXXHOCTM CBO6OAbI BblParKeEHUA MHEHUA 1 0cobon
poan CMWU B gemokpaTuyeckom obuwectse. Mpu
3TOM, NPU3HaBasa NpPaBO rocyagapcTBa, a MHOr4a U
06A3aHHOCTb, B OMNpeaeneHHbIX CAy4yaax BMeELUn-
BaTbCA B cBO6OAY Meamna, Heobxoaumo cobnogathb
onpeaeneHHbI 6anaHc, YToObl Takoe BMeLLaTe b-
CTBO He NpenATCTBOBas0 BbiNosHEHUIO CMU mnx co-
LuManbHoM GYyHKUMN.

Cratba 19 MIITM (TakXe Kak M COOTBETCTBYHO-
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Wme e NONOXKEHUA APYIUX MeXAYHAPOAHbIX A0-
rosopos B chepe npaB YenoBeKa, 3akpenaatowme
npaBo Ha cBO6OAHOE BblpaXKEHNE MHEHUA) NPAMO
npeaycMaTpmBaeT, YTO OCYLLECTBAEHME 3TOro npa-
Ba MOXeT ObITb OrpaHUYeHO Npu onpeneneHHbIX
YyCNnoBUAX. YHMBEPCaNbHbIE KPUTEPUM AOMNYCTUMO-
CTW OrpaHuYeHuni npas 6blan BbipaboTaHbl B Xo4e
pesatenbHoctn KMY OOH[16] n EBponeitckoro cyga
no npasam 4Yenoseka. Cneaya um, OrpaHuMYeHuUs
c8060AbI BbIpAXKEHNA MHEHUA AO0NXKHbI ObITb:

* NpeAycMOTpEHbI 3aKOHOM;

* NPUHMMATBCA ANA 3aLUTbl OAHON U3 3aKOHHbIX
uenein;

* ABNATLCA HEOOXOAMMbBIMM AN5 TAKOW 3aLMUTbI.

B cBA3M c paccmaTpuBaemon npobaemon BarKHO
OTMETUTb, YTO Cpeau NEeruTUMHbIX Lenen orpa-
HMYyeHua ceobogbl CMU dUrypmpytot «yBarkeHue
npaB M penyTauum Apyrux amuy» (NyHKT 3 cTaTbu
19 MMNIMNN), «3awmTa penytaunnm uau npas apy-
rmx nuy, npegoTspalleHue pasrnaweHna nHoop-
MaLnK, NONYYEHHOW KOHPUAEHUMANbHO» (MYHKT
2 ctatbm 10 EBponenckoit KOHBEHLMK), «3awmTa
npae u csobog Apyrux Anu» (NyHKT 2 ctatbn 11
KonBeHuwmu CHr).

KntoueBoi KaTeropmen npu HaxoxaeHun 6anaHca
mexay cesobogon CMW n npaBom Ha NpUBaTHOCTb
ABNAETCA «0bLeCcTBEHHbIM MHTepec». JTlobble orpa-
HMYyeHua ceoboabl CMU He A0AXKHbI NPUBOAUTD K
TaK Ha3blBaemMomy «3dPeKTy oxnaxKaeHua», T.e.
CUTYaLMK, KOTA4a KYPHANUCTbI U peaaKkTopbl CTanun
bbl n3beratb Kakmx-nmbo BaXKHbIX A/a obuliecTsa
TeM Nog, yrpo3oi HakasaHua. T.MeHgen[17], otme-
YaeT, YTO XOTA «KMHTepechbl 06LLeCTBa — 3TO TEPMUH,
neYyanbHO M3BECTHbIN CBOEI pacn/iblBYaTOCTbIO 6e3
nepcrneKkTMB TOYHOro onpeaeneHma», obcyxaeHme
06LWecTBEHHO 3HAYMMbIX BOMPOCOB HE A0/IKHO Ka-
KM 6bl TO HK Bbl10 06pPa3oM OrpaHMYMBATLCS BO
UMA YbUX-TMBO NNYHBIX MHTepecoB. YTobbl n3be-
*aTb «3ddeKTa oXNnaxKAeHUa», Nydlle OTHOCUTLCS
TEPNUMO K U3aeprKKam cBOOOAbI BbIParKeHMA MHe-
HUWA, AaXKe B C/y4yae NPUUYUHEHUA ee NPOoABAEHUA-
MW OTHOCUTENIbHOTO Bpeaa, YemM PUCKOBATb COKpPbI-
TMeM 06LecTBeHHO nosie3Hon nHpopmaumn[18].
N EBponelickuii cyg no npaBam 4venoBeka, 1 KMNY
OOH B cBoelt npaKTuMKe BblpaboTanu pag obLmx
NONIOXKEHUN, NPUMEHAEMbIX ANA OLEHKM MpaBo-
MEPHOCTM BMeLWaTeNnbCTBa rocygapcTtsa B Aen-
TEeNIbHOCTb MeAMna C LeNbio 3aLMTbl NpaBa Ha Npu-
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BaTHOCTb. lNpM Takoro poaa oUEHKe Y4YMTbiBaeTcA
obuiecTBEHHOE MNONOXEHMEe CyObeKTa NpaBa Ha
npuBaTtHOCTb, dopmMma M cnocob BbIpParkeHUA MHe-
HMA, @ TaKXKe XapaKTep rocyaapCTBEHHOIO BMeLa-
TeNbCTBa B TOM UM MHOM CNy4ae.

Cratyc «nyb6amyHon ¢urypbi». MockonbKy B 0bna-
CTU NONINTUYECKON KPUTUKU U OCBELLEHUA APYruX
TeM, NPeAcTaBAAKOWMX OOLECTBEHHbIN MHTEpEC,
orpaHuyeHne csoboabl CMU moxkeT bbITb onpas-
OAHO TO/MIbKO B KpPalHWUX cAyyasx, npegenbl gony-
CTUMOTO BTOPXEHMA B YAaCTHYIO *KU3Hb NYBANYHbIX
duryp wupe, 4em B OTHOLUIEHMWM YACTHOFO NMLA.
Bce obuwiecTBeHHble aeaTenu, B TOM YUCae NaBbl
rocygapcTs M NpPaBUTENbCTB, MOTYT Ha 3aKOHHbIX
OCHOBAHMUSAX CTAaHOBUTbCA OO BEKTOM OLEHKN U KpU-
TMKM CO CTOPOHbDI rpaxkaaH U NOANTUYECKON onno-
3numun[19].

KMY OOH BblparkaeT 06eCcnoKOEHHOCTb B CBA3M C
3aKOHaMM O TaKUX OeNCTBMAX, Kak OCKopbneHue
BbICLLETO rOCYAAPCTBEHHOIMO NMLA, HEYBAXKEHUE K
Cyay, HeyBaXKeHMe K NpeacTaBUTeNnam BNacTu, Kne-
BETa Ha rN1aBy rocy4apcTBa, 3almnTa YecTu rocyaap-
CTBEHHbIX AO/I*KHOCTHbIX 1ML, 3aKOHOM HE AOMXKHbI
yCTaHaB/IMBaTbCA bosiee KecTKMe mepbl HaKasaHUA
NCKNOYNTENBHO B CBA3U C NMONOXKEHMEM ANYHOCTH
MHOMBMAA, YbA penyTauma 6blna skobbl noasep-
rHyTa comHeHuto[20].

CoobLeHMA 0 paKkTax U OLLEHOYHbIE CYXKAEHMA. 3a-
KOHOAATENbCTBO O 3alUMTe YecTu, AOCTOMHCTBA U
0eNoBon penyTaunm 40KHO NPUMEHATHCA TONbKO
B OTHOLIEHWM TAKUX CBEAEHMN, KOTOPbIE MOMKHO
NpoOBePUTbL Ha NPaBAMBOCTD, T. €. He0H6X04MMO NpPo-
BOAUTb pasnnumne mexay Gaktamu U oLeHOYHbIMM
cyaeHmammn. HKypHannct He obs3aH A0Ka3blBaTb
OOCTOBEPHOCTb CBOMX OLLEHOYHbIX CYXAEHWUI, TaK
Kak 3To TpeboBaHMe SABNAETCS He peann3yembim
M noapbiBaeT camy OCHOBY CBOOOAbI MHeHMA[21].
OgHako 060CHOBaAHHOCTb BMeLUATeNbCTBA rOCY-
0APCTBAa MOXET 3aBUCETb OT CYLLECTBOBAHMA A0-
cTaToyHOM daKTMyeckon 6asbl U COUMANbHO 3Ha-
YUMbIX MPUYMH ANS BbICKA3bIBAaHMA OLEHOYHOrO
cyaeHua[22]. 3aKkoHbl A0MKHbI NPeaocTaBAsTb
NNLAM, KOTOPbIM MOPYYEHO WX OCYLLECTB/IEHWUE,
OOCTaTOYHble PYKOBOAALUME YKa3aHWs [aAa TOro,
yTobbl OHM MOIN onpenennTb, Ha Kakme Gopmbl
BblpaXKeHMA MHEHWUI YCTAHOB/IEHbI AO/I*KHble Orpa-
HMYEHUA, a Ha KaKne HeT[23].

CBoboga BblbOpa crnocoba BblipaXKeHMA MHEHUS.
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MNonb3oBaHMe cBOGOAON cpencTB MacCOBOM WH-
dopmMaumnmM pPacnpocTpaHAeTCA He TO/MbKO Ha Co-
AepxaHue nHdopmaumm, Ho TakkKe M Ha cnocobbl
nepeaayv n npuembl (B TOM Yncie Ha UCMNO/b30Ba-
Hue B penopTaxe ¢otorpaduii, MHTEPBbLIO U T.M.),
NOCKO/IbKY Ntobble orpaHMyeHMa B 3Tol obnacTtu
YLWEeMANAT NpaBO Ha MNOAYYEHME M pacnpocTpa-
HeHune uHpopmaumm (cm. «Obepwamk npoTms As-
cTpun», «Kapatac npotus BeHecyanbi», «bnaget
Tpomcé n CreHcaac npotus Hopsernn», «bepreHc
TuHeHae u ap. npotre Hopeernm»)[24]. NMockonbky
«cB0b60OAa cNoBa 0XBATbIBAET HE TO/IbKO «MHbOPMa-
LUMIO» UAK «naen», KoTopble BCTpeyatoTca bnaro-
NPMATHO WKW PacCMaTPUBAtOTCA Kak 6e306maHble
NNBO HelTpasbHble, HO TaKXKe M Takue, KoTopble
OCKOPOANAIOT, LWOKMPYIOT MAN BHYLWaOT 6ecnokom-
ctBo» («XaHgmcang npotus CoegmHeHHoro Kopo-
neBctBa»)[25], XKypHanucTckas ceoboaa BKAOYaeT
BO3MOXHOCTb NPMOErHYTb K HEKOTOPOW CTEMeHMU
npeyBefNYeHns UNM Aaxe npoBoKauum[26]. Oa-
HOro Anwb dakKTa, 4To GOPMbI BbIPArKEHUA MHEHNI
OCKOpO6ANAOT Kakoro-nmbo obLecTBeHHOro Aes-
Tena, HeAoCTaToMHO ANA Toro, YTob6bl 060CHOBATL
YCTAHOB/IEHWE HaKa3aHWIN[27].

MpumeHeHWEe KpuUTeEpMA NPONOPLUOHANBHOCTH.
OrpaHunyeHna csobogbl npeccbl He3aBUCMMO OT
dopMbl, B KOTOPOM OHW PEeANU3YIOTCA, OOXKHbI
OblTb COM3IMEPUMbI C LIENbIO, Pagu KOTOPOM OHMU
OblNM NpeanpuUHATLI, T.e. AO/KHblI NPeacTaBAATb
coboit HaumeHee OrpaHWYUTENbHOE CPEACTBO U3
ymcna Tex, C NOMOLLBIO KOTOPbIX MOXET ObITb A0-
CTUTHYT XXeflaeMblil pe3ynbraT[28].

TaK, B YaCTHOCTM, YrONOBHbIE CAHKLWM B OTHOLUE-
HUWU XKYPHA/ZIMCTOB PACLEHMBAIOTCA KaK KpalHsAA
mepa B CBA3WN C ocyuwlecteieHnem ceobogbl CMMU,
NPMMEHATb KOTOPYIO c/iegyeT ¢ ocoboli B3BeLLEH-
HoCTbO[29]. [arke B cnayyasx, Korga YronoBHble
CaHKUuuM 33 gnddamaunio B OTHOLEHUWN XKYPHa-
INCTOB UMeEOT GOpMYy OTHOCUTENBbHO HEBONbLUMX
wTtpadoB, nNpUMeHAeMbIX MOCTPaKkTym, noJo6-
Hble CaHKUMM paccMaTpMBalOTCA KaK CBOEro poaa
«CKpbITan UeH3ypa». JluweHne cBoboabl HU Npu
KaKMX YCNOBUAX HE AOJI}KHO CHMTATbCA aAeKBATHOM
mepoi HaKasaHua. KMNY OOH npwu3biBaeT rocyaap-
CTBa UCKAOYUTb KNEBETY M3 paspaga npecrynie-
Hui1[30].

lpa*kgaHCKO-NpaBoOBble CAaHKLUMU B BUAE BO3MELLLE-
HMA ywepba, HaHECEHHOro YeCcTU U AOCTOMHCTBY
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OpYrnxX NnL, TaKXKe MOTYyT ABAATLCA Ype3mMepHbIM
BMeLlaTeNIbCTBOM B OCYLLECTB/eHMe npaBa Ha CBO-
60ay CMW, ecnu aBAAOTCA SBHO HECOPA3MEPHbIMMU
W CTaBAT NOA yrposy cyl,ecTtBoBaHWe He3aBUCUMO-
ro cpeacTea maccosoit Hpopmauymm[31].
BoipaboTaHHble  MeXAyHapOAHbIMM  OpraHamwu
noaxoapl K oLeHKe NPaBOMEPHOCTU OrpaHUYeHun
csoboabl meana 6e3ycnoBHO AOMKHBI PacCMaTpu-
BaTbCA KaK «CTaHAAPTbI», MPU3BaHHbIE CAYXUTb
OpMEeHTUpaMK B npouecce NpPUMeHeHuA Nonoxe-
HWUIM HALMOHANBLHOrO NpaBa, PernameHTUPYHOLLNX
3aWwmTy NpuBaTHOCTM K cBoboay cnosa.

3. Cneunduka orpaHmyeHmin ceoboabl CMU B KOH-
TEeKCTe 3aWmuTbl HENPUKOCHOBEHHOCTU JIMYHOM
XU3HU B benapycu[32]. NMpaBoBoe peryanpoBaHue
CMWM Ha HauMOHaANbHOM YPOBHE OTAMYAETCA B 3a-
BMCMMOCTM OT NPABOBbIX TPAAMLMNI TOTO U UHOTO
rocyaapcTea. MNocTcoBeTckme cTpaHbl obbegmHAeT
obuwee npownoe, KOrga MOHOMNONN3NPOBAHHAA TO-
CyAapCTBOM Mpecca cyLiecTBoBasia B YCNOBUAX rO-
CNoAaCTBa COBETCKOM MAEO0N0TMM M 3anpeTa Natopa-
NM3ma MHeHui. ObpeTa He3aBUCUMMOCTb, benapych
CTana BblpabaTbiBaTb CBOK MPAKTMKY MPaBOBOro
perynnpoBanHma CMMW KaK He3zaBucumoro obuue-
CTBEHHOTrO UHCTUTYTa. benapycb ABnAeTCA y4yacTHU-
uert MMNIMAMN n KoneseHumn CHI, KoTopble coaepKaT
MeXayHapoaHOo-NpaBoBble cTaHAapThl npas. pa-
BO Ha cBOOOAHOE BbIpa)KeHME MHEHUA MONYYUNO0
cBoe 3akpenneHne B KoHcTutyuum Pecnybanku
Benapyco (ctatbu 31, 33, 34, 51). Kak u B nogasns-
towem 6onbWMHCTBE NOCTCOBETCKUX rOCYAAPCTB, B
Benapycu 6611 NPUHAT cneumanbHbI 3aKOH O cpea-
CTBax mMaccoBoi MHbopmaumn[33].

K corkaneHuio, aBTOPUTAPHbLIA peXxuMm npase-
HUA NpUBEN K CAaMOU30MALMM NPAaBOBOM CUCTEMDI
Halwewn cTpaHbl. B TO Bpemsa Kak cocean benapycu
BcTynuaun 8 CoseT Esponbl, noagnucas u patuou-
umposas EBponeicKkyto KoHeeHuuMto, benapych Ha-
xoautca BHe chepbl BAnaHua EBponenckoro cyaa
NO MpaBaM YeNoBEeKa M K TOMY Ke (PaKTUYeCcKu
urHopupyet pewenna KMNY OOH. Kak cneactseue,
6enopycckoe 3akoHogatenbctso o CMW u npaso-
NPUMeEHUTENbHAA NPaKTUKA OCTa/JINCb B CTOPOHE
OT Npu3HaHuMa ocoboit ponn csobogHbix CMU B
KayecTBe «CTpa)ka obuiectBa». Tak, B 3akoHe «O
cpeacTBax maccosoi MHbopmauum» (panee — 3a-
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KoH o CMMW) oTcyTcTBYET Kakoe-1Mbo ynommHaHue
06 06uWecTBEHHbIX PYHKLUMAX *KypHanucTos U CMMNU,
rapaHTMAX MX NpaBa Ha AOCTYyN K MHbOpMaLUM U
ApYyrnx npas B CBA3M C OocyllecTBAeHMeM npodec-
CMOHanbHOW aeaTenbHocTU[34].

MosToMmy 6enopycckue cyabl He CTPEMATCS Haxo-
AWUTb CchnpaBegauBblii 6anaHC HeobXxoAMMOCTbLO
3alNTUTD penyTaumio rpaxkKaaHnuHa U NPaBoOM XKyp-
HaancTa coobwatb MHPOpMaLMio Mo 0bLWeCcTBEHHO
3HauYUMMbIM Bomnpocam. XOoTs NpaBo Ha cBobogHoe
BblpaXKeHMEe MHEHMA KOHCTUTYLIMOHHO 3aKpenieHo
HapaBHe C MPaBOM Ha 3alKUTY JIMYHOM KU3HWU, Ha
NPaKTMKe rocyAapCcTBO 3a4acTylo «OTAaeT npeano-
yTeHMe» BTOPOMY M3 3TUX NpPaB, UCMOJb3yA ero Kak
OCHOBaHMe A/ BMeLLaTeNbCTBA B AeATE/IbHOCTb
CMN.

3akoHogaTtenbcTBO Pecnybnunkm benapycb npeg-
YCMaTpUBaET AOCTAaTOMHO BO3MOMKHOCTEN ANA WH-
AMBMAA 33alMLWATb CBOE MPaBO Ha NPMBATHOCTb,
a TaKXe yCTaHaB/iMBaeT OTBETCTBEHHOCTb 3a He-
NPaBOMEPHOE BMELLATENbCTBO B /IMYHYIO U3Hb.
KoHcTuTyuma Pecnybamnkm Benapych (aanee — KoH-
ctutyums)[35] rapaHTUpyeT npaBo Ha 3alWuTy OT
HE3aKOHHOI0 BMELLATENbCTBA B JINYHYKO KU3Hb
yenoseKka (ctatbmn 25, 28, 29, 34). MpaxkgaHCKui
Kogekc Pecnybnukn Benapycb (ctatbm 151 - 153)
BBOAMT NOHATUA HEMATepUanbHbIx bnar (cpean Ko-
TOPbIX «AOCTOMHCTBO IMYHOCTMY, «4ecTb U aobpoe
UMA», «KHENPUKOCHOBEHHOCTb YAaCTHOM KU3HU» U
Op.) M yCcTaHaBAMBaET Cnocobbl MX 3aLLUTbI, B TOM
ymcne KomneHcaumo mopanbHoro spegal36]. Coe-
pa orpaHUYeHNA BMELLATENbCTBA B YAaCTHYIO XKU3Hb
onpeaeneHa UenblM paaoM 3aKOHOAATENbHbIX aK-
TOB, KOTOPblE OXPAHAIOT €€ OTAE/bHbIE 3/IEMEHTbI
(BpayebHasn, agBoKaTCcKan TaMHbl M T.M.)[37]. Momu-
MO rpaXAaHCKo-NpaBoBOro cnocoba 3aWmTbl BO3-
MOXHbl aAMUHUCTPATUBHO-NPABOBON W YroaoB-
HO-NpPaBOBOM CMOCOObLI 3alUTbl HEMATEPUANBbHbIX
6nar.

Hopmbl, HanpaBaeHHble Ha OXPaHY TaliHbl TMYHOM
*KU3HM HEenocpeacTBEHHO MPU  OCYLLECTBEHUM
KYPHAZIMCTCKOM [eATeNbHOCTU, COOEPHMT 3aKOH
o CMMU[38]. B cooTBeTCTBUM C NYHKTOM 4 CTaTbM
34 KypHanuct obs3aH yBarkaTb NpaBa, cBOOOAbI
M 3aKOHHble MHTepecbl PUIMYECKUX NINL,; COXpa-
HATb KOHPUAEHUMANBHOCTb MHPOPMALMN N UCTOY-
HMKM ee MNONYYEHMA, 338 MCKAOYEHMEM CNyYaes,
npeaycMoTpPeHHbIX 3aKOHOM; Moay4yaTb cornacue
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HKypHan KOHCTUTYLMOHaNUNM3Ma M NPaB YeNoBeKa

Ha pacnpocTtpaHeHne B8 CMWU cBegeHMin 0 nnyHOM
M3HM PM3MYECKOro nua oT camoro GpuUsnYecko-
ro nvua nMbo ero 3aKOHHOro npeacTaBuTens, 3a
UCK/IIOYEHNEeM C/ly4aeB, YCTAaHOBNEHHbIX 3aKOHO-
AatenbHbIMM akTamun Pecnybnmku benapycb. Myp-
HaNNUCTy TaKXKe Heobxoaumo nonyyatb cornacue
dun3nYecKmx ny, Ha NpoBeaeHne ayano- u BUAeo-
3anncK, KUHO- N GOTOCHEMKM, 33 UCKIFOYEHUEM UX
npoBefeHuA B MecTax, OTKPbITbIX ANA MacCOBOro
nocelLeHnsa, Ha MAcCOBbIX MeponpuATUAX (NMYHKT
4.7 ctatbk 34). PacnpoctpaHeHne B CMU nHdop-
MaLMOHHbIX COOBLWEHNI AN MaTepranos, Noaro-
TOBJ/IEHHbIX C MCNOMb30BaHMEM ayamMo- U BUAeO3a-
NMUCKU, KUHO- N POoTOCHEMKM dU3nyeckoro anua bes
ero cornacua, AonyckaeTca npu cobnogeHnun cne-
Ayrowmx ycnosui (ctatba 40):

- NPUHATME Mep NPOTMB BO3IMOXKHOWN MAEHTUDMKa-
LMW OAHHOIO ML NOCTOPOHHUMU INLAMMU;

- pacnpocTpaHeHne 3TuX MHGOPMaLMOHHbBIX CO0b-
WEHUN 1 (MAK) MaTepManoB He HapyLLAeT KOHCTU-
TYLMOHHbIX NpaB 1 cBob0A IMYHOCTY;

- 3TO HeobxoaMMO ANA 3aWMUTbl 06LWECTBEHHbIX UH-
Tepecos.

AHanunsupya 6enopycckyto cyaebHyro npaKTUKy
¢ yyactuem CMW, MOKHO NPUNTU K BbIBOAY, YTO
MCKM B 3aLMTy YeCTn, AOCTOMHCTBA U AEeN0BOM pe-
nyTauMm BCTpeYatoTca B Hell Hanbonee yacto. Mpu
3TOM NPOCNEKMBAETCA YCTOMYMBAA TEHAEHUMA B
peLleHnAxX cyaoB No TaKUM AeslamM: UCKU NPOTUB ro-
cypapctBeHHbix CMW B nogasnstowem 601blLWLNH-
CTBE C/ly4aeB cyAamMu OTKNOHATCA[39], B TO Bpema
KaK MCKM MPOTUB HE3aBUCUMbIX Meama (3a4acTyto
UCTUAMW B TaKMUX Aenax BbICTynakoT AnLa, 3aHMMa-
toLLLME BbICOKME FOCYAapPCTBEHHbIE NOCTbI) yAOBAET-
BopAloTcA. MNPUUYNHOM TaKoON TeHAEHUMM ABNAETCA
obuwana npobrema 6enopycckoro npaBocyamns - oT-
CYTCTBME HE3aBMCMMOCTU cyaebHOM BNacTn U, Kak
cnencTene, HapylweHuve npuHumuna 6ecnpuctpact-
HOCTU cyaa.

KpucTbl, Npeacrasasowme B cyae HesaBUCUMMbIE
cpencTBa MaccoBom MHGOPMaLMK, Npu aprymeHTa-
UMM CBOEM MO3MUMM, KaK NPABMIO, CCbINAKOTCA Ha
MeXayHapoaHOo-npaBosble cTaHAapTbl. OgHaKo OT-
CYTCTBME eAMHOro NoAX0Aa K UX NPUMEHEHMUIO CY-
Oamu, aenaeT NONbITKM MCNONb30BaTb 3TN CTaHAAP-
Tbl HEAOCTAaTOYHO 3GDEKTUBHBIMU. TeM He MeHee,
npeactasnseTca uUenecoobpasHbiIM paccMoTpeTb
npumeHeHne 6enopyccKoro 3aKoHOZATENbCTBA O
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3aWmTe HENPUKOCHOBEHHOCTU JIMYHOM KU3HU B
oTHoweHun CMW B COOTBETCTBUM C KPUTEPUAMM,
npeaycMOTPEHHbIMU MeXAYHapOAHO-NPaBOBbIMU
CTaHOapTamu.

1. Cyabl B benapycu He yunTbIBaOT «OOLLLECTBEHHbIN
WMHTepec» KaK KaTeropuio, onpeaenatoLLyio npaso-
MEPHOCTb Ny6ANKALMU TEX UAUN UHBIX CBEAEHUI. B
ctatbe 40 3akoHa o CMWN ynomuHaeTca «3awmra
0bLwecTBEHHbIX MHTEPECOBY» B Ka4yeCcTBE O4HOrMo U3
ycnoBuit pacnpocTtpaHenHma CMW ayamo- n Buge-
03anncK, KMHO- N GOTOCLEMKM, NONYyYEeHHbIX He3
pa3speweHna ¢pusmnyeckoro nnua. OQHAKO B MHbIX
CNy4anax pPacnpocTpaHeHua cBegeHui o dusnve-
CKMX nuuax HU 3akoH o CMMW, Hu MNocTaHoBAeHUE
MneHyma BepxosHoro Cyga Pecnybankn benapycb
«O NpaKTUKe paccCMOTPEeHMUA Cyaamm rparKaaHCKNX
Oen O 3alnuTe YecTu, AOCTOMHCTBA M AeN0BOW pe-
nytaumm»[40] HUKAK He NpeAyCMaTpPMBAOT yyeT
ob6LecTBEHHOrO MHTEpEeca.

BbiacHAA BONPOC O TOM, UMeeT M MeCTO 3/10yno-
TpebneHne ceBobomoit maccoBon WHPopmaumm,
CyAbl OrPAHNYMBAIOTCA aHANM30M PaKTa NpuynHe-
HUA Bpeaa penyTaumm uctua, 6es yyeta npasa »Kyp-
Ha/NMCTa Ha cBO6OAY BbIPAXKEHUA MHEHWA U TOro,
ABnaeTca An uctey, nybamyHon ourypoin. Obcyx-
JeHue B npecce BONPOCOB, KacaloWMXCA WMCNON-
HEHWA CBOUX PYHKUMIA AONKHOCTHBIMU IMLAMU U
0o6LWecTBEHHbIMU AeATeNAMU, He paccMaTpuBaeT-
CA KaK BblINONAHEHMWEe et obLecTBEHHOro fonra B
aene MHGOPMUPOBAHUA rpaxKAaH Mo COLMaANbHO
3HauYuMbIM Bonpocam. OTcoga NPOUCXOAUT Heno-
HUMaHWE WU HENPUATUE TOTO, YTO JINYHAA XKU3Hb
nNy6AnYHbIX GUTYp MOXKET NoABEPraTbCA KPUTUKE B
6onbLien cTeneHn, Yem YacTHbIX UL, - B peLleHu-
AX 6eNopPYyCcCKUX cyaoB nyb6aAnYHbIM PUrypam npum-
0AeTcA «nepeBepHyTbIN CTaTyc», Korga cTeneHb
OTBETCTBEHHOCTM 3a nNyb6aukaumm B CMWU npamo
NPOMNOPLUMOHANABLHO 3aBUCUT OT AO/IKHOCTU, 3aHU-
maemon mctuom[41]. 3To KacaeTcAa KaK pasmepa
CYMM, MPUCYKOAEeMbIX B KayecTBe KOMMeHcaumu
MOPa/IbHOrO BpeAa, Tak W CaHKUWKN, npenycmo-
TPeHHbIX 32 npectynaeHuns. B YronosHom Kogekce
Pecnybaunkn benapycb cogepatca YeTbipe CTaTbk
(367 «KneBeTa B oTHOweHUN Mpe3maeHTa Pecny-
611Kku benapycb», 368 «OckopbneHue MNpe3naeHTa
Pecnybaunkun benapycb», 369 «OckopbneHune npea-
ctasuTensa snactm», 391 «OckopbaeHue cyapu unm
3acepaTtens»), yCTaHaBNMBAOWME MNOBbILWEHHYHO
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OTBETCTBEHHOCTb 3a K/AeBeTy n ockopbneHnel42].

2. Cyabl He NPOBOAAT aHANM3 TOrO, COAEpPXKaT /n
ocnapuBaemble nybankaumm 8 CMW oueHouHble
CYXXAEeHWA, COOTBETCTBME [OENCTBUTE/IbHOCTU KO-
TOPbIX HE MOXKEeT ObITb AOKA3aHO, UK YyTBEPXKAe-
HMA o @dakTax[43]. OTcyTcTBME TaKoro aHanu3a
obbAcHseTca cneundukoit 6enopycckoro 3aKoHO-
Aatenbctea o auddamaumm, KOTopoe He npeagyc-
MaTpUBaeT Pa3rpaHUYEHUA MeXAy OLEeHOYHbIMU
CYKAEHUAMU U YTBEPXKAEHMAMU O daKTe, OTHOCA
nx K “ceegeHmam”. OHO UCXOANT U3 NPUHUMNA, YTO
AOCTOBEPHOCTb /0ObIX «CBEAEHUIN», HE3AaBUCUMO
OT uX (aKTUYEeCKOro coAeprkaHusa, pacnpocTpa-
HUBLIEEe UX N1LL0 06A3aHO AOKa3aTb B cyae (cTaTtbA
153 K PB, nyHKTbI 5, 8, 13 MNocTtaHoBAeHMA [lne-
Hyma BepxosHoro Cyga Pecnybaunkun benapycb «O
NPaKTUKe PacCMOTPEHMA CyAaMU  TPAXKAAHCKUX
Aen 0 3aluTe YecTu, AOCTOMHCTBA M AeN0BOW pe-
nyTtaumm»[44]). Benopycckmum cyabsam, cyas no Bce-
My, He BNOJIHE MOHATHO PA3/InuMe MeXAY YTBEpPK-
AeHnem o daKTe M BblparkeHMem mHeHuA. Tak, B
npotecte nepsoro 3amectutena [lpeacepatens
BepxoBHoro Cyga Pecnybnunku benapycb A.®epop-
LLOBa C NPOCbOOM OTMEHUTL PELUEHME Cyaa NePBOM
WMHCTaHLMN, YA0BNETBOPUBLLErO NCK PyKOBOAUTENA
obuwecTBEHHON opraHnsaunmn «Bons K passutuio»
M.BopoHua npotne HaunoHanbHOM rocygapcTBeH-
HOW TenepagmMoKomnaHmm benapycum n xypHanumcra
MenbsayeHKo (B CBA3M C PAaCNPOCTPAHEHHBIM UMK
coobuweHnem o Tom, 4to M.BOpoHeL, yKi1oHAeTCA
OT ynaaTbl HA/ZIOFOB C FPAHTA U YTO MHCMNEKUMA No
Hanoram u cbopam owTtpadosBana ero Ha 34 mun-
NMOHa pybneit), roBOpwUTCA, YTO BbICKa3biBaHWE
XKYPHANNCTa KMMEET XapaKkTep MHeHUA»[45].

3. Cnocobbl nepegaym n Nnpuembl, UCNOAb3yeMble
KYPHANUCTaMU ANA BbIPAXKEHUA CBOEr0 MHEHMUA,
3a4acTylo camum no cebe paccmaTpmBalOTCA Kak
CpPeacTBO BbICTABNEHMA TOrO WAM MHOFO Nvua B
noxkHom csete. Cyabl He y4YMUTbIBAKOT A40MNYCTUMOCTb
OCTPOW MONEMUKM B paMKax 0bLLECTBEHHO 3HAYK-
MbIX auckyccuin 8 CMU (npu ycnosuum, 4to obuie-
CTBO He BBOAMUTCA B 3abnyKAeHWEe OTHOCUTENbHO
daKTUYeckon cTtopoHbl aena). MNokasaTenbHoW B
3TOM CMbIC/Ie ABNAETCA MOTUBMPOBOYHAA 4acTb
peweHna OkTAbpbCcKoro cyga ropoga Butebecka o
4YaCTUYHOM YAOBNETBOPEHUN UCKA NpesnpuHUMa-
Tena A.JaHnnoBa K raszete «Butebckunin Kypoep M»:
«...KaK pybpuKa [«CkaHgan» - O.C.], B KoTopo# no-
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MeLLLeHa CTaTbA, Tak U CTU/Ib U3N10XKEHUA, UCNONb3Y-
emMble CN0Ba A1A Co34aHuMA cneumanbHoro adpdeKTa
C APKO BblpaXKEHHOW 3KCNPECCMBHOMN — HEFATUBHOM
N UPOHMYECKOWN OKPACKOM, ANTepaTypHble NPUEMbI
— HanpaB/ieHbl Ha CO34aHWe ABHO OTPULATENIbHOIO
obpasza A.H.[laHunoBa, AoBeAeHbl YMTaATENAM Ta-
KMM 06pa3om, YTO YHUMKAKOT YeCTb U AOCTOMHCTBO
nctua»[46].

Ocobas cneundmrKa HMOPUCTUHECKOTO U caTUpuye-
CKOrO }aHpOB, KOTOpble 04YeBMAHO npeanonaratot
60nbLIYI0 CTENEHb NpeyBeNYEeHUA U JaXKe NPOBO-
Kauuu, Takxke He bepetca Bo BHMMaHue benopyc-
CKMM npasocygmem. B 2005 rogy 6biam npusne-
YeHbl K agMWHUCTPATUBHON OTBETCTBEHHOCTM 3a
KNeBeTy B OTHOLWEHMW npe3naeHTa u owTpadosa-
Hbl F1aBHbIN peaaKkTop rasetbl «3roga» A.Kaposb u
penaktop A.CABUXKKOB, onyb/MKOBaBLLME Ha CTpa-
HMLAX CBOEW raseTbl cCaTUpUYECKMEe Konnaxu[47].
4. Ana benapycu xapaKTepHO NpMMeHeHne B OTHO-
WEeHUN Meama U XKYPHaAINCTOB HENPOMNOPLMOHab-
HbIX CaHKUWI 3a gudpdamaumio Kak no rpaxkgaH-
CKMM Aenam, Tak 1 No yronosHbim. MNpu nomoum
TAaKUX CaHKUMI, BeAyLWMX K ywemneHmo csoboabl
MaccoBon MHGOPMaLMK, rOCYAaPCTBEHHbIE BNACTH
baKTUYECKM MCNONB3YIOT CyAbl KAaK MHCTPYMEHT Ha-
Ka3aHuA He3aBucumbix CMU.

3akoHopaTtenbctBo  benapycn npegycmatpusaet
YrO/IOBHYIO OTBETCTBEHHOCTb 33 K/JeBeTy U OCKOp-
6nenune (ctatbm 188, 189, 367 — 369, 391 YK PB).
MaKcnmanbHasa caHKLUMA no ctatbe 367 («KneseTa
B OTHOWeHun MNpe3ngeHTa Pecnyb6ankm Benapycb»)
coctaBnsaeT go 5 net, no cratbe 368 («Ockopbne-
Hue Mpe3ngeHTa Pecnybnnku bBenapycb») — oo 3
net amweHna ceoboapl.

YronoBHoe 3aKOHOAATeNbCTBO NMPUMEHAETCA B OT-
HOLIEHUWN XKYPHAANCTOB [0BOJLHO 4YacTo. Lupo-
KO M3BEeCTHbl $aKTbl Yro0BHOrO npec/iefoBaHMA
*ypHanucrtos rasetbl «[laroHa» M.MapKesuya u
MN.Maeko M peaakTopa rasetbl «Paboubl» B.U-
Bawkesnya. B 2002 rogy oHWM 6blan NpU3HaHbI
BMHOBHbIMM B K/JeBeTe Ha Npe3naeHTa U B OCKop-
61eHUn npesnaeHTa U NPUroBOPEHbl K orpaHuye-
HUIO cBOBOAbI HAa CPOKM OT NOAYTOpPa A0 ABYX /€T.
PepakTop rasetbl «bopucosckne HosocTn» A.byKac
no Tem ke 06BMHeHMAM Bbl1 NPUrOBOPEH K BbiNaa-
Te wTpada B 2005 rogy. B 2011 rogy 6bin co3aaH
COBEpLUEHHO HenpMemMaembl npeLeaeHT, Koraa 3a
«KNneBeTy B OTHOWEHWUM npe3snaeHTa Pecnybanku
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Benapycb» (3a psag, cTateit ¢ KPUTUKON OENCTBYIO-
wen Bnactun) 6bln NPUroBOPEH K TPEM rogam vLle-
HUWto cBO6OAbI C OTCPOYKOM Ha ABa roAa KypHanucTt
A.MouobyT[48].

Ewe oaHoM 0coBeHHOCTbIO cyaebHOM NPaKTUKKU B
CBA3KM C 3aLMTOM 4eCTn, AOCTOMHCTBA M AEN0BOM
penyTauum ABNAETCA TO, YTO MPABO rpaxKAaH Ha
KOMMEHCALMI0O MOPaNbHOrO Bpeaa 3a4acTylo UC-
nonb3yeTca ANA orpaHuyeHua csoboabl Bbipaxe-
HMA MHeHuMAa nocpeacteom CMU. Cymmbl, Tpebye-
Mbl€ UCTUAMM B KayecTBe KOMMEHCALMN, a TaKKe
B3bICKMBaeMble CyAaMW, HeNb3A NPU3HaTb Pasym-
HbIMW U 060CcHOBaHHbLIMM[49]. OHK He TONbKO CTa-
BAT MOA Yyrpo3y CyLlecTBOBaHME TOrO0 WM WUHOIO
KoHKpeTHoro CMW[50], HO 1 OKa3blBalOT «OXAaX-
hatowmii apdeKT» B OTHOWEHUM Meana Boobue.
Cratbamu 49 - 51 3akoHa o CMUW npeaycmoTpeHbl
cneundpmyeckne caHkumm B otHoweHnn CMMW, koTo-
pble He MOryT 6bITb NPU3HAHbI A4ONYCTUMBIMU B Ae-
MOKpaTnyeckom obuiectse. OHWM BKAKOYAIOT B ceba
NMUCbMeHHoe npeaynpexaeHne MuHUCTepCTBa
nHpopmaummn, sbiHocumoe CMW B cnydvae coBep-
LEeHNs OEACTBUIM, NPOTUBOPEYALLNX TpeboBaHMAM
3aKoHa, NPMOCTAHOB/IEHME BbINYCKA CpeacTBa mac-
coBon MHPopmaumn no peweHnto MuHuUcTepcTsa
MHbOpMaLMM 1 NpeKpaLlleHne BbiNycKa CpeacTsa
MaccoBOW MHGOPMALUM B COOTBETCTBMU C pelle-
HWemM cyga no Ucky MuHucTepcTBa MHPOPMaLUM
nan npokypopa. MuHUcTepcTBOM MHPOPMaLUK
HEOAHOKPATHO BbIHOCUMAUCL NpeaynpexaeHua 3a
pacnpocTpaHeHMe CBeAEHWUIN, NOPOYALLUX YeCTb U
AOCTOMHCTBO Npe3naeHTa Pecnybnmkun benapyce, B
YyacTHoOCTM rasetam «HapogHas Bons», «benopyc-
CKaa genosas raseta», «bupxka nHbopmaumm» u

Ap.[51]

BbIBObl. MexayHapoaHble cTaHZapTbl npeayc-
MaTpUBAIOT NO3UTMBHbIE 0b6A3aTenbCTBa rocygap-
CTBa NO 3aWuTe HENPUKOCHOBEHHOCTU JINYHOM
¥KM3HM YesoBeKa HapaBHe C rapaHTMAMK csoboapl
BblpaXKeHMUA MHEHWA, U3 Yero caeayet, YTO NpPaBo
Ha NPMBATHOCTb He AOJIKHO ABAATLCA NPEnATCTBU-
eM gna  [eAaTenbHOCTU meguna, obycnosneHHoMm
«0bLWEeCTBEHHBIM MHTEPECOMY.

B MexXayHapoAHON NpaKTUKe CywecTByeT C/o-
KMUBLLAACA CUCTEMA «COEPKEK M MPOTUBOBECOBY,
npusBaHHaa obecneuymBatb H6anaHC MHTEpecoB B
CNyyanx, Korga npaso Ha NPMBATHOCTb BXOAWUT B
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KOHOAMKT ¢ NpaBOM Ha cBOHOAY BblparKeHMA MHe-
HWA, peannsyemoim Yepes CMN.

Ha rocypapcrBax nexut o6a3aHHOCTb €cO34aTb yC-
NoBUA  ANS NPUMEHEHMA «OTrPaHUYUTENbHOTO»
3aKOHOAATeNbCTBA B OTHOLIEHUM Npeccbl POBHO B
TOM Mepe, B KaKon 3To abcontoTHO Heobxogmmo
ONA 3aLWNTbl HENPUKOCHOBEHHOCTU YAaCTHOM KU3HU
nHanenpos. MNpecnegoBaHuio B cygebHom u aa-
MUHUCTPATUBHOM MOpPAAKe A0MKHbI NoABepraTbea
TONbKO Hambonee ABHble HapyweHWA NPUHLMNA
HENPUKOCHOBEHHOCTU YaCTHOM XWU3HKU. Mpu 3TOM
06A3aTeNbHO AONKHA YYMTbIBATLCA POAb, KOTOPaA
otBoauTca CMU B geMmoKpaTUyeckom obLiecTBe.
KoHCTUTYyuMA 1 mexayHapoaHo-npasoBble 0ba3a-
TenoctBa Pecnybnankn benapycb cogepkaT rapaH-
TUM NpaBa Ha cBOHOAHOE BbIPAXKEHME MHEHWUIN U
npasa Ha npuBaTHOCTb. OAHAKO MNpaBONpPUMEHMU-
TeNbHaA NPaKTMKa CBUAETENbCTBYET O pacnpocTpa-
HEHHbIX C/Iy4aAX BMeLlaTebCTBa rocyAapcTaa B Ae-
atenbHocTb CMMW, KoTopoe 6biBaeT He copa3mepHo
WMHTepecam 3aWwmTbl HEMPUKOCHOBEHHOCTU IMYHOM
U3HWU N NpeacTaBnaeT cobon KKOCBEHHYHO LLeH3y-
py».

Ha Haw B3rnAg, B3BEWEHHbIN NoAXos K OrpaHu-
yeHuam csobogbl CMW, BbipaboTaHHbIN EBpOnei-
CKMM cyaom no npasam 4enoseka u KMY OOH,
JOMKEeH CTaTb OPMEHTMPOM ANa onpegeneHus
HanpasneHuMa TpaHcOOpMaLMM  HALMOHANBHOIO
NpaBoBOro peryanpoBaHuA MeaManpoCcTpaHCTBa.
XoueTca BepuUTb, YTO KOrga-HMbyap mexayHapoa-
HbIW onbIT ByaeT HenocpeaCTBEHHO NMPUMEHATLCA
Pecnybnnkon benapycb, YTO AacT BO3MOXHOCTb
obecneunTtb HecnpenATCTBEHHYD peanu3aumto
c8060Abl BbIPAaXKEHMA MHEHMA U B TO e BpemsA
npeaycmMmoTpeTb pa3yMHYlD OTBETCTBEHHOCTb me-
Au1a B cnydae 3noynotpebneHma aton ceoboaoi.
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}KypHan KOHCTUTYUNOHAaNAN3Ma U MNpaB 4e/10BEKA

«KoHCTUTYUMOHHOE NpaBo Ha cBoboay cnoB.a

B COBpPpeMEeHHDbIX YCN0BUAX»

CB0obOOAHOE BbIPa’KEHUE MbIC/IEN U MHEHWUIA eCTb
OOHO M3 Ba)KHEMWWX MpaB 4yesnoBeka. Kaxkabii
rpaXkgaHWH MOXKeT cBO6OAHO BbICKa3biBaTbCA, MU-
caTb, MeyaTaTb, OTBEYas /NLWb 33 3/710ynoTpebne-
HMe 3TOM cBOOOAON B C/yyYasx, NPeayCMOTPEHHbIX
3aKoHoM[1].

MpaBo Ha cBoboay cnoBa 3apuUKcMpoBaHo BO Bce-
obuweln peknapaumn npas 4enosekal2], Espo-
NenNCKoOM KOHBEHLMM O 3aluuTe MpaB YeN0BeKa U
OCHOBHbIX cB0b0A[3], MeayHapoaHOM nNakTe O
rPa*kAaHCKMX U nonmtuyeckmx npasax[4], KoHctu-
Tyuum PO[5], PepepanbHom 3akoHe “O cpeacTsax
maccoBon MHpopmaumn”[6] v apyrux pugmye-
CKUX [IOKYMEHTaX.

3a nocneaHue ABa AecATKa JIeT poccuiickoe obule-
CTBO MHOTOKpaTHO 0bpallanock K npobiemam 3a-
WMTbI MPaBa Ha cBob6oAy MbiCAK M coBa. B nepsyto
ouyepeapb 3TO0 0b6yC/I0BNEHO TEM, YTO, HECMOTPS Ha
TpeboBaHMA BpeMeHU B yc/ioBUAX pepopmupoBsa-
HMA POCCUMNCKOM roCyAapCTBEHHOCTU, OYEHb TPYA-
HO 6bl10 0TKa3aTbCA OT NPAKTUKU rOCYAAPCTBEHHO-
ro KOHTPOAA Hag BcemMu chepamm obLEeCcTBEHHOM K
rocygapCcTBEHHOM KU3HM.

MepBble oduuUManbHble YyNOMWUHAHMA O cBoboae
cnoBa B Poccuu cBsA3aHbl C NPUHATUEM LEEH3YPHOIO
yctaBa AnekcaHgpom | B 1804 roay[7]. B TeueHue
BCEM nocneaytowenn UCTOPUN KPUTUKM rocyaap-
CTBEHHOW B/IaCTU OTMEYA/IN PACXOMKAEHUE MEXAY
OEeKNapupyemon B 3aKoHax cBoboaon cnoBa 1 ne-
4aTM U peasibHbIM MONOKEHMEM AN B CTPAHE.

B nocnegHee BpemsA Npou3OLWIM HEKOTopble ce-
pbe3Hble U3MeHeHUs B U3yvyaemon chepe: npeao-
CTaB/ieHME NpaBa BeLaHMA Haxo4ALWMMCA B YacT-
HOM COGCTBEHHOCTU Tene- U PaANOKOMMNAHUAM,
pacwmpeHne MHopmaumMoHHOro obmeHa ¢ 3apy-
6eXKHbIMM CTPaHaMW, MOABAEHME CMYTHUKOBOrO
TEeNeBUAEHMUA, UCMONb30BAHUE NS Mepeaayn UH-
dopmaumm undposbix TexHonorn n cetn UHtep-
HeT.

M xoTs 3a 3TV roabl CNOXKMAACh ONpeseneHHas Cu-
CTeMa NpaBOBOro PEryiMpoBaHUA LeATeNIbHOCTU
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CpeacTs MaccoBoi MHGOPMaLUK, HeNb3sA CKasaTb,
YTO OHa MaeasnbHal8].

Ocoboe BAUsAHME HA pPa3BUTUE COBPEMEHHOIO 3a-
KOHOZaTenbCTBa O cBoboOAe CnoBa OKasasa rnasa
2 “MNpaBa u cBoboabl YenoBeKka U rparkgaHuHa”
KoHctuTtyummn Poccuiickoit ®epepaumm. B yactu 1
ctaTbm 29 rosoputca: “Kaxaomy rapaHTupyertcs
cBoboaa mbic/in 1 cnosa”. B nocneayrowmx 4acTax
CTaTby 29 3TOT NPUHLUN KOHKpeTM3npyeTca. Tak, B
yactu 3 3TOl CTaTbM YCTAHAB/IMBAETCA, YTO “HUKTO
HE MOXET ObITb NMPUHYKAEH K BblPa*KEHMIO CBOMUX
MHEHUIN 1 yOeXaeHNM UM oTKasy oT HUX”, To ecTb
OPUANYECKU 3aKpenaseTca 3anpeT Ha NpUHyau-
TeNIbHOEe OrpaHUYeHne MHTEeNNeKTyanbHON cBobo-
Abl. B yactu 4 ctatbn 29 PpuKcmnpytotca obume topu-
AMYecKme ycnosusa n npeaensl MHPopmMaLMOHHOM
AesatenbHocTM, obecneymBaloWEen MHTENNEKTya lb-
Hyto cBobogy: “Kaxablii MmeeT npaso cBob6ogHO
MCcKaTb, MOMyYyaTb, NepeaaBaTb, MPOU3BOAUTL W
pacnpocTpaHATb MHGOPMaLMIO Nt0ObIM 3aKOHHbBIM
cnocobom”. HakoHel, yactb 5 cTatbn 29 ycraHas-
nneaet: “MapaHTnpyetca cBob60a4a MaccoBOM WH-
dopmauum. LleHsypa 3anpeuwaetca”’[9].

3711 6a30Bble HOPMATUBHbIE YCTAaHOBEHUSI HEODOXO-
AMMO PaccMaTpMUBaTb B CUCTEMHOM CBA3U C ApYru-
MW KOHCTUTYLMOHHbIMM HOPMaMM U NPUHLUNAMMU,
npexae Bcero, € 4Yactbto 3 ctatbu 17 KoHCTUTYLUM
Poccuiickoit depepauunm, yctaHaBAUBaAOLLEN npe-
Aenbl OCyLIecTBAeHuA npas u cBobog BO u3be-
aHue 3noynoTtpebneHna nmu: “OcyluecTBneHune
npaB 1 cBo6OA, YeN0BEKA U FPaXKAaHMHA HE [OMK-
HO HapywaTb npaBsa 1 cBoboabl aApyrmux any”[10].

CnepyeT OTMETUTb, YTO CYLLECTBYET TAKOe MoHATME
KaK “LleH3ypa”, ocobeHHO 3TO OTHOCKTCA K pacnpo-
cTpaHeHuto nHdopmauum 8 CMU. B cooTBeTCcTBUM
C 3aKOHOM P® ot “O cpeactBax maccoBoit MHPOP-
mauun”’, “ueH3ypa maccoBon MHbopmauuu, TO
ecTb TpeboBaHMe OT pedaKLumM cpeacTBa MacCoBOM
MHPOPMALMM CO CTOPOHbI AOMKHOCTHbLIX UL, rO-
CYAAPCTBEHHbIX OPraHOB, OPraHU3aLMii, yupexae-
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HUM nnun obecTBeHHbIX 06beaANHEHMI NpeaBapu-
Te/IbHO COrNacoBbIBATb COOBLLEHNA U MmaTepuanbl
(Kpome cnyyaes, Koraa AOMKHOCTHOE /IMLO ABASA-
€TCA aBTOPOM WAWN UHTEPBLIOMPYEMbIM), @ PABHO
HaNoOXeHWe 3anpeTa Ha pacnpocTpaHeHue coob-
WEeHMUM U MaTepuanos, UX OTAENbHbIX YacTen, - He
Jonyckaetca.

Co3gaHve n GUHaHCMPOBAHME OpPraHM3aumi, yud-
peXAeHWN, OpraHoB WAW AONKHOCTEM, B 33434M
b0 PYHKLUMM KOTOPbIX BXOAUT OCYLLECTBAEHME
LEH3Ypbl MAcCOBOM MHPOPMALUK, - HE AOMNYCKAET-
ca”[11].

locypapcreeHHasa [lyma npuHAna B NepBOM YTEHUM
nonpasku B KogeKkc 06 aAMUHNCTPATUBHbIX NPaBO-
HapyLeHUAX, KOoTopble npeaycMaTpuBaloT Hema-
bl WTpad 3a UCNONb30BaHWUE HEHOPMATUBHOM
NIEKCUKN. 32 AOKYMEHT eAMHOrNacHO Nporosioco-
Banun okoso 390 genyTaTtoB Npu HeobxoaMmbIx 226
ronocax[12].

Bce-Taku ecTb y Hac B Poccun cBoboaa cnosa unu
HeT? C ogHOM cTopOHbI, cTaTba 29 KoHCTUTYyuMm
yBepseT, YTO eCTb, U AABHO - KAK MUHUMYM C MO-
MeHTa MNPUHATMA 3Tol camon KoHctutyuum 12
nekabpa 1993 r. C apyroi CTOpOHbI, NaTpuapx oT-
eyecTBeHHOro TenesnaeHuna Bnagumup Bnagmumm-
posuy Mo3Hep nybanyHo 3aaBnseT, YTo cBO6OAbI
cnoBa y Hac HeTt[13]. Bo Bcskom cny4yae, Ha Tene-
BUOEHUN.

Hamu 6bln0 npoBefeHO aHKETUPOBAHWE, B KOTO-
pOM MPUHAAN yYacTMe TpuaLaTb Yenosek. Pesynb-
TaT NOKa3blBaeT, YTO 6onee NONOBUHbLI PECNOHAEH-
TOB CUMTAIOT, YTO 4YesiOBEK BMNpaBe BbICKa3bIBaATb
CBOE MHEeHMe npu NbbIX YCNOBUAX, TaK KaK 3TO
ABNAETCA €ro KOHCTUTYLMOHHbIM npasom, bonee
30%, HaobopoT, NoNaratoT, YTO 3TO NPABO AONKHO
OrpaHUYMBATLCA 3aKOHOAATENbHLIMU U MOpasib-
HO-3TUYECKUMU HOopmamK. 96,7%  ONpOLLEHHBbIX
CYMTAIOT, YTO rpakAaH HeobxoaMmO NpPUBEKATb
K aAMWHUCTPATUBHOM OTBETCTBEHHOCTUN 32 HELeH-
3ypHble BblpaKeHWa B 0OLWECTBEHHbIX MecCTax, U
nvwb 3,3% npepnaratoT NPUBAEKATb K Yros0BHOWM
OTBETCTBEHHOCTM 3a nybnuyHoe ynoTpebneHune
HeUeH3YPHbIX BblpaxkeHUM. Mo AaHHbIM AHKETU-
poBaHWA OAVHAKOBOE KO/ANYeCTBO PecrnoHAeHTOB
(no 46,7%), otBeyana Ha Bonpoc: “CywiecTByeT an
peanbHas ceoboga cnosa B coBpemeHHoMn Poccnn”,
BbICKa3anuco “ga” v “Het” n nnwob 6,7% 3aTpygHu-
nmck ¢ otBeTtom. o pesynbTaTam NPoOBeAEeHHOro

European Humanities University

aHKETMPOBAHUA MOMKHO CAenaTb BblBOZ, YTO CBO-
604HOE BbIparkeHNe MbICIEN U MHEHWUI eCTb OAHO
M3 Ba)KHEWLIMX NpaB 4Ye/oBEKa B AeMOKpaTuye-
CKOM rocyaapcTee 1 o6LecTse, C Yem COracuUamch
6ONbLNHCTBO OMNPOLLEHHbIX. HO NpaBo 3TO HYXKHO
MCNoNb30BaTb B COOTBETCTBMM C 3aKOHOAATE/b-
ctBoM. He cneayet 3abbiBaTb 06 OTBETCTBEHHOCTU
3a ynoTpebseHMe HeueH3ypHON NeKcMku. U ecaum
Karkapl 6yaeT aTo NoHMMaTb M NPUHUMATb, TO
obuwecTBo cTaHeT 60s1ee KyNbTypHbIM U BOCNUTAH-
HbIM.
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and the European Court of Human Rights were taken as a basis for the analysing. The authors draw the algorithm for consideration of cases
regarding alleged violation of the right to private life and privacy.

The provision of Part 1 of Article 25.1 of the Code of Administrative Offenses of the Russian Federation is analysed in the course of current
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B cTaTbe paccmaTpuBaeTCs KOHCTUTYLMOHHO-NPABOBasA Npobaema 3almTbl KOHCTUTYLMOHHBIX M KOHBEHLMOHHbIX NPaB cBUAETeNel agMUHN-
CTPATUBHbIX MPABOHAPYLLIEHUI Ha yBaXKeHWe N HENPUKOCHOBEHHOCTb YaCTHOW KU3HU, IMYHYIO TaliHy NPY NPOM3BOACTBE MO Aenam 06 aAMUHK-
CTPaTMBHbIX MPaBOHapYLUeHUAX.

Ha ocHoBe KpuTepreB JOMYCTUMOro OrpaHMYeHnA Npas U cBo60A, BbipaboTaHHbIX KOHCTUTYUMOHHBIM Cyaom Poccuiickoit ®epepaumm n Espo-
neckum CyAom no npasam YenosekKa, ONUCbIBAETCA aIFTOPUTM paspeLLeHmns Aen o0 NpesnonaraeMom HapyLweHUy Npasa Ha YBaXKeHUe U Henpwu-
KOCHOBEHHOCTb YaCTHOW KU3HU, JINYHYIO TalHY.

M3yuaeTca HopmaTUBHOE coaeprkaHue YacTu 1 ctatbu 25.1 KoAl PP B cucteme AeMCTBYIOLLENO KOHCTUTYLIMOHHO-NPABOBOrO PErysMpoBaHua U
MOKa3blBAETCA, YTO AAaHHAA HOpMa He oTBeyaeT 06A3aTeNbHbIM KPUTEPUAM AOMYCTUMOrO OrpaHUYeHusa npas u cBobog cauaetenei agMmUHU-
CTPaTUBHbIX NPaBOHAPYLUEHWUI U, cnefoBaTeslbHO, He cooTBeTcTBYeT KOHCTUTYUMK Poccuiickoit ®egepaunmn v ctatbe 8 KOHBEHLMM O 3awwmTe
npaB Yesi0BeKa M OCHOBHbIX CBO6OA.

KnioueBble cn0Ba: KOHCTUTYLMOHHOE NPABO Ha HEMPWUKOCHOBEHHOCTb YAaCTHOM KU3HUW, KPUTEPUWM AOMYCTUMOrO OrpaHWYeHus Mnpas, 3alWuTa
csugeteneit no genam 06 afMMHUCTPATUBHbIX NPABOHAPYLIEHUAX.
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1. BBEOEHUE
1.1 AKTyanbHOCTb Npobsembl

HenocpeactBeHHoe yyacTue rpakaaH B npeay-
NPeXAeHUN N MpPecevyeHun agMUHUCTPATUBHbBIX
NPaBoOHAPYLIEHUA U MHPOPMMPOBAHNE MPABOOX-
PaHUTENbHbIX OPraHoB O ¢GaKTax COBEPLUEHHbIX
NPOTUBOMNpPAaBHbIX AelCTBUIM ABnaseTca Heobxoau-
MbIM ycnosuem ana 3¢PeKTUBHOM 3alUUTbl rocy-
AAPCTBOM KOHCTUTYLIMOHHO NPU3HABAEMbIX LLEHHO-
CTEN: }KU3HW N 30POBbS, NPaB 1 cBoboA, rpaskaaH,
OXpaHbl 06LLECTBEHHOrO NopsiaKa u obecnevyeHus
obulecTBeHHOM 6e30onacHOCTU. IMeHHO rpaxkaaHe,
a He COTPYAHUKM MPaBOOXPAaHUTE/IbHbIX OPraHoBs,
33a4acCTyl0 CTAHOBATCA HENoCcpeacTBEHHbIMU Oye-
BUALLAMW HapyLleHM obLLLecCTBEHHOrO NopaaKa, u
cam $aKT Bo3byXKaeHUA aena 06 agMUHUCTPATUB-
HOM MpPaBOHAPYWEHUN U PE3yNbTaTUBHOCTb MpPO-
M3BOACTBA MO ANy BO MHOTOM OMNpPeaenstoTca ux
rpaXKA4aHCKOWM aKTMBHOCTbIO. [lo3ToMy rparkaaHe
BbINOJIHAIOT OYEHb BaXKHYHO PYHKLMIO — NEPBUYHYIO
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dUKcaumo NpaBoHapyWeHNn N 06CcToATENbCTB UX
COoBepLleHUa ANA AasbHelWwen nepesaym B Komne-
TEHTHble OpraHbl, YNONHOMO4YEHHbIe BO3OyKAaTb
Aena 06 aAMWMHUCTPATUBHBIX MPaBOHAPYLUIEHMAX
M NPUBAEKaTb BUHOBHbIX /UL, K NPeayCMOTPEHHOM
3aKOHOM OTBETCTBEHHOCTMU.

MpueneyeHne rpaxgaH gna obecneveHmna obuie-
CTBEHHOro nopsAgKa nNpeaycMoTpeHO B 3aKOHOAa-
TENbCTBE MHOMMX PA3BUTbIX rocyaapcTs (fepmaHnus,
CLUA, AnoHua, BennkobputaHuma, IcToHuna n ap.). B
CCCP aKTMBHO npuBAEKaNMUCb HAapOAHble OPYHWUH-
HMKK. Ha obecneyeHne umx 6HesonacHoctTn 6blan
HanpasneHbl crneuuanbHble HOPMATUBHbIE AKTbI,
Hanpumep, YKas lNpesungmnyma BepxosHoro Cose-
Ta CCCP ot 15 ¢deBpans 1962 roga «0O6 ycuneHum
OTBETCTBEHHOCTM 32 MOCAraTeNbCTBO Ha XMU3Hb,
340pOBbE U OOCTOMHCTBO PabOTHWMKOB MWUAWNLMMK
N HapoAgHbIX APYXUHHUKOB»([2]. Mo cocTosHUIO Ha
Hayano 1972 roga, YMCNEHHOCTb APYKMHHUKOB B
CCCP cocTaBnsina noyt 7 MNIH. YeNOBEK, B Te4YeHUe
1971 roga wmun 6bI10 3a4€epPXKAHO CBbiWwe 5 ThiC.
NpecTynHMKOB, NpeaoTBpaLLEHO 3HAUYUTENbHOE KO-
NINYeCcTBO NpaBoHapyweHun[3].

B coBpemeHHOM Poccumn 3akoHOAaTeNbCTBO 06 yya-
CTUW TpaXKaaH B OXxpaHe obuiecTBEHHOro nopsaaka
npuHATO B 63 M3 83 cybbeKtax. Ha Tepputopum
Poccum no coctoaHuio Ha 2012 rog, gelicteyeT 60-
nee 45 Tbicay obwecTBeHHbIX POPMMPOBaAHUIA Npa-
BOOXPAHUTENIbHON HANPaB/NEHHOCTU, YUCNEHHOCTb
KOTOpbIX cocTaBndeT 6onee 454 TbicAuM YenoBek,
B TOM yncne B 14,2 TbicAYaX HAPOAHbLIX APYHKUH
— 0Kono 190 Tbicay Yyenosek, B 895 Kasaubux gpy-
*UHaX — O0KoNo 62 TbicAY Yenosek. bonee 42 Tbicay
rpa*kgaH ABNAIOTCA BHEWTATHbIMU COTPYAHUKaMM
nonnuun. C mnx yyactmem B 2012 rogy packpbITo
32411 npectynneHuit, BbiaBneHo 459632 agmu-
HUCTPATMBHbLIX  MPaBOHapyLlleHua, 3agepaHo
357526 npaBoHapywuTtenen[4]. Mpn stom BCero B
2012 roay [ONXKHOCTHbIMU AnLaMmM 6bl10 BO3OYK-
AeHo 3330851 aen 06 aAMUHUCTPATUBHbBIX NPaBoO-
HapyweHunax[5]. Takum obpasom, cTeneHb y4acTua
rpakAaH B BbIABNIEHUW NPaBOHAPYLWEHWI A40CTUra-
eT 13,8 % oT 06Lero umMcna Bo3byKAeHHbIX g4en 06
AAMUHUCTPATMBHbIX NPaBOHAPYLUEHUAX.
YKasaHHble 06CTOATENbCTBA CBUMAETENLCTBYIOT O
BaXHOCTM y4yacCTUA rpaxgaH B Aenax rocygapcrsa
no oxpaHe obwectseHHOro nopAagKa. OgHako crte-
NeHb y4acTUA rpaxkaaH B oxpaHe obLiecTBeHHOro
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nopaaka onpegensaeTca He TONbKO ypOBHeM npa-
BOBOM Ky/NbTypbl U 3penoctu obLwecTBeHHOro npa-
BOCO3HaHMA, HO U ypoBHEM 3ab0Tbl rocyaapcrsa
0 INYHOI 6e30NacHOCTU cBMAETENEN NpaBOHapY-
LWEHMM, B TOM YUCNe 3amUTbl UX KOHCTUTYLMOHHbIX
npaB Ha HENPUKOCHOBEHHOCTb YaCTHOM XMU3HMU,
JINYHYIO TalHYy.

Ha denepanbHom ypoBHe 3aKOHOAATENLCTBO, pe-
ryavpyioLiee npasoBble YyCA0BUA y4ACTUA TParkaaH
B OXpaHe obLecTBEHHOro Nopaaka n obecneyeHuns
X An4yHom 6e30MacHOCTU, HENnPUKOCHOBEHHOCTU
JINYHOM ¥XU3HU, A0 CUX NOP He NpuHATO. B locyaap-
cTBeHHyto [lymy Poccuiickoii Pegepaumn 13 mapTa
2013 roga 6bln BHECEH NPOEKT deaepanbHOro 3a-
koHa N 238654-6 «0O6 y4yacTuu rparkgaH B oxpaHe
obuwecTBeHHOro nopsgKa», OAHAKO 3TOT 3aKOHO-
NPOEKT He NpeayCcMaTPUBaeT HUKAKMX Mep 3aLmThbl
noaen, CTaBWMX CBUAETENAMM aAMWHUCTPATUB-
HbIX NPaBOHapyLWweHn. Kpome TOro, aHanorM4Hble
3aKOHONPOEKTbl BHOCUAUCL B [OCynapCTBEHHYLO
Aymy Poccum n paHee B TeyeHue nocnegHux 11
NET, N KaxAabl pa3 OHM CHMMANWUCb 3aKoHoAaTe-
Jlem ¢ paccmoTpeHus.

B HacToALEee Bpemsa, KaK NOKa3blBaeT agMUHUCTPa-
TUBHaA M cyaebHaAa nNpakTuKa, cBUAeTenn agmu-
HUCTPATUBHbIX MPAaBOHAPYLWEHUA He 3aliULLEeHbI
OT pasraweHna CBOMX IMYHbIX AAHHbIX U BMeLla-
TeNbCTBA B NPABO HA HEMPUKOCHOBEHHOCTb CBOEWM
YaCTHOWM KM3HW, INYHYIO TaHY CO CTOPOHbI NPaBo-
HapywuTenen. OAHUM M3 NOATBEPKAEHUI ITOMY
MOXET CNYXWUTb CNyyal, KOTOPbIM npou3oLlen ¢
OZHWUM U3 aBTOPOB CTaTbM.

1.2 Cnyvait pasrnaweHUA AMYHbIX AaHHbIX CBU-
Aetena npaBoHapyLUeHUA

OAVH 13 aBTOPOB CTaTbM CTa/ CBMAETENIEM Cepbes-
HOrO HapyLleHUa NPaBWU AOPOXKHOIO ABUXKEHUA,
cosaasLiero yrpo3sy ero 6esonacHocT 1 b6esonac-
HOCTU APYrMX Y4aCTHMKOB AOPOMKHOMO ABUXKEHUA.
Mo pgaHHomy ¢akTy OH nogan B OTAeN MOAULMMK
3aaBneHne 06 aAMMHUCTPATUBHOM NpaBoOHapyLle-
HUKU, K KOTOPOMY MPWUNOXKMA BUAEO3aNUCb Hapy-
WweHns. B 3aaBNeHUM yKasan nosiHble pamunuio,
MMA, OTYECTBO, aZiPecC NPOXKNBAHUSA, NMYHBIN agpec
3N1EKTPOHHOM NOYTbl U HOMep coToBoro Tenedo-
Ha 1 Npocun obecneynTb HepasrnaleHne ANYHbIX
AAHHbIX O HEM.
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Mo 3aaBneHuto No ¢akTy NpaBoHapyLlweHus 6bii1o
BO3OyXKaAeHO Aeno o6 agAMWHUCTPATUBHOM Mpa-
BOHApPYLWEHUN, HayaTo ALMMHUCTPATUBHOE pac-
cnepgoBaHue. Yepe3 HECKONbKO AHEN 3aABUTENHO
NO3BOHM/1 HEU3BECTHbIN YENOBEK WM HACTONYMBO
Ha4yan TpeboBaTb OTO3BaTb CBOE 3aAB/IEHUE, YIPO-
as HacTynieHnem HebnaronpuATHbIX ANA Hero
nocneactenin. OKasanocb, YTO BCE IMYHbIE AAHHbIE
3aABUTeNA, codeprkalmeca B gene, COTPYLHWUKU
OMrMBAL nepemann HapywmTento nNpu O3HAKOM-
JIEHUN € maTepmnanamm gena, CCblNaacb Ha 4YacTb 1
ctatbn 25.1 Kogekca Poccuiickoit Pegepaunmn ob
aAMUHUCTPATUBHbIX NpaBoHapyleHuax (ganee —
KoAll P®)[6].

Onacasacb 3a AMYHyto be3onacHocTb M besonac-
HOCTb CBOEI CEMbW, COXPAHHOCTb ABUXUMOIO UMY-
LLLeCTBa, 3aABUTE/b OblN BbIHYXAEH NPOCUTb OTAEN
’MBOA 06 oT3biBe cBOEro 3assaeHuda. Mpounssoa-
CTBO MO geny 6blN0 NpeKpalleHo Nog Npeanorom
HEe3HaYMTEeNIbHOCTM AAMUHUCTPATUBHOIO NPaBOHa-
pyweHusa. MNpaBoHapywmnTenb He 6bln NPUBAEYEH K
a4MUHUCTPATUBHOMN OTBETCTBEHHOCTW.

B cyae nepBoi MHCTaHUMW AEACTBUA COTPYAHUKOB
OornmeA[, sbipasuswmeca B npefocTaBAeHNN BO3-
MOKHOCTM O3HAKOMMUTLCA HAPYLINTENIO C INYHbBIMMU
OAHHbIMM 3aABUTENS, ObIN NPU3HAHbI HE3AKOHHbI-
mun. OgHaKo anennauMoHHbIM onpeaesieHnem cy-
AebHom Konnermm No rpaxkgaHckum genam Ceepa-
NIOBCKOro 06/1aCTHOrO cyga pelleHue cyga nepBoi
WMHCTaHUMWN B YacTW yaoBNeTBOpeHUs TpeboBaHMM
3a8BUTENA OblNO OTMEHEHO, 6bl10 BbIHECEHO pe-
LWeHne 06 oTKase B UX yaoBAeTBopeHUn[7].
Onpeaenennamu cyaei CeepanoBCKOro ob6aacTHo-
ro cyga u BepxosHoro Cyaa Poccuiickoit ®eaepa-
LMW B Nepenayve KaccauMoHHbIX *Kanob 3assutens
ONA paccmoTpeHua B cyaebHom 3acefaHuu cyaa
KaccaluMOHHOM MHCTaHLUWKM Bblo OTKa3aHo[8].

Bo Bcex cnyyaax cyabl anennsiuMoHHOM U Kaccauu-
OHHOM MHCTaHUMN, OTKa3biBan B Y40BNETBOPEHUU
TpeboBaHMI 3aABUTENA, MPUMEHANN OOHY U TY Xe
HOpMy — 4YacTb 1 ctatbu 25.1 KoAll P®, cornacHo
KOTOPOM NNLUO, B OTHOLIEHMW KOTOPOro BepdeTcA
NpPoOu3BOACTBO NO Aeny o6 agMMHUCTPATUBHOM
NpPaBOHapYyLWEeHMN, BNpaBe 3HAKOMUTBLCA CO BCEMM
maTtepuanamu gena.

1.3 BmelwaTtenbCTBO B NpaBo 3aaBuTens (ceuge-
Tena) no geny 06 agMUHUCTPATUBHOM NpPaBOHaA-
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pyweHuun

1.3.1 BmewatenbCcTBo B NPaBo HA HENPUKOCHO-
BEHHOCTb YAaCTHOM }XU3HWU, NNYHYIO TaliHY, rapaH-
TMpoBaHHoe KoHcTutyumeit PP

CornacHo TonkoBaHuto Yactm 1 ctatbm 25.1 KoAll
P® B cypebHOM M agMUHUCTPATUBHOM MpPaKTUKeE
NpaBo 3HAKOMMUTbLCA CO BCEMWU MaTepuanamun aena
pacnpocTpaHseTca Ha Ntobble cBeAeHUA, CoaepPKa-
Wwnecs B maTepuanax gena, B TOm YMCne Ha ceege-
HMA, COCTABNAIOLME SINYHYIO N MHYIO OXPAHSAEMYIO
3aKOHOM TaliHy[9]. MpaBo Ha 03HAaKOMIEHME C Ma-
TepManamu gena HeobxogmMmo gna peanunsauyum
NINUOM, NPUBNEKAEMbBIM K agMUHUCTPATUBHOM OT-
BETCTBEHHOCTM, CBOEr0 KOHCTUTYLMOHHOrO Mnpasa
Ha 3alWuTy, B TOM Yncie cyaebryto 3awmnTy[10].
YKaszaHHOe TosIKkoBaHMe Yyactu 1 ctatbm 25.1 KoAll
P® ctasut 3assutenen[ll] u cBnaeteneit npaso-
HapyweHuii B abCONOTHO He3aWMLEHHOE NONO-
*KEHWe, NocsAraeT Ha MX KOHCTUTYLMOHHOE MnpaBo
Ha HENPUKOCHOBEHHOCTMN YACTHOM KXU3HW, NNYHYIO
TanHy.

Cratba 23 (yactb 1) KoHcTuUTyuum Poccuiickon
dPepepaummn rapaHTUpyeT KaxKaomy rpakgaHuHy
NpaBo Ha HEMNPUKOCHOBEHHOCTb YaCTHOW MW3HM,
JINYHYIO N cemMelHyto TalHy. Cbop, XxpaHeHue, Uc-
Nonb30BaHME U pPacnpocTpaHeHne MHopMaLUmM O
YaCTHOM XM3HU NnLa 6e3 ero cornacua He AoMNycKa-
totca (4actb 1 ctatbm 24 KoHcTUTyumn PO).

Mpn 3TOM KOHCTUTYLMOHHO-NPABOBOM CMbIC/ KaTe-
FOPUIA «YaCTHasA ¥KU3Hb», KNPABO Ha HEMPUKOCHO-
BEHHOCTb YaCTHOM ¥U3HU», «INYHaAA TallHa» bbin
AaH KoHctutyumoHHbim Cyaom Poccuiickon ®epe-
paumn B CBOUX onpeaeneHmax:
«KoHpUuaeHUManbHbIM XapaKTepom obnagaet nio-
628 MHPOpPMaLMA O YAaCTHOM KU3HM NKLa, @ NOTO-
My OHa BO BCAKOM C/y4ae OTHOCUTCA K CBeAEHUAM
orpaHuM4YyeHHoro goctyna. [paBo Ha HENPUKOCHO-
BEHHOCTb YaCTHOM YKU3HW, JINYHYIO U CEMENHYIO
TallHy O3Ha4yaeT npPenoCTaBAEHHYIO YEe/NI0BEKY W
rapaHTMPOBAHHYK TOCY4apCTBOM BO3MOMKHOCTb
KOHTPO/IMPOBaTb MHPOPMALUIO O camom cebe,
NpPenATCcTBOBATb Pa3rnalleHnto CBEAEHWUI NUYHO-
ro, MHTUMHOIO XapaKTepa; B MOHATME «4acCTHaA
*KU3HbY» BKAOYAETCA Ta 061aCTb *KU3HeaeATENbHO-
CTW YenoBeKa, KOTopasa OTHOCUTCA K OTAeNbHOMY
INLY, KacaeTca TONbKO ero N He NOANEKUT KOHTPO-
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J110 CO CTOPOHbI 06LW,ecTBa U rocyaapcTBa, eCamn Ho-
CUT HENPOTMBONPABHbIM XapakTep. COOTBETCTBEH-
HO, IMLWb CaMO NINLO BNpaBe onpeaenunTb, Kakue
MMEHHO CBeAEeHWA, MMeloWwmMe OTHOLWEHWE K ero
YaCTHOW XKM3HW, [OMKHbI OCTAaBATbCA B TaliHe, a No-
TOMY 1 c6Op, XpaHEeHMe, NCNOIb30BAHWE M Pacnpo-
CTpaHeHMe TakoM MHPOPMaLMKU, He AOBEPEHHOM
HUKOMY, He gonyckaetcAa 6e3 cornacva AaHHOro
nnua, Kak Toro Tpebyet KoHcTutyuma Poccuinckoi
depepaunn»[12].

NHTepecHO oTmeTuTb, YTo KoHCTUTYUMOHHbIN Cya
P® TpakTyeT npaBo Ha HEMNPUKOCHOBEHHOCTb YacT-
HOM YKM3HW MMEHHO B MHPOPMALMOHHOM CMbIC-
Ne, a He B cmbicie pU3MYECKOro BMeLLaTebcTBa B
Aena yenoseka. AHaNOrMYHoe TONIKOBAHWE UCNOb-
3YIOT M Cyabl 0bLwel topucankumm:

«YacTHasA XM3Hb — 3TO Te CTOPOHbI IMYHOM KU3HU
4yenoBeKa, KOTopble OH B CUMAY CBOeM cBoboAabl He
Kenaet genatb AOCTOAHUEM ApPYyrux. ITo — CBOEO-
6pasHbIii CyBEPEHUTET IMYHOCTU, O3HAYaOLWNIN He-
NPUKOCHOBEHHOCTb €ro cpeabl 06utaHna»[13].
«MpaBo Ha HEMPWKOCHOBEHHOCTb YAaCTHOM U3HU
B MHPOPMALLMOHHOM CMbIC/IE O3HAYAET HENPUKOC-
HOBEHHOCTb INYHOMN MHDOPMaLUK, NtOObIX KOHPK-
AEHUMANbHbIX CBEAEHWUN, KOTOPble YeNoBeK npes-
NnoYymTaeT He NpeaaBaTb ornacke»[14].

MockonbKy Yactb 1 ctatbm 25.1 KoAl PP ¢ yuetom
Tekywero cyaebHoro TonkoBaHuA He npeanonara-
€T OrpaHWyYyeHue JOoCTyna /vu, NPUBIEKAEMbIX K
a4MUWHUCTPATUBHOM OTBETCTBEHHOCTU, K MHPOPMa-
LMW O YaCTHOM KU3HW 3aaBuTenen (cenaeteneit),
cogepKalienca B gene, U ANLIAET, TEM CaMbIM, NO-
CNeaHUX BO3MOMKHOCTM KOHTPOAMPOBATb WMHOOP-
MaLmio 0 camux cebe, NpenATCTBOBATbL ee pasr/a-
LWEeHWUIO, C NOTMYecKon HeobxoammocTbio cneayet
BbIBOA, YTO MMEET MeCTO BMeLaTeNbCTBO B KOH-
CTUTYLMOHHbIEe NpaBa 3aasuTenel (camaeTenem) no
Aenam 06 aAMMHUCTPATUBHbBIX NPAaBOHAPYLIEHUAX
Ha HENPUKOCHOBEHHOCTb UX YAaCTHOM XU3HU, NNY-
HYIO TalHY.

1.3.2 BmewaTtenbCcTBO B NPaBO Ha yBa*KeHue
NINYHOM }KU3HM, rapaHTUpoBaHHoe KoHBeHuuen o
3awmTe NpaB YenoBeKa U OCHOBHbIX cBO60y,

rapaHTVIM HENPUKOCHOBEHHOCTHU YaCTHOM KU3HU

npeaycMoTPeHbl MeXAYHAPOAHbIM NPAaBOM U MEXK-
AyHapoaHbiMK gorosopamu Poccuiickoin depepa-
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umun. CornacHo Yactu 4 crtaton 15 KoHctutyummn PO
ob6LwenpusHaHHbIe NPUHLMMbI U HOPMbl MEXAyHa-
pPOAHOro Npasa 1 mexayHapoaHble Aorosopsl Poc-
cunckon Pegepaummn ABAAKOTCA COCTaBHOM YacTbio
ee NpaBoOBOMN CUCTEMbI.

Tak, KoHBeHUMA O 3awmTe nNpaB YenosBeKa U Oc-
HOBHbIX cB0bOA, (Aanee — KoHBeHUMA), ee cTaTbA 8
NYHKT 1, rnacuT:

«KaxkabI MMeeT NPaBOo Ha yBaXKeHWe ero IMYHOM U
CEMENHOW KMU3HW, €ro KUANULLA N ero KOppPecnoH-
AeHunn».

NckntounTensHoOM opucamkunmen no Bomnpocam
TonKkoBaHMA KoHBeHUMWM obnapaet EBponeiickuii
Cya no npasam Yenoseka (ganee — ECMNY)[15]. MNo-
3TOMy nonoxeHma KoHBeHUMW, cogepiaHue 3a-
KpenaeHHbIX B Hel npas 1 cBoboa N TEPMUHDI, UC-
nonb3yemble B KOHBEHLNM, HE MOTyT TOIKOBaTbLCA
N npumeHATbCA 6e3 yyeTa NpeueaeHTHOM NPAKTU-
km ECMY[16].

KoHctuTtyumoHHbin Cyg PP npamo yKasan, yto co-
CTaBHOM 4acCTblO POCCMMCKOM NPABOBOM CUCTEMbI
ABNAETCA He TONbKO KoHBEHUMA, HO U pelleHns
ECMNY B TOM YyacTh, B KAKOM UMK, ucxoda ns obuie-
NPU3HAHHbIX NPUHLUNOB U HOPM MeKAYHAPOAHO-
ro nNpasa, AaeTcA TO/KOBaHME coaepyKaHua 3akpe-
nneHHbix B KoHBEHUUM npas u ceobog, a noTomy
OOJ/IKHbI y4UTbIBATbCA deaepanbHbiM 3aKOHOAA-
TeNem npu peryimposaHMmM obLWEeCTBEHHbIX OTHO-
LWEeHWM 1 NPaBONPUMEHUTENbHBIMW OpPraHammn nNpu
NPUMEHEHNN COOTBETCTBYIOLLMX HOPM npasall7].
B cnny nyHkta 1 ctatbn 46 KOHBEHUMM NpaBoOBble
nosuumn ECIMY, KoTopble copeprkaTcA B MNOCTa-
HoBneHuax ECMY, npuHATbIX B OTHOLWeEHMN Poccuit-
ckon depepaummn, asnatotca obaA3aTeNnbHbIMKU ANA
Poccuiickon depepauum, B TOM 4ncne gnsa BCex
cypos. Cyaamum npu cXoXKmx obcToATeNnbCTBax aAena
MOTYT TaKKe Y4YUTbIBaTbCA NPaBOBble NO3MLMN, Bbl-
parkeHHble B noctaHosaeHnAxX ECIMY, npuHATLIX B
OTHOLWIEHUW APYrMX rocyAapcTB - yHacTHUKOB KOH-
BeHuunn[18].

Kpome 3toro, npasosble nosnuunm ECMY [oaKHbI
YUYUTbIBATLCA NPU NPUMEHEHUN 3aKOHOAATeNbCTBA
Poccuiickon ®Pepepaunn. B yacTHOCTM, copeprKa-
HWe npas un csobon, NpesyCMOTPEHHbIX 3aKOHO-
aatenoctsom Poccuitckont Pepepaunn, [OMKHO
onpeaenATbCA C y4eTOM COAePrKaHMA aHANOTMUYHbIX
npas 1 cBoboa, packpbiBaemoro ECMY npun npmume-
HeHun KoHBeHLMKM 1 MpoToKonoB K Hel[19].
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Kak HeogHOKpaTHO YyKasbiBan cam ECMY noHa-
TMe “yBa)KeHue” ANYHOM KU3HU ABNAETCA Heyert-
KMMm[20] 1 4TOo “NNYHEA KM3HL” — 3TO LWMPOKKM
TEPMMH, KOTOPbIN He NoadaeTca McyepnbiBatoLLe-
My onpeaeneHunto[21]. HapyweHune npaBa Ha yBa-
YKEHME INYHOM KM3HW ycTaHasamBaeTca ECMY B co-
OTBETCTBUM C NPELEAEHTHOM NPAKTUKOM B KaXK40M
KOHKpPETHOM gene.

Bmecte ¢ Tem cornacHo npaktuke ECMNY noHAaTue
“NMYHanA KU3HbL” BKAtoYaeT B cebs, B 4aCTHOCTH,
MHPOPMaALMIO, OTHOCALLYIOCA K JIMHHOM KU3HWU
yenoseKa. CoOTBETCTBEHHO, co3aaHune[22], cbop
(Bkntoyan HabnwopgeHve wn npocaywuBaHue)[23],
XpaHeHue[24], nameHeHne[25], packpbiTve (pas-
rnaweHne, pacnpocTpaHeHne, onybankoBaHue,
nepegava, npeaocTaBieHne cBoboAHOro AocTtyna)
[26] HPopMmaLMK, OTHOCALLENCA K IMYHOM HKU3HU
yenoBeKa, 6e3 ero cornacus nmbo c ero cornacus,
HO B YCNOBMAX, KOF4a Y Ye/IOBEKA ANA peanunsaymm
CBOMX NpaB M cBoboA HET MHOro Bblbopa[27] ABna-
€TCA BMELATeNbCTBOM B MPABO Ha yBa*KEHWUE NNY-
HOW *KM3HM YeNoBeKa, Aarke ecnm nHdopmauma o
€ro JINYHOM }KU3HW He bblsla ncnonb3oBaHa[28].
Mpn aTom K MHPOPMALMKN, OTHOCALLENCA K SINY-
HOM XM3HW YenoBeKa, OTHOCATCA: MECTO XKUTeb-
ctBa[29] n mecTtoHaxoxaeHue[30], dammana, nma
M ot4yectBo[31], KOMMYHMKaALUM C MOMOLLbIO Tene-
¢doHa, daKca, aneKTPoHHOM NouTbi[32], n3obpaxke-
HMe, NoSy4YeHHOE C NOMOLLbIO POTO- U BUAEOCHEM-
Kn[33], npodeccma[34], MHPOpMaLMA O COCTOAHMM
3a0poBbA[35], a TakKe N0baa MHaa MHPopmaums,
KOTOpaa OTHOCUTCA K onpeaefeHHOMY WAuK onpe-
aenaemomy nuuy[36].

Ctatba 8 KOHBEHLWKN He OrpaHMYMBAETCA 3aLUMUTOM
TO/NIbKO «BHYTPEHHEro Kpyra», B KOTOPOM /INLO MO-
YET }KUTb CBOEM INYHOM XKM3HbBIO NO CBOEMY YCMOT-
PEHUIO, MOMHOCTbIO UCKAKOYAA BHEWHUA MUP, HE
BXOAALWMN B AaHHbIN Kpyr. OHa Take 3awuuiaeT
NpaBo HaNa*kMBaTb U Pa3BMBATb OTHOLLEHMA C APY-
rTMMMK NI0AbMU N BHELLHUM MUPOM. JINYHASA *KU3Hb
MOXKET faXKe BKAOYATb AeATeNbHOCTb Npodeccro-
HaAbHOTO M AenoBoro xapakTtepal[37]. Kpome Toro,
Aarke nybanyHas nHpopmauma MOXKET 3aTparnBaTb
chepy «MYHOM KU3HM», €CNU OHa CUCTEMATMYe-
CKM coburpaeTca u XpaHUTca opraHamu Biactmn[38].
LUenb ctatbn 8 KOHBEHUMN — 3aLUUTUTL YeNOBEKa
OT NpPOW3BOJIBHOFO BMeLUATENbCTBA FOCYAAPCTBa,
opaHako ECMY pgonyckaeT u paccmoTpeHne “nosu-
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TUBHbIX” 00A3aTeNbCTB rOCYAAPCTBA, CBA3AHHbIX
C CO34aHMEeM YCNOBUN U NPUHATMEM PA3YMHbIX U
YMeCTHbIX Mep, obecneuymBaloLLnX OCyLLEeCTBAEHNE
rpa*kgaHMHOM CBOErO MnpaBa Ha “yBakeHue” nnuy-
HOW M3HM[39].

Takum obpa3om, McxoaAa M3 YKa3aHHOro Bblwe
TonkosaHua ECIMY ctatbm 8 KoHBeHUWNMN, O3HAKOM-
NleHne nnua, NPUBAEKaeMoro K agMUHUCTPATUB-
HOM OTBETCTBEHHOCTU, C MHPOPMALMEN O INYHOM
U3HU 3aaBUTeNA (CBMAETeNsA), KOTOPYK B CUNY
3aKOHA MoCneaHWN JOMKEH yKasaTb ANA Nojayu
3aaBneHMa 06 aAMMHUCTPATUBHOM NpPaBOHapY-
WEHUN, Aaun CBUAETENbCKMX NokasaHun ($.M.0.,
agpec peructpaumm no Mecty MPOXKMBAHUA WK
npebbiBaHWA, yKa3zaHMe Ha NMLO, KOTOpPOe ABNAET-
CA HenocpeaCcTBEHHbIM OYeBUALLEeM NPaBoOHapyLle-
HWA) UKW KOTOPAA OKaslaslacb B MaTepuanax gena
(Hanpumep, Homep TenedoHa, agpec 3NeKTPOHHOM
noytbl), 6e3 cornacua 3assuTena (cemaetens), Kak
MUHUMYM, ABAAETCA BMeELIaTeIbCTBOM B OCYLLEeCT-
B/IEHME MM NPaBa Ha YBA*KEHME NIMYHOMN KU3HU B
cmbicne ctatbm 8 KoHBeHUMN.

Kak pa3bacHma KoHcTUTYyumoHHbii Cya PP npasa
n ceoboapl YeNnoBeKa U rparkAaHNHA, NPU3HAHHbIEe
KoHBeHUMeEN, — 3TO Te e NOo CBOEMy CyLLecTBy
npasa 1 cBoboabl, 4TO 3aKpenaeHbl B KOHCTUTYUUM
P®[40]. ChepoBaTenbHO, NPaBO Ha HEMNPUKOCHO-
BEHHOCTb YAaCTHOM XMW3HW, JIMYHYIO TANHY, rapaH-
TUpOBaHHOe cTaTbamM 23 (yactb 1), 24 (4acTb 1)
KoHcTuTyumn PO, n npaBo Ha yBarKeHMe ANYHOWM
*KU3HU, NPU3HAHHOE cTaTbel 8 NyHKTOM 1 KoHBeH-
LMK, —3TO He oTAe/IbHbIe NPaBa, a, No CYyTU 1 coaep-
YKaHMI0, OAHO N TO K€ OCHOBHOE MPaBO YenoBeKa,
HeoTUyXKJgaemoe M MpUHaAexallee Kaxaomy oT
poxaeHuna, Kotopoe Poccua B cmny ctatbun 2 Kow-
ctuTyummn PO obasanack npusHaeaTtb, cobaoaath u
3alWULLATh.

1.4 O6ecneyeHue npaBa Anua, NPUBAEKAEMOro K
A4MWHUCTPATUBHOMN OTBETCTBEHHOCTU, HA 3aLUUTY

B HeKOTOpbIX C/ly4anXx NMYHbIE AaHHbIE CBUAETeNnen
OENCTBUTENIbHO MOTYT MOMOYb /ULy, NpuUBAEKae-
MOMY K aAMUHUCTPATUBHOW OTBETCTBEHHOCTH, ANA
peannsauum CBoero npasa Ha 3aWuMTy, B TOM YuC-
Ne cyaebHyto, rapaHTUpOBaHHOro cTaTbaAMK 45, 46
KoHcTutyumnm PO,

Hanpumep, ecnu mexay csmperenem u npasoHa-
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pywmTenem BO3HUKAM oOnpegeneHHble npaBooT-
HOLWIEHWA, B YAaCTHOCTM, OHU CTa/IN Y4aCTHUKAMM
O0POXHO-TPAHCMOPTHOIO MPOMCLLIECTBUA, BO3HUK-
Lero BC/ieAcTBME HapyLEHNA NPABUA AOPOKHOIO
OBUXEHMA, N Npeanonaraemblit BUHOBHUK XOYeT
nogaTh BCTPEYUHbIN UCK, YTO HEBO3MOXKHO 6e3 3Ha-
HuAa ©.1.0. n agpeca XKnUTeNbCTBA APYTON CTOPOHbI.
Kpome 3TOro, cBmpgeTesib MOMKET MCMbITbiBATb K
nuy, NpMB/IEKAEMOMY K OTBETCTBEHHOCTU, /INYHbIE
HEenpUA3HEHHbIE YyYBCTBA M OrOBOPUTbL €ro nNpu oT-
CYTCTBUM APYIUX NPAMbIX LOKA3aATENLCTB €ro BUHBbI.
9T0 BO BCcex cnyvanx byget npMBoANTb K MpuBAeye-
HUIO NLA K aAMUHUCTPATUBHOM OTBETCTBEHHOCTY,
JaXe ec/iM OHO 3aBeAO0MO HenpU4acTHO K BMeHA-
eMoMy emy npaBoOHapyweHuto. Ecam anuo, npu-
B/IEKaeMoe K OTBETCTBEHHOCTM, ByaeT 3HaTb, YTO
aeno o6 agMMHUCTPATMBHOM MNpPaBOHAPYLUEHUMU
6b110 BO3OYKAEHO, K NPpUMeEpPY, NO 3aABNEHUIO CO-
cena, KOTOPbIN A4AaBHO UCMbITbIBAET K HEMY /INYHbIE
HEeNPUA3HEHHbIE YYBCTBA, TO 3TO MOXET U3MEHUTb
JIMHWIO 3aLWMTbI, MOCTAaBUTb NO4 COMHEHUA AaHHbIe
cBMAaeTeNIemM NoKasaHmA.

MonHoe 6nokMpoBaHMe AOCTyna K WHpopmaumm
O /INYHOCTM CBUAETENEN NPUBOAUNO Obl TaKiKe
K 3noynotpebneHnsm M NPOU3BOSIY CO CTOPOHDI
NPaBOOXPAHUTE/IbHbLIX OPraHOB, WMCMNOJ/Ib30BaHULO
«TalHbIX CBUAETENEN» B KapaTesibHbIX LLeNsAx, Yto
HeAONyCTUMO B NMPAaBOBOM AEMOKPATUYECKOM rO-
cypapcTse.

Taknm obpasom, HPopmauma 0 IMYHOCTU CBUAE-
TenA B HEKOTOPbIX KOHKPETHbIX CUTYALMUAX MOXKET
OEeNCTBMUTENbHO 3aTparMeBaTtb NpaBo AMUa, NpUBAe-
Kaemoro K agMWHUCTPATUBHON OTBETCTBEHHOCTY,
Ha cBoto 3awmTy. Ecan nnuo, npusnekaemoe K ag-
MWHWUCTPATUBHOM OTBETCTBEHHOCTU, UMEET Pasym-
Hble OCHOBaHWA CUYUTaTb, YTO AEN0 BO3OYXKAEHO
No 3aABJIEHUIO LA, UCMbITbIBAIOLLErO INYHYIO 3a-
MHTEPECOBAHHOCTb B HEDBNAroNnpMATHOM ONA HEro
ncxoae gena, Npu OTCYTCTBUM APYrUX NPAMbIX A0-
KA3aTeNbCTB €ro BMHbI, @ TaKXKe B APYrnx cayyasx,
Tpebyrowmx 06a3aTeNbHOro 3HaHNA AaHHbIX O /INY-
HOCTM CBMAETENA, OH OONKEH MMETb BO3MOKHOCTb
noay4YnTb HPOPMALMIO O INYHOCTU CBUAETENS.
OpgHaKo cornacHo 4actu 3 ctatbm 17 KoHCTUTYLUUM
P® ocywectBneHme npaB n csobog 4venoseka u
rpa*kgaHMHa He AONXKHO HapyLwwaTtb NpaBa M cBobo-
Abl Apyrux nuud. B cutyauum, paccmatpmBaemoi B
AaHHOM Ny6AnKauMK, UMeeTCs KONNM3nA (KOHKy-
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peHuua) npaB Anua, NPUBIEKAEMOro K agMUHU-
CTPaTUBHOM OTBETCTBEHHOCTU, U 3aABUTeENA (CBUAE-
Tenda) no geny. Ans paspelieHma 4aHHOW NPaBoBOM
KONNN3UM HeobxoaMm BCECTOPOHHUN KOMMIEKC-
HblA NPaBOBOM aHaNM3 Ha OCHOBE AECTBYIOLLENO
POCCUIMCKOro, a TaKXe MeXAyHapoAHOro npaea,
ABNAOLLEroCA COCTaBHOM YacTblo NPABOBOM CUCTe-
Mbl Poccuiickoin depepaymm.

2. «NOPAAOK PA3PELLEHUA AEN O MPEAMNONA-
TAEMOM HAPYWEHMUU MPABA HA YBAXEHWE
JINYHOM XXU3HU»

Camo no cebe BMelaTenbCTBO B MPaBO Ha YyBa-
KEHNE N HENPUKOCHOBEHHOCTb JIMYHOM MKU3HMU,
JNINYHYIO TaliHy CBMAETENs aBTOMaTUYECKM He Npu-
BOAMUT K HapYLEHNIO COOTBETCTBYIOLMX KOHCTUTY-
LMOHHbIX NpaB Ha HENPMKOCHOBEHHOCTb YaCTHOWM
*KU3HU, INYHYIO TalHY, KOHBEHLUMOHHOIO NpaBa Ha
YyBaXKeHME SIMYHOM XKM3HU. [paBa YenoBeKka MoOryT
He HapyLWwaTbCA, a NLWb OrPaHMYMBATLCA HA OCHO-
BaHUM N B C/y4aax, NPeayCMOTPEHHbIX YacTblo 3
cTatbu 55 KoHCTUTYUNmM PO,

CornacHo cTaTtbe 55 (4actm 3) KoHctutyumm Poc-
cumnckon Pepepauymm npasa M cBoboabl YENOBEKA
W rpaxgaHnHa MoryT ObiTb OrpaHuyeHbl ¢ege-
pafbHbIM 3aKOHOM TO/IbKO B TOW Mepe, B KAKOM 3TO
HeobxoAMMO B LeNAX 3aWmTbl OCHOB KOHCTUTYLM-
OHHOrO CTPOA, HPABCTBEHHOCTW, 340POBbA, NpaB
M 3aKOHHbIX MHTEPECOB APYruX AunL, obecneyeHmn
060poHbI CTpaHbl M 6e30MacHOCTM rocyAapcTBa.
JaHHOMY KOHCTUTYLMOHHOMY 3aKOHOMOMOXEHUIO
KoppecnoHaMpyeT NyHKT 2 cTtatbn 8 KoHBeHUUN,
COrNacHoO KOTOPOIA:

«He ponycKkaetca BMeLaTeIbCTBO CO CTOPOHbI Ny-
6NMYHbIX BNacTei B OCYLLECTB/IEHWE 3TOFO NpaBsa,
32 MCK/IIOYEHMEM C/lydaeB, Korga Takoe Bmella-
TEeNbCTBO NPEAYCMOTPEHO 3aKOHOM M HeobxoaMmo
B AEMOKPATMYECKOM OOLLECTBE B MHTEpecax Ha-
LMOHanbHOM 6e3onacHOCTU 1 obLecTBEHHOrO No-
pAgKa, 3KOHOMUYECKOro 61arocoCTOAHUA CTPaHbI,
B Lenax npenoTepalwieHna becnopsagKkos uam npe-
CTYNNEHUN, ANA OXPaHbl 340P0BbA MU HPABCTBEH-
HOCTW WM 3aLWNTbI NpaB 1 cBobOA APYrNX UL,

a TakXe ctatbA 18 KoHeeHuumn: «OrpaHnyeHmns, oo-
nycKaemble B HacToALe KOHBEHLUM B OTHOLLIEHUH
YyKa3aHHbIX NpaB M cBob6OA, He AO0/MKHbI NpuUme-
HATbCA ONA MHbIX Lenen, HeXKenun 1e, AnA KOTopbIxX
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OHM BbIN NPeayCMOTPEHbIY.

Ona npusHaHMAa HapyweHuns npas u ceobog Heob-
XOANUMO A0NONHUTENBHO NPOBEPUTL, COOTBETCTBO-
Ba/10 /I BMELLATENbCTBO B OCYLLECTB/IEHNE AaHHbIX
npas u cBobop (orpaHnyeHune npasB 1 ceoboa) no-
NIoXKeHnsAM ctatbm 55 (yactb 3), 17 (4actb 3) KoH-
cTUTYUnmn PO, ctatbm 8 (NyHKTa 2) KoHBEHUMN.
EBponenckmum Cyaom no npaBam Ye/s0BEKA B CBOEW
NpPaKkTUKe yXe AaBHO BblpaboTaH U NpUMeHAeTcA
YETKUI anropuTMm paspelleHns Aen o npegnona-
raeMoOM HapyLUEHWUM NpaBa Ha yBarKeHWe NUYHOWM
XM3HU[41]. JaHHbIA anroputm HEenocpeacTBEHHO
BblITEKAET U3 NONOXKEHUN KOHBEHUMU U TONKOBA-
HuA KoHeeHuumn ECMY, a TakKe obLwenpusHaHHOro
NPUHLUMNA BEpPXOBEHCTBA NpasBa. B cuay cootsert-
CTBMS HOPMATUBHO-NPABOBOrO COAEpPrKAHMA CTa-
Tou 8 (NyHKTa 1) KoHBeHuMM n ctaTen 23 (4acTb
1), 24 (yacTb 1) KoHcTuTyummn PO, ctatbm 8 (NyHKTa
2) KoHBeHUun u ctaten 55 (4actb 3), 17 (4actb 3)
KoHcTuTtyumnm P®, a Takke ctatbn 14 KoHBEHUUMN U
ctatb 19 KoHcTUTyummn PP, MOXKHO MOKasaTtb, 4YTO
NPUBEAEHHbIN HUMXKE aNrOPUTM paspeLleHna gen o
npeanosiaraeMom HapyLEeHNN NPaBa Ha YBaXKeHue
JNINYHOM XM3HU BbITEKAET TaKKe u3 KoHCcTUTyuum
Poccuiickoit dPepgepaummn ¢ ydeTom ee TONKOBAHUA
KOHCTUTYLMOHHbIM cyaom PO,

OrpaHuyeHne npaB u cBobopn yenoBeka (Bmela-
TEeNbCTBO B OCYLUECTB/NEHME npaB U cBobos) Ao-
NyCTUMO TONbKO, €CAN 3TO OrpaHUYEeHUE OAHO-
BPEMEHHO OTBEYAEeT CAeAyloWnm o0ba3aTeNIbHbIM
TpeboBaHMAM (KpUTEpUAM):

1. OrpaHnyeHune npaBa AOMKHO ObiTb Npeaycmo-
TpeHo 3aKoHoM (4acTb 3 ctatbu 55 KoHcTuTyumum
P®, nyHKT 2 cTaTbn 8 KOHBEHUMMN).

CornacHo KoHctutyummn PP orpaHuveHue npasa
MOKeT ObITb YCTAaHOBNEHO TOJIbKO denepanbHbIM
3aKOHOM, ogHako ECMY TpaKTyeT noHATMEe “3a-
KOH” 0YeHb WMPOKO, MOHNUMAA NOA HUM He TONbKO
aKTbl COOTBETCTBYHOLLEro napnameHTta (ana Poc-
cumn — deaepanbHble 3aKOHbI), HO U NOA3aKOHHbIEe
aKTbl, YKasbl, cyaebHy0 NPaKkTUKY U TaKk aanee[42].
B aaHHOM cnyyae KoHctutyuma PO npegoctasnaer
rpakAaHam NnoBblLEHHbIM YPOBEHb 3aLWMTbl NPaB U
csoboga.
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2. Hopma 3aKoHa, yCTaHaB/AMBAKOLWAA OrpaHuye-
HWe NpaBa, AO0/I)KHA OTBEYATb KOHCTUTYLLMOHHOMY
npuHumMny opmanbHON onpeneneHHOCTU NpaBo-
BON HOpMbl — BbITb GOPManbHO onpeaeneHHoOM,
TOYHOI, YETKOM WU ACHOM, He AOoNycKalowen pac-
WMPUTENBHOTO UM ABYCMbICNIEHHOIO TONKOBAHMA
YCTaHOB/IEHHbIX OrPaHUYEHUN W, CneaoBaTeNbHO,
NPOU3BO/IBHOFO MX npumeHeHna[43]. MpuHumn
dopmanbHOMN onpeneneHHOCTM NPaBOBON HOPMbI
cnepyet U3 KOHCTUTYLIMOHHOIO MOJIOXKEHMA O pa-
BEHCTBE BCEX Nepes 3aKOHOM U cyaoMm (4acTb 1 cTa-
Tou 19 KoHctutyumnm P®) n 6bin BbipaboTaH B MHO-
FOYMCNEHHbIX NOCTAHOBNEHUAX KOHCTUTYLMOHHOIO
Cyna P®[44].

[aHHbIM NPUHLUKMN cornacyeTca C NPaBoOBON NO3MK-
umen Esponenckoro Cyga no npaBam 4enoBeKa,
KOTOPbIA CYMTAET, YTO 3aKOH, OrpaHMYUBAIOLLNI
npaBa 4YenoBeKa, A0/MKeH oTBeyaTb TpeboBaHMIO
“KayecTBa 3aKOHa” (CTaHAAPTY «3aKOHHOCTMY), Bbl-
TeKatowemy us obLenpmsHaHHOro NPUHLMNA Bep-
XOBeHCTBa npasal45].

TpeboBaHMe “KayecTBO 3aKOHA” O3HaYaeT, YTo:

a. 3aKOH A0/MKeH 6bITb AOCTYNEeH ANA 3auHTepe-
COBaHHbIX n, (T.e. onyb6ankoBaH)[46],

6. 3aKOH ponkeH b6bITb chopMynnpoBaH B A0-
CTAaTOMHO ACHbIX GOpPMyAMpPOBKax, 4YTobbl AasaTtb
rpakAaHam ageksaTHoe npeactasneHne o6 06-
CTOATENbCTBAX M YCNOBUAX, NPU KOTOPbIX OPraHbl
rocyaapCTBEHHOM BAACTU MMEKOT NpaBo npuberatb
K ocnapmMBaemMbim mepam (SCHOCTb 3aKOHa),

B. 3aKOH f0/mKeH bbiTb chopmynmpoBaH ¢ AocTa-
TOYHOW TOYHOCTbIO, YTODObI MO3BONNTL YKA3aHHbIM
Nmuam — npu HeobXoAMMOCTM C NOMOLLbIO COBeTa
WKW IOPUONYECKON KOHCYNbTauuu — npeasuaeTb
B CTEMEeHW, PAa3yMHOWN B KOHKpPETHbIX obcToATenb-
CTBax, NMOCNEACTBUA, KOTOpble MOXET noBaeyb TO
WA MHOE aeAHune (NpeackasyemocTb 3akoHa)[47].
Mpun stom ECMNY gonyckaeT, 4to “3TM nocneacteuns
He 06A3aTeNbHO A0MKHbI ObITb NpeacKkasyembl ¢
abCconoTHOM TOYHOCTLIO: OMbIT MOKa3blBAET, 4TO
3TO HepJoCTUXMMO” [48].

3. 3aKoHOAATeNnbCTBO [AO/KHO NpPenocTaBnATb
cpeacTsa NpaBoOBOW 3aWUTbl (rapaHTUKM) OT NPOU3-
BO/IbHOrO BMeLLATe/bCTBa B NpaBa, rapaHTMPOBaH-
Hble KoHBeHUMel[49]. MHoe 03Hayano bbl HecooT-
BETCTBME 3aKOHOAATENIbCTBA OAHOMY U3 OCHOBHbIX

EBponenckmit flymaHUTapHbIA YHUBEPCUTET



Journal of Constitutionalism and Human Rights

NPUHLMNOB AEMOKPATUYECKOro obwecTsa — NpuH-
LMy BEpXOBEHCTBA NpaBga.

CornacHo npasoBoi no3mumnm ECMY 3aKkoH He gon-
¥eH bopmynnpoBaTb AUCKPELMOHHbIE MOAHOMO-
4yns opraHa MUCMONHUTENIbHOM BAAcTU B TEPMUHAX,
CBUAETENbCTBYOWMX O HEOrPAHMYEHHbIX BO3MOXK-
HocTax. CnenoBaTeNlbHO, 3aKOH OO/KEH C A0CTa-
TOYHOW ACHOCTbIO YCTaHABAMBATb Npeaesnbl U 06b-
€M TaKoW cBo6OAbl YCMOTPEHUA KOMMETEHTHbIX
BNacTeM M cnocob ee OCyLLECTBAEHUA, YYUTbIBAA
3aKOHHYIO UeNb paccMaTpuBaemMon Mepbl, YToObl
NPeAoCTaBUTb /INLY HaA/1eXKalllyto 3alnTy OT NpPo-
N3BONIbHOTO BMeLWlaTeNnbCTBa B ero npasa[50].
[JaHHoe TpeboBaHME NOMHOCTbIO cornacyerca C
KoHcTtutyumen PO, ee ctatbamm 2, 17 (4actb 1), 45
(4actbio 1), 46 (yacTbio 1).

4. OrpaHu4eHune npasa AOMXKHO NpecnefosaTtb 3a-
KOHHYIO Uefib, NpefyCMOTPEHHYIO YacTbio 3 CTaTbu
55 KoHcTuTyuum P® 1 nyHKTOM 2 cTaTbn 8 KOHBEH-
Lmn.

Kak yka3an KoHcTuTyumnoHHbIn Cya PP B cBOMX Nno-
CTaHOB/IEHUAX OrpaHMYeHue npasa LOMKHO npe-
cnepoBatb CTPOro onpegeneHHyto KoHcTUTyumen
P® uenb, yKasaHHy B ee 4actm 3 ctatbu 55, u
O0NYCTMMO TONbKO B TOM Mepe, B KaKoi 3TO Heob-
XOAUMO AN1A 33LUTbI KOHCTUTYLMOHHO 3HAYMMbIX
uenen. OrpaHNYeHNe nNpaBa AO/KHO ObITb HEOO-
XOAMMO W CTpOro obycnoBNeHO KOHCTUTYLMOHHO
3HaunmbIMK uensmu[51]. Uenn ogHoi TonbKo pa-
LWMOHANIbHOW OpPraHn3aumnmn AeATeNIbHOCTU OPraHoB
BN1ACTU HE MOTYT CAYXUTb OCHOBaHMEM ANA orpa-
HMYeHMA nNpas 1 cBoboa[52].

AHanu3 yactn 3 ctatbn 55 KoHctutyumm PO 1 nyH-
KTa 2 cTaTbn 8 KOHBEHUMM NO3BOAAET 3aKNOUNTD,
4TO K LEeNAM, HA OCHOBaHMWN KOTOPbIX MOXET 6bITb
OrpaHWYeHO MPaBO Ha YBaXeHWe U HEenpuUKOCHO-
BEHHOCTb JIMYHOW }KU3HMU, INYHYIO TANHY, OTHOCATCA
uenu 3awmTbl Ny6ANYHbIX MHTEPECOB rocyaapcTBa
(3aWwmnTa KOHCTUTYLMOHHOrO cTpos, obecneyeHue
060poHbI, 6€30NacHOCTN N 3KOHOMUYECKOro bna-
rocoCTOAHWMA rocygapcTea), obuecrtsa (3awmTa
obwecTBeHHOro nopsaaka, npegoTtspalieHune bec-
NOPAAKOB UKW NPECTynaeHWUN, 3aWwmTa HPaBCTBEH-
HOCTW, 340POBbA), @ TaKKe NpaB U cBOHOA YaCTHbIX
nmu,
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5. OrpaHuyeHne npaBa AONXKHO bbITb “Heobxogm-
MbIM B AieMOKpaTMyeckom obuiectse” (4acTb 2 CTa-
Tou 8 KoHBeHUUM). ITo TpeboBaHNE KOHKPETU3U-
pyeTca psaoM COCTaBHbIX TpeboBaHMUM:

a. orpaHUYeHne NpaBa He MOXKET ObITb NPOM3BO/b-
HbIM W Ype3mMepHbIM, A0/MKHO BbiTb Mponopumno-
Ha/ZIbHO W COpa3MepHO npecnesyemon 3aKOHHOWM
Lenn n BMecTe C TEM He AOMXKHO NOoCcAraTb Ha camo
CyLLEeCcTBO NpaBa M He NPMBOANTL K yTpaTe ero oc-
HOBHOrO coaeprkaHuAa[53]; orpaHuMyeHMe npasa
[0MKHO obecneymBaTb 6anaHC NpaB YaCTHbIX KLY
M Nyb6AMYHbIX MHTEPECOB rocyaapcTea M obliecTsa
(4actb 3 crtatbmn 17 KoHcTutyumm Poccuiickon de-
Aepaumn);

6. orpaHuYyeHWe npasBa AOJKHO OTBeYaTb Tpebo-
BaHMAM Pa3syMHOCTM W CNpaBeasINBOCTU, ageK-
BaTHOCTU COUMaNbHO Heobxoaumomy pesynbTa-
Ty. Llenn orpaHunyeHmns npas u cBobon AONMKHbI
OblTb He TO/IbKO HPUANYECKU, HO U COLMANbHO
onpaBgaHHbI[54]. Takum obpasom, «pPasyMHOCTbY,
«CNpPaBea/IMBOCTb» U «COUMANbHO HEOOXOAMMBbIN
pe3ynbTaT» B KOHCTUTYLMOHHOM MpaBe ABAAIOTCA
BMOJIHE OPUANYECKMMM KATErOPUSMU, KOTOpble
YUYMTbIBAOTCA NPU NPUHATUM PELLIEHUA.

Mpasosble nosnumm ECMY mn KoHCTUTYUMOHHOTO
Cyna P® B oTHOWweEHMN aaHHOro TpeboBaHMSA TaKKe
COBMNaAaMoT.

CornacHo TonkoBaHuto KoHBeHuun EBponeirickum
Cyaom BmelaTenbCTBO ABAAeTCA “HeobxogmMmbim
B AeMOKpaTuyeckom obuiectse” ecinm oHo oTBe-
YyaeT KpaiHel obLliecTBEHHOM HeEOHXOAMMOCTHU U,
B YaCTHOCTM, OHO NPOMOPUMOHANbLHO (copasmep-
HO) npecneayemoit 3aKOHHOW Lenn, a NpUYnHbI,
onpaBAablBaloLWME TaKoe BMELIATENIbCTBO, ABMAIOT-
CA CywecTBeHHbIMM N 060CHOBAHHbIMMK[55]. EB-
poneiickmin Cya Bce BpemMs NogyepKMBAET B CBOUX
NOCTaHOB/IEHUSAX, YTO “HEOBXOAMMOCTb B AEMOKpPA-
TMYeckom obuiectBe” O03Ha4YaeT HEYKOCHUTE/bHOEe
cobnogeHne cnpaBeaMBoro paBHosecua (banax-
Ca) KOHKYPUPYHOLMX MHTEPECOB IMYHOCTEN MeXayY
coboii n obuecTsa B LEIOM.

Mo»KHO Ha3BaTb noctaHosneHua ECMNY, B KOTOpbIX,
HECMOTPS Ha MMeloLee MecTO BMeLLATeIbCTBO B
NINYHYLO XK3Hb, ECMY npusHaBan, uto nybanyHbIN
WHTEPEC WM NpaBa APYrMx AWl NepeBeLlMBanu
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npaBo Ha “yBaxkeHne” NMYHOM KU3HM 4YeNoBeKa
W, NO3TOMY, HapyweHuna ctatbn 8 KOHBEHUMU He
6b110[56].

OuyeHb NoKa3aTeneH CPaBHUTENbHbLIA NpUMep pac-
cmoTpeHua ECNY asyx aen «LWoT (Schuth) npotus
fepmaHum» n «06¢T (Obst) npotne fepmaHuny, B
KOTOpbIX 06KanoBanoCb YBOJbHEHME LLEPKOBHbIX
CNYXKaLMX 33 CYNPYrKeCKyto HeBepHOCTb[57]. Mpwu
CXOAHbIX BHelHMx obctoaTenbctBax ECMNY BbiHec
NPAMO NPOTMBOMNONOMXKHbIE NOCTAHOB/NEHUA.

ECMY paccmatpuBan Bonpoc o cobntogeHmn cnpa-
BE4/IMBOTO PaBHOBECUMA MeXAy NpPaBOM 3aABuUTe-
Neln Ha yBaXKeHWe NIMYHOM KU3HWU, rapaHTUPOBaAH-
HbIMm cTaTben 8 KOHBEHUUM, U NpaBamu, KOTOPbIMU
NO/Ib30BA/INCb KAaTONNYECKAsA U MOPMOHCKAsA LiepK-
BM, B COOTBETCTBMM cO cTatbamm 9, 11 KoHBeH-
UMM B MX B3aMMOCBA3M, 3alimwaowmmmn csoboay
PenurmosHoix obvegmMHeHUn OT HeonpasBAAHHOrO
BMeLLATeNIbCTBA B MX aBTOHOMMIO, B YAaCTHOCTU, NO
BOMPOCAM YBOJIbHEHUA CAYMKALLMX 33 HapyLlueHue
LLePKOBHbIX NPaBu.

B oboux penax 3aAaBUTENN HAPYLIMAN OCHOBOMO-
nararowme NpUHLMNbI KaTOIMYECKON M MOPMOH-
CKOW UepKBel, 3akpennawowme cBATOCTb bpaka,
4YTO MOAPbLIBANO ABTOPUTET LepKeei. MNognucbiBas
TPYA0BOM AOroBOpP C LLEPKOBHbIM paboTogatenem,
3aABUTENN NPUHUMAnNU Ha ceba 06A3aHHOCTb No-
ANbHOCTU NO OTHOLIEHMIO K LIepPKBM, KOTOpasa B
onpeaeneHHOM cTeneHn orpaHWyMBana Mx npa-
BO Ha yBaXeHWe SIMYHOM KM3HWU. B obomnx cnyya-
AX OeNna 3aABUTeNeN He OCBEeLLANUCb B CPeacTBax
MaccoBOM MHPOPMALMN U HE UMENU BaXKHbIX 00-
LLEeCTBEHHbIX NOCneacTBuid. M03TOMYy YKasaHHble
obcTOATENBCTBA HE UMENM peLlatowWwero 3HaYeHus
B pacCMaTpuBaeMbIx Aenax.

B gene WioTta ECMNY yyen, yto 3aaButens pabotan
OPraHNUCTOM W XOPMEMNCTEPOM B KaTO/IMYECKOM
npuxoge, NO3TOMY B CWY HEBbLICOKOM 3aHMMae-
MOW AOMKHOCTU He Bbin CBA3aH NOBbILWEHHOM 064-
3aHHOCTbIO NoAnbHOCTM Uepksu. ECIMY ykasan, 4yto
HaLUMOHaNbHblE CyAbl NO TPYAOBbIM A€NaM NOYTU
He y4yuTbiBanu TOT PaKT, YTO B TeyeHune AauTeNb-
Horo nepuoga pabotbl B npuxoge (14 net) 3aasu-
TeNb, NO-BUAMMOMY, HE OCMapuBaa MNOJOMKEHUA
KaTO/IMYECKOMN LLepPKBM, HO NnWb He cobatogan ux
Ha NPaKTUKe, M YTO OCnapuBaemoe nosegeHme 3a-
TParmBano CyLHOCTb JIMYHOW KU3HU 3aABUTENA.
ToT daKT, 4To cAyXKalMi, YBONEHHbIN LLEPKOBHbIM
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pabotogatenem, NpPakTUMYECKM He UMeN LWAHCOB
HaWTM paboTy B KAaYeCTBe OPraHUCTa Ha PbIHKe TPy-
Aa, umen ocoboe 3HaYeHMe, NOCKO/bKY C/YXKALLUN
UMen cneumnanbHyto KBanuUKAUUIO, OCNOMKHAB-
LYK NOUCK paboTbl BHE LEepKBU. 3aaBuUTeNb CMOT
HanTK paboTy Ha aHaNOrMYHOM AOMKHOCTU B NPO-
TECTAHTCKOM LEepPKBWU, HO TOIbKO Ha HEMOAHbIN pa-
604Nt AeHb, NMOTOMY 4YTO OH 6bln KaTonnkom (§§
71-73 noctaHoBneHnua ECMNY no geny).

C yyeTom yKasaHHbIX obcTtoaTtenbcTtea gena ECMY
Npu3Han, 4To rocyaapcTBo He NpeaocTaBuaIo 3as-
BUTENO HEOBXOAMMOM 3aLWMTbl U, COOTBETCTBEHHO,
NOCTAHOBWA, YTO No Aeny bblNno AONYLWEHO Hapy-
weHue TpeboBaHm ctaTbn 8 KoHBEHLMN.

B pgene O6cta ECMNY y4yen, 4To 3aABUTE/Nb 3aHU-
Man noct gupektopa no Eespone genaptameHTa
06LWeCcTBEHHbIX CBA3E€M MOPMOHCKON LEepKBM, no-
3TOMY Ha Hero BO3/1arasacb NOBbIWeHHasa 06Aa3aH-
HOCTb I0ANBHOCTU K UepKBu. ECMNY yKasan, 4to ero
YyBOJIbHEHME COCTaBAANO Heobxoammyto mepy, Ha-
NpaB/IeHHYIO HA COXpaHeHWe A0BepuA K LLePKBY, C
Yy4eTOM, B YACTHOCTU, XapaKTepa 3aHMMaAEMON UM
OO/IKHOCTM U 3HayeHWa 06A3aHHOCTM abcontoT-
HOM BEPHOCTM NO OTHOLUEHMUIO K Cynpyry Aaa ero
paboTtopatensa. Yuwepb, koTopbit npetepnen O6cT
BC/IeACTBUE YBOJIbHEHUA, ABAANCA OrPaHUYEHHbIM,
C YY4EeTOM ero OTHOCUTENbHO OHOIo BO3pacTa M He-
6onbworo craxa pabotbl (§§ 48, 50 nocraHoBe-
Hua ECNY no geny).

B pesynbrate ECMY npusHan, yto yBonbHeHne O6-
CTa YCTaHaB/AMBaNO CchnpaBensiMBoe paBHOBecue
MEKAY ero NpaBoM Ha YBaXKEHWE IMYHOM XKU3HU U
WHTepecamm LepKBu, No3Tomy cTaTba 8 KoHBeHL UK
He TpeboBana npepoctaBneHnAa 3assuTtento 6o-
Nlee BbICOKOM cTeneHu 3awmtbl. COOTBETCTBEHHO,
B AaHHOM gene TpeboBaHuA cTtatbm 8 KoHBEHUUMU
HapyLweHbl He Bblan.

Ba*KHO OTMeTWUTb, YTO MOCTAHOBNAEHMA MO YKa3aH-
HbiM aenam 6binn BbiHeceHbl ECMY B ogMH 1 TOT
e AeHb O4HOM W1 TOM e CeKkuMen, No3ToMy Npo-
TUBOMOJIO}KHOCTb BbIHECEHHbIX PELIEeHUI He Mora
6bITb pe3ynbTaToM cyaebHoM oWwnbKM nunm Heno-
CTOAHCTBa NpaBoBbix no3uumin ECMY, a, HaoboporT,
— ABNANACb CNeacTBMEM OYeHb TOYHOM BanaHcu-
POBKM YaCTHbIX M NYBANYHBIX MHTEPECOB, KOTOPYHO
ECMY cTtpemutca obecneymtb B KaKAOM KOHKpeET-
HOM Jene C y4eTOM BCex ero 06cToATenbCTs.
YKa3aHHbI Bbile nepeyeHb TpeboBaHMM K gony-
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CTMUMOMY OrpaHWYeHuIo NpaB M cBO6OA Yenoseka
3a/laeT anropuT™M (NOpAAOK) paspelleHua aen o
npeAnosiaraeMoM HapyLEeHMW MNpaBa Ha yBaxe-
HWE NINYHOM KWU3HWU, HEMNPUKOCHOBEHHOCTb 4acT-
HOM YKM3HW, NTNYHYIO TallHYy. XOTA YKa3aHHble Tpe-
60BaHMA B3aMMOCBA3aHbI, UX NPOBEPKA MOXKET
OCYLLECTBNATLCA CyAaMMU UAN NtOOBbIM MHbIM Npa-
BONPMMEHUTENEM MOCNef0BaTeNbHO, HAYMHAA C
nepBoro wara.

HecobntogeHue xota 6bl O0A4HOro NyHKTa Tpebo-
BaHWI OAHHOrO anropuTmMa AOCTATOYHO ANA Npu-
3HaHMA BMeLLaTenbCTBa (orpaHMYeHMA) B npasa
4yenoBeKa HegOMNYCTUMbIM, HAPYLIAKOLWMM COOTBET-
CTBylOWME NpPaBa, rApaHTMPOBaHHble KOHCTUTYUM-
et PO 1 KoHseHuwmeit. Mpu 3Tom ans ycTaHOBAEHUA
AAHHOTO BbIBOAA HET HeobxoAMMOCTM NPOBEPATb
cobntogeHme ocTaBLIMXCA TpeboBaHMIA.
BmewaTtenbctBO B NPaBO Ha yBaXeHWE JMUYHOM
KM3HW, HENPUKOCHOBEHHOCTb YaCTHOW XKMU3HMW,
JIMYHYIO TallHy OyaeT ABNATbCA MPaBOMEPHbLIM W
He Hapywawwmum Yyactb 1 ctatbu 23, yacTtb 1 cTa-
Tbn 24 KOHCTUTYUMK, YacTb 1 cTaTbn 8 KOHBEHLUN,
TONbKO ecnu cobnoaatoTca BCe YKa3aHHble Bbilwe
TpeboBaHMA. B 3TOM c/nyyae npaBa 4enoBeKa He
HapyLaTCA, @ OrPaHMYNBAIOTCA B COOTBETCTBUM
C KOHCTUTYLUMOHHbIMU U KOHBEHLMOHHbIMU NPUH-
umnamm, oHOCHOBBLIBAKOWMMN HEOBXOAUMOCTb U
COPA3MepHOCTb UX OrpaHUYEHMA B LLeNAX 3aMUTbl
npas u csoboa Apyrux AnL, U MHTEPecoB rocyaap-
cTBa M oblecTBa.

Bnepsble OnNMCaHHble Bblle KPUTEPUKU, KOTOPbIM
AOJ/I)KHO OTBEYATb AOMNYCTUMOE OrpaHMYeHne Npas
n ceobopg 4venoBeka, B MPaAKTUKE cygoB obLien
IOPUCANKLMN POCCUM, XOTA U B HECKOJIbKO YCEeYEH-
HOM BuAae, bbinn yKasaHbl B NoctaHoBAEHUU MMne-
Hyma BepxosHoro Cyaga P® ot 27.06.2013 N 21 «O
npuMeHeHnn cygamu obuwen topucamkumm KoH-
BEHLMM O 3aLLmTe NPaB YeN0BEeKa U OCHOBHbIX CBO-
604 oT 4 Hosbps 1950 roga 1 NMPOTOKOAOB K HENY
[58] (n.n. 5, 8), yto 6yaeT cnocobcTBoOBaTL HosEE
WMPOKOMY M YBEPEHHOMY MPUMEHEHUIO CyAamMM
AaHHbIX KpUTEPUEB.

Ba)KHO OTMETUTb, YTO YKA3aHHbIMA aNropuTm pas-
peweHna Aen O NpeanosiaraeMoM HapyLeHUu
npaBa Ha yBaK€HWEe INYHOM XKM3HU, HENPUKOCHO-
BEHHOCTb YaCTHOWM XW3HU, IMYHYIO TaNHY ABNAET-
CA OAHO3HAYHbIM U EeAMHCTBEHHO BO3MOXHbIM,
MOCKO/IbKY, Kak OblN0 NOKa3aHO Bbile, OH C N10TU-
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YecKol HeobXOoAMMOCTblO HenocpeacTBEHHO Bbl-
TEeKaeT U3 NoNoXeHni KoHBEeHUMM M TONKOBAHUA
KoHBeHLMKN EBponencknum cygom, a Takke KoHcTtu-
Tyunm PO c yueTtom ee To/1IKoBaHUSA KOHCTUTYLMOH-
HbIMm cyaom PO.

CnepoBatenbHO, AaHHbIA anropuTM paspelleHumn
Aen o npeanosiaraeMoM HapyleHUM npasBa Ha
YBaXEHME NIMYHOM MKU3HWU, HEMPUKOCHOBEHHOCTb
YaCTHOM XU3HW, IMYHYIO TallHy B Lenax obecneve-
HMA OONXKHOWM 3aWMTbl NPaB U cBobOA YENOBEKa,
obecneyeHMa 3aKOHHOCTU N eAUHCTBA NPaABONpPU-
MEHUTENbHON NPAKTUKN O0/MKEH NPUMEHATLCA He
Tonbko ECMY, HO 1 KoHcTuTyumMoHHbIM Cyaom PO,
cygamum obuwei topucankumm Poccuinckon depe-
pauun. Kpome Toro, ykasaHHbIA afiropuTm B cuay
CBOEN YHUBEPCANbHOCTU AOJIKEH MCMNOMNb30BATLCS
ANA onpeaeneHns AonyCTMMOCTM BMeELIaTeNbCTBa
W B APYrMe NNYHbIE HEMMYLLLECTBEHHbIE NPaBa, KO-
TOpble MOTryT 6bITb OrpaHMYeHbl 3aKOHOM (Hanpwu-
Mep, NPaBo Ha CBOHOAHOE BblparKeHMEe MHEHUS).
Huke 6ygeT noKa3aHo NpUMEHEHWE AaHHOro an-
roputMa A4na paspelleHma BOnpoca o npaBomep-
HOCTW BMeLLATE/IbCTBA B NPABO Ha YBa*KeHUeE U He-
NPUKOCHOBEHHOCTb JIMYHOM *KU3HW, INYHYIO TalHY
3anaBuTens (cemaetens) no genam ob6 agMUHUCTPa-
TMBHbIX MPaBOHAPYLWEHMAX MNPU O3HAKOMIEHUU
Nnua, NPUBAEKAEMOro K agMUHUCTPATUBHOM OT-
BETCTBEHHOCTM, C MaTepuanamm fena, CoAepKa-
WUMK MHPOPMALMIO O INYHOM KU3HWU 3asBUTENA
(cBnpetens) no geny.

2.1 MpepycmoTpeHoO M orpaHuYeHue npasa 3an-
Butens (cenpertens) pepepanbHbiMm 3aKOHOM

OrpaHuyeHne npaBa 3aaBuUTenen (cemaeteneit) no
aenam o6 afAMUHUCTPATMBHbBIX NPAaBOHAPYLUEHUAX
Ha HEMPWUKOCHOBEHHOCTb YaCTHOM YKU3HW, INYHYIO
TallHy yctaHoBneHo KoAll P®. MmeeTca Hopma,
3aKpensieHHas B YacTu 1 ctatbm 25.1 KoAll P®, co-
FMACHO KOTOPOW NNLO, B OTHOLLEHUN KOTOPOrO Be-
OEeTCA NPOU3BOACTBO NO Aeny 06 aAMUHUCTPATMB-
HOM nNpaBoOHapyLeHUW, BNpaBe 3HAKOMUTLCA CO
BCEMM MaTepuanamu aena.

B HacToAwee Bpema CNoXKUNacb yCTOMUMBaA npa-
BOMPUMEHUTEIbHAA NPAKTUKA TOIKOBAHMUA U NpU-
MeHeHMA 4Yactn 1 ctatbm 25.1 KoAll P®. Cygpbl
obwel topucamkummn, BrkAoYaa BepxoBHbih Cypg,
Poccumn, eanHOrnacHoO TPaKTyOT AaHHYIO HOPMY B
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KayecTBe OCHOBaHMA OrpaHUYeHuUA NpaBa 3aaBuTe-
nen (cengetenent) no aenam o6 aAMUHUCTPATUB-
HbIX MPaBOHAPYLEHMAX Ha HEeNPUKOCHOBEHHOCTb
YaCTHOWM KWU3HMU, NIMYHYIO TaWHy. Mo UX MHeHMuIo,
npaBo 3HAaKOMWUTbCA CO BCEMW MaTepuanamu gena
pacnpocTpaHAeTcs Ha Ntobble cBeAeHMA, coaepKa-
WwmMeca B MaTepuanax Aena, B TOM YMc/ie Ha cBeae-
HWSA, COCTaBAAOWME JIMYHYIO U UHYIO OXPaHSAEMYHO
3aKOHOM TamHy[59].

Taknm o6pa3om, OTBET Ha BONPOC “npeaycmMoTpeHo
N1 OrpaHMyeHune npasa ceuaeTtena dpeaepanbHbiM
3aKOHOM?” LLeIMKOM 3aBMCUT OT OTBETA Ha BONpOC
KayecTBa COOTBETCTBYIOLLEM NPaBOBOM HOPMbI U ee
KOHCTUTYLLMOHHO-NPABOBOrO TO/IKOBAHUA.

2.2 OTBeYaeT NI 3aKOH, YCTaHAB/MBAOLMNA
orpaHuyeHue npasa, TpeboBaHMIO “KayecTBa 3a-
KoHa” (npuHuMny popmanbHOM onpeaeneHHOCTU
HOpPMbI NpaBa)

Bonpeku obuwenpasosomy TpeboBaHuUto popmanb-
HOM onpeaeneHHOCTU MPaBOBOM HOPMbl 4YacCTb
1 ctatbm 25.1 KoAll P® To4yHO, YETKO U ACHO He
onpeaenaeT Kpyr auy, ¢ tHPopmaumen o ANYHOM
YKM3HM KOTOPbIX MMEEeT NPaBo 3HAKOMMUTLCA MU0,
B OTHOLUEHWMWN KOTOPOro BeAeTcA NPOoM3BOACTBO NO
aeny 06 aAMWMHUCTPATUMBHOM NpPABOHAPYLUEHUN,
He yCTaHaBAMBaeT 06bem, cogeprkaHume n npegensl
AONYCTUMOrO pasrnaweHna KoHOUaeHLUManbHOM
nHbOpMaLUnK, cogepKallenca B aene, a Takxke no-
PALOK O3HAKOM/IEHWA C MaTepuanamm gena c yye-
TOM Npecnenyemoi 3aKOHHOM Lenu.
CnepoBaTtenbHo, Yactb 1 ctatbn 25.1 KoAll PO B cu-
cTeme AencTByowero agMMHUCTPATUBHOMO NpaBsa
COOEPKUT NPABOBYIO HeonpeaeneHHOCTb OTHOCK-
Te/IbHO:

a. Bugos TailH U obbema MHPOpPMaLUKM, KOTOpble
MOKHO pa3rnawaTtb, U Npeaenos AONYCTUMOrO UX
pa3rnaweHna. XoTa B HOPMe 3aKOHa HeT YeTKoro
yKa3aHuA, 4YTo MU0, B OTHOLIEHUWU KOTOPOro Be-
AeTCcA NPOU3BOACTBO NO Aeny 06 aAMUHUCTPATMB-
HOM MpPaBOHapYLEHUU, KMMEET NPaBO 3HAKOMUTb-
CA CO BCEMW MaTepuanamm gena 3a UCKIYEHNEM
CBeAEeHMN, COCTABAAIOWMX OXPaHAEMYIO 3aKOHOM
TaliHy, B TOM YNC/1e IMYHYIO TaWHY», B 3aKOHe Tak-
e ABHO He 3aKpenneHo n obpaTHoe NONOXKeHue,
pa3spelualoulee N1y, NnpMBAEKaeMOMY K agMUHU-
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CTPaTUBHOM OTBETCTBEHHOCTWU, «3HAKOMMTbCA CO
BCEMW MaTepuanamu gena B nosHOM obbeme, B
TOM Yncne c nNtobbiMK CBEAEHUAMM, COCTABAAIOLLM-
MW OXPaHSeMYH0 3aKOHOM TaliHy, B TOM YMuC/ie co
CBEAEHMAMM O YAaCTHOM }KU3HU CBUAELTENA U APYTUX
YYaCTHMKOB NPOU3BOACTBA MO Aeny».

B pe3ynbTaTte 3TOro ocTaeTcs He ACHbIM, KaKue OX-
paHAemMble 3aKOHOM TalHbl MOXHO pasrnawarb
vy, NPUBIIEKAaEMOMY K OTBETCTBEHHOCTH, a Kakue
— HeT. Hopmy MOXHO MCTO/IKOBATb HEOAHO3HAYHO:
NNBO HMKaKMe TalHbl Henb3a pasrnawaTb, Anbo
pa3peluaeTcs pa3rnalwaTh BCe BUAbl TaliH, BKAOYas
rocyAapCTBEHHYO TalHYy, HE3aBUCUMMO OT CTeneHu
ee HeobxoaAMMoOCTM ANa Anua, NPUBIEKAEeMOro K
OoTBETCTBEHHOCTU. OAQHaKo nocnegHee nNpeacTaB-
NAETCA COMHWUTE/IbHbIM, MOCKONbKY MNPUBOANIO
6bl K HeonpaBAAHHOMY YLUIEMIEHUIO WHTEpPecoB
rocyaapcTBeHHOM 6e30nacHOCTM, HapyllaloLemy
KOHCTUTYLMOHHbIY NPUHLXN HEOBXOAMMOCTU U CO-
pPa3MepHOCTM 3aLLUTbl KOHCTUTYLIMOHHO NPU3HaBa-
eMblIX uenen.

Bonee Toro, BO3MOXHOCTb HEOTPAHUYEHHOIO pas-
rnaweHma MHpopmaLmMmn o0 NMYHOM KU3HU CBUAETE-
N4 B NO/IHOM 06beMe M HE3aBUCMMO OT peasibHOM
HeobXoANMMOCTM B Hel ANA nvua, NPUBIEKAaemMoro
K OTBETCTBEHHOCTM, Nuwana bbl cBUAETEeNa BCA-
KMX CpeacTB NPaBOBOM 3aLWMTbl OT NPOM3BOILHOIO
BMeLLaTeNbCTBa B €ro npasa BoMNpeku TpeboBaHU-
AM NPMHUMNG BEPXOBEHCTBA NpaBa.

6. Kpyra any, nHbopmaumnto o ANYHOM HKU3HU KO-
TOPbIX AONycKaeTca pasrnawaTtb. [Monyyaerca, 4to
HOpMa [OMNycCKaeT pasrnaweHne MHPopmauumn o
JINYHOWM KM3HW He TONIbKO 3anBUTENEl, cBuaeTe-
Nel, HO M ApYrnx y4aCTHUKOB NpPOM3BOACTBA MO
aeny (notepneslwero, CneuwanmnctoB, 3KCNepTOB.,
nepeBoAYMKOB, M APYrMX YYaCTHUKOB), a TaKkKe
BoobOLWe Nt06bIX NNL, YbM NIMYHbIE AaHHbIE MO Ka-
KMM-N1MB60 npuyYnHam 6bian NpruobLLeHbl K aeny.

B. MopsaKka O3HAaKOMNEHMA nuua, NpUBAEKAaeMO-
ro K OTBETCTBEHHOCTU, C MHOPMaLMEN O INYHOM
XM3HU cBuAeTens. He onpeaeneHo: a) KTo AOMKeEH
NPUHMMATb pPeLleHne O BO3MOMKHOCTM pasrnaile-
HUA NINYHBbIX AAHHbIX cBUAETens (HenocpeacTBeH-
HO /IMUO, B MPOM3BOACTBE KOTOPOro HAaxoAMTCS
Aeno o6 agMUHUCTPATMBHOM MpPaBOHapyLUEHWUHU,
WAN  PYKOBOAMTENIb COOTBETCTBYIOLLErO OpraHa,
nnun cya); 6) Kakme obCTOATENbCTBA AO/MKHbI YYU-
TbIBATbCA NPU NPUHATUU PELLEHWNS O BO3MOXKHOCTU
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PacKpbITUA MHGOPMALMU O INYHOM KU3HU CBUAE-
Tena (KOHKPEeTHbIN cocTaB MHPOPMALIUK O IUMYHOM
YKM3HU, cTeneHb HeobxoaMMocT MHPOPMaLMK O
JIMYHOW KU3HWU CBMAETeNA ANA Nvua, NpuBneKae-
MOFO K OTBETCTBEHHOCTM, B LLe/IAX CBOEW 3aLuUTbI,
CEPbE3HOCTb BMELLIATE/NIbCTBA B MPaBO CBUAETENA
Ha yBaXKeHWe N HEMPUKOCHOBEHHOCTb JINYHOM KU3-
HW B pe3ynbTaTe NPeAnoNaraemoro pasrialleHuns
MHPOPMALMM O ero IMYHOM KU3HU, U T.N.); B) He-
06X0ANMMO N1 U3BELLATb CBUAETENSA O TOM, YTO AR
3aLMTbl ML, NPUBNEKAEMOIO K OTBETCTBEHHOCTM,
HeobXxoAMMO BMELIATENIbCTBO B JIMYHYIO KU3Hb
CBMAETENA, U Y4UTbIBATb aPryMEHTUPOBAHHbIE BO3-
paxeHuAa (xoaaTaicTBa) CBUAETENA M AMLA, NpU-
B/IEKAEMOTO K OTBETCTBEHHOCTM.

Tem cambiM gaHHaA HOpMa AOMNYCKAeT HeoAHOo-
3HAYHOE W paclMpuUTENbHOE TO/IKOBAaHWE, a, cne-
[0BaTeNlbHO, U NPOU3BOJIbHOE €e MNPUMEHEHUE,
B/IEKYLLLEE MPOU3BO/IBHOE OrpaHUYEHUE KOHCTU-
TYUMOHHbIX MpPaB HeOrpaHWUYEHHOro Kpyra auy m
yliemneHne nyb6anYHbIX MHTEPECOB roCyAapcTBa.
Kak yKasbiBan KoHCTUTYLUMOHHbIN Cya PP camoro
no cebe HapyweHna TpeboBaHNA onpeaeneHHOCTH
NpPaBoOBOM HOPMbI, B/EKylLlee ee MNPOM3BOJIbHOE
TONKOBAaHME MNpPaBOMNPUMEHUTENEM, [A0CTAaTOYHO
ONA NPU3HAHUA TaKOW HOPMbl HE COOTBETCTBYIO-
wem KoHctntyumm Poccniickon ®epepaumn(60].
HesicHOCTb NpaBoOBOM HOPMbl NPUBOAUT K Hapy-
WEHNIO M TpeboBaHMA NpeacKkasyemMoCcTn 3aKoHa.
3aaBuTeNb (CBMAETENIb) MOMKET PAa3yMHO UCXOAWUTb
M3 TOro, YTO MHPOPMaALMA O €ro INYHOM KU3HW, CO-
AepKallasnca B matepuanax Aena U He umetrowas
OTHOLUEHMA K CYLLECTBY AeNa, HAAEKHO 3alLMLLEH]
KoHcTutyumen PO, ee ctatbamm 2, 15 (yactu 1, 2,
4), 17, 18, 23 (4actb 1), 24 (yactn 1 n 2), 45 (yacTb
1), 55, KoHBeHuuelr (cTatbeit 8), PepepanbHbim
3aKoHOM oT 27.07.2006 N 152-®3 «O nepcoHanb-
HbIX AaHHbIX». O4HaKO MMetoLanca npaBonpume-
HUTENbHAA NpaKTUKa[61] ncxoant us GyKBasibHOroO
TonKoBaHMA Yactn 1 ctatbm 25.1 KoAlN PO 6es yue-
Ta BblWEHa3BaHHbIX NPABOBbIX aKTOB U HOPM, TEM
CaMbIM CO34aeT AOMNOMHUTENbHYIO HeonpeaeneH-
HOCTb M 3aTpygHAeT ans 3aasuTensa (csuaetens)
BO3MOMHOCTb NPeaBuaeTb NPU KaKMX YCAOBUAX U
B KAKOM 06beme moxeT bbITb pa3rnaweHa uHdop-
MauMA O ero IMYHOM XM3HU, a TaKKe KaKoBbl ero
LUAHCbl Ha cyaebHylo 3aWuMTy ero nNpaB Ha yBarke-
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HWE U HENPUKOCHOBEHHOCTb YaCTHOM YKMU3HW, NNY-
HYIO TalHY B CNyyae pasrnaweHua nHdopmaumm o
HeMm.

Cam no cebe ycTOABLINIACA B NPaBONPUMEHUTENb-
HOM NPaKTUKe BbIBOA CYA0B O TOM, YTO NPABO NLa,
NPWBIEKAEMOrO K aAMUHNCTPATUBHOM OTBETCTBEH-
HOCTM, 3HAKOMUTBLCA CO BCEMM MaTepUaaMu aena
HagenAeT ero u cneumanbHbIM NPABOM Ha Noayye-
HMe AocTyna K Ntobon oxpaHAemMol 3aKOHOM Tali-
He, He CBMAETEeNbCTBYET O TOM, YTO AaHHAA HOpPMa
onpegeneHa ¢ JOCTAaTOYMHOM CTENeHbl ACHOCTU U
OAHO3HAYHOCTM, MO3BOANAIOWLEN 3aKNYUTL OaH-
HbI BblBOA,. [JaHHbIN BbiBOA, CYAOB BblTEKAeT He
M3 TOYHOTO KOHCTUTYLMOHHO-NPABOBOrO CMbIC/A
paccMmaTpuBaeMoOn HOPMbI, @ OCHOBAH HA TBEPAOM
ybexaeHnn, 4To MHGOPMaLMA O NIMYHOM YKU3HMU
cBuaeTeneln BO BCeX Cly4aax U B NONHOM obbeme
Heobxoanma ana cyaebHo 3aWwmnTbl KL, Npuse-
Kaemoro K OTBETCTBEHHOCTM.

B 3TOM CBA3M NONE3HO NPOAEMOHCTPUPOBATL NPU-
Mmepbl cyaebHOro TONKOBAaHUA U MPUMEHEHMUA ap-
6UTpPaXKHbIMM CygaMK, CyAamu OOLLEN OPUCAUNK-
umn, KOHCTUTYUMOHHBbIM cygom P® aHanornyHbix
HOPM M3 APYrMX UHCTUTYTOB NpaBa, COAEpXKaLmX
NnpaBoOBYO HeONpeaeNeHHOCTb.

CornacHo nn. 1 n. 3 cT. 6 PepepanbHOro 3aKkoHa ot
31.05.2002 N 63-®3 «O6 aaBOKATCKOM AeATENbHO-
CTU 1 agBokaTtype B Poccuiickoin Pegepaunmn»[62]
aABOKaT nmeeT npaBo cobupatb cBeaeHuA, Heob-
X04MMble ONA OKa3aHUA IOPMANYECKOM NOMOLM, B
TOM YMC/ie 3anpaLnBaTh CNPABKU, XapPaKTEPUCTUKN
W UHble AOKYMEHTbl OT OPraHOB rOCYAapPCTBEHHOM
BNACTM, OPraHOB MECTHOro CamoOynpaB/eHuA, a
TaKXe 06WecTBeHHbIX 06begMHEHUI N UHBIX Opra-
HU3aUMN.

OAHaKo cyabl 0TKA3bIBa/IM aABOKATaM B NOJTy4EeHUMU
KOHOMAEHUMANbHbIX CBEAEHM, COCTABAAOLLUX OX-
paHAEMYyI0 3aKOHOM TalHy (cBeAeHWMA O YaCTHOW
YKM3HM, HANOroBas TalHa), T.K. NPaBO afBOKATa
cobupaTtb cBeAEHMA, 3anpallmBaTb CNPABKKU, AOKY-
MEHTbl HE PACMpPOCTPAHAETCA Ha YCTAHOBNEHHble
3aKOHOM KoHdMAeHUManbHble cBeaeHnA[63].
AHaNoOrMyHble MaccoBble OTKasbl MOAyYanAn U Cy-
AebHble npucTaBbl-McnonHUTENU, 06XKanya OTKasbl
onepaTopoB COTOBOM CBA3W B NPeAO0CTaBAEHUN UH-
dopmaunm 06 abBOHEHTCKMX HOMEPAX AO/I*KHUKOB,
HECMOTpPA Ha TO, YTO COrMacHo n. 2 4. 1 ct. 64 Pe-
AepanbHoro 3akoHa ot 02.10.2007 N 229-®3 «06

109



HKypHan KOHCTUTYLMOHaNUNM3Ma M NPaB YeNoBeKa

MCNONHUTE/IBHOM NPOU3BOACTBE» (B peaaKkuuu,
OeNcTBOBaBLUEN B NEepMog, CNOPHbIX OTHOLWEHMI 40
10.08.2010)[64], cyaebHbI-NpUCTaB UCNOJHUTENb
MMen npasBo 3anpalunBaTb HeobxoaMMble cBeae-
HMA Y GU3NYECKUX NNL, OPraHM3aLMil U OPraHos,
HaxogAwMmxca Ha Tepputopum Poccuitickon Pepe-
pauumn, nosy4YaTtb OT HUX 0O6BACHEHUA, MHDOPMa-
LMo, CNpaBKu.

CBoli OTKas B y40BAETBOPEHMN TpeboBaHM cyaeb-
HbIX NPMCTABOB O NPU3HAHMM NpPaBa Ha NoJy4YeHue
nHpopmaumm o6 aboHEHTCKMX HOMEpPAX AOJIHKHU-
KOB apbuTparkHble cyabl e4MHOINacHO MOTUBUPO-
Ba/M TEM, UYTO cyAebHbIM NpMUcTaBam 3aKOHOM He
npenocTaBNeHO chneuyanbHoe MNpaBo NoAyYaTb
nepcoHanbHble AaHHble U CBeAEHMA O HOMepe Te-
nedoHa aboHeHTa 6e3 ero cornacma[65].

[aHHbI BbIBOA, CYAOB CBA3aH MMEHHO C MpaBo-
BOMN HeonpeaeNeHHOCTbIO COAEP!KAaHUA HOPMbI,
paspelaroweinn cygebHbiM NpMcTaBam MnosyyeHue
NobbIX HeobXoaAUMbIX CBeAEHWIA, CMPABOK, OOKY-
MeHTOB. HecmoTpA Ha yKa3aHHOe MpaBo, Cyabl He
A0NYCTUAN PacLIMPUTENBHOTO TOJIKOBAHUA AAHHOM
HOPMbI M MOCYUTANM, YTO NPaABO NONy4aTb cBeae-
HMA, CNPaBKW, AOKYMEHTbl He pacnpocTpaHAeTcA
Ha KoHbMAaeHUManbHyo WMHPOpMaLMIO, OXpaHse-
MYLO 3aKOHOM, MOCKONbKY CneumasbHOe NpaBo Ha
A0CTYN K 3TON MHGOPMaLUM B 3aKOHE ABHO HE YKa-
3aHo.

OpgHako ¢ 10.08.2010 roga sctynua B cuny dPepe-
panbHbI 3aKoH oT 27.07.2010 N 213-®3 «O BHe-
CeHMN nameHeHui B PegepanbHbil 3akoH «O cy-
AebHbIX npuctaBax» U ctatblo 64 PepepanbHOro
3aKoHa «O6 UCNONHUTEeNbHOM NPOU3BOACTBE» MO
BOMPOCaM npeaocTaBneHns cyaebHbiMm npucta-
BaM MePCOHabHbIX AAHHbIX»»[66], KOTOPbI BHEC
nonpasku B N. 2 4. 1 cT. 64 PegepanbHOro 3aKoHa
ot 02.10.2007 N 229-®3 «0O6 McnoAHUTENbHOM
NpPOM3BOACTBEY, KOTOPbIMK NpaBa cyaebHoro npu-
CTaBa-UCMNOJIHUTENA «3anpawunBaTb HeobxogMmble
cBefeHmA» bblAn AONONHEHbI CIOBAMM «B TOM YMC-
Nle nepcoHasbHble AaHHble». [ocne 3Toro Hopma
npasa, cogeprkawasaca s n. 2 4. 1 ct. 64 depepanb-
Horo 3akoHa ot 02.10.2007 N 229-®3 «06 ucnon-
HUTE/NIbHOM NPOW3BOACTBEY», TOYHO, YETKO U ACHO,
B COOTBETCTBUM C NpUHLMNOM POpmManbHOM onpe-
OeNeHHOCTN, Hagenuna cyaebHoro npucraBa-uc-
NOMHUTENA CneuManbHbIM MNPaBOM Ha MOy4YeHue
NnepcoHanbHbIX AAaHHbIX 4ONKHUKOB.
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Mocne 3TOro cyapl CTann yaoBneTsopATb Tpebosa-
HUA cyaebHbIX NPUCTAaBOB O NOJYYEHUN CBEAEHUN,
coAeprKalinx nepcoHanbHble AaHHble OO0KHU-
KoB[67].

Yactb 1 ctatbm 25.1 KOAM PO n n. 2 4. 1 cT. 64 de-
AepanbHoro 3akoHa ot 02.10.2007 N 229-®3 «06
WCNONHUTE/IBHOM MPOM3BOACTBE» (B peaakuum,
aencresosaswen o 10.08.2010) chbopmynnpoBaHbl
pasHbIM OPUANYECKMM A3BIKOM, HO, TeM He me-
Hee, 06LWMM ANA HUX, B CYLLHOCTU, ABNAETCA TO, YTO
06e 3TV HOpMbl HAZENAT COOTBETCTBYHOLWMX NUL,
nNpaBoM Ha nonyyeHue nobbix HEOHBXOAUMbBIX UM
OOKYMEHTOB M CBeAeHWN. B nepBom cnyyae cyabl
MCTONKOBbIBAtOT YacTb 1 cTatbm 25.1 KoAll P® pac-
LWMPUTENIbHO, BO BTOPOM C/lyyae cyabl MPUMEHANN
orpaHuumTesIbHOE TOJIKOBaHWE, HEeCMOTPA Ha To,
4yTO NpaBo cygebHOro npucraBa-UCcNnoAHUTENA NO-
Ny4aTb HeobxoanMble cBeAEeHMA U AOKYMEHTbI He-
06Xx04MMO ANA UCMONHEHUA cyaebHbIX akToB U, B
KOHeYHOM cyeTe, ansa obecnevyeHmnAa KOHCTUTYLMOH-
HOro NpaB.a rpa*kAaH Ha cyaebHyto 3aWwmnTy UX Npas.
CneposatenbHo, 4Yactb 1 crtatbm 25.1 KoAll PP
COAEPKUT MNpPaBOBYID HeonpeaeneHHOCTb OTHO-
CUTENbHO YCNOBWUI, 0bbema, coaeprKaHuAa u npe-
OEeNnoB  gonycTUMOro pasrnaweHua KoHpuaeH-
UManbHOW MHPOPMALMM, OXPAHAEMON 3aKOHOM,
KOTOpasA MNPUMBOAUT K MNJIOXOM NpeacKasyemocTu
NpaBoOBbIX MOCNeACTBUA ANA 3aasuTens (csuae-
Tens). MNonbiTKa Cy40B YCTPaHWUTL 3Ty Heonpee-
NIeHHOCTb NyTem TOJIKOBaHMA Yactn 1 ctatbm 25.1
KoAl P®, kak 6yaeT NoKasaHo B cneaytoLlen 4acTm
CTaTbW, He yCcTpaHAeT Npobaemy, NOCKO/IbKY HUKa-
Koe “kecTKoe” To/IKoBaHWE B OTCYTCTBME MUHbIX Me-
XaHW3MOB MPaBOBOr0 PeryiMpoBaHNA PacKpbITUA
JINYHBIX OAHHbIX cBMAeTenen He nossonset obe-
CNeYnTb KOHCTUTYUMOHHO Heobxoaumblii HanaHc
npas nvua, NPUBAEKAEMOrO K agMUHUCTPATUBHOM
OTBETCTBEHHOCTM, U CBUAETeNnA agMUHUCTPATUB-
HOro NpaBOHapyLeHUAa Npu NPon3BOACTBE NO Ka-
XKAOMY KOHKpeTHoMmy aeny 06 agMUHUCTPATUBHOM
NpaBoHapyLUeHUU.

Taknm obpasom, Yactb 1 ctatbu 25.1 KoAll PO He
oTBeYaeT TpeboBaHMIO “KayecTBa 3aKoHa” (MpWH-
umny popmanbHOn onpeneneHHOCTM HOPMbI Npa-
Ba), KOTOpoe paccmaTpmeaeTca KOHCTUTYLLMOHHbBIM
Cyaom P® un ECNY ogHUM n3 0b6a3aTenbHbIX Kpu-
Tepues AONYCTUMOrO OrpaHnYeHmaA npas n ceobogs,
Kak 6b1710 cKa3aHo, 3TO y»Ke camo no cebe ABnAeTcA
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AOCTAaTOYHbIM OCHOBAHMEM ANA NPU3HAHMA 3TOM
HOpPMbl He cooTBeTcTBytoWwen KoHcTutyuum PP u
KoHBeHuun.

Y106bI YTBEPAUTLCA B JAQHHOM BbIBOAE BO BTOPOM
4yacTu ctaTbu ByaeT nokasaHo, Y4To YacTb 1 cTaTbu
25.1 KoAll P® no ceBoemy HOpPMATUBHOMY CoAep-
KaHWIO B CUCTEME NpPABOBOr0 PeryinmpoBaHuA C
y4eToM ee NpaBoNpUMEHEHUA He OTBeYaeT 1 Apy-
rmm obnazatenbHbiM TpeboBaHWAM A0MNYCTUMOrO
orpaHuyeHus npas n ceobon, onuMcaHHbIM B nep-
BOWM YacTu. Bo BTOpOI YyacTn 6yaeT noKasaHo, YTo
paccmaTpuBaemas npobaema moxet ObiTb peLleHa
nyTem BBEAEHMA MHCTUTYTA 3aluMTbl CBMAETENEen
A4MUHUCTPATUBHDBIX MPABOHaApYLWeEHU NO aHano-
TMW C MHCTUTYTOM 3aLLUTbI CBUAETENEN YrONOBHbIX
npecTynieHumn.
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[10] OnpeaeneHune cyabu CBEpAIOBCKOMO
obnactHoro cyaa ot 02.04.2013 no peny No4l-
905/2013 (He onyb61MKoOBaHO).

[11] CornacHon.34.1crT. 28.1 KoAlN P® 3anasuTe-
Jlem o BCem KaTeropusm gen o6 agMMUHUCTPATUB-
HbIX MPaBOHAPYLWEHMAX MOXET BbICTyNnaTb Atoboe
nyo, He 0b6a3aTeIbHO ABAAIOLLEECA MOTEPNEBLLMM
WAM HEeNnocpeacTBEHHbIM O4YeBMALEM MpPaBOHa-
pyweHua. MoaTomy npoueccyasnbHOE MOJIOKEHUE
3aABMTENA U cBUAETeNA B genax ob aaMWHUCTpa-
TMBHbIX NPABOHAPYLUEHUAX He TOXKAECTBEHHO, Of4-
HAKO C TOYKM 3pPEHUA 3aWMUTbl PacCMaTPUBAEMbIX
KOHCTUTYLIMOHHbIX NpPaB Ha HENPUKOCHOBEHHOCTb
YaCTHOM M3HW, NNYHYIO TalHY 3TU Pa3NnYUA He-
cywecTBeHHbl. [loaTomy Besge B AaHHOM CTaTbe
nof CI0BaMU «CBUAETENbY», €C/IU HE YKa3aHO ABHO,
MMeeTCA B BUAY TaKKe U 3a8BUTEND.

[12] Onpeaenenne KC PP ot 28.06.2012 N
1253-0; ot 09.06.2005 N 248-0; ot 01.10.2009 N
1053-0-0; 07 26.01.2010 N 158-0-0; o1 27.05.2010
N 644-0-0.

[13] OnpeneneHne MOCKOBCKOro ropoAcKkoro
cypa ot 14.07.2011 no geny N 33-19342; anenna-
LMOHHOEe onpeaeneHne KpacHOSAPCKOro Kpaesoro
cypa ot 14.11.2012 no geny N 33-9899.

[14] Onpeaenenune CaHkT-MNeTepbyprckoro ro-
poackoro cyaa ot 15.05.2012 N 33-5776/2012.
[15] CratbAa 46 KoHBeHUUM, cTaTba 1 depe-
panbHOro 3akoHa ot 30 mapTta 1998 roga N 54-P3
«O patndmkaunm KoHBeHLNM O 3aLuuTe NpaBs Yeno-
BEKa U OCHOBHbIX cBo60A 1 MPOTOKONOB K Hel» //
«CobpaHune 3akoHogaTenbcTBa PO», 06.04.1998, N
14, c1. 1514.

[16] MNoctaHoBneHne MNMneHyma BepxoBHOro
Cyga PO ot 10.10.2003 N 5 «O npumeHeHuUn cyaa-
MM 06LLEelN PUCAMKLMN 0OLWENPU3HAHHDBIX NPUH-
LMMNOB U HOPM MeXAYHapOAHOro NpaBa U MeXay-
HapoaHbIX AoroBopoB Poccuiickoit Pepepaummn»
(n. 10) // «BronneTteHb BepxosHoro Cyaa Pd», N 12,
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2003; NoctaHoBneHue NneHyma BepxosHoro Cyga
P® ot 27.06.2013 N 21 «O npumeHeHUN cyaamm
obuwei topmcamkumn KoHBeHUUM O 3aWuMTe npas
yesioBEKa M OCHOBHbIX cBoboAa oT 4 Hoabpa 1950
roga v MpoTokonos K Hel» (n.n. 2,3,4) // «Poccuis-
CcKasa raseta», N 145, 05.07.2013.

[17] MNoctaHoBneHue KC P® ot 05.02.2007 N
2-N // «BecTHUK KoHcTuTyumoHHoro Cyaa P®», N
1,3 2007; NoctaHoBneHne KC P® ot 26.02.2010 N
4-M // «BecTHUK KoHcTuTyumoHHoro Cyga Pd», N 3,
2010; Onpepgenenmne KC PO ot 04.04.2013 N 505-0.
[18] MNocTaHoBneHWe MNneHyma BepxoBHOro
Cyna P® oT 27.06.2013 N 21 (n. 2) // «Poccuiickan
razeta», N 145, 05.07.2013.

[19] MNocTaHoBneHWe NneHyma BepxoBHOro
Cyaa P® ot 27.06.2013 N 21 (n. 3) // «Poccuiickan
razeta», N 145, 05.07.2013.

[20] MoctaHoBneHue ECMNY ot 26.05.2011 no
aeny «R.R. (R.R.) npotus Monbwwu» (kanoba N
27617/04), §190. MNoctaHoBneHua ECNY onybau-
KoBaHbl Ha oduumanbHom camte ECMY HUDOC:
http://hudoc.echr.coe.int/sites/eng/Pages/search.
aspx#.

[21] MoctaHosneHne ECMY ot 09.10.2012
no aeny “Ankasa (Alkaya) npotus Typumun”, »ano-
6a N 42811/06, §28; MocraHosBneHne ECMNY ot
21.06.2011 no peny «LlUumosonoc (Shimovolos)
npotus Poccuiickon Pepepauymn», xanoba N
30194/09, §64.

[22] MoctaHoBneHue ECMNY ot 02.09.2010 no
aeny «Y3yH (Uzun) npotus fepmaHum», xanoba N
35623/05, §§ 51-52.

[23] MNoctaHoBneHue ECMNY ot 03.04.2007 no
aeny «KonnaHg (Copland) npotue CoeanHeHHOro
KoponeBsctea», »anoba N 62617/00; MNocTaHoBNe-
Hune ECMNY ot 15.01.2009 no geny «Peknoc n [Ja-
Bypauc (Reklos and Davourlis) npotus lpeuumn»
(»kanoba N 1234/05); NocrtaHosneHne ECMNY ot
17.07.2003 no peny «Meppu (Perry) npotns Coe-
AnHeHHoro KoponescTsa», »anoba N 63737/00;
MoctaHoBneHne ECMY ot 27.05.2003 no pgeny
«XbtontcoH (Hewitson) npotns CoeanHeHHoro Ko-
ponesctBa» (kanoba N 50015/99); MocraHoBne-
Hue ECNY ot 27.11.2012 no ageny «Casosu (Savovi)
npoTtus bonrapun” »kanoba 7222/05; NoctaHoBne-
Hue ECMY ot 31.05.2005 no aeny «Betrep (Vetter)
npotus ®paHumm» (anoba N 59842/00).

[24] MoctaHoBneHue ECMNY ot 21.06.2011 no
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aeny «lumosonoc (Shimovolos) npotus Poccuii-
ckoit ®epepaunn» anoba N 30194/09, §65; Mo-
ctaHosneHune ECMY ot 04.12.2008 no geny «S. n
Mapnep (S. and Marper) npotns CoeanHEHHOro
Koponesctea» (»anobbl N 30562/04, 30566/04);
MNoctaHosnenune ECMY ot 24.05.2011 no peny «Ac-
coumaumna 21 nekabpa 1989r. n gpyrune (Association
21 December 1989 and Others) npoTns PymbiHUM»
(»anoba N 33810/07 n 18817/08); MoctaHoBANE-
Hum ECMNY o1 18.10.2011 no geny «Xennnu (Khelili)
npotus LLseruapun» (skanoba N 16188/07); Mo-
ctaHosneHune ECMY o1 20.09.2005 no geny «Cerep-
wreat-Bubepr (Segerstedt-Wiberg) npotms Llse-
unm» (skanoba N 62332/00), §§72, 73.

[25] MoctaHosneHue ECMNY ot 01.07.2008 no
aeny «dapouwm (Daryczy) npotus BeHrpum» (xkano-
6a N 44378/05).

[26] MoctaHosneHue ECMNY ot 18.01.2011 no
aeny «Mwukonanosa (Mikolajova) npotus Cnosa-
Kun» (3kanoba N 4479/03; MNocraHosneHne ECMY
oT 06.10.2009 no geny “C. C. npotus UcnaHum,
»kanoba No 1425/06; MocraHosneHne ECMY ot
10.10.2006 no pgeny «L.L. (L.L.) npotus ®paH-
ummy», Kanoba N 7508/02; MNoctaHosneHne ECMY
ot 09.04.2009 no geny «A. (A.) npotus Hopsermm»
(»anoba N 28070/06); MoctaHoBneHne ECMNY ot
17.07.2008 no peny «l. (I.) npoTnes PuUHAAHAUNY
(»anoba N 20511/03).

[27] MoctaHosneHue ECMNY ot 13.11.2012 no
aeny «M.M. (M.M.) npotus CoeanHeHHoro Kopo-
nieBcTBa», *anoba N 24029/07.

[28] MNoctaHoBneHue ECMY ot 04.12.2008
no geny «S. u Mapnep (S. and Marper) npo-
™B CoeanHeHHoro KoponesctBa» (anobbl N
30562/04, 30566/04), §67; MoctaHoBneHne ECNY
ot 16.02.2000 no aeny «AmaHH (Amann) npotus
Lseruapum», kanoba 27798/95, § 69; MocTa-
HosneHne ECMY ot 25.03.1998 no peny «Konn
(Kopp) npotue LlUBeliuapun», xanoba 23224/94,
§53.

[29] MoctaHosneHue ECMNY ot 09.10.2012 no
aeny “Ankas (Alkaya) npotus Typumn”, kanoba N
42811/06, §30.

[30] MoctaHosneHue ECMNY ot 02.09.2010 no
aeny «Y3yH (Uzun) npotmns lfepmanumn», xanoba N
35623/05, §§ 51-52.

[31] MoctaHosneHue ECMNY ot 16.05.2013 no
aeny «lapHara (Garnaga) npoTuB YKpauHbI» (¥Ka-
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noba N 20390/07), §36; MoctaHoBneHma ECMNY
oT 21.10.2008 no peny «losenb dpaares (Guzel
Erdagoz) npotus Typuum» (kanoba N 37483/02),
§43; NoctaHosneHune ECMNY ot 01.07.2008 no peny
«Oapouun (Daryczy) npotus BeHrpumn» (kanoba N
44378/05); MNoctaHoBneHue ECMY ot 06.09.2007 no
neny «MoxaHcoH (Johansson) npotns ®PUHAAHAUMN»
(»anoba N 10163/02), §28; MoctaHoBneHMAa ECMNY
oT 25.11.1994 no aeny «CrtbepHa (Stjerna) npotus
duHnaHann” kanoba Ne 18131/91, §37.

[32] MoctaHoBneHne ECMY0101.07.2008 no aeny
«/Inbeptn n apyrue (Liberty and Others) npotue Co-
eanHeHHoro Koponesctea» (kanoba N 58243/00),
§56; NoctaHosneHune ECMY ot 03.04.2007 no peny
«KonnaHg, (Copland) npotus CoegmHeHHoro Kopo-
fiescTBa», ¥anoba N 62617/00, §§41-44; Mocra-
HoBneHne ECMNY ot 02.08.1984 no aeny «ManoyH
(Malone) npotues CoeanHeHHoro KoponescTBa «
(»anoba N 8691/79), § 84.

[33] MoctaHoBneHue ECMNY ot 15.01.2009 no
aeny «Peknoc v Oasypauc (Reklos and Davourlis)
npoTtus Mpeunn» (x)kanoba N 1234/05); NocTaHoBNe-
Hue ECMY ot 24.06.2004 no peny «®oH laHHOBep
(MpuHuecca MaHHoBepcKas) (Von Hannover) npoTtuns
lepmaHum», xanoba N 59320/00; MocTaHOBNEHUE
ECNY ot 24.02.2009 no aeny «Toma (Toma) npotus
PymbiHUKM», kanoba N 42716/02; MocTaHOBNEHUE
ECNY ot 02.10.2012 no geny “Mwutkyc (Mitkus)
npotus flatBuun”, kanoba 7259/03; MocraHoBne-
Hue ECMY ot 17.07.2003 no aeny «Meppu (Perry)
npotns CoegmHeHHoro Koponesctea», Kanoba N
63737/00; MoctaHosneHne ECMNY ot 28.01.2003 no
aeny «MNek (Peck) npotns CoeanHeHHoro Kopones-
ctBa» (kanoba N 44647/98).

[34] MNoctaHoBneHue ECMNY ot 18.10.2011 no
aeny «Xenunu (Khelili) npotus Weenuapum» (xa-
noba N 16188/07), § 56.

[35] MoctaHosneHnn ECMNY ot 10.10.2006
no geny «L.L. (L.L.) npotnB ®paHumnmn» »kanoba N
7508/02; MocTtaHosnenne ECMNY ot 17.07.2008
no geny «l. (l.) npotne ®uHAaHgMM» (:Kkanoba N
20511/03).

[36] MoctaHosneHun ECMY ot 18.10.2011 no
aeny «Xenunm (Khelili) npotus Weenuapum» (Ka-
noba N 16188/07), §56.

[37] MoctaHoBneHue ECMNY ot 21.06.2011 no
aeny «Llumosonoc (Shimovolos) npotus Poccuit-
cKoit ®epepaummny, xkanoba N 30194/09, §64.
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[38] MoctaHoBneHue ECMNY ot 18.11.2008 no
aeny «xemanettnH OxkaHam (Cemalettin Canli)
npotus Typuum» (anoba N 22427/04); Mocta-
HosneHne ECMNY ot 24.05.2011 no geny «Accouu-
aums 21 paekabpa 1989 r. n gapyrue (Association 21
December 1989 and Others) npotnB PymbIHUMK»
(»anoba N 33810/07 1 18817/08), §168.

[39] Cm., Hanpumep, MNoctaHosneHne ECMY
ot 14.12.2010 no peny «TepHoscku (Ternovszky)
npotus BeHrpum» (3kanoba N 67545/09). OTKkas B
MeaMLUMHCKOM NOMOLLM NPU AOMALLHUX poaax AB-
naetca HapyweHnem ctatb 8 KOHBEHU MM,

[40] MNoctaHoBneHne KoHcTuTyunoHHoro Cyaa
P® ot 26.02.2010 N 4-N // «BecTHUK KOHCTUTYUU-
oHHoro Cyaa P®», N 3, 2010.

[41] Bce NyHKTbI YKa3aHHOro anropmtma nepe-
YyncneHbl, B YacTHocTK, B NoctaHosneHmnn ECMY ot
06.12.2007 no geny «Jlto u lto (Liu and Liu) npotus
Poccuitickoint ®epepaunn» (kanoba N 42086/05),
§§ 52-69.

[42] MoctaHosneHue ECMNY ot 14.09.2010 no
aeny “ SANOMA Uitgevers BV npotus Huaepnah-
Abl”, skanoba 38224/03, §83.

[43] MNoctaHoBneHue KC PO ot 30.10.2003 N
15-M; ot 19.04.2010 N 8-M; ot 19.07.2011 N 17-
M; ot 30.07.2001 N 13-M; onpegeneHne KC P® ot
07.02.2013 N 134-0; 01 08.12.2011 N 1624-0-0.
[44] MNoctaHoBneHne KC PP ot 25.04.1995
N 3-M; ot 15.07.1999 N 11-M; ot 13.12.2001 N
16-M; ot 06.04.2004 N 7-M; ot 17.06.2004 N 12-
M; ot 31.05.2005 N 6-M; ot 14.07.2005 N 9-M;
oT 14.11.2005 N 10-M; ot 14.04.2008 N 7-M;
oT 18.07.2008 N 10-N; ot 06.12.2011 N 27-N;
oT 16.10.2012 N 22-M; onpepeneHne KC PP ot
10.02.2009 N 347-0-0, u ap.

[45] MoctaHosneHue ECMNY ot 06.12.2007 no
aeny «/lto u o (Liu and Liu) npotus Poccuiickoi
depepaunn» (kanoba Ne 42086/05), § 56; MocTa-
HosneHne ECMY ot 10.03.2009 no geny «bbikos
(Bykov) npoTtmns Poccuitckoit Pegepaunmn» (Kanoba
N 4378/02), §§ 76, 78.

[46] MoctaHosneHue ECMNY ot 21.06.2011 no
aeny «lumosonoc (Shimovolos) npotus Poccuii-
ckoit depepaumm» (kanoba N 30194/09), §67.

[47] MNoctaHoBneHne ECMNY0106.12.2007 no aeny
«Jlto 1 Jlio (Liu and Liu) npotus Poccuiickon Pepe-
paummy», anoba N 42086/05, §56; MNocTtaHoBNEHME
ECNY ot 10.03.2009 no geny «bbikos (Bykov) npo-
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1B Poccuitickon ®eaepaumn» (xkanoba N 4378/02),
§§76,78; MoctaHoBneHne ECMY ot 08.10.2009 no
aeny «Apxurosuuy (Adzhigovich) npotmns Poccuit-
ckoit ®depepaumm» (kanoba N 23202/05), §29;
MoctaHoBneHne ECMY ot 05.02.2009 no pgeny
«CaH (Sun) npoTtmns Poccuitckoit ®eaepaumm» (Ka-
noba N 31004/02), §27; NocraHosneHne ECMNY ot
14.10.2010 no peny «A.B. (A.B.) npotus Poccuii-
ckoi ®depepaumn» (kanoba N 1439/06), §150;
MoctaHoBneHne ECMY ot 12.06.2008 no pgeny
«Bnacos (Vlasov) npotus Poccuitckoit deaepa-
unm» (anoba N 78146/01), §125; NocraHoBAEHME
ECMY ot 24.05.2007 no geny «Bnagumup Cono-
BbeB (Vladimir Solovyev) npotns Poccuiickon de-
Aepaunn» (kanoba N 2708/02), §86; MoctaHoBNe-
Hue EBponenckoro cyaa no npaBam YenoBeKa OT
24.05.2007 no peny «WrHatoB (lgnatov) npoTmBs
Poccuiickoit depepaunn», kanoba N 27193/02,
§74; NoctaHosneHune ECMNY ot 12.02.2009 no peny
«HonaH n K. (Nolan and K.) npoTtuns Poccuiickoin Pe-
Aepaunn» (skanoba N 2512/04), §98.

[48] MNoctaHoBneHue ECMNY ot 09.07.1998 no
aeny «PekseHbM (RekvEnyi) npotus BeHrpum», xa-
nob6a N 25390/94, § 47.

[49] MoctaHoBneHue ECMNY ot 06.12.2007 no
aeny «J/lto u o (Liu and Liu) npotus Poccuiickomn
depnepauun», anoba N 42086/05, § 56; MNocra-
HosneHune ECMY ot 09.10.2008 no geny «Mowucees
(Moiseyev) npoTtus Poccuitckoit ®eaepaumm» (Ka-
noba N 62936/00), § 249; NMoctaHoBneHne ECMY oT
10.03.2009 no geny «bbikoB (Bykov) npotus Poc-
cuiickont depepaummny» (anoba N 4378/02), §76.
[50] MoctaHoBneHue ECMNY ot 06.12.2007 no
aeny «J/lto u o (Liu and Liu) npotus Poccuiickon
denepauun», xanoba N 42086/05, § 56.

[51] MNoctaHoBneHue KC P® ot 20.12.1995 N
17-N; o1 27.06.2012 N 15-M; ot 22.06.2010 N 14-1.
[52] MNoctaHoBneHue KC P® ot 22.06.2010 N
14-N; ot 07.06.2012 N 14-M.

[53] MNoctaHoBneHue KC PP ot 27.06.2012
N 15-M; ot 18.02.2000 N 3-M; ot 30.10.2003 N
15-N; ot 22.03.2005 N 4-M; ot 26.12.2005 N 14-
M; or 16.06.2009 N 9-M; ot 03.02.2010 N 3-;
oT 19.04.2010 N 8-M; or 22.06.2010 N 14-M; ot
07.06.2012 N 14-M; v ap.

[54] MNoctaHoBneHue KC P® ot 07.06.2012 N
14-N; o7 22.06.2010 N 14-M; ot 30.06.2011 N 14-1.
[55] MoctaHoBneHme ECMY0106.06.2013 no gaeny
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« CabaHumeBa u gpyrue (Sabanchiyeva and Others)
npotus Poccumy», kanoba N 38450/05, § 131; Mo-
ctaHosneHune ECMNY ot 02.09.2010 no peny «Y3yH
(Uzun) npotus lepmaHmmy, xanoba N 35623/05, §
78; MoctaHosneHun ECMNY ot 25.09.2012 no geny
«InuTMm Be buamm Imekunmnepu CeHpmKacbi»
(Egitim ve Bilim Emekcileri Sendikasi) npotus Typ-
umm» (3kanoba N 20641/05), § 50; MocTtaHoBNEHME
ECNY ot 04.12.2008 no aeny «S. n Mapnep (S. and
Marper) npotus CoeauHeHHoro KoposescTBa»
(*kanobbl N 30562/04, 30566/04), § 101.

[56] MoctaHosneHue ECMNY ot 07.02.2012 no
aeny «®oH MaHHosep (Von Hannover) npoTus lep-
maHun (N 2)» (xanobbl N 40660/08 n 60641/08);
MNoctanosnernune ECMY o1 21.09.2010 no geny «Mo-
naHko Toppec n Mosunbsa NonaHko (Polanco Torres
and Movilla Polanco) npotus McnaHum» (*kanoba N
34147/06); NoctaHoBneHune ECMY ot 13.05.2008 no
aeny «N.N. u T.A. (N.N. and T.A.) npotus benbrum»
(»anoba N 65097/01).

[57] MoctaHosneHue ECMNY ot 23.09.2010 no
aeny «LWhot (Schuth) npotns fepmaHun» (xkanoba
N 1620/03) n MoctaHoBneHne ECMY ot 23.09.2010
no geny «06¢T (Obst) npotns fepmaHnn» (Kanoba
N 425/03).

[58] «Poccuiickan raseTta», N 145, 05.07.2013.
[59] AnennauMoHHoe onpegeneHue cyaeb-
HOM KONnernu no rpaxaaHckmum genam Ceepgnos-
ckoro obnactHoro cyaa ot 25.09.2012 no geny Ne
33-11387/2012 (onybnukosaHo Ha caiiTe Cepa-
NoBcKoro obnactHoro cyaa); OnpeaeneHve cyapu
Ceeppa/nioBcKkoro obnactHoro cyaa ot 02.04.2013 no
aeny Ne4r-905/2013 (He onybaukosaHo); Onpeae-
neHue cyabmn BepxosHoro Cyga Poccuinckoin Pepe-
paunn ot 23.04.2013 no aeny No 45-KdP13-279 (He
onyba1KoBaHo).

[60] MNoctaHoBneHue KC PO ot 06.04.2004 N
7-M; o1 20.12.2011 N 29-M.

[61] AnennauMoHHoe onpegeneHue cyaeb-
HOM KONnernu no rpaxaaHckmum agenam Ceepgnos-
cKkoro obnactHoro cyaa ot 25.09.2012 no geny Ne
33-11387/2012 (onybnukosaHo Ha caiiTe Cepa-
NoBcKoro obnacTtHoro cyaa); OnpeaeneHve cyapu
Ceeppa/nioBcKkoro obnactHoro cyaa ot 02.04.2013 no
aeny Ne4r-905/2013 (He onybaukosaHo); Onpeae-
NeHune cyabun BepxosHoro Cyga Poccuinckoin Pepe-
paunn ot 23.04.2013 no aeny No 45-Kd13-279 (He
onyb11MKoBaHo).

EBponenckmit flymaHUTapHbIA YHUBEPCUTET



Journal of Constitutionalism and Human Rights

[62] «CobpaHue 3akoHogaTenbctsa POy,
10.06.2002, N 23, cT. 2102.
[63] Onpegenenne KC P® ot 30.09.2004 N

317-0; ot 29.09.2011 N 1063-0-0; OnpegeneHune
BepxoBHoro Cyga P® ot 12.05.2010 N 49-B10-5;
MoctaHoBneHne GAC BocTtouHO-CMBMPCKOro oKpy-
ra or 18.12.2008 N A58-558/08-902-6318/08 no
neny N A58-558/08.

[64] «CobpaHue 3akoHopatenbcTea Pd»,
08.10.2007, N 41, cT. 4849.
[65] MocTtaHoBneHue Mpesngmnyma BAC PO ot

05.10.2010 N 6336/10 no geny N A15-2016/09;
MoctaHoBneHne ®AC Bonaro-BaTckoro okpyra ot
14.12.2010 no pgeny N A39-1941/2010; Mocra-
HoBneHune ®AC NososnrKckoro okpyra ot 17.02.2011
no aeny N A55-13435/2010; NocTtaHoBneHne PAC
LeHTpanbHoro okpyra ot 30.04.2010 no geny N
A08-10779/2009-17; NocrtaHosneHne GAC Boc-
TOYHO-Cnbupckoro okpyra ot 06.07.2010 no geny
N A19-7047/10; NoctraHosneHne ®AC MocKoBCKO-
ro okpyra ot 27.09.2010 N KA-A40/11471-10 no
aeny N A40-36100/10-146-175; MNoctaHoBNeHWe
@®AC Ypanbckoro okpyra oTr 15.12.2010 N &$09-
10234/10-C1 no geny N A07-10041/2010.

[66] «CobpaHue 3akoHogaTenbctsa POy,
02.08.2010, N 31, cT. 4182.
[67] MNocTtaHoBneHue Mpesngmnyma BAC PO ot

28.02.2012N14324/11nogenyNA12-23512/2010;
MNoctaHoBNneHWe BocemHaauatoro apbuTparkHo-
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4654/2011 no aeny N A07-770/2011.
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«lMpenopasaHune npas Yenoseka B Poccuun
U Apyrux rocyagapcrsax Eesponbi»

MexxayHapoaHas KoHpepeHums, 21-22 oktabpa 2013 roaa, Poccua, EkatepuHbypr

bypKoB AHTOH J/leoHNnAOBUY

KaHAWAOAT IOPUANYECKUX HaYK, LOKTOP OPUANYECKUX HAYK (KemBpuarK), MarucTp mexayHapoa-
Horo npasa (3ccekKc), 3aBeaytowmii Kapeapoii EBponeiickoro npasa M CPaBHUTENIbLHOTO NpaBoBe-

AeHns (fiymaHUTapHbIM YHUBEPCUTET)
ab636@cantab.net

OprikoMmnTeT  MEXAYHapOoAHOM  KOHdepeHuuu
«[penogasaHue npas Yenoseka B Poccunm n apy-
rmx rocypapcreax EBponbi» npurnawaeTt NpuHATL
ydyactne B MexayHapoaHon KoHdpepeHuumn «lpe-
nogasaHue npas YenoBeka B Poccnu n gpyrux rocy-
Aapcreax EBponbl», npoBogmMmoi B pamkax V Mex-
AyHapogHoro ¢opyma «HOpuamyeckas Hegens Ha
Ypane», Kotopasa coctoutca 21-22 oKktabpsa 2013
roga, Poccua, EkatepuHbypr, 3akoHogaTesnbHoOE
CobpaHue CepanoBckon obnacTu.

B 1998 roay Poccus patuduumposana KoHBeHUMIO
0 3aWuMTe NpaB Ye/0BeKa, rAapaHTUPOBAB rParkaa-
HamM €eBPOMENCKUIA YPOBEHb 3alLUTbl MX npas. B
TeyeHue 15 net 6onee yem 1600 nocTaHOBAEHMM
EBponeickoro cyga no npaBam YenoBeKka B OTHO-
WweHun Poccum npuBenu Ko MHorum pedpopmam
POCCUINCKOM NPaBOBOI CUCTEMbI. AABOKaTbl Ha4Yam
3aWMLWATb CBOMX KNMEHTOB, 06palLadch K HOpMam
mexayHapogHoro npasa. Cyabu BCe 4valwe npu-
MEHAIT NONOXKEHMA MEXAYHAPOAHbIX A0roBOpPOB
M noctaHoBneHul EBponeiickoro cyaa no npasam
yenoseKa. MHorve opucTbl npowan obyyeHme no
KoHBeHUMM O 3auTe NpaB YesioBEKA U OCHOBHbIX
csobog.

flBnseTcA M AOCTUTHYTbLIN YPOBEHb YA0BNETBOPU-
TenbHbIM cnycta 17 net nocne Bcrynaenma Poccum
B CoseT EBponbI? KaK BbIragMT ceroaHs ropuanye-
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CKoe obpa3oBaHMe B 06/1aCTU NpenogaBaHNsa MeK-
AYyHapoaHOro npasa W NpaB 4yenoBeka B Poccuun?
KakoBa cuTyaums B cpepe npenogaBaHua U nNpu-
MeHeHnss KOHBEHLUMM O 3almTe NpaB YenoBeKa U
OCHOBHbIX CBODO/, B PYrMx eBPONENCKMX rocyaap-
cTBax? Kakon onbIT POccua MOMKET NepeHsaTb?
YYacTHUKM KOHEepPEeHLMN NPOAHANN3UPYIOT COBpe-
MEHHYI CUTyaumto ¢ NpenogaBaHnem npas 4yeno-
BEKA M B CBA3M C 3TUM NpuUMeHeHne KoHBeHLMn o
3alWmMTe NpaB YeoBeKa M OCHOBHbIX cBobog, B Poc-
CUU N gpyrux rocyagapcreax Esponsl. MNMpegnonara-
eTcs 06MeH MeXKAYHAPOAHbIM OMNbITOM BKAOYEHUSA
KoHBEeHLMMN O 3aluMTe NpaB YenoBeKa U OCHOBHbIX
cB0b6OA B Nporpammy opuanyeckoro obpasoBaHmn
W IOPUAMYECKYIO MPAKTUKY, @ TaKKe 06MeH onbITom
CO34aHMA CneumanbHbIX KYPCOB M MArumcTepcKmx
Nporpamm no MeXAYHApPOAHOMW M BHYTPUHALMO-
Ha/IbHOM 3alLMTe NPaB YeNoBeKa B HALMOHaNbHbIX
NpaBoOBbIX CUCTEMAX rocyaapcTe-yneHos CoseTa
Esponbl.

Cpeam y4aCTHMKOB CyAbW, rOCYAapPCTBEHHbIE CAy-
alwme, afBOKaTbl, yvyeHble, 0bOLLeCTBEHHble Ae-
atenn Asctpumn, lepmanun, fTonnangmun, Poccum,
CWA, ®paHuum, ICTOHMKU, pyKoBoAUTENb OTAENa
leHepanbHOro AMpeKTopaTa No NpaBam YenoBeKa
1 BepxoBeHcTBY npasa CoseTta EBponbl.

MpuBOAUM NPOEKT NPOrPamMmMbl KOHbEpPEHUMN.

EBponenckmin [lymaHUTapHbIN YHUBEpPCUTET
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MneHapHoe 3acegaHue |: «Mpobaembl npenogasa-
HUA NPaB YeN0BEeKa U MeXaHU3MOB UX 3aLLUTbIY.

1. Npodeccop Aoktop KapmeH Tuanm, dakynbreT
npaesa, EBponeiicknin YHuBepcuteT BuagpuHa
(PpaHKdypT Ha Opepe, NepmaHus). Tema BbICTY-
nneHna «lpenogasaHue npaB yenoBeka Ha ¢a-
KynbTeTe npasa EBponelickoro yHusepcuteTa Bua-
ApuvHa, fepmaHua».

2. Npodeccop Buabam CaMoHC, NpUriaLleHHbI
npodeccop npaea, MWccnepgosaTenockuint LieHTp
EC-Poccuna, UHCTUTYT KOHCTUTYUMOHHOIO 1 Mex-
AyHapoaHoro npaea, ¢akynbTeT npasa YHuBepcu-
TeTa TapTy, IcToHUA M npodeccop BoctouHo-EBpo-
nenckoro lMpaBa, pakynbTeT Npasa YHuBepcuTeTa
NenpeHa, Hnaepnanabl; MaBHbIN pegakTop cepum
moHorpaduit “lMpaso B BoctouHom EBpone” u exxe-
KBapTa/sibHOro topuandeckoro ypHana “O630p
LleHTpanbHoro n BoctouHo-Eeponeiickoro MNpasa”
(ny6nukytotca nsgatenncrsom Brill, NenaeH, c 1957
n 1973 rr. coOTBETCTBEHHO). Tema BbICTYN/IEHUA:
npenogasaHne U meToAdbl NpoBeAeHUAa nccnensa-
HUIM B 06N1aCTM NpaB YeNOBEKa Ha PUAUYECKUX
dakynbreTax fonnaHaMM U ICTOHUKN, B KOHCOPLMU-
yme 41 BY3a Esponbl, npegnaratowmm marucrep-
CKYt0 cTeneHb B 06/1aCTv Npas YenosekKa.

3. Cepx Cnama, goueHT YHuBepcuteTa IBpu Ban
3ccoHa, uneH LeHTpa nccnefoBaHnin n U3yyeHus
dyHaameHTanbHbIX npas (CREDOF — Mapuk Hak-
Tep-AedeHc) M npurnaweHHbih npodeccop Bo-
CTOHCKOro Konsieaya npasa, OAWH U3 OCHOBHbIX
aBTopoB «*ypHana npas 4enoBeKa», YYaCTHUK
cynebHbIXx NpoLeccoB B HALUMOHANbHbIX Cydax U B
KavectBe amicus curiae B ECMY. Tema sbicTynne-
HWA - ONbIT NPenogaBaHUA eBPONenCcKoro npasa
BO PpaHLY3CKMX YHUBEPCUTETAX U CUCTEMA aMepU-
KaHCKOro npenoaasaHus.

4. Mapwu-dnmnsabet bogynH, aoueHT nybanyHoro
npaBa YHuBepcuteta OepHu (KnepmoH 1), 3am.
OeKaHa No meXAyHapoAHbIM OTHOLIEHUAM HpU-
Andeckoro gakynbteTa, CO-AUPEKTOP MarmcTpaty-
pbl N0 MeXAYHapoAHOMY MNpaBy U OTHOLUEHUAM.
Kak uccnepoBatens npumeHeHna KOHBeHUMW O
3aWwmTe NpaB YenoBeKa B CTpaHax BoctouHom Espo-
nbl, Mapu-3nm3abet boaynH paccKaxeT, Kak NpaBo
Nno npaBam YeNOBeKa CTaN0 «aBTOHOMHbIMY» OPU-
Anyeckum npeametom Bo PpaHuunm.
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5. Cannkos Mapat CabupbAaHOBWY, A.10.H., Nnpodec-
cop, 3aBeayowWwmii Kadeapon KOHCTUTYLMOHHOIO
npasa, NpopeKTop no y4yebHol paboTe YpanbcKomn
rocyaapCTBEHHOM opuamMyeckon akagemuun. Tema
BbicTynneHna: «lpenogasaHne npas 4YenoBeKa:
npakTWKa Ypanbckoi focyaapcteeHHoM HOpuanye-
CKoM AKagemum».

6. Mpodeccop, paokTop Bondranr beHeageK, UHCTH-
TYT MeXKAYHapOoAHOro npasa M MeXAyHapOoAHbIX
OTHOWeHUN, Mpauckuii YHusepcuteT, AnpekTop Es-
ponenckoro y4ebHOro M HayyYyHo-uccnegoBaTesNb-
CKOrO LeHTpa No npaBam YenoBeka U AeMOKpaTUM
(ABcTpus). Tema: «Ob6pa3oBaHMe NO NpaBam Yeno-
BEKA B aBCTPUIMCKOM YHUBEPCUTETE M €BPONEICcKan
MarmcTepckaa NnporpaMmma KoOHCopLMyma eBponen-
CKknx BY3o08 - E.MA no npasam yesnioBeKa».

MneHapHoe 3acegaHue Il: «Mpobaembl npumeHe-
HuA KOoHBeHUMU O 3aliuTe NpaB 4YenoBeKa U Oc-
HOBHbIX CBO60A, B IOPMANYECKOI NPAKTUKEY.

1. Mapkyc Mekkenb, genyTtaT lepmaHcKoro byH-
aectara (1990-2009), MUHUCTP MHOCTPAHHbIX Aen
rAP (1990), nactop. Tema BbicTynAeHuA: «Hemel-
Knin n EBponenckmin onbIT paboTbl ¢ EBponeicKkoi
KOHBEHUMEN NO NpaBamM YenoBeKa N KOHBEHLMAMM
OOH no npasam 4yenosekKa. paBa yenoseKka n Poc-
cuna”.

2. TatbAHa Tepmauund, pykosoauteno OTtaena co-
AencTBna cobnogeHUto Npas YenoBeka Ha Hauu-
OHANbHOM YpOBHe, [eHepanbHbIN AMpPeKTopaT Mo
npasam 4YesioBeKa U BepxoBeHCTBY npasa, Coser
Esponsbl. Tema BbicTynneHua «Ponb CoseTa EBponbl
- «MPUHECTU NpaBa YesI0BEKA AOMOMN».

3. CumoHe Mabopwmo, MoyeTHbI Mpe3naeHT nana-
Tbl AnennaumoHHoro Cyaa lMapuika, npeacepatens
MeXKayHapoaHol opraHmsaumm MEDEL (EBponeit-
ckme Cyabu 3a lemoKkpatuio n CBoboay). Tema: «O
BAMAHUM EBponelickon KoHBeHUUM O 3awmTe npas
YyesIoOBEKA HA HauMoHanbHoe nNpaBo PpaHuum».

4. TumoTu MNapuc, cyaba AnennAaunoHHOro agMmHN-
cTpaTuBHOro cyaa lMapuka, AoueHT YHuBepcuteTa
Paris-Est-Créteil. Tema BbicTynneHus «EBponeickan
KOHBEHUMA O 3alLMTe NpaB YenoBeka BO PppaHLy3-
CKOM agMUHUCTPATMBHOM NpaBe: OT MeXAyHapoa-
HOro Npasa K HaLuMOHa/IbHOMY NpaBy».
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5. HOr ge CypemuH, uneH Konnernmn Agsokatos [la-
puxa npu KaccaumoHHom cyae ®paHumm, 6bi8LIniA
pyKOBOAUTENb HOpUAMYEecKoro otaena MexayHa-
pogHoit HabntogatenbHolt Komuccnn 3a Tiopbma-
mu (I'Observatoire international des prisons), Aok-
TOopaHT. Tema: «Kak ncnonb3oBaHne eBpPONENCKOro
npaBa No NpaBam 3aK/IFOYEHHbIX NPUBENO K NOAB-
NEHUIO TIOPEMHOro npasa ®paHunn».

OpraHu3atopbl KOHbepeHUuMn: YNONHOMOYEHHbIN
no npasam 4Yenoseka B CBepasoBCKOM obnactuy,
3akoHogaTenbHoe CobpaHue CBepanoBCKOM 06-
nactn, Csepa/ioBCKOe pervoHasbHoe oTaeneHue
«Accoumaumn topuctos Poccum», TymaHUTapHbIN
yHusepcuteT (r. ExkatepuHbypr), Ypanbckas ro-
CYLapCTBEHHAA lopuMAMYecKas akagemua, obuie-
cTBeHHaa opraHusauma «CYTAXHUK», Akagemums
Nno npaBam 4esioBeKa, NpuU Noaaep:KKe nporpam-
mbl MATPA noconbcTBa fonnangmu 8 Poccun, KoH-
cynbctBa lepmaHum B EkatepuHbypre, Moconbctsa
®paHumm B Poccun. KoHdpepeHuua asnaetca opu-
uManbHbiM meponpuatmem 2013-ro foga Poccuit-
cko-fonnaHackoro cotpygHuyectsa. KoHpepeHuua
NpPoBOANUTCA NPU WMHOOPMALMOHHOM NoJaeprKKe
MHbOPMAUMOHHOro areHTcTBa CyTAXKHUK-Npecc;
ypHana Poccuiickoe npaso: obpa3oBaHue, npak-
TUKa, HayKa; LleHTpa npaBoBbIX NPAKTUK, MHTEPHET
noptana Uusuancrumka.

OHnNaliH perncrpauma y4acTHMKOB MPOAOIKAETCA
http://goo.gl/WAEUam . NMpoeKT nporpamMmbl KOH-
bepeHumn perynapHo AOMNONHAETCA M HAXOAWUTCA
Ha caiTe http://goo.gl/8f3EeG. MaTtepuanbl KoHpe-
peHunn byayT onyb6MKoBaHbl Ha calTax COOPraHu-
3aTOpOB, B XKypHane “KoHCTUTyunoHannsm n npasa
YyesioBEKa», a TaK}Ke B XypHase Apyrux coopraHu-
3aTOpoB KOoHbepeHuumn. Bonpocbl no nporpamme
KOHbEepeHLMN MOXKHO HanpaBAATb PYKOBOAUTENIO
oprkomuTeTa KoHdepeHumn AHTOHY JleoHNa0BUYY
Bypkosy: ab636@cantab.net +79161250593.
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“HUMAN RIGHTS EDUCATIONIN RUSSIAAND OTHER
EUROPEAN COUNTRIES”, International Conference,
21-22 October 2013, Russia, Yekaterinburg,
Legislative Assembley of Sverdlovs Oblast

Burkov Anton Leonidovich, candidate of legal
science, PhD (Cantab), LLM (Essex), head of the
European and Comparative law department,
University of Humanities

ab636@cantab.net

In 1998, Russia ratified the Convention for the
Protection of Human Rights and Fundamental
Freedoms in order to ensure the protection of
rights - to European standards - of all those under its
jurisdiction. Over the last 15 years, more than 1,600
judgments of the European Court of Human Rights
against Russia have led to many reforms of the
Russian legal system: lawyers have begun to defend
their clients by invoking the norms of international
human rights law, judges are increasingly applying
the provisions of international treaties and decisions
of the European Court of Human Rights, and many
lawyers have been trained in the application of the
Convention for the Protection of Human Rights and
Fundamental Freedom:s.

17 years after its accession to the Council of Europe,
has Russia achieved its intended level of adoption of
the Convention for the Protection of Human Rights
and Fundamental Freedoms? What is the current
standard of legal education in Russia with respect
to international law and human rights? How do
other European countries approach the domestic
application and teaching of the Convention for
the Protection of Human Rights and Fundamental
Freedoms? What lessons can Russia learn from
other states?

Conference participants will analyze current
approaches to the teaching of human rights law
with a specific focus on the application of the
Convention for the Protection of Human Rights
and Fundamental Freedoms in Russia and other
European countries. The goal of the conference
is to exchange international experiences of the
adoption of the Convention for the Protection of
Human Rights and Fundamental Freedoms into
legal education and legal practice curricula. Legal
professionals and academics from various European
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countries will share their experience of creating
special courses and master degrees focused on the
protection - both internationally and domestically
- of human rights within the Council of Europe
member states’ national legal systems.

The conference participants are legal scholars,
attorneys in law, judges, civil cervants and civic
activists from Russia, Austria, the Netherlands,
France, Germany, the USA and Estonia as well as
the Council of Europe.

Draft agenda of the conference is the following.

Plenary session I: “Problems of Teaching of Human
Rights and Mechanisms for Their Protection”.

1. Professor Dr. Carmen Thiele, Faculty of Law,
European University Viadrina Frankfurt (Oder),
Germany. Topic: “Study of human rights at the
Faculty of Law of the European University Viadrina,
Germany”. The speaker will share German and
European experience of running Summer school
“The European System of Human Rights Protection”
and a special LLM in “International Human Rights
and Humanitarian Law”. Attention will be given
to the issue of influence of the European Court of
Human Rights’s judgements on legal education in
Germany.

2. Professor William Simons, Visiting Professor
of Law, Centre for EU-Russian Studies (CEURUS)
Institute of Constitutional and International Law,
Faculty of Law, University of Tartu, and Professor
of East European Law, Faculty of Law, University
of Leiden, The Netherlands; General Editor of
the monograph series Law in Eastern Europe and
of the quarterly law journal Review of Central
and East European Law (issued by Brill, Leiden,
since 1957 and 1973 respectively). Topic: Dutch
law schools are leading institutions in the area of
teaching international law and human rights law.
The University of Tartu is part of the European MA
(E.MA) program in human rights, a consortium of
41 law schools working in human rights education.
Having worked in both countries, the speaker will
share opportunities and challenges they face.

3. Dr. Serge Slama est maitre de conférences a
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I’'Université Evry Val d’Essonne, chercheur au
Centre de recherche et d’études sur les droits
fondamentaux (CREDOF-Paris-Ouest-Nanterre-La
Défense) et visiting scholar au Boston college law. Il
est'un des principaux contributeurs de la Revue des
droits de ’homme qui assure une veille analytique
et réactive de l'actualité juridique. Il a participé a
de nombreuses procédures devant les juridictions
francaises et a plusieurs procédures dans le cadre
d’amicus curiae devant la Cour de Strasbourg. Il
évoquera son expérience de l'enseignement du
droit européen dans les universités francaises mais
aussi sa connaissance du systeme d’enseignement
américain. Observateur attentif de la jurisprudence
des juridictions des deux ordres, il discutera les
propos des intervenants précédents.

4. Dr. Marie-Elisabeth Baudoin, Maitre de
Conférences en Droit public a [I'Université
d’Auvergne (Professor of Public Law, University of
Auvergne), Vice-Dean of the Law School in charge
of the International Relations, Co-director of an
LLM program in International Law and International
Relations. Topic: «<How Human Rights Law became
an «autonomous» legal subject in France». The
speaker will share the experience of teaching
European Human Rights Law at the University
of Auvergne Law School, but also will discuss the
history of teaching European Human Rights Law in
France and the influence of ECHR decisions on legal
education in France.

5. Salikov Marat Sabirianovich, doctor of
law, professor, chair of the constitutional law
department, pro-rector of Urals State Law Academy.
Topic: «Teaching Human Rights in the Urals State
Law Academy».

6. Univ.-Prof. Dr. Wolfgang Benedek, Institute for
International Law and International Relations,
University of Graz, Director of European Training and
Research Centre for Human Rights and Democracy,
Austria. Topic: “Human Rights Education in an
Austrian University and the Europan Univresities
Consortium Program E.MA in Human Rights”.

Plenary session Il: “Problems of Application of the
Convention for the Protection of Human Rights and
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Fundamental Freedoms in Legal Practice”.

1. Mr. Markus Meckel, Foreign Minister of the
German Democratic Republic (1990), member of
German Bundestag (1990-2009), pastor. Topic:
“German and European experiences with both
European Convention for Human Rights and the UN
Charter of Fundamental Rights. Human Rights and
Russia”.

2. Tatiana Termacic, Head of Support to Human
Rights National Implementation Unit, Human Rights
Policy and Development Department, Directorate
of Human Rights, Directorate General of Human
Rights and Rule of Law, Council of Europe. Topic:
“The Council of Europe’s role in «bringing human
rights home»”.

3.MmeSimone Gaboriau, est présidentedechambre
honoraire a la Cour d’appel de Paris, est présidente
MEDEL. Elle retracera les grandes évolutions du
droit pénal survenues en France sous I'influence de
la CEDH et la maniere dont elles ont été intégrées
par le juge judiciaire. En sa qualité d’administratrice
du Mouvement Européen (MEDEL), elle mettra en
perspective ces transformations avec celles qu’ont
connues d’autres pays du continent. Forte de son
expérience d’enseignement a I'ENM, elle exposera
la place faite au droit européen dans la formation
des magistrats.

4.Timothée Paris, French judge at the Administrative
Court of Appeal of Paris and associate professor
at the University of Paris-Est-Créteil. Topic: “The
European Convention for the Protection of Human
Rights and Fundamental Freedoms in French
Administrative Law: from international law to
domestic law”.

5. Me Hugues de Suremain, est avocat au
Barreau de Paris et ancien responsable juridique
a [|'Observatoire international des prisons. |l
expliqguera comment l'utilisation du droit européen
par les détenus a permis |’élaboration d’un droit
pénitentiaire en France. Membre d’un réseau
européen sur le contentieux carcéral, il rendra
compte des initiatives prises pour accélérer la
diffusion des exigences européennes en la matiére
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et favoriser les évolutions de la jurisprudence de la
CEDH.

Organizers of the conference: Ombudsman in
the Sverdlovsk region, Legislative Assembly of
Sverdlovsk region, Sverdlovsk Regional Department
of the Association of Lawyers of Russia. University
for Humanities (Yekaterinburg), Urals State Law
Academy, NGO «SUTYAJNIK», Academy of Human
Rights, with the support of MATRA program of
the Embassy of the Netherlands, the Consulate of
Germany in Ekaterinburg, the Embassy of France.
The conference is an official event of the 2013
Dutch-Russia Cultural Year. Informational support
is by news agency Sutyajnik-Press; journal «Russian
Law: Education, Practice, Science»; Center of Legal
Practices; internet portal Tsvilistika.

Conference’s materials will be published on web-
sites of co-organizers of the conference, journal
of Constitutionalism and Human Rights, as well as
journals of other coorganizers of the conference.
Online registration is on http://goo.gl/WAEUam.
Draft agenda is updated daily http://goo.gl/8f3EeG
. Questions can be addressed to the chair of the
organizing committee Dr. Anton Burkov ab636@
cantab.net +79161250593
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